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ADVEBTISEMENT  TO  THE  SECOND  VOLUME 


POLITICAL   DICTIONARY. 


Tie  phn  and  object  of  this  Dictionarj  have  been  explained  in  the 
Ai^atisement  prefixed  to  the  First  Volume.  This  Second  Volume 
«»pittes  the  work. 

The  Index  contains  the  heads  or  titles  of  all  the  articles  in  the  Two 
Tohmes:  and  it  also  contains  many  heads  or  titles  to  which  there  are 
»  ttpante  articles  corresponding,  but  as  to  which  heads  or  titles  some- 
^^  is  said  in  the  several  articles  which  are  referred  to. 

So^  references  occur  in  the  body  of  the  work  which  have  not  been 
ndegood,  but  they  are  few  in  number  and  comparatively  unim- 
Pwttnt;  and  some  few  references  have  been  inaccurately  made.  It  is 
^&OBiii  in  a  Dictionary  to  avoid  errors  of  this  kind,  though  due  pains 
vere  taken  to  prevent  them  being  made  here.  The  Index  in  this 
Second  Volume  shows  what  the  work  contains. 

A  few  subjects  have  been  omitted  which  some  persons  might  expect  to 
^  ia  apolitical  Dictionary ;  but  it  was  thought  prudent  to  limit  the 
work  to  two  volumes,  and  this  limitation  made  it  necessary  to  exclude 
^rticlei  of  less  importance. 

It  may  however  be  stated  that  this  is  the  only  woik  of  the  kind  in 
tlie  English  Language ;  that  it  contains  a  large  amount  of  information 
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on  most  political  subjects  which  cannot  be  found  in  any  other  bool^ 
adapted  for  general  use ;  and  that,  though  it  does  not  profess  to  be  si* 
Law  Dictionary  nor  to  be  free  firom  the  errors  which  are  unavoidable 
in  any  work  of  the  kind,  it  contains  both  more  and  more  exact  l^al  in— 
formation  than  is  given  in  some  works  which  are  entitled  Law  Dic- 
tionaries. 

The  rapid  movement  of  modem  legislation  can  only  be  followed  by 
a  periodical  work.  The  act  9  &  10  Victoria,  c.  69,  ^  An  Act  to  relieve 
her  majesty's  subjects  £rom  certain  penalties  and  disabilities  in  regard 
to  Religious  Opinions/  was  passed  too  late  to  be  noticed  in  its  proper 
place.  This  is  mentioned  as  an  ihstance  of  the  kind  of  omissions  and 
the  causes  of  them  which  have  occurred  in  the  progress  of  this  work. 
The  passing  of  this  act  brings  the  condition  of  Religion  in  this  country 
still  nearer  to  that  condition  which  is  considered  in  the  article  Edu- 
cation [vol.  i.  p.  816]. 

London^  Sepiember,  1846. 
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;  FACTOR. 

Y  ACTOR  m  a  mercantile  agent,  wbo 
y«?»M^  Kb  the  goods  of  others,  and 
tnaeea  ibsr  oidiinry  business  on  com- 
HwwMg.  He  is  intriKted  with  the  po«- 
"nsB^MstgnnenC,  and  disposal  of  the 
^oodkBd  boys  and  sells  in  his  own  name, 
mviai  pBTUenlars  consists  the  main 
^ifttaee  between  factors  and  brokers. 

m  Ikcbef  part  of  thb  foreign  trade  of 
«*wy«0Batry  is  carried  on  through  fac- 
*■%  »&o  gESwrally  reside  in  a  forei^ 
tti^,  or  in  a  mercandle  town  at  a  dis- 
tett  fiooi  the  merchants  or  mannfac- 
tmn  Tho  employ  them ;  and  they  differ 
fivi  mere  agents  in  being  intrusted  with 
t  geasal  antfaorit  j  to  transact  the  affiiirs 
^^  ibssr  employers.  The  common  duty 
tf  a  factor  is  lo  receive  consignments  of 
f>ods,  and  make  sales  and  remittances, 
c^er  m  money,  bills,  or  purchased  goods 
=  ntam;  and  he  is  paid  by  means  of 
I  prr-cenmge  or  commission  upon  the 
BuKy  paging  through  his  han<u.  It  is 
^^  for  a  &ctor  to  make  adrances  upon 
^  goods  consigned  to  him,  for  which,  and 
>f»  for  his  commission,  he  has  a  general 
iwB  Bpoo  all  the  property  of  his  employer 
vUch  may  at  any  time  be  in  his  hands. 

Pwrioosly  to  the  stat  6  George  IV. 
€•  H,  a  factor  had  onlj  authority  to  sell 
*e  goods  of  his  pnncipal,  and  if  he 
Wged  them,  the  principal  might  recover 
^tBi  from  the  pledgee.  But  by  this  sta- 
tue the  pled^  of  a  fiictor,  when  he  lends 
^  money  without  notice  that  the  &ctor 
s  not  the  actual  owner  of  the  goods,  is 
oahied  to  retain  them  for  his  security ; 
ind  even  when  he  has  such  notice,  the 
leoder  has  a  Uen  upon  the  goods  to  the 
lane  amount  as  the  factor  was  entitled  to. 
The  rights  and  liabilities  of  merchants 


FACTORY. 

and  factors  are  governed  by  the  laws  of 
the  place  in  which  they  are  domiciled ; 
and  any  contract  which  may  be  made  by 
either  of  them  must  be  governed  by  the 
law  of  the  place  where  it  is  made ;  and 
these  rules  are  acted  upon  by  the  courts 
of  justice  of  every  civilized  nation.  Thus, 
since  the  passing  of  the  above-mentioned 
statute,  a  foreign  merchant  cannot  recover 
his  goods  from  the  pledgee  of  the  factor 
in  England,  though  .he,  may  be  totally 
ignorant  of  the  change  which  has  taken- 
place  in'  the  law.  Again,  if  a  bill  be 
accepted  in  Leghorn  by  an  Englishman, 
and  the  drawer  fails,  and  the  acceptor 
has  not  sufficient  effects  of  the  drawer  in 
his  hands  at  the  time  of  acceptance,  the 
acceptance  becomes  void  by  the  law  of 
Leghorn,  and  the  acceptor  is  discharged 
from  all  liability,  though  by  the  law  of 
England  he  would  be  bound.  (See  2 
Strange's  Reports,  733;  Beawe's  Lex 
Merc;  Bells  Commentaries;  Paley, 
Principal  and  Agent,) 

FACTORY.  The  name  of  factory  was 
formerly  given  only  to  establishments  of 
merchants  and  factors  resident  in  forei^ 
countries,  who  were  governed  by  certam 
regulations  adopted  for  their  mutual  sup- 
port and  assistance  against  the  xmdue 
encroachments  or  interference  of  the  go- 
vernments of  the  countries  in  which  they 
resided.  In  modem  times  these  factories 
have,  in  a  great  measure,  ceased  to  exist, 
because  of  the  greater  degree  of  security 
which  merchants  feel  as  regards  both  the 
justice  of  those  governments  and  the  pro- 
tection, when  needed,  of  their  country. 

The  Venetians,  Genoese,  Portuguese, 
Dutch,  French,  and  English,  have  all  had 
establishments  of  the  nature  of  factories. 
In  China  the  Portuguese  established  a 
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factory  at  Macao»  and  the  English  at 
Canton.  In  most  instances,  fbctones  have 
at  first  obtained  the  privilege  of  trading, 
and  afterwards  procured  for  the  precinct 
assigned  to  them  some  exemption  from 
the  jurisdiction  of  the  nadve  courts.  In 
this  state  of  things  the  supreme  govern- 
ment of  the  country  whose  subjects  have 
established  the  fiustor^  prq>are  laws  for 
its  control  and  administration,  and  treat 
it  in  jbct  as  if  it  were  its  dependency, 
though  the  sovereignty  of  the  native 
government  is  undisputed,  and  to  it  be- 
fongs  the  ri|^t  of  legislation  for  the  pre- 
cinct of  the  factory,  though  it  may  not 
always  have  the  power  of  resuming  it 
(Gooernrnent  of  Dependencies.  By  George 
Comewall  Lewis,  pp.  93  and  169.) 

In  its  usual  acceptation,  the  word  fectory 
is  now  employed  to  denote  an  establish- 
ment in  whicn  a  considerable  number  of 
workmen  or  artisans  are  employed  toge- 
ther for  the  production  of  some  article  of 
manu&cture,  most  commonly  with  the 
assistance  of  machinery. 

FACTORY.  The  word  'Factory,' 
according  to  the  Factory  Act  (7  Vict  c 
15),  means  all  buildings  and  premises 
wherein  or  within  the  dose  or  curtilage 
of  which  steam,  water,  or  any  other  me- 
chanical power  shall  be  used  to  move  or 
work  any  machinery  employed  in  pre- 
paring, manufiicturing,  or  finishing,  or  in 
any  process  incident  to  the  mammctnre 
of  cotton,  wool,  hair,  silk,  flax,  hemp, 
jute,  or  tow,  either  senarately  or  mixra 
together,  or  mixed  with  any  other  mate- 
rial or  any  fiibric  made  thereof ;  and  any 
room  ntnated  within  the  outward  gate  or 
boundary  of  any  l^ictory  wherein  children 
or  young  persona^are  employed  in  any 
process  incident  to  the  manufacture  car^ 
ried  on  in  the  factory,  shall  be  taken  to 
be  a  part  of  the  &cU>ry,  although  it  may 
not  contain  any  machinery ;  and  any  part 
of  such  &ctory  may  be  taken  to  be  a  fac- 
tory within  the  meaning  of  the  Act,  7 
Vict  c  15 ;  but  this  enactment  shall  not 
extend  to  any  part  of  such  ftctory  used 
solely  for  the  purposes  of  a  dwelling- 
house,  nor  to  any  part  used  solely  for  the 
mauufiieture  of  goods,  made  entirely  of 
any  other  materiaJ  than  those  herein  enur 
merated,  nor  to  any  factory  or  part  of  a  fko- 
tory  usediolely  for  themanufacture  of  lace^ 


of  hats,  or  of  paper,  or  solely  for  bleai 
ing,  dyeing,  printing,  or  calendering. 

What  is  called  the  <  ftctory    syste^ 
owes  its  origin  to  the  invention  and  s Jj 
of  Arkwrigfat ;  and  it  is  probable  that  li 
for  the  invention  of  spinning  machine^ 
and  the  consequent  necessary  nggre^ 
tion  of  large  numbers  of  workmen 
cotton-mills,  the  name  would  never  ha^ 
been  thus  applied.    It  is  in  the  cotUM 
mills  that  tne  factory  system  has  be« 
brought  to  its  highest  state  of  perlectioa 
The  first  cotton-fiictory  was  establislttf 
in  1771  by  Arkwright  in  oonnecdoii  wil 
Messrs.  Need  and  Strutt,  of  Derby,  an 
was  situated  at  Cromfoid,  on  the  rirt 
Derwent ;  and  the  first  of  these  establisli 
ments  erected  in  Manchester  was  bailt  t 
1780,  and  had  its  machinery  inipelled  b 
an  hydraulic  wheel,  the  water  n>r  whicL 
was  furnished  by  a  single-stroke  atmoa-l 
pheric  pumping  steam-engine.    The  pro- 
gress  of  cottott-fiictories  was  so  rapid  that, 
in  1787  there  were  145  in  Englimd  and 
Wales,  containing  nearly  two  millions  of 
spindles,  and  estimated  to  produce  as  mnch 
yam  as  could  have  been  spun  by  a  million 
of  persons  using  the  old  domestic  wheel. 
The  number  of  cotton,  wool,  silk,  and  flax- 
spinning  fiMStories  worked  by  steam  or 
water-power  in  the  United  KiI^^om,  with 
the  number  of  persons  employed  therein 
in  the  year  1835,  was  as  follows : — 
Fketoviec.       Penons. 
Cotton       .     .     1262        220,134 
Wool  .     .     .     1313  71,274 

Silk     .     .      .       238  30,682 

Flax    .     •     .       347  33^83 
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355.373 

The  number  of  persons  employed  in 
textile  manu&ctures  in  Great  Britain,  in 
1841,  was  800,246,  the  greater  part  of 
whom  are  employed  in  actories.  The 
numbers  emploved  on  each  description  of 
fabric  was  as  follows : — 

Cotton      ....     377,622 

Hose 50,955 

Lace 35,347 

Wool  and  Worsted   .     167,296 

Silk 83,773 

Flax  and  Linen  •     •      85,213 

800,246 
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Tlie  age  and  sex  of  the  aboye-men- 
of   penoDS   were    as 


A«ed20Yc«i 

and  spradk  Un^er  20.  TotaL 

Males         S44,121  109^60  453,381 

Females     211,070  135,795  34(3,865 


Total  555,191  245,055  800,246 
Tlie  sex  and  age  of  penons  employed 
in  Ae  oottan  maimftiPtare  are  given  at 
Comai  Mamuwactubx  ajxd  Trabb, 
pu  696.  "la  tbe  woollen  mana&eture 
tbe  DDBber  of  adnlt  males  employed  is 
tfarce  tDMs  as  great  as  that  of  the  adolt 
fimaki^  while  the  number  of  either  sex 
mder  twenty  years  of  age  is  oompara- 
thelyanall:  the  same  may  be  said  of  the 
bose^  bat  in  the  flax  and  linen  manuftc- 
tans  the  preponderBoce  is  not  qnite  so 
great  In  silk  the  number  of  both  sexes 
empiojed  are  nearly  equal,  the  excess 

I  adnlts  being  with  the  males,  and 
twenty  with  the  females.     The 

adnre  of  laoe  is  the  only  one  in 
which  the  number  of  females  is  very 
Bichgreater  than  that  of  males.''  (Cen- 
sas  OwmrBftioners*  Report.)  In  the 
YorUbire  distriet,  which  is  under  the 
SBperintendenoe  of  Mr.  Saunders,  the 
amaber  of  persons  employed  in  fiu^ries 
IB  1838  was  95,000,  and  in  1843  there 
voe  106,500 ;  but  there  was  a  positiye 
decrease  in  the  number  of  children, 
sawnnting  to  2000.  Mr.  Howell,  in- 
spector of  feetories  for  Cheshire  and  the 
Midlaad  Counties,  states  (Jan.  1844),  that 
the  few  ftetories  tn  which  children  under 
thirteen  yeara  of  age  are  employed  in  his 
etrenit  are  chiefiy  in  isolated  rural  dia- 
oiets  or  in  non-manufefturing  towns. 

The  legislature  has  interfered  to  pre- 
vent chilcbren  in  factories  being  tasked 
beyond  their  strength,  to  the  permanent 
inJBiy  of  their  constitutions.  This  abuse 
was  the  more  to  be  apprehended,  because 
a  large  proportion  of  the  children  en- 
gaged in  cotton-spinning  are  not  directly 
eiiq4oyed  by  tbe  masters,  but  are  under 
the  control  of  the  spinners,  a  hig^hly-paid 
elaas  4xf  workmen,  whose  earnings  depend 
greatly  upon  the  length  of  time  during 
which  they  can  keep  their  young  assist- 
ants at  work.  A  psirliamentary  commit* 
tee  SBt  for  tibe  iarestigation  of  this  sub- 


ject in  1832,  and  subsequently  a  commis* 
aon  was  issued  by  the  crown  for  ascer- 
taining, by  examinations  at  the  Ihctories 
themselyes,  the  kind  and  degree  of  abuses 
that  prevailed,  and  for  suggesting  ihe 
proper  remedies.  In  consequence  of 
these  inquiries,  an  act  was  passed  in  1833 
(3  &  4  Wm.  IV.,  c.  103)  for  regulating 
factories.  This  act  has  been  amended  by 
7  Vict  c.  15 ;  but  in  order  to  show  tlie 
course  of  recent  legisladon  on  this  subject, 
we  shall  first  give  some  of  the  nuun 
enactments  of  the  first  act 

The  act  3  &  4  Wm.  IV.  provided,  that 
after  the  1st  of  January,  1834,  no  person 
under  the  age  of  eighteen  years  should 
work  in  any  cotton,  woollen,  flax,  or  silk 
factory  worked  by  the  aid  of  steam  or 
water-power,  between  the  hours  of  half- 
past  eight  in  the  evening  and  half-past' 
five  in  the  morning;  tliat  no  person 
under  eighteen  years  of  ajge  shoola  work 
more  thui  twelve  hours  in  any  one  day 
nor  more  than  sixt^-nine  hours  in  the 
week.  Except  in  silk-mills,  no  children 
imder  nine  years  of  age  were  to  be  em- 
ployed. Children  under  eleven  years 
old  were  not  to  be  worked  more  than  nine 
hours  in  any  one  day,  nor  more  than 
forty-eight  hours  in  one  week.  This 
clause  came  into  operation  six  months 
after  the  passing  of  the  act.  At  the  ex- 
piration of  another  twelve  months  its 
restriction  was  applied  to  children  under 
twelve  years  old;  and  when  thirty 
months  nom  the  pasring  of  the  act  had 
elapsed,  the  restriction  was  applied  to  all 
children  under  thirteen  years  old.  This 
clause  came  into  operation  on  the  1st  of 
March,  1836.  In  silk-mills,  children  under 
thirteen  years  of  age  were  allowed  to  work 
ten  hours  per  da^.  It  was  made  illegal 
for  any  other  null-owner  to  have  in  his 
employ  any  child  who  had  not  completed 
eleven  years  of  age  without  a  certificate 
by  a  surgeon  or  physician  ''that  such 
child  is  of  the  ordinary  strength  and  ap- 
pearance of  children  of  or  exceeding  the 
age  of  nine  years."  In  eighteen  months 
from  the  passing  of  the  act  this  provision 
was  made  to  apply  to  all  children  under 
twelve  years  oi  age ;  and  upon  the  Ist  of 
BCarch,  1836,  the  provision  was  made  to 
include  all  children  under  the  age  of 
thirteen.     Four  persons  were  appointed 
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under  the  act  to  be  Inspectors  of  Facto- 
ries, in  order  to  carry  into  effect  the  yari- 
ous  proYisions  which  it  contained. 

Alter  the  expiration  of  six  months  from 
the  passing  of  the  act,  it  was  declared 
unlawful  to  employ  in  any  factory  any 
child  under  the  ages  restricted  to  forty- 
eight  hours'  labour  in  the  week,  unless 
on  every  Monday  the  employer  should 
receive  a  ticket  from  some  schoolmaster, 
certifying  that  such  child  had  for  two 
hours  at  least  for  six  out  of  seven  days 
of  the  week  next  preceding  attended  his 
school.  The  school  might  be  chosen  by 
the  parents  or  guardians  of  the  child ;  but 
in  case  of  their  omitting  to  appoint  any 
school,  or  in  case  of  the  child  being  with- 
out parent  or  guardian,  the  inspector 
might  appoint  some  school  in  which  the 
chud  might  be  taught,  and  the  employer 
•was  allowed  to  deduct  from  its  weekly 
earnings  anj  sum  not  exceeding  one  penny 
in  every  shilling,  to  pay  for  the  schooling 
of  such  child. 

By  the  Amended  Factory  Act  (7  Vict 
c.  15),  every  person  who  begins  to  oc- 
cupy a  factory  must  give  notice  thereof, 
and  full  details  respecting  the  same, 
**  to  the  office  of  the  Factory  Inspectors, 
London." 

There  are  various  penalties  for  the 
offences  constituted  by  the  two  acts,  and 
the  duty  of  seeing  them  carried  into  effect 
is  devolved  upon  four  inspectors,  called 
the  Inspectors  of  Factories,  each  of  whom 
has  sub-inspectors  em|>loyed  under  him. 
The  United  Kingdom  is  divided  into  four 
districts,  and  at  the  head  of  each  is  a 
chief  inspector.  The  four  inspectors 
assemble  together  at  their  office  in  Lon- 
don every  half  year,  and  make  a  joint 
report  to  the  Secretary  of  State  for  the 
Home  Department  of  such  matters  as 
appear  necessary.  Each  inspector  makes 
a  report  to  the  same  authority  every  half 
year ;  but  the  reports  were  formerly  made 
quarterly. 

The  powers  of  inspectors  and  sub- 
inspectors  are  very  considerable.  An 
inspector  or  sub-inspector  is  authorized  to 
enter  every  part  of  any  fectory,  at  any 
time,  by  day  or  by  night,  when  any  person 
shall  be  employed  therein ;  and  to  enter 
by  day  any  place  which  he  shall  have 
reason  to  believe  to  be  a  factor}- ;  and  to 


enter  any  school  in  which  children  em- 
ployed in  factories  are  educated ;  and  at 
all  times  to  take  with  him  into  any  fac- 
tory the  certifying  surgeon  of  the  district, 
and  any  constable  or  other ^  peace  officer 
whom  ne  may  mean  to  assist  him ;  and 
may  examine,  either  alone  or  in  the  pre- 
sence of  any  other  person,  as  he  shall 
think  fit,  every  person  whom  he  shall 
find  in  a  factory  or  in  such  a  school,  or 
whom  he  shall  nave  reason  to  believe  to 
be  or  to  have  been  employed  in  a  fkctory 
within  two  months  next  preceding  the 
time  when  he  shall  require  him  to  be  ex- 
amined touching  any  matter  within  the 
provisions  of  the  Factory  Act    And  the 
inspector   or  sub-inspector  may,  if  he 
shall  see  fit,  require  such  person  to  make 
and  sign  a  declaration  of  the  truth  of  the 
matters  respecting  which   he  shall    be 
examined. 

By  the  amended  act  the  word  "child" 
means  a  child  under  the  age  of  thirteen  ; 
and  the  term  *<  young  person"  means  a 
person  of  the  age  of  thuteen  and  under 
the  age  of  eighteen. 

No  child  under  the  age  of  eight  can 
be  employed  in  any  factory.  Under  the 
act  3  &  4  Wm.  IV.  nine  years  was  the 
age  of  admission,  but,  with  a  reduction  of 
the  hours  of  working,  an  earlier  age  has 
been  substituted.  A  child  who  has  com- 
pleted his  eighth  year  must  obtain  a 
medical  certificate,  as  required  by  3  &  4 
Wm.  IV.,  before  he  can  be  employed  ; 
and  a  similar  certificate  is  also  required 
from  young  persons  between  the  aces  of 
thirteen  and  sixteen.  These  certincates 
can  only  be  granted  by  a  certifying  sur- 
geon duly  appointed  by  the  Inspectors  of 
Factories,  and  they  are  only  valid  at  the 
fkctory  for  which  they  were  granted. 
The  certifj'ing  surgeons  visit  factories 
weekly,  and  are  responsible  to  the  in- 
spector of  the  district,  who,  as  well  as  the 
sub-inspector,  has  the  power  of  annulling 
certificates  which  have  been  improperly 
ffranted.  Under  the  act  3  &  4  Wm. 
I V.  the  occupiers  of  fiictories  appointed 
the  certifying  surgeons,  who  were  gene- 
rally the  medical  attendants  of  their  own 
&milies. 

Persons  under  eighteen  are  not  allowed 
to  work  between  uie  hours  of  half-past 
eight  in  the  evening  and  half-past  five  in 
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liie  jDondng ;  nor  more  than  twelve  hours 
in  one  day;   nor  more  than  nxtj-nine 
hoars  in  any  one  week  (3  &  4  Wm.  IV. 
c  lOS,  §  §  1,  2).    Females  above  the  age 
of  ei^teen  can  only  be  employed  for  the 
same  time  and  in  the  same  manner  as 
**  yoong  persons  :^  an  arrangement  intro- 
dnoed  lor  the  first  time  by  the  amending 
act.    ^o  *  child"  is  to  be  employed  more 
than  nx  hoars  and  a  half  in  any  one 
day,  vnlesB  when  the  dinnei^time  of  the 
**  yonng  persons"  b^ns  at  one  o'clock  in 
the  afierooon,  in  which  case  children  who 
begin  to  w<H^  in  the  morning  mav  work 
for  sefcn  boon  in  one  day.    Cnildren 
wcaA  not  be  employed  after  one  o'clock 
in  the  afterDoon,  except  when  they  work 
oo  alternate  days;  bat  in  silk-factories, 
ditldren,  if  above  eleven,  may  be  em- 
ployed solely  in  the  winding  and  turning 
of  nw  silk  for  any  time  not  exceeding 
lea  boats  oo  any  working  day,  but  not 
afler  half-past  foar  pji  .  on  any  Saturday, 
and  nch  children  are  not  required  to 
prednee  a  certificate  of  school  attendance. 
bader  the  former  fitctory  act  children  of 
aay  age  mi^t  be  employed  in  silk-mills. 
Apin,  as  to  nlk-mills,  children  between 
ockt  and  eleven  can  only  be  employed  half 
a^,  and  are  required  to  attend  school. 

When  the  labour  of  **  young  persons*'  is 
rotrieted  to  ten  hours  a-day,  any  '*  child" 
■ay  be  employed  ten  hours  on  alternate 
dajs;  bat  the  occupier  of  the  factory  most 
give  notice  to  the  inspector  of  this  arrange- 
■MBt  with  regard  to  the  children.  No 
ehUd  or  yoong  person  is  to  be  employed 
fat  any  purpose  in  any  l^tory  after  half- 
put  foar  on  Saturdays.  The  time  for  meals 
vregnlated  both  bv  the  actof  3  &  4  Wm. 
IV.  and  that  of  7  Vict  At  least  one  hour 
and  a  half  must  be  allowed  for  meals 
to  every  young  person  between  half-past 
seven  in  the  morning  and  half-past  seven 
in  tihe  evening.  One  hour  is  to  be  given 
before  three  o'clock  in  the  afternoon.  No 
diild  or  young  person  is  to  be  employed 
before  one  o'clock  in  the  afternoon  with- 
out an  interval  of  thirt^r  minutes  for  meal 
time.  During  meal  times  no  child  or 
young  person  is  to  be  in  any  room 
wheran  anv  manufiicturing  process  is 
then  carried  on.  All  young  persons 
are  to  have  time  for  meals  at  the  same 
period  of  the  day,  unless  for   special 


cause  to  be  allowed  in  writing  by  an  in- 
spector. 

Holidays  are  fixed  by  both  acts,  which 
in  England  or  Ireland  are  Christmas-day 
and  Good  Friday ;  and  in  Scotland  the 
days  set  apart  as  fast-days.  All  children 
and  youujg  persons  are  besides  to  have 
eight  half-holidays  yearly,  and  at  least 
four  most  be  allowed  between  the  15th 
of  March  and  1st  of  October.  No  cessa- 
tion from  work  is  deemed  a  half-holiday 
unless  notice  thereof  has  been  fixed  up 
the  previous  day  in  the  factory. 

In  making  up  time  lost  by  accident, 
provisions  are  carefully  introduced  to 
prevent  any  unnecessary  infringement  on 
the  ordinary  working  hours.  Notice 
must  be  sent  by  post  to  the  sub-inspector 
of  factories,  stating  tiie  intention  to  re- 
cover lost  time,  and  a  notice  to  the  same 
effect  must  be  previously  fixed  up  at  the 
entrance  of  the  factory. 

The  act  contains  provisions  for  paint- 
ing and  whitewashing,  or  cleaning  with 
soap  and  hot  water  the  interior  of  fac- 
tories; also  various  regulations  for  the 
prevention  of  accidents  and  for  protecting 
the  workers  from  discomforts.  No  child 
or  young  person  is  to  be  employed  where 
the  wet  spinning  of  flax  is  carried  on, 
unless  sufficient  means  are  used  for  pro- 
tecting the  workers  from  being  wetted, 
and,  when  hot  water  is  used,  for  prevent- 
ing the  escape  of  steam  into  the  room 
occupied  by  them.  No  child  or  young 
person  is  allowed  to  clean  any  shaft  or 
any  wheel,  drum,  or  pulley  while  the 
same  is  in  motion,  nor  to  work  between 
the  fixed  and  traversing  part  of  any  self- 
acting  machine  in  motion.  Such  parts 
of  the  machinery  as  are  dangerous,  and 
near  to  which  children  or  young  persons 
are  liable  to  pass,  are  to  be  securely 
fenced.  In  case  of  accident  to  any  of 
the  workers,  the  occupier  of  the  factory 
must  give  notice  of  the  same  to  the  cer- 
tif>'ing  surgeon  of  the  district,  and  he  is 
required  to  investigate  it  and  to  report 
thereon  to  the  inspector,  for  which  pur- 
pose the  surgeon  has  the  same  powers 
and  authority  as  an  inspector.  The 
Secretary  of  State,  on  the  report  of  one 
of  the  inspectors  of  factories,  may  em- 
power him  to  direct  an  action  to  be 
brought  in   the,  name   and  on   behalf 
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of  the  penofi  injnred  for  recovery  of 
damages. 

By  the  first  Factory  Act  every  child 
employed  in  a  fkctory  was  required  to 
attend  school  two  hours  daily ;  but  by  the 
amending  act  the  time  is  extended  to 
three  hours,  between  eight  in  the  morning 
and  six  in  the  evening,  on  every  working 
day  except  Satorday.  When  the  children 
work  on  alternate  days,  they  are  required 
to  attend  school  on  the  other  days  for  five 
hours  each  day.  The  occupier  of  a  fiio- 
tory  must  obtain  eveiy  Monday  a  certi- 
ficate from  the  schoolmaster  that  each 
child  has  attended  school  as  required  by 
the  act,  and  such  certificates  must  be 
kept  for  six  months  after  the  date  thereof, 
and  be  produced  during  this  period  when 
required  by  either  an  inspector  or  sub- 
inspector.  The  inspector  may  require  a 
sum  not  exceeding  twopence  per  week  to 
be  paid  by  the  occupier  of  a  factory  to 
the  schoolmaster  towards  the  expenses  of 
instructing  any  child  employed  in  the 
same,  and  any  such  sum  thus  required 
may  be  deducted  from  the  child's  wages. 
If  an  inspector,  on  his  personal  examina- 
tion, or  on  the  report  of  a  sub-inspector, 
shall  be  of  opinion  that  any  schoolmaster 
who  grants  certificates  of  the  school  at- 
tendance of  children  employed  in  a  fac- 
tory is  unfit  to  instruct  children,  by  reason 
of  his  incapacity  to  teach  them  to  read 
and  write,  from  his  gross  ignorance,  or 
from  his  not  having  the  books  and  ma- 
terials necessary  to  teach  them  reading 
and  writing,  or  because  of  his  immoral 
conduct,  or  of  his  continued  neglect  to 
fill  up  and  sign  the  certificates  of  school 
attendance  required  by  the  act,  the  in- 
spector maj  annul  any  certificate  g^ranted 
by  such  disqualified  schoolmaster,  by  a 
notice  in  writing  addressed  to  the  occu- 
pier of  the  fiictory  in  which  the  children 
named  in  the  certificates  are  employed, 
setting  forth  the  grounds  on  which  be 
deems  such  schoolmaster  to  be  unfit 
After  the  date  of  such  notice  no  certificate 
of  school  attendance  granted  by  such 
schoolmaster  shall  be  valid  for  the 
purposes  of  this  act,  unless  with  the 
consent  in  writing  of  the  inspector. 
When  an  inspector  annuls  a  school- 
master's certificate,  he  is  required  to  name 
some  other  school  within  two  miles  of 


the  fieictor^  fh>m  the  master  of  which  fa« 
will  receive  certificates.  The  school- 
master and  the  occupier  of  a  fiictory  may 
appeal  to  the  Secretury  of  State  for  the 
Home  Department  in  the  case  ofannfilling 
certificates ;  and  the  inspector  is  required 
to  report  (but  the  act  says  annually  only* 
although  the  inspectors  make  half-yearly 
reports)  each  case  of  annulment,  and  the 
reasons  for  it  to  the  Secretary  of  State. 
By  a  clause  in  the  first  Factory  Act  it  is 
enacted  that  whenever  it  appears  neces- 
sary to  any  inspector  that  a  new  or  addi- 
tional school  is  required,  such  inspector 
is  authorized  to  establish  or  procure  the 
establLshment  of  such  school. 

By  the  limitations  of  the  working  time 
fbr  children  under  thirteen  to  half  a  day, 
they  are  enabled  to  attend  school :  those 
children  who  work  in  the  morning  go  to 
the  afternoon  schools,  and  those  who  work 
in  the  afternoon  have  been  to  school  in  the 
morning.  In  many  fiictories  a  change  is 
made  at  the  end  of  each  month,  and  the  chil- 
dren who  were  employed  in  the  morning 
attend  school  and  work  in  the  afternoon. 

When  tiie  Factories  Bill  (7  Vict.  c.  15) 
was  introduced  into  the  House  of  Com- 
mons there  was  a  large  party  in  fitvonr 
of  a  greater  diminution  m  tne  hours  of 
labour   than  the   bill    proposed.    Lord 
Ashley  moved  that  the  word  **  night"  be 
construed  to  mean  firom  six  in  the  even- 
ing to  six  in  the  morning,  and  the  word 
'*  meal-time"  to  be  two  hours'  cessation 
from  labour.    This  would  have  left  onlj 
ten  hours  as  the  time  for  actual  work.  This 
amendment  was   resisted  by  ministers, 
who  contended  that  it  would  have  the 
effect  of  reducing  wages ;  or  that,  if  it  had 
not  this  result,  it  would  affect  that  por« 
tion  of  our  manu&ctures  connected  with 
the  export  trade  (35,000,000/.    out   of 
44,000,000/.)  which  had  already,  in  many 
instances,  to  endure  a  severe  competition 
in  the  markets  of  the  world.  The  amend- 
ment (a  ten  hours'  clause)  was  however 
carried  by  179  against  170  for  the  origi- 
nal motion  rtwelve  hours).    On  the  fol- 
lowing night   Lord  Ashley  stated  the 
plan  by  which  he  proposed  to  carry  out 
the  vote  of  the  House:  after  October, 
1844,  he  would  restrict  the  daily  hours  of 
labour  to  eleven ;  and  two  years  after,  the 
restriction  to  ten  hours  would  come  into 
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opentitHu     The  goTennnent  announced 
tiar  mtentkiB  of  adhering  to  the  period 
cf  rvd've  hoars,  as  fixed  by  their  bill.  On 
the  22Bd  of  March  the  House  went  into 
oofnsuttee  oo  the  Bill,  when  two  diyi- 
sacKs  took  phee:   on  the  motion  that 
tveLire  honn  a  daj  dHrahl  be  the  limits 
of  »diilt  labov,  an  amendment  was  pro- 
posed whi^  sutodtated  ten  hours,  which 
vaft  cmrricd  by  l»6  to  183;  but  at  the 
next  sttge  of  the  Bill,  the  motion  that  the 
l^aak  ia  the  bill  should  be  accordingly 
fiUfii  vp  wxA  the  word  **  ten"  was  lost  by 
181  to  18&    The  ministerB  in  the  first 
iTWHarr  were  m  a  minority  of  3,  and  in 
the  seeoBd  ihcy  had  a  majori^  of  7. 
From  this  fflfwna  the  House  escaped  b^ 
riaa  new  bill,  which  was  ulti- 


Mr.  LeoDard 


of  tfK 


Homer,  who  is  one 
of  Factories,  in  his 
[  leth  of  May,  1845,  gives  an 
iatfaee  «f  ihe  Tolantary  shortening  of 
the  hoeB  of  Ihctory  labour  from  twelve 
Co  flieiCB  boon  per  daj,  which  had  been 
cfiBiiri  without  any  diminution  of  profit 
Theitelad  been  in  operation  twelve 
,  and  the  declaration  of  the  em- 
iwas.  ^'that  the  same  quantity  of 
piihin  and  at  the  same  cost  has  been 
«teiaed  by  the  master ;  and  that  all  the 
wvfcm,  ^y  hands  aa  well  as  those  who 
Be  paid  by  pieee-work,  earn  the  same 
t  of  wages  in  the  eleven  hours  as 
i  before  by  the  labour  of  twelve 
(Rqport,  p.  19.)  Mr.  Homer 
( that  these  results,  although  they 
i  a  good  ground  for  experiments 
^ciBg  tried  in  other  mills  of  the  mme  de- 
Mriftifomj  "  do  not  form  any  ground  to 
fBtofy  a  fiirther  I^;islative  restriction  of 
the  hours  of  labcmr  on  the  plea  that 
has  ofien  been  put  forward  that  if  the 
bma  he  shortened  the  produce  will  not 
beieasened."  Proofii  of  the  correctness 
<€  this  view  would  involve  details  of  too 
teefanical  a  nature  to  be  generally  under- 
wood by  peraoDS  who  are  not  acquainted 
with  manu&eturing  processes. 
FACULTIES.  [TJnivebsity.] 
Pair,  a  meeting  of  buyers  and  sellers 
at  a  fixed  time  and  place ;  from  the 
French  ^re,  which  is  from  the  Latin 
faioA,  a  holiday.  Fiurs  in  ancient  times 
were  chiefly  held  on  holidays. 


In  former  times  goods  and  commodi- 
ties of  every  kind  were  chiefly  sold  at 
fairs,  to  which  people  resorted  periodi- 
cally. The  display  of  merchandise,  and 
the  conflux  of  customers  at  these  princi- 
pal and  almost  only  emporia  of  domestic 
commerce,  was  prodigious;  and  they 
wem  therefore  often  held  on  open  and  ex- 
tensive plains.  Warton,  in  his  *  History 
of  English  Poetir/  has  given  us  a  curious 
account  of  that  of  St  Giles's  hill  or  down, 
near  Winchester.  It  was  instituted  and 
given  as  a  kind  of  revenue  to  the  bishop 
of  Winchester  by  William  the  Conqueror, 
who,  by  his  charter,  permitted  it  to  con- 
tinue for  three  days.  But  in  consequence 
of  new  royal  grants,  Henry  III.  pro- 
longed its  continuance  to  sixteen  days. 
Its  jurisdiction  extended  seven  miles 
round,  and  comprehended  even  South- 
ampton, then  a  capital  trading-town; 
and  all  merchants  who  sold  wares  within 
that  circuit,  unless  at  the  fiiir,  forfeited 
them  to  the  bishop.  As  late  as  1512, 
as  we  learn  from  the  Northumberland 
Household-book,  fairs  still  continued  to 
be  the  principal  marts  for  purchasing 
necessaries  in  large  quantities,  which  are 
now  supplied  by  the  numerous  trading- 
towns. 

Philip,  king  of  France,  complained  to 
Edward  II.  a.d.  1314,  that  the  merchants 
of  England  had  desisted  from  frequenting 
the  fairs  in  his  dominions  with  their 
wool  and  other  goods,  to  the  ^at  loss 
of  his  subjects ;  and  entreated  him  to  per- 
suade, and,  if  necessary,  to  compel  them 
to  frequent  the  fairs  of  France  as  for- 
merly, promising  them  all  possible  secu- 
rity and' encouragement  (Kymer,  Fad^ 
tom.  iii.  p.  482.) 

When  a  town  or  village  had  been  con- 
sumed, by  way  of  assisting  to  re-establish 
it,  a  fair,  among  other  privileges,  was 
sometimes  granted.  This  was  the  case 
at  Burley,  in  Rutlandshire,  49th  Edward 
III.  {Ahhrev.  Rot.  Orig,,  vol.  ii.  p. 
338.) 

The  different  abridgments  of  Stow 
and  Grafton's  Chronicles,  published  by 
themselves  in  Queen  Elizabeth's  time, 
contain  lists^of  the  fairs  of  England  ac- 
cording to  the  montiuB.  There  is  also 
I*  An  authentic  Account  published  by  the 
king's  authority  of  all  the  Fairs  in  Eng- 
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land  and  Wales,  as  they  have  been  settled 
to  be  held  since  the  alteration  of  the 
style;  noting  likewise -the  Commodities 
vnich  each  of  the  said  Fairs  is  remark- 
able for  fumishing/  by  William  Owen, 
l2mo.,  Lond.,  1756. 

No  fair  or  market  can  be  held  except 
by  a  grant  from  the  crown,  or  by  prescrip- 
tion, which  is  supposed  to  take  its  rise  from 
some  ancient  grant,  of  which  no  record 
can  be  fomid.    (2  /n^.  220.) 

(Dugdale's  Hist,  Warw.,  pp.  514,  515 ; 
Warton's  Hist.  Engl  Poet.,  vol.  i.  p. 
279 ;  Henry,  Hist.  Brit.,  8vo.  edit,  vol. 
viii.  p.  325 ;  Brand's  Popular  Antiq.  4to. 
edit.  vol.  ii.,  p.  215.) 

The  £urs  of  Frankfort-on-the-Mayn 
and  Leipzig  are  the  chief  fairs  in  Europe : 
the  former  held  at  Easter  and  in  the 
months  of  August  and  September;  the 
latter  at  Easter,  Michaelmas,  and  the 
New  Year.  The  whole  book-trade  of 
Germany  is  centred  in  the  Easter  fair 
at  Leipzig.  Nishnei  Novgorod  in  Russia, 
at  the  confluence  of  the  Oka  and  Wolga, 
has  a  great  annual  &ir  in  June,  which  is 
attended  by  about  three  hundred  thousand 
strangers,  many  of  whom  come  from  re- 
mote parts  of  Asia. 

FARMERS-GENERAL.  Fermiers 
G^n^raux  was  the  name  given  in  France 
under  the  old  monarchy  to  a  company 
which  farmed  certain  branches  of  the 
public  revenue,  that  is  to  say,  contracted 
with  the  government  to  pay  into  the  trea- 
sury a  fixed  yearly  sum,  taking  upon  it- 
self the  collection  of  certain  taxes  as  an 
equivalent  The  system  of  farming  the 
taxes  was  an  old  custom  of  the  French 
monarchy.  Under  Francis  I.,  the  revenue 
arising  from  the  sale  of  salt  was  farmed 
by  private  individuals  in  each  town.  This 
was  and  is  still  in  France  and  other 
countries  of  Europe  a  monopoly  of  the  go- 
vernment At  the  present  time  the  govern- 
ment of  France  derives  about  2,200,000/. 
a  year  from  the  salt  monopoly.  The 
government  reserves  to  itself  the  power 
of  providing  the  people  with  salt,  which 
it  collects  in  its  stores,  and  sells  to 
the  retailers  at  its  own  price.  This  mo- 
nopoly was  first  assumed  by  Philippe  de 
Valois  in  1350.  Other  sources  of  reve- 
nue were  likewise  farmed  by  several  in- 
dividuals, most  of  whom  were  favourites 


of  the  court  or  of  the  minister  of  the  day. 
Sully,  the  able  minister  of  Henry  IV., 
seeing  the  dilapidation  of  the  public  re* 
venue  occasioned^  by  this  system,  by 
which,  out  of  150'  millions  paid  by  the 
people,  only  30  millions  reached  the 
treasury,  opened  the  contracts  for  fanning 
the  taxes  to  public  auction,  giving  them 
to  the  highest  bidder,  according  to  the 
ancient  IU>mau  practice.  By  this  means 
he  greatly  increased  the  revenue  of  tlic 
state.  But  the  practice  of  private  con- 
tracts through  favour  or  bribing  was  re- 
newed under  the  following  reigns :  Col- 
bert, the  minister  of  Louis  XIV.,  called 
the  farmers  of  the  revenue  to  a  severe  ac- 
count, and  by  an  act  of  power  deprived, 
them  of  their  enormous  gains.  In  1728, 
under  the  regency,  the  various  individual 
leases  were  united  into  a  Ferme  Gi^n^rale, 
which  was  let  to  a  company,  the  members 
of  which  were  henceforth  oedled  Fermiers 
G£n6raux.  In  1 7  59,  Silhouette,  minister 
of  Louis  XV.,  quashed  the  contracts  of 
the  farmers-general,  and  levied  the  taxes 
by  his  own  agents.  But  the  system  of 
contracts  revived :  for  the  court,  the  mi- 
nisters, and  favourites  were  all  well  dis- 
posed to  them,  as  private  bargains  were 
made  with  the  fiirmers-general,  by  which 
they  paid  large  sums  as  douceurs.  In  the 
time  of  Necker,  the  company  consisted  of 
forty-four  members,  who  paid  a  rent  of 
186  millions  of  livres,  and  Necker  calcu- 
lated their  profit  at  about  two  millions 
yearly — no  very  extraordinary  sum,  if 
correct  But  independent  of  this  profit 
there  were  the  expenses  of  collection, 
and  a  host  of  subalterns  to  support :  the 
company  had  its  officers  and  accountants, 
receivers,  collectors,  &c.,  who,  having  the 
public  force  at  their  disposal,  committed 
numerous  acts  of  injustice  towards  the 
people,  especially  the  poorer  class,  by 
distraining  their  goods,  selling  ^eir 
chattels,  &c  The  '*  gabelle"  or  sale  of 
salt  amoujg  others,  was  a  fruitful  source 
of  oppression.  Not  satisfied  with  oblig- 
ing the  people  to  pajr  for  the  salt  at  the 
price  fixed  upon  it  in  the  name  of  the 
kinff,  they  actually  obliged  every  indivi- 
dual above  eip;ht  years  of  age  to  buy  a 
certain  quanUty^  of  salt  wh^er  wanted 
or  not  But  the  rule  was  not  alike  all 
over  France ;  in  some  provinces,  which  en- 
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joyed  oertaan  pririleges,  salt  was  9  Uvres 

oe  one  bondred  weight,  whilst  in  others 

It  cost  16,  and  uk  some  62  livres.  In  some 

proriiiees  the  qaantity  it*qmred  to  be 

parcfaaaed    per    head    was    25    pounds 

wogiht:  nodKnit  was  9  pounds.    And 

yet   the   pnyvinees,   nay  the  individual 

ftitailif^    of  eadi   province,  were  pro- 

lubiled  under  the  severest  penalties  from 

accQssxDoda&i^  each  other's  wants,  and 

bon^ag  tbe  soperflnous    salt    of  their 

ncighbocDS^  kit  whoever  wanted  more 

salt  than  Us  obligatory  allowance  was 

oUifed  tD  renrt    to    the   government 

Bodes,  erery  article   of  pro- 

tkox  was  exported  from  one  pro- 

«>  auidier  was  subject  to  duties 

caBed  Trailes.     Every    apprentice    on 

beagkaad  to  a  master  was  bound  to 

pay  n  !fe  kiaig  a  oertun  som  according 

to  Ar  afere  ^  the  trade,  and  afterwards 

9,  waA  larger  sttOL  on  his  admission  to 

foeat  hk  trade  as  a  master.  These  few 

I  isay  serre  to  convey  an  idea  of 

in  France  previous  to  the  Kevo- 

A  lively  but  fiuthM  picture  of 

1^  viide  system  is  given  in  Breton's 

BiMtin  Fimaneiere  de  la  France^  2  vols. 

8«Q^  Paris,  1829.    The  fiurmers-^eneral, 

Si  the  agents  of  that  system,  commg  into 

imfdhtr  contact  wim  the  people,  drew 

BpoB  xbanaelves  a  proportionate  share  of 

popaiar  hatred..  Bat  the  Revolution  swept 

iv3Tthe  fiuinerB-geneTa],and  put  an  end 

&>&  system  of  fiirming  the  revenues:  it 

e(;Bifiaed  the  duties  and  taxes  all  over 

FiaMe;  hut  the  monopoly  of  the  salt 

sad  tDbaceo  has  remained,  as  well  as  tbe 

Ues  on  proviuons,  cattle,  and  wine 

bnssht  into  Paris  and  other  large  towns, 

ea&cd  the  octroi,  and  the  right  of  search- 

iag  k^  tbe  octroi  officers,  if  they  think  fit, 

tQ  carriages  and  indiriduals  entering  the 

inrricn  or  gates  of  the  same. 

The  system  of  fiirming  tbe  taxes,  al- 
dxngh  generally  disapproved  of,  is  still 
eoBtisa^  in  some  European  states.  Not 
BBsy  years  ago  the  custom-house  duties 
St  Na^es  were  fimned  by  private  specu- 
laton.  For  the  character  and  effects  of 
the  system  see  Ned^er,  De  fAdrnmUtrar 
tim  da  Finanea. 

In  England  tbe  only  tax  that  is  fiirmed 
is  that  on  post-horsea.  The  excise  duties 
vere  fiumed  for  sosne  yean  prior  to  1683. 


The  Roman  system  of  levying  taxes, 
at  least  after  the  Republic  bad  begun  to 
acquire  territory  out  of  Italy,  was  by 
farming  them  out.  In  the  later  period  of 
the  Republic  the  farmers  were  from  the 
body  of  the  Equestrian  order.  Indivi- 
duals used  to  form  companies  or  associ- 
ations for  farming  the  taxes  of  a  particu- 
lar district:  the  taxes  were  let  by  the 
Censors  for  a  period  of  five  years.  They 
were  probably  let  to  those  who  bid  high- 
est These  farmers  were  called  Pub- 
licani,  and  by  the  Greek  writers  Telonae 
(rfXtklfflM),  which  is  rendered  by  Publicans 
in  the  English  version  of  the  New  Te$t&- 
mentywhere  they  are  appropriately  classed 
with  sinners,  for  they  were  accused  of 
being  often  guilty  of  great  extortion. 
These  tax-collectors  in  the  province  were 
however  only  the  agents.  The  princi- 
pals generally  resided  at  Rome,  where 
the  affiiirs  of  each  association  (Societas) 
were  managed  by  a  director  called  a  Ma- 
gister.  The  individual  members  held 
shares  (partes)  in  tbe  undertakiug. 
There  was  also  a  chief  manager  in  the 
province  or  district  of  which  the  company 
fkrmed  the  tax,  who  was  called  Pro- 
magister. 

There  are  no  means  of  knowing  what 
proportions  of  the  taxes  collected  reached 
the  Roman  Treasury  (aerarium).  Nume- 
rous complaints  of  the  rapacity  of  the 
Publicani  or  their  agents  occur  in  the 
classical  writers.  These  Publicani  were 
the  monied  men  of  the  late  Republic  and 
the  early  Empire,  and  their  aid  was  often 
required  by  the  state  for  advances  oi 
money  when  the  treasury  was  empty. 
Part  of  the  msd-administration  probably 
came  from  the  Publicani  sub-letting  the 
taxes,  which  seems  to  have  been  done, 
sometimes  at  least. 

FATHER.    [Parent  and  Child.] 

FEALTY,  says  Littleton  (§91),  "is 
the  same  that  fidelitaa  is  in  Latin.  And 
when  a  freeholder  doth  fealty  to  his  lord, 
he  shall  hold  his  right  hand  upon  a  book, 
and  shall  say  thus : — *  Know  ye  this,  my 
lord,  that  I  shall  be  faithful  and  true  unto 
you,  and  faith  to  you  shall  bear  for  the 
lands  which  1  claim  to  hold  of  you,  and  ' 
that  I  shall  lawAilly  do  to  you  the  cus- 
toms and  services  which  I  ought  to  do» 
at  the  terms  assigned :  so  help  me  God 
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and  his  saints;'  and  he  shall  kiss  the 
book.  But  he  shall  not  kneel  when  he 
maketh  his  fealtf ,  nor  shall  make  snch 
humble  reverence  as  is  aforesaid  in  hom- 
age." 

From  this  it  appears  that  fealty  is  the 
fidelity  which  a  man  who  holds  lands  of 
another  owes  to  him  of  whom  he  holds, 
and  it  contains  an  engagement  to  perform 
the  services  fbr  which  the  land  is  granted. 
The  law  as  to  fealty  continues  mumanged, 
though  it  is  not  usual  now  to  exact  the 
oath  of  fealty.  It  is  due  from  all  tenants 
of  land,  except  tenants  in  frankalmoigne 
and  those  who  hold  at  will  or  hj  suffer- 
ance. The  reasons  for  now  requiring  it 
are  so  few  that  it  is  nearly  gone  into 
disuse,  though  it  serves  to  keep  up  the 
evidence  of  tenure,  when  there  are  no 
other  services  due.  If  it  is  refused,  the 
lord  may  enferce  it  by  distress. 

FEDERATION.  This  word  is  de- 
rived from  the  Roman  term  Foederatus, 
which  was  applied  by  the  Romans  to 
States  which  were  connected  with  the 
Roman  State  by  a  Foedus  or  treaty.  A 
federal  union  of  sovereign  states  may  be 
most  easily  conceived  in  the  following 


We  will  suppose  that  the  sovereign 
power  in  any  number  of  independent 
states  is  vested  in  some  individual  in 
those  several  states.  These  sovereign 
persons  may  agree  respectively  with  each 
other  and  wi^  all  not  to  exercise  certain 
functions  of  sovereignty  in  their  several 
states,  and  to  transfer  these  fimctions  to 
be  jointly  exercised  by  the  contracting 
sovereign  persons.  The  consequence  of 
such  a  compact  will  be  that  the  contract- 
ing sovereign  persons  in  their  joint  capa- 
ci^  will  become  sovereign  in  each  state 
and  in  all  the  states.  The  several  sove- 
reign persons  having  for  the  time  surren- 
dered to  the  joint  body  certain  powers 
incident  to  their  several  sovereignties,  are 
no  longer  severally  sovereign  in  Uieir 
several  states.  The  powers  surrendered 
to  the  joint  body  may  be  determined  by 
written  contract,  the  interpretation  of 
which  belongs  to  the  joint  body,  yet  in 
such  a  manner  that  there  can  be  no  valid 
interpretation  unless  the  sovereign  per- 
sons are  unanimous ;  for  if  any  number 
or  majority  could  Innd  the  rest,  they 


might,  by  interpretation,  deprive  the  se- 
veral contracting  persons  of  all  the'powers 
reserved  to  them  by  the  contract.  It 
follows  also  from  the  terms  of  the  union, 
that  any  one  party  can  withdraw  from  it 
at  pleasure,  and,  as  fer  as  he  is  concerned, 
dissolve  the  union ;  for  the  essence  of  thi£ 
union  is  the  continuing  consent  of  all. 

This  is  the  simplest  possible  form  of 
a  supreme  federal  government;  one  in 
which  the  contracting  sove^^ign  powers 
are  indiriduals,  and  in  which  the  sove- 
reign persons  in  their  aggregate  capacity 
exercise  the  functions  of  sovereignty. 
Such  a  federation  mav  never  have  existed, 
but  anv  federation  that  does  exist  or  can 
exist,  however  complicated  it  may  seem, 
is  reducible  to  these  simple  elements. 

If  the  sovereign   powers,  instead  of 
being  in  individuals,  are  in  all  the  people 
of  the  ren)ective  states,  the  only  dif&r- 
ence  will  be  that  the  functions  of  sove- 
reignty, which  in  the  first  case  we  sup- 
posed to  be  exercised  by  the  individual 
sovereigns  in  their  joint  capsLcity,  must,  in 
this  case,  be  delegated  to  individual  mem- 
bers of  the  sovereign  body.    The  citizens 
of  the  several  sovereign  states  must  in  the 
first  instance  of  necessity  delegate  to  some 
of  their  own  body  the  proper  authority 
for  making  the  federal  contractor  consti- 
tution ;  and  they  must  afterwards  appoint 
persons  out  of  their  own  body,  m  the 
mode  prescribed  by  the  federal  contract, 
for  executing  the  powers  intrusted  by  the 
federal  contract  to  persons  so  appointed. 
Thus  the  individuals  who  form  the  fede- 
ral contract  act  therein  severally  as  the 
agents  of  the  sovereign  states  from  which 
they  receive  their  commission;  and  the 
individuals  appointed  to  carry  into  effect 
the  terms  of  the  federal  contract  are  the 
ministers  and  agents  of  that  sovereign 
power  which  is  composed  of  the  several 
sovereign  states,  which  again  are  com- 
posed of  all  the  citizens.    By  whatever 
name,  of  President,  Senate,  House  of  Re- 
presentatives, or  other  name,  the  agents 
of  the  sovereign  power  are  denominated, 
they  are  only  vie  agents  of  those  in  whom 
the  sovereign  power  resides. 

When  the  sovereign  power  is  so  distri- 
buted, the  question  as  to  the  interpreta- 
tion of  the  federal  contract  may  in  practice 
be  more  difficult,  but  in  principle  it  is  the 
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iHBe.  No  oae  stale  esn  be  boond  by  the 
iafBrpRtBdoB  of  tbe  rest,  finr  if  this  were 
GBoe  mllowed  tfaRC  vonld  be  no  assignable 
lunit  Id  theencroadimecitB  of  the  states  ex- 
eiciaiic  Mrvcragnpover  in  their  aggregate 
capwaty.  It  ia  a  dear  eonseqnenoe  of  tbe 
oatnre  of  the  eoapact,  whether  tiie  several 
sorvercam  povers  an  natioDS  or  indivi- 
dnalBy  uat  each  eontraetinff  pMDwer  most 
exercue  its  ^dgnent  on  the  interpreta- 
tkm  of  the  iastrament  to  whi<ii  it  is  a 
par^,  aad  that  bo  interpretatioii  firom 
wha^  any  pawer  djaents  can,  consistently 
vidi  the  aaiBe  of  the  compact,  bind  that 
powcri^iaBt  hs  wilL 

In  the  oae  of  complete  dissent  or  dis- 
meA  hv  an  J  one  xx>wer,  the  con- 
kb  If  the  very  natore  of  its  terms, 
aid;  ftr  the  contract  being  among 
\^^  I  powers,  they  cannot  severally 
iTjidd  ahediemoe  to  another  sove- 
reigslT,  wiadi  reanlto  from  the  aggrega- 
tkmsf  Aeir  wewenl  sovereign  powers: 
their  sets  in  &eir  joint  capadty  most  be 


If  the  aweieign  power  in  snch  a  fede- 
ral lam  ku  dele^ited  the  power  of  in- 
^npsHBg  the  writieu  instrament  of  union 
aa  cofeBi  jodiciary  anthonties,  appointed 
aadbr  the  federal  compact  for  the  pur- 
pase  if  earrying  its  provisions  into  eroct, 
the  Kvcral  aovereign  ^wers  mnst  still 
exotiBe,  eidier  hy  their  legisktores  or 
Mr  jadidaoy  aathorities,  their  power  to 
JHlfe  of  &e  correctness  of  the  interpet- 
i&aa,  jsHt  as  much  as  if  the  several  so- 
vvsci^iperBODa,  in  the  case  firstsapposed, 
sheaHdws  czmiaed  the  functions  of  so- 
nieigalj  in  dbe  supreme  federal  govern- 

What  is  eonnnonly  called  the  general 
giwqaaaeat  of  the  United  States  of  North 
4airTica  ia  an  example  of  a  federation 
or  federal  government,  or  a  supreme 
federal  government  The  contracting 
pvte  were  aovereign  states  (the  sove- 
reiptj  in  each  state  teing  in  the  citizens), 
winch  in  their  aggregate  capacity  formed 
a  SBpteme  federal  government  The  mi- 
airten  for  carrying  into  effect  the  federal 
^ovenunent  are  the  president  and  oon- 
g^e8^  and  the  judiciary  of  the  United 
states.  By  ihe  preamble  to  the  constitu- 
tion it  bin  fact  dedared  that  the  '* people 
of  the  Umied  States"  are  the  contracting 


parties.  The  several  states  of  the  union 
are  often  still  called  sovereign  and  inde- 
pendent states,  because  they  retain  all  the 
sovereignty  which  they  have  not  given 
up,  expressly  or  by  implication,  to  the 
general  government ;  and  it  is  considered 
that  the  chief  business  of  the  general  go- 
vernment is  to  determine  and  control  tiie 
relations  of  all  the  confederated  states  to 
foreign  states,  and  to  make  provision  for 
the  general  defence.  In  practice,  however, 
great  difficulties  arise  in  fixing  the  limits 
between  the  sovereignty  of  the  states,  such 
as  it  is,  and  the  powers  of  the  general 
government 

The  fifth  article  of  the  constitution  pro- 
vides that  "  The  congress,  whenever  two- 
thirds  of  both  houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to  this 
constitution,  or,  on  the  application  of  the 
legislatures  of  two-thirds  of  tbe  several 
states,  shall  call  a  convention  for  propos- 
ing amendments,  which,  in  either  case, 
shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  constitution,  when  ratified 
by  the  legislatures  of  three-fourths  of  the 
several  states,  or  by  conventions  in  three* 
fourths  thereof  as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by 
the  congress ;  provided,  &c  tnat  no  state, 
without  its  consent,  shall  be  deprived  of 
its  equal  suffrage  in  the  senate."  From 
this  article  it  is  clear  that  the  ftamers  of 
the  constitution  did  not  fully  comprehend 
the  nature  of  the  supreme  ^eral  govern- 
ment; for  it  is  assumed  by  this  article 
that  the  several  states  may  be  bound  with- 
out their  unanimous  consent,  which  is 
contrary  to  conditions  essentially  implied 
by  the  nature  of  the  union.  This  article 
involves  also  the  inconsistency  that  the 
sovereign  in  any  state  may  bind  his  suc- 
cessors :  if  the  case  of  a  federation  of  in- 
dividual sovereign  persons  had  been  that 
to  be  provided  for,  the  impossibility  of 
the  provision  would  have  been  apparent; 
but  the  impossibility  equally  exists  when 
the  contracting  sovereign  powers  are  re- 
spectively composed  of  man^  individuals, 
for  the  abiding  consent  is  still  the  essence 
of  the  union  that  has  been  formed. 

This  is  not  the  proper  place  to  discuss 
the  advantages  and  disadvantages  of  a 
supreme  federal  ^vemment,  nor  to  exa- 
mme  into  its  stability.    That  it  is  r 
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sarily  deficient  in  one  element  of  stability, 
which  defect  arises  from  the  necessity  fbr 
all  the  consenting  parties  to  continue  their 
consent,  is  evident :  in  this  respect  it  is 
like  a  partnership  for  an  indefinite  period, 
which  may  at  any  time  be  dissolved  by 
any  one  of  the  partners.  Such  a  power, 
which  is  incident  to  the  nature  of  the 
partnership,  so  fiir  from  being  an  objec- 
tion to  it,  18  a  great  advantage.  So  long 
as  ali  the  parties  agree,  they  have  the 
benefit  of  the  union :  when  they  cannot 
agree,  they  take  instead  of  it  the  benefit 
of  the  separation. 

It  is  also  foreign  from  our  purpose  to 
consider  what  is  the  tendency,  m  a  union 
like  that  of  the  United  States,  which  results 
from  the  powers  placed  in  the  hands  of  the 
President  and  Congress  by  the  federal 
compact  If  such  power  were  placed  in 
such  hands  by  soverei^  persons  originally 
severally  sovereign  m  their  respective 
states,  as  in  the  case  first  supposed,  the 
Tigilance  of  these  persons  in  tneir  aggre- 
gate capacity,  thoiigh  somewhat  less  than 
the  vigilance  of  a  single  sovereign  person, 
would  probably  prevent  any  undue  as- 
sumptions of  power  on  the  part  of  those 
to  whom  they  had  delegated  certain 
fixed  powers.  But  the  far&er  the  seve- 
ral sovereigns,  who  in  their  aggregate 
capacity  form  this  federation,  are  re- 
moved from  those  to  whom  they  dele- 
gate certain  powers,  and  the  more  nu- 
merous are  the  individuals  in  whom 
this  aggregate  sovereignty  resides,  the 
spreater  are  the  fiusilities  and  means  of- 
fered to,  and  consequently  the  greater  is 
the  tendency  in,  their  ministers  and 
ugenta  practically  to  increase  those  powers 
with  which  they  may  have  been  intrusted. 
In  dieir  capacity  of  ministers  and  agents, 
bavins  patronage  at  their  command  and 
the  administration  of  the  revenue,  such 
agents  ma^  gradually  acquire  the  power 
of  influencing  the  election  of  their  suc- 
cessors, when  their  own  term  of  office 
is  expired,  and  may  thus  impercepti- 
bly, while  in  name  servants,  become  in 
fact  masters.  That  there  is  such  a  ten- 
dency to  degenerate  from  its  primitive 
form  in  all  social  organization,  as  there 
is  in  all  organized  bodies  to  be  resolved 
into  their  elements,  seems  no  suffident 
reason  fbr  not  forming  such  union  and 


deriving  from  it  all  the  advantages  which 
under  given  conditions  it  may  for  an  in- 
definite time  bestow  on  all  the  members 
of  such  federation. 

Those  who  wish  to  examine  into  the 
nature  of  the  North  American  Union  and 
the  party  questions  which  have  arisen  oat 
of  the  interpretation  of  the  federal  consti- 
tution may  consult  the  essays  of  Jay, 
Hamilton,  and  Madison  in  the  Federalistt 
the  Journal  cf  the  Philadelphia  Conven- 
tion, published  in  1819,  and  Tucker's  Life 
of^  Jefferson  (London,  1836),  where  they 
will  find  ample  reference  to  other  authori- 
ties. 

Federations  of  a  kind  existed  in  an- 
cient times,  such  as  that  of  the  Ionian 
States  of  Asia,  which  assembled  at  the 
Panionium  at  certain  times  (Herodo- 
tus, 1.  142);  the  Achtean  confederation 
[AcHJEAN  Confederation];  the  iBto- 
lian  confederation  [^tolian  Confc- 
dgration];  and  the  Lycian  confedera- 
tion which  is  described  by  Strabo  (p.  664). 
The  Jtoman  system  of  Foederate  States 
(Civitates  Foederatae)  is  another  instance 
of  a  kind  of  confederation ;  but  it  was  of 
a  peculiar  kind,  for  Rome  was  neither  ab- 
solutely sovereign  over  these  states  nor  yet 
associated  with  them  in  a  federation,  as 
now  understood.  The  relationship  be- 
tween Rome  and  the  federate  states  rather 
resembled  the  relation  of  sovereign  and 
subject,  than  any  other,  though  it  was  not 
precisely  that 

A  supreme  federal  government,  or  a 
composite  state,  is  distinguished  by  Austin 
(Province  <f  Jurisprudence  determined) 
from  a  system  of  confederated  states:  in 
the  latter  **  each  of  the  several  societies  is 
an  independent  political  societjr,  and  each 
of  their  several  governments  is  properly 
sovereign  or  supreme."  It  is  easy  to 
conceive  a  number  of  sovereign  powers, 
such  as  the  German  States,  assembling  and 
passing  resolutions  which  concern  all  the 
memb^  of  the  confederacy,  and  yet 
leaving  these  resolutions  to  be  enforced 
in  each  state  by  its  own  sovereign  power. 
Such  a  union  therefore  differs  essentially 
from  a  supreme  federal  government, 
which  enforces  its  commands  in  each  and 
all  the  states.  As  to  the  existence  of  a 
written  constitution,  as  it  is  called,  in  the 
one  case,  and  a  mere  compact  in  the  other. 
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^tu  maka  no  essential  di^renoe,  for  the' 
fedenl  coBsthniion,  as  we  have  shown,  is 
aerely  arddes  of  agreement,  which  only 
derive  their  ^cacy  from  the  oontinued 
asBent  of  all  the  DRmbeTs  that  contribute 
in  thtfir  aggregate  capacity  to  form  the 
lo^cmgn  power  xa  soch  federation. 

As  to  a  ^stem  of  confederated  states, 
Ansdn  adds:  *I  tK^ieye  tiiat  the  Ger- 
man CooMentkn,  which  has  succeeded 
to  the  ancieataB|Hre,  is  merely  a  system 
of  oonfedcnted  Slates.  I  belieye  that  the 
present  diet  k  merely  an  assembly  of 
ambaaadais  linm  several  confederated 
hot  lerenily  iodependent  ^Temments; 
that  the  lenintians  of  the  diet  are  merely 
artidn  of  agreement  which  each  of  the 
coBfedeiafeii  goremments  spontaneously 
adopts:  md  that  they  owe  their  legal 
efieci;  a  each  of  the  compacted  com- 
manmr^  to  laws  and  commands  which 
are  fisbineed  apon  them  by  its  own  im- 
mnfiite  c^atL  I  also  believe  that  the 
Swi«  Cca&deration  was  and  is  of  the 
aae  mean.  If,  in  the  case  of  the  Ger- 
vma  or  of  the  Swiss  Confederation,  the 
Myof  eodederated  goyemments  enforces 
io  Q«i  resolations,  those  confederated  go- 
^GrmeatB  are  ooe  composite  state,  rather 
thaai  system  of  confederated  states.  The 
bgd^«f  confederated  povemmeDts  is  pro- 
perty soreivign :  and  to  that  aggregate 
tad  sovereign  body  each  of  its  ooustituent 
usiben  is  properly  in  a  state  of  subjeo- 

FEE  SIMPLE.    [Ebtate.] 

FEE  TAIL.     [Estate.] 

FEES,  certain  soms  of  money  claimed 
i«  dinr  perquisite  by  official  persons  un- 
^r  the  antbority  of  various  acts  of  par- 
Uokeat,  and  hy  prescription.  The  right 
Si'  fdeSk  as  well  as  the  amonnt  payable  in 
BQst  eases  connected  with  the  adminis- 
trztioo  of  justice,  has  been  regulated  by 
hfveral  recent  statutes. 

OScers  demanding  improper  fees  are 
gnlty  of  extortion. 

The  rewards  paid  to  barristers  and 
^ysdans,  attorn^  and  surgeons,  for 
ibeir  several  services,  are  called  fees, 
which  may  be  recovered  b^  the  two  last- 
aimed  by  action ;  but  barristers  and  phy- 
odaas  cannot  recover  their  fees  by  legal 
prooeedinf. 

FELLOWSHIP  is  an 'establishment 


in  some  colleges  which  entitles  the  holder 
to  a  share  in  its  revenues.  Fellowships 
are  either  orinnal,  that  is,  part  of  the  . 
foundation  of  the  oriainal  founder ;  or  in- 
grafted, that  is,  endowed  by  subsequent 
bene&ctors  of  a  college  already  esta- 
blished. Where  the  number  of  fellows 
is  limited  by  the  original  foundation,  new 
fellows  cannot  be  made  members  of  Uie 
corporate  body  without  a  new  incorpora- 
tion. If  the  number  is  not  limited  by 
the  charter,  it  seems  that  the  corporation 
may  admit  new  fellows  as  members,  who 
will  be  subject,  to  the  statutes  of  the  ori- 

Sinal  foundation  in  all  respects.  Gra- 
uates  of  each  several  college  are  in 
general  only  eligible  to  fill  a  vacant  fel- 
lowship in  the  establishment,  and  they 
are  elected  after  having  undergone  an 
examination  by  the  master  and  fellows  or 
by  the  master  and  senior  fellows.  But  in 
some  cases  special  rules  which  control 
the  election  prevail,  as  where  the  fellow 
must  be  of  the  blood  of  the  founder,  or 
where  he  must  be  a  native  of  a  particular 
county,  &c.,  and  in  some  few  cases  fellow- 
ships are  open  to  the  graduates  of  several 
colleges,  or  even  the  whole  university. 
In  Downing  College,  Cambridge,  gra- 
duates of  both  universities  are  eligible. 
The  rules  as  to  the  election  of  fellows 
are  prescribed  by  the  foander,  modified 
in  some  cases  by  the  by-laws  of  the 
several  colleges.  Some  fellowships  may 
be  held  by  laymen,  but  in  general  they 
can  be  retained  only  by  persons  already 
in  holy  orders,  or  who  are  ordained  within 
a  specified  time.  Fellowships  are  of  un- 
equal value,  varying  from  30/.  and  less 
to  250/.  a  year  and  upwards,  the  senior 
fellowships  being  in  general  the  most 
lucrative;  but  all  confer  upon  their 
holders  the  right  to  apartments  in  the 
college,  and  certain  privileges  as  to  com- 
mons or  meals.  They  are  in  general 
tenable  for  life,  unless  the  holder  marries, 
or  inherits  estates  which  afford  a  M&eer 
revenue,  or  accepts  one  of  the  livings  be- 
lonaing  to  the  college  which  cannot  be 
held  with  a  fellowship.  The  condition 
of  celibacy  is  attached  to  all  fellowships^ 
but  it  is  not  peculiar  to  them;  for  m- 
stance,  by  the  statutes  of  the  founder  of 
Harrow  school,  the  head  master  ought  to 
vacate  his  mastership  upon  marriage,  just 
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as  in  the  case  of  a  fellowship.    The  col- 
lege livings  are  conferred  upon  the  fel- 
.  lows,  who  in  general  have  the  option  of 
taking  them  in  order  of  seniority. 

FELO-DE-SE  (a  felon  of  himself)  is 
a  person  who,  being  of  sonnd  mind  and 
of  the  age  of  discretion,  deliberately 
causes  his  own  death ;  and  also  in  some 
cases,  where  one  maliciously  attempts  to 
kill  another,  and  in  pursuance  of  such 
attempt  unwillingly  kills  himself,  he  is 
adjudged  a  felo-de-se.  (I  Hawkins,  P.  C 
c  27,  §  4.)  When  the  deceased  is  found  b^ 
ti^e  coroner  and  )nry  a  fi|lo-de-se,  all  his 
chattels,  real  and  personal,  are  forfeited 
to  the  crown,  though  they  are,  we  believe, 
usually  restored  upon  payment  of  mode- 
rate fees.  It  follows  from  this  rule  as 
to  forfeiture,  that  a  will  made  by  a  felo- 
de-se  is  void  as  to  his  personal  estate, 
though  not  as  to  his  real  estate,  nor  is  his 
wife  barred  of  her  dower.  Formerly  he 
was  buried  in  the  highway  with  a  stake 
driven  through  his  body.  These  laws, 
80  highly  repugnant  to  the  feelings  of 
humanity,  being  a  punishment  to  the  sur- 
viving relatives  of  the  deceased,  caused 
juries  in  general  to  find  that  the  deceased 
was  not  of  sound  mind ;  and  hj  4  Geo. 
IV.  c.  52,  the  legislature  so  fer  yielded  to 
the  popular  and  herein  the  better  opinion, 
as  to  abolish  the  former  ignominious 
mode  of  burial,  and  to  provide  that  a 
felo-de-se  shall  be  privately  interred  at 
night  in  the  burial-ground  in  which  his 
remains  might  by  law  have  been  interred 
if  the  verdict  of  felo-de-se  had  not  been 
found  asainst  him. 

FELONY,  in  the  general  acceptation 
of  the  English  law,  comprises  every 
species  of  crime  which  occasioned  at  com- 
mon law  the  forfeiture  of  lands  or  goods, 
or  both,  and  to  which  a  capital  or  other 
punishment  might  be  superadded,  accord- 
ing to  the  degree  of  guilt.  Various  de- 
rivations of  the  word  luive  been  sug^jested. 
Sir  Henry  Spelman  supposes  that  it  may 
have  come  from  the  Teutonic  or  Get' 
man  fee  (fief  or  feud)  and  Ion  (price  or 
value),  or  ftom  the  Saxon /ee/m  to  fell 
or  offend.  Capital  punishment  by  no 
means  enters  into  the  true  definition  of 
felony ;  but  tiie  common  notion  of  felony 
has  been  so  generally  connected  with  that 
of  capital  puniahmenly  that  Utw-writen 


have  found  it  difficult  to  separate  them. :  in- 
deed, this  notion  acquired  such  force,  that 
if  a  statute  made  any  new  oflfenoe  felony, 
the  lenjal  impltcation  was  that  it  should 
be  puniBhed  with  death.    The  number  of 
ofifences,  however,  to  which  this  punish- 
ment is  affixed  by  the  law  of  England  is 
DOW  very  small ;  and  several  statutes  have 
been  lately  pa8sed(l  Vict  c.  84^85, 86,  &C.) 
feonded  upon  the  principle  that  the  pan- 
ishment  of  death  should  onl^  be  inflicted 
fer  crimes  accompanied  with  violence. 
Thus  c  84  substitutes  the  punishment  of 
transportation  for  that  of  death  in  those 
cases  where  death  might  still  be  inflicted 
fer  forgery ;  c.  85  materially  lessens  the 
severity  of  the  punishment  of  offences 
agunst  the  person ;  c.  86  enacts  that  bur- 
glary unaccompanied  with  violence  shall 
no  lonffer  be  punished  capitally,  and  pro- 
vides that,  so  fer  as  the  offi^nce  of  bur- 
glary is  concerned,  the  night  shall   be 
considered  to  commence  at  nine  in  the 
evening  and  to  conclude  at  six    in  the 
morning ;  c.  87  mitigates  the  punishment 
attending  the  crimes  of  robbery  and  steal- 
ing feom  the  person ;  c.  88  renders  piracy 
punishable  with  death  only  when  mnrder 
is  attempted ;  o.  89  regulates  the  punish- 
ment for  the  crime  of  arson ;  c.  90  miti- 
gates the  punishment  of  transportation  far 
life  in  certain  cases;  and  c.  91  abolishes 
the  punishment  of  death  in  the  cases  there 
specified.     Great  numbers  of  ofienoes 
were  formally  liable  to  this  severe  punish- 
ment   The  word  felony  is  now   nsed 
very  vaguel^r,  and  it  has  long  been  em- 
ployed to  signify  the  degree  of  crime 
rather  than  the  penal  consequences.     It 
is  sufficient  here  to  state  generally,  that 
murder,  manslaughter,   felo-de-se,    rob- 
bery, arson,  burglary,  offences  against  the 
coin,  &c.,  are  considered  and  daased  as 
felonies.    [Law,  Criminal.] 

Besides  the  special  punishment  affixed 
to  his  crime  by  the  law,  a  felon  upon  con- 
viction forfeited  the  rents  and  profits  of 
his  lands  of  inheritance  during  his  life  to 
the  kinff  (which  are  now  usually  com- 
pounded for),  and  also  all  his  goods  and 
chattels  absolutely ;  and  as  attainder  of 
felony  caused  corruption  of  blood,  his 
lands,  except  of  gavelkind  tenure,  es- 
cheated to  the  lord  of  the  fee.  This  last 
consequence,  however,  was  taken  away 
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fy  rtaL  54  Gax  III.  e.  14o^  which  en- 
u»l  that,  except  fix*  treason  or  murder, 
comiptiaD  of  bbod  should  not  follow  at- 
tibder:  md  ai  £ficalties  might  some- 
iaa  oocDT  'm  tiaciiig  deaceut  through 
m  aoGcstor  vho  had  been  attainted,  it 
iJs.bythe3&4FilLIV.  c.  108,  §  10, 
eoacted  tfaatdaBeDtany  be  traced  through 
inj  penoa  vipikali  have  been  attainted 
before  aeh  kseat  shall  hare  taken 
place.  [ATumtEa ;  Dgbcemt  ;  Es- 
cheat; fflUEHUBE.] 

The  datJKtioi  ftraieriy  made  between 
felmj  wiibad  vithont  benefit  of  clergy 

S  3^«»«ia  BlNVlT  OF  CUSBOT. 

rafficayEKT.  [WiFB.] 
Kaa  [FECDAi  syw^m.1 

FEDFJEL  Fbdffmbnt.J 
fmmSTm  that  mode  of  con- 
'^jjtfc  yraperty  in  lands  or  corporeal 
~J»a«  in  poGsessioa  where  the 
had^B  by  Kt^  in  deed,  t-  e.  actual 
ttiiimof  1  portion  of  the  land,  as  a 
^jftrituf;  or  where,  the  parties 
bo^  a  the  land,  the  feoffor  expressly 
P^  i  to  the  feoflec.  LiTeiyinUw 
w  ^  new,  is  when,  the  parties  being 
*^figbt  of  the  land,  the  feoffor  refers 
to  tiaighies  it  to  the  feoffee.  A  feoff- 
*?i?*  earliest  mode  of  conveying 
naitecdituneDtB  in  poasesaon  known 
^  ifce  conaMa  law.  A  iprant,  which 
*"  m  iastmment  in  writing,  was  the 
^  and  vben  lands  subject  to  an  exist- 
^<«iteoffreehdid,  and  when  rents  or 
j^^J^eivporeal  hereditaments  incapa- 
totfrootter  nature  of  being  the  sub- 
J^  oC  lirery,  were  transferred.  The 
*?}  ftoffinent  is  evidentiy  of  feudal 
"fa^ito  Latinised  iorm  being  feoffa- 
?^tea,  from  fendare  or  infeudare,  to 
f*J  to  CTe  a  feud;  he  who  oon- 
21  ^*  fief  is  the  feoffor,  and  he 
••oiwttTtt  it  the  feoffee.  This  mode  of 
aar^yuioe  is  common  to  all  nations  in 
^^  (GUbert,  To.  386.)  Itpre- 
'*»«  UKx^  the  Anglo-Saxons,  who 
P^^pMasian  by  the  delivery  of  a  twig 
k/  ^^  ^  "^^  ^^  common,  particu- 
*JjBi  the  admission  of  tenants  of  copy- 
BoWjandt  The  form  of  an  ancient 
wfiaeatwas  Yery  concise.  There  is  a 
^n^ooe  in  the  Appendix  to  the  2nd 
"tt^  of  Blackstoiui's  CMBM»<art«s,  No.  1. 


The  essential  part  of  this  mode  of  cod- 
veyance  is  the  delivery  of  possession,  or, 
as  it  is  technically  called,  livery  of  seisin. 
In  former  times  land  was  freqnentiy  con- 
veyed without  any  deed  or  writing,  by 
simple  delivery.  Subsequently  it  beoime 
the  custom  to  have  a  written  instrument 
called  the  charter  or  deed  [of  feoffinent, 
which  declared  the  intention  of  the  parties 
to  the  conveyance.  But  now,  since  the 
Statute  of  Frauds  (29  Car.  II.  §  3),  a 
written  instrument  is  necessary.  Still 
however  the  land  passes  by  the  Ir^ery,  for 
if  a  deed  of  feomnent  is  made  without 
Uveiy,  an  estate  at  will  only  passes; 
though  if  livery  is  made,  and  the  deed 
does  not  express  that  the  land  is  conveyed 
to  the  feoffee  and  his  heirs,  an  estate  for 
the  life  of  the  feoffee  only  will  pass.  No 
less  estate  than  an  estate  of  freehold  can 
pass  by  a  feofiOnent  with  livery,  the  livery 
being  in  feet  the  investiture  with  the  free- 
hold. 

Livery  of  seisin,  of  both  the  kinds  pre* 
viously  mentioned,  was  at  first  performed 
in  the  presence  of  the  freeholders  of  the 
neighbourhood,  vassals  of  the  feudal  lord ; 
because  any  dispute  relating  to  the  free- 
hold was  decided  before  them  as  pares 
curise,  *'  e<raals  of  the  court,"  of  the  lord 
of  the  fee.  But  afterwards,  upon  the  decay 
of  the  feudal  system,  the  livery  was  made 
in  ^the  presence  of  any  witnesses ;  and 
where  a  deed  was  used,  the  livery  was 
attested  by  those  who  were  present  at  it 

Livery  in  deed  may  be  made  by  the 
feoffor  or  his  attorney  to  the  feoffee  or  his 
attorney.  When  lands  lie  in  several 
counties,  as  many  liveries  are  necessary ; 
and  where  lands  are  out  on  lease,  there 
must  be  as  many  liveries  as  there  are 
tenants,  for  no  livery  can  be  made  with- 
out the  consent  of  the  tenant  in  possession, 
and  the  consent  of  one  will  not  bind  the 
rest.  But  livery  in  law  or  within  view 
can  only  be  ^ven  or  taken  by  the  parties 
themselves,  though  lands  in  several 
counties  may  pass  if  they  all  be  within 
view.  Livery  of  this  nature  requires  to 
be  perfected  by  subsequent  entry  in  the 
lifetime  of  the  feoffor.  Formerly,  if  the 
feoffee  durst  not  enter  for  fear  of  his  life 
or  bodily  harm,  his  claim,  made  yearly 
in  the  form  prescribed  by  law,  and  called 
continual  claim,  would  preserve  his  right. 
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The  security  of  property  coDBequent  upon 
the  progress  of  ciyilization  having  ren- 
dered this  exception  unnecessary,  it  was 
abolished  by  the  recent  Statute  of  Limit- 
ations, 3  &  4  Will.  IV.  c  27,  §  11. 

Since  the  Statute  of  Uses  [Ussa]  has 
introduced  a  more  convenient  mode 
of  conveyance,  feoffments  have  been 
rarely  used.  Corporations  usually  con- 
vey their  own  estates  by  feomnent, 
in  consequence  of  the  supposition  that 
a  corporate  bod^  cannot  stand  seised 
to  a  use,  though  it  seems  that  this  doc- 
trine only  applies  to  the  case  of  lands 
being  conveyed  to  a  corporation  to  the 
use  of  otiiers.  (Gilbert  Oh  Uaes,  Sugd. 
ed.  7  note.)  Where  the  object  to  be  at- 
tained was  the  destruction  of  contingent 
renuunders  or  the  discontinuance  of  an 
estate  tail,  or  the  acquirement  of  a  fee  for 
the  purpose  of  levying  a  fine  or  suffering 
a  recovery,  a  feofiinent  was  usually  em- 
ployed. Such  indeed  was  the  efficacy 
attributed  to  this  mode  of  conveyance  by 
the  early  law  writers,  that  where  the 
feoffor  was  in  possession,  however  un- 
founded his  tiUe  might  be,  vet  his  feoff- 
ment passed  a  fee ;  voidable,  it  is  true, 
by  the  rightful  owner,  but  which  by  the 
lapse  of  time  might  become  good  even  as 
against  him.  jBeing  thus  supposed  to 
operate  as  a  disseisin  to  the  rightful 
owner,  it  was  thought  till  recentiy  that  a 
person  entitied  to  a  term  of  years  might 
by  making  a  feoffinent  to  a  stranger  pass 
a  &e  to  him,  and  then  by  levying  a  fine 
acquire  a  title  by  non-claim.  This  doc- 
trine led  to  very  considerable  discussion, 
and  though  strictiy  accordant  to  the  prin- 
ciple of  the  old  law,  it  has  been  over- 
ruled. The  whole  state  of  the  question 
may  be  found  in  Mr.  Knowler's  cele- 
brated argument  in  Taylor  dem.  Atkins 
o.  Horde ;  I  Burr.  60,  Uoe  dem.  Mad- 
dock  V.  Lynes,  S  B.  &  C.  382 ;  iJerritt  v. 
Wraoe,  3  Price,  575 ;  1  Sanders,  Uses, 
40  (4th  ed.) ;  1  Preston,  Cmw.  32  (2nd 
ed.) ;  and  4  Bythewood»  Com.  ( Jarman's 
edit)  117. 

The  owner  of  lands  of  gavelkind  tenure 
may  convey  them  by  feoffinent  at  the  age 
of  fifteen ;  and  therefore  in  such  cases, 
which  are  rare,  a  feoflbaent  is  still  re- 
sorted to. 

FEOFFOR.    [FfiOFFiifiKT.] 


FERRY,  an  exclusive  privilege  by 
prescription  or  the  king^s  grant  for  the 
carriage  of  horses  and  men  across  a  nver 
or  arm  of  the  sea  fi>r  reasonable  toll. 
The  owner  of  a  ferry  cannot  suppress  it 
and  put  up  a  bridge  in  its  stead  without  a 
licence ;  but  he  is  bound  to  keep  it  always 
in  repair  aud  readiness,  with  expert  men, 
and  reasonable  toll,  for  neglect  of  which 
he  is  liable  to  be  punished  by  indictment. 
If  a  ferry  is  erected  so  near  to  an  ancient 
ferry  as  to  draw  away  its  custom,  it  is  a 
nuisance  to  the  owner  of  the  old  one,  for 
which  the  law  will  ^ve  him  remedy  by 
action.  The  ferry  is  in  respect  of  the 
landing-place,  aod  not  of  the  water,  and 
in  every  ferry  the  land  on  both  sides 
ought  originally  to  have  belonged  to  the 
same  person,  otherwise  he  ooula  not  have 

Cted  the  ferry.  (13  Vin.  Abr.  208.) 
as  all  existmg  ferries  are  of  great 
antiquity,  and  generally  connect  roads 
abutting  on  each  dde  of  the  water,  the 
original  unity  of  possession  is  mere  matter 
of  curiosity.  A  ferry  is  considered  as  a 
common  highway.  (3  Blackstone,  Cpm. ; 
IS  Viner,  Abr.  208.) 
FEUD.  [Feudal  Stbtbh.] 
FEUDAL  SYSTEM.  In  treating  of 
this  subject  we  shall  endeavour  to  pre- 
sent a  concise  and  clear  view  of  the  prin- 
ciples of  what  is  called  the  feudal  system, 
to  indicate  the  great  stages  of  its  history, 
especially  in  our  own  country,  and  to 
state  briefly  the  leading  considerations  to 
be  taken  into  account  in  forming  an  es> 
timate  of  its  influence  on  the  civilization 
of  modem  Europe. 

The  essential  constituent  and  distin- 
guishing characteristic  of  the  species  of 
estate  called  a  feud  or  fief  was  from  the 
first,  and  always  continued  to  be,  that  it 
was  not  an  estate  of  absolute  and  inde- 
pendent ownership.  The  property,  or 
damniMM  diredumy  as  it  was  called,  re- 
mained in  the  grantor  of  the  estate.  The 
person  to  whom  it  was  granted  did  not 
become  its  owner,  but  oi3y  its  tenant  or 
holder.  There  is  no  direct  proof  that 
^!eA  were  originally  resumable  at  plea- 
sure, and  Mr.  Hallam,  in  his '  State  of 
Europe  during  the  Middle  Ages,'  has  ex- 
pressed his  doubts  if  this  were  ever  the 
case;  but  the  poation»  as  be  admits,  is 
laid  down  in  almoet  every  writer  on  the 
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Indal  synnmnd,  if  BoC  to  be  made  oat 
'r^aay  dedahe  vataaeeB,  it  a  at  least 
azge^  aippotted  doC  only  hy  general 
eoMdoalioiBQf  Mobabilitj,  bat  also  by 
Km  indicalhe  M.  Titis  howerer  is 
aotmateriaL  It  is  not  denied  that  the 
fief  ^w  at  QM  tiae  RTOcable»  at  least  on 
tbedesdiorthepBlB&  In  reoeivixiff  it. 
tberelbffe,  he  Mfnearod  not  an  absolate 
gift  but  cbIj  ft  Ion,  or  at  most  an  estate 
fior  hisovifilt 

Tbii  bo^  oHUialKd  as  the  troe 
^mOatt  iftw&we  fend  or  fie£  may 
ptthapi  ttaip  ice  Kg^t  upon  the  nnum 
dispafeddfMlMyai^  true  meaning  of 
^  v«i  i^BAni  has  been  deriyed  bj 
sanefiaB  i  I^iiB,  by  others  from  a 
TmoBkan  The  prmeipal  Latin  ori- 
pK  i^aei  are  faedua  (a  treaty)  and 
jj«J*<fc}  The  8iq>positian  of  the 
fcwiiiiisiHiBi  of  either  of  these  into 
*~*i^*  iDSimported  by  any  proofl 
**«*ri»ilioi!s,  m  fiiet,  are  haraly  bet- 
^tlaaafber  rescdntion  of  ^be  pozzle 
wt  b  ben  gravely  offered,  namely, 
tttt  him  a  a  wotd  made  up  of  ihe 
^tes  of  the  words  '^fidelis  ero 
wyfaninD  yero  meo."  The  chief 
2^*"c«t)raHA)gies  pnxMsed  haye  been 
B«  Ac  oUGennan /aula,  the  Danish 
^.•^  the  modem  German  vehd,  all 
■^bg  bittie-fti»d,  or  dissension ;  and 
najier  j^  vhidi  it  is  saidsifliifies 
va^erpsjin*  serrice,  combined  with 
«or«A,  to  which  the  signification  of 
f<*aBQB  or  property  is  asagned.  Bat, 
"arFanos  Palgraye  has  well  re- 
JH  -iipon  all  the  Tentonic  etymo- 
y/ttiiscfieient  to  observe,  that  the 
■Mnes  are  eontradieted  by  ^e  practice 
5  ne  TeBtaiie  tDngiiea-a  Feed,  ;or  fief, 
*  wt  called  ty  soch  a  name,  or  by  any 
■■e  ^ipaiding  thereto,  in  any  Tea- 
^  cr  Gothie  language  whatever." 
'^<  aai  matraJ&ma  to  JSise  and 
'Vw  flf -Eby.  GwL,  pw  ccviL)  Z«A« 
*««  cognate  jfonn  is  the  only  corre- 
Wag  Tentooic  term ;  Xoea  in  Anglo- 
™»^A«i  in  Danish,  Leea  in  Swe&h, 
tJ^J^  7!^  properly  signify 
"^waennni  that  is  expressed  by  oar 
■wera  Bog^  fonn  of  the  same  de- 
■J^ZflBi;  a  lam  is  the  only  name  fi>r 
*«  9  fief  in  all  the  Teutonic  tongues. 
^  *ea  is  /«£  or  fi^f  Palgraye 


doubts  if  the  word  Feudum  ever  existed. 
The  true  word  seems  to  be  Fevdum  (not 
distinguishable  from  Feudum  in  old  writ- 
ing), or  frftum,  Fiev  or  Ft*/"  (Latinized 
into  Fevodium,  which  some  contracted 
into  Fevdumy  and  others,  by  omitting  &e 
V,  into  Feodum)  he  conceives  to  be  Fitrf, 
or  Phitrf,  and  that  again  to  be  a  collo- 
quial abbreviation  of  Emphyteueis,  pro- 
nounced EmphvtefeU,  a  well  known  term 
of  the  Roman  imperial  law  for  an  estate 
granted  to  be  held  not  absolutely,  but 
With  the  ownership  still  in  the  grantor 
and  the  usufruct  only  in  the  hands  of  the 
grantee.  It  is  certain  that  emphyteusis 
was  used  in  the  middle  ages  as  synony- 
mous with  Precaria  (an  estate  held-  on  a 
precarious  or  uncertain  tenure) ;  that  pre- 
carisB,  and  also  pnestitae,  or  pnestariie 
nitendly  loans),  were  the  same  with 
Benefida ;  and  that  Beneficia  under  the 
emperors  were  the  same  or  near  the  same 
asfiefh.  [BsNEFicnrM.]  (See  these  posi- 
tions also  established  in  Palgrave,  nt 
aupraf  ociv.-ccvi.)  It  may  be  added 
that  the  word  Feu  is  still  in  familiar  use 
in  Scotland  for  an  estate  held  only  ibr  a 
term  of  years.  The  possessor  of  such  an 
estate  is  called  a  Feuar,  Many  of  these 
feus  are  held  for  99  years,  some  for  999 
years.  A  rent,  or  feu-duty,  as  it  is  oeJled, 
IS  always  paid,  as  in  the  case  of  a  lease 
in  England;  but,  although  never,  we 
believe,  merely  nominal,  it  is  often  ex- 
tremely trifling  in  proportion  to  the 
value  of  the  property.  In  Erskine's 
*  Prindples  of  the  Law  of  Scotland,'  in 
the  section  '<0n  the  several  kinds  of 
Holding"  (book  ii.  tit  4),  we  find  the 
following  passage  respecting  feu-holding, 
whioh  may  be  taken  as  curiously  illus- 
trating the  derivation  of  fief  that  has  just 
been  quoted  from: another  writer:— «* It 
hasastronff  resemblance  to  the  Boman 
Enq>hyteuns,  in  the  nature  of  the  right, 
the  yearly  duty  payable  by  the  vassal, 
the  penalty  in  the  case  of  not  punctual 
payment,  and  the  restraint  frequently 
laid  upon  vassals  not  to  alien  without  the 
superior's  consent"  As  for  the  English 
term  Fee^  which  is  generally,  if  not 
universally  assumed  to  be  the  same  word 
with  fief  and  feud  (and  of  which  it  may 
be  the  abbre^btted  form,  as  we  m^  infer 
from  the  words  <<fiBoffor,"  '"infeofi;"  and 
c 
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«£eofifaieiit"),  it  would  be  easy  enough 
to  show  how,  supposing  that  notion  to  be 
correct,  it  ma^  have  acquired  the  meaning 
which  it  has  in  the  expressions  fee-simple, 
fee-tail,  &c 

The  ori^  of  the  system  of  fends  has 
been  a  fertile  subject  of  speculation  and 
dispute.  If  we  merely  seek  tor  the  ex- 
istence of  a  kind  of  landed  tenure  resem- 
bling that  of  the  fief  in  its  essential  prin- 
ciple, it  is  probable  that  such  may  be  dis- 
covered in  various  ages  and  parts  of  the 
world.  But  fends  alone  are  not  the 
feudal  system.  They  are  only  one  of  the 
elements  out  of  whidi  that  system  grew. 
In  its  entireness,  it  is  certain  that  the 
feudal  system  never  subsisted  anjwhere 
before  it  arose  in  the  middle  ages  m  those 
parts  of  Europe  in  which  the  Germanic 
nations  settled  themselves  after  the  sub- 
vernon  of  the  Roman  empire. 

Supposing  feud  to  be  the  same  word 
wiUi  the  Roman  emphyteusis,  it  does  not 
follow  that  the  Germanic  nations  bor- 
rowed the  notion  of  this  species  of  tenure 
from  the  Romans.  It  is  perhaps  more 
probable  that  it  was  the  common  form  of 
tenure  among  them  before  their  settle- 
ment in  the  Roman  provinces.  It  is  to 
be  observed  that  the  emphvtensis,  the 
precaria,  the  beneficium,  only  subdsted 
under  the  Roman  scheme  of  polity  in 
particular  instances,  but  they  present 
themselves  as  the  very  genius  of  the 
Germanic  scheme.  What  was  only  oc- 
casional under  the  one  became  general 
under  the  other.  In  other  words,  if  the 
Romans  had  feuds,  it  was  their  Germanic 
oonquerors  who  firat  established  a  system 
of  feuds.  They  probably  established 
such  a  system  upon  their  first  settlement 
in  the  conauered  provinces.  The  word 
feudum  indeed  is  not  found  in  any 
writing  of  earlier  date  than  the  beginning 
(if  the  eleventh  century,  although,  as  Mr. 
Hallam  has  remarked,  the  words  yeuni 
and  feoum^  which  are  evidentiy  the  same 
with  feudum,  occur  in  several  charters  of 
the  preceding  century.  But,  as  we  have 
shown,  feudum  or  feud,  in  all  probability, 
was  not  the  Teutonic  term.  "  Can  it  be 
doubted,"  asks  Mr.  Hallam,  ''that  some 
word  of  barbarous  original  must  have 
answered,  in  the  vernacular  languages, 
t9  the  Latin  beneficium  r    Thereisrea- 


son  to  believe,  as  we  have  seen,  that  this 
vernacular  word  must  have  been  Zeftjiv 
or  some  cognate  form,  and  that  feud  was 
merely  a  corrupted  term  of  the  Roman 
law  which  was  latterly  applied  to  denote 
the  same  thing. 

We  know  so  little  with  certainty  re- 
specting the  original  institutions  of  the 
Germanic  nations,  that  it  is  impossible  to 
sa^  how  much  thev  may  have  brought 
with  them  from  their  northern  forests,  or 
how  much  they  may  have  borrowed  fixnn 
the  Imperial  polity,  of  the  other  chief 
element  which  enters  into  the  system  of 
feudalism,  the  connection  subsisting  be- 
tween the  grantor  and  the  grantee  of  the 
fief,  the  person  having  the  property  and 
the  person  having  the  usufruct,  or,  as 
they  were  respectively  designated,  the 
suzerain  or  lord,  and  the  tenant  or  vassal. 
Tenant  may  be  considered  as  the  name 
given  to  the  latter  in  reference  to  the 
pirticular  nature  of  his  risht  over  the 
land ;  vassal,  that  denoting  the  particular 
nature  of  his  personal  connection  with 
his  lord.  The  former  has  been  already 
explained ;  the  consideration  of  the  latter 
introduces  a  new  view.  By  some  writers 
the  feudal  vassals  have  been  derived 
from  the  comites,  or  officers  of  the  Roman 
imperial  household  [Count]  :  by  others 
from  tiie  comites,  or  companions,  men- 
tioned by  Tacitus  (^German,  IS,  &c.)  as 
attending  upon  each  of  the  German  chiefe 
in  war.  The  latter  opinion  is  ingeniously 
maintained  by  Montesquieu  (xxx.  3). 
One  fiict  appears  to  be  certain,  and  is  of 
some  importance,  namely,  that  the  ori- 
ginal vassal!  or  vassi  were  merelv  noble- 
men who  attached  themselves  to  the  court 
and  to  attendance  upon  the  prince,  with- 
out necessarily  holding  any  lauded  estate 
or  beneficium  by  royal  grant  In  this 
sense  the  words  occur  in  the  early  part 
of  the  ninth  century.  Vassal  has  been 
derived  from  the  Celtic  mocts,  and  from 
the  German  oese//,  which  aro  probably 
the  same  word,  and  of  both  of  which  the 
original  signification  seems  to  be  a  helper, 
or  subordinate  associate,  in  labour  of  any 
kind. 

If  the  vassal  was  at  first  merely  the 
associate  of  or  attendant  upon  his  lord, 
nothine  could  be  more  natural  than  that, 
when  tne  lord.oame  to  have  land  to  give 
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HiXft  ^  sboald  most  frequently  bestov 
k^ioa bis ^wbbK boch  as  a  reward  for 
&dx  past  and  a  haad  bj  which  he  might 
Severe  thdr  fotmc  temoes.    If  the  pecu- 
fiv  fbrm  of  tenoR  coostitDtiDg  the  fief 
or  khn  did  not  cckt  before,  here  was  the 
Tety  caae  wbich  would  eaggest  it  At  all 
ei«nts»  notliiiig  eookl  be  more  perfectly 
adapted  lo  tbe  droamstances.    The  vas- 
sal was  en^dcd  to  a  recompense ;  at  the 
same  tioie  k  wk  not  the  interest  of  the 
lord  to  ana-  their   connexion,  and   to 
aUonv  boats  beeome  independent;  pro- 
bably te  vac  as  attle  the  desire  of  the 
Tssaal  bi^^;  be  was  conveniently  and 
appn^cisidy  rewarded  therefore  by  a 
fi^ihatii»byahwaof  land,  the  profits 
of  whicb  voe  left  to  bim  as  entirely  as 
if  be  had  stata^  the  ownership  of  the 
land,  faai  his  precarious  and  revocable 
tamn  4.  vMc^  at  the  same  time,  kept 
bxB  haed  to  bis  lord  in  the  same  de- 
pcodocrsi  before. 

Hoe  &eB  we  have  the  umon  of  the 
foad^od  TWislnge — ^two  things  which 
dy  and  inseparably 
[  so  bMg  as  the  fendal  system 
liMvertheless  they  woald  appear, 
tt«ehneseeD,to  have  been  origmally 
^B*  ^gaatX,  and  merely  to  have  been 
thruaa  iato  eombination  by  circum- 
saaees.  Aifint  it  is  probable  that,  as  there 
Wc3«  TMiiilii  who  were  not  feudatories, 
IS  dioe  were  fondatoties  who  were  not 
•nmh  Bat  very  soon,  when  the  advan- 
tife  of  Ae  asociation  c^  the  two  charao- 
lers  eaaae  to  be  peroeived,  it  wodd  be  es- 
tiMifbed  aa  essential  to  the  completeness 
if  cacb.  £very  vassal  would  receive  a 
foC  aad  every  person  to  whom  a  fief  was 
pasted  woold  become  a  vassaL  Thus  a 
Tssaal  and  the  bolder  of  a  fief  would 
eoiBe  to  ngnify,  as  they  eventually  did, 
«fee  aad  the  same  thing. 
Fiefc,  aa  already  intimated,  are  ^erally 

i  to  have  been  at  first  entirely  pre- 

tbat  is  to  say,  resnmable  at  any 
\  at  the  pkasmre  of  the  grantor.  But 
if  this  state  of  things  ever  existed,  it  pro- 
bably did  not  last  long.  Even  from  the 
irst  It  is  most  probable  that  many  fieft 
woe  gnnted  for  a  certain  term  of  years 
or  for  fifo.  And  in  those  of  all  kinds  a 
w^Btitnte  for  the  original  precariousness 
of  the  teaore  was  soon  found,  which,  while 


it  equally  secured  the  rights  and  interests 
of  the  lord,  was  much  more  honourable 
and  in  every  wa^  more  advantageous  for 
the  vassal.  This  was  the  method  of  at- 
taching him  by  certain  oaths  and  solemn 
forms,  which,  besides  their  force  in  a  re- 
ligious point  of  view,  were  so  ccmtrived 
as  to  appeal  also  to  men's  moral  feeliogs, 
and  which  therefore  it  was  accounted  not 
only  impious  but  infeunous  to  violate. 
The  relation  binding  the  vassal  to  his 
lord  was  made  to  wear  all  the  appearance 
of  a  mutual  interchange  of  benefits,— of 
bounty  and  protection  on  the  one  hand, 
of  gratitude  and  service  due  on  the  other ; 
and  so  strongly  did  this  view  of  the  mat- 
ter take  possession  of  men*s  minds,  that 
in  the  feudal  ages  even  the  ties  of  natural 
relationship  were  looked  upon  as  of  in- 
ferior obligation  to  the  artificial  bond  of 


As  soon  as  the  position  of  the  vassal 
had  thus  been  made  stable  and  secure, 
various  changes  would  gradually  intro- 
duce themselves.  The  va^  would  begin 
to  have  his  fixed  rights  as  well  as  his 
lord,  the  oath  which  he  had  taken  mea- 
suring and  determining  both  these  rights 
and  his  duties.  The  relation  between  the 
two  parties  would  cease  to  be  one  whoUv 
of  power  and  dominion  on  the  one  hand, 
and  of  mere  obligation  and  dependence 
on  the  other.  If  the  vassal  performed 
that  which  he  had  sworn,  notmng  more 
would  be  required  of  him.  Any  attempt 
of  his  lord  to  force  him  to  do  more  would 
be  considered  as  an  injustice.  Their  con- 
nexion would  uo^  assume  the  appearance 
of  a  mutual  compact,  imposing  corre- 
sponding obligations  up(m  both,, and 
making  protection  as  much  a  duty  in  the 
lord,  as  gratitude  and  service  in  the 
vassal. 

Other  important  changes  would  follow 
this  fundamental  change,  or  would  take 
place  while  it  was  advancing  to  comple- 
tion. After  tiie  fief  had  come  to  be  gene- 
rally held  for  life,  the  next  step  would  be 
for  the  eldest  son  usually  to  succeed  his 
fiither.  His  right  so  to  succeed  would 
next  be  established  by  usa^e.  At  a  later 
stage  fiefe  became  descendible  in  the  col- 
lateral as  well  as  in  the  direct  line.  At 
a  still  later,  they  became  inheritable  by 
females  as  well  as  by  males.  There  is 
G2 
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mach  differenoe  of  opinion,  however,  as 
to  the  dates  at  which  these  several 
changes  took  place.  Some  writers  ocm- 
oeive  that  fiefis  first  became  hereditary  in 
France  under  Chidrlemagne ;  others,  how- 
ever, with  whom  Mr.  Hallam  agrees, 
maintain  that  there  were  hereditary  fieft 
under  the  first  race  of  French  kinos.  It 
is  supposed  not  to  have  been  till  the  time 
of  the  first  Capets  in  the  end  of  the  tenth 
century  that  the  right  of  the  son  to  suc- 
ceed the  &ther  was  established  by  law  in 
France.  Conrad  IL,  sumamed  the  Salic, 
who  became  emperor  in  1024,  is  gene- 
rally believed  to  have  first  established  the 
hereditary  character  of  fieft  in  Germany. 

Throughout  the  whole  of  this  progres- 
sive development  of  the  system,  iMwever, 
the  original  nature  of  the  fief  was  never 
forgotten.  The  ultimate  property  was 
still  held  to  be  in  the  lord ;  and  that  fiact 
was  very  distinctly  signified,  not  only  by 
the  expressive  language  of  forms  and 
symbols,  but  by  certain  liabilities  of  the 
tenure  that  gave  still  sharper  intimation 
of  itB  true  character.'  Even  after  ^e& 
became  descendible  to  heirs  in  the  most 
comprehensive  sense,  and  by  the  most 
fixea  rule,  every  new  occupant  of  the  es- 
tate had  still  to  make  solemn  acknowledg- 
ment of  his  vasudage,  and  thus  to  obtain, 
as  it  were,  a  renewal  of  the  grant  from 
the  lord.  He  became  bound  to  discharge 
all  services  and  other  dues  as  fully  as  the 
first  grantee  had  been.  Above  all,  in 
certain  circumstances,  as,  for  example,  if 
the  tenant  committed  treason  or  felony, 
or  if  he  left  no  heir,  the  estate  would  still 
return  by  forfeiture  or  escheat  to  the 
lord,  as  to  its  original  owner. 

Ori^pnally  fiefr  were  granted  only  by 
sovereign  princes;  but  after  estates  of 
this  description,  by  acquiring  the  heredi- 
tary quality,  came  to  be  considered  as 
property  to  all  practical  intents  and  pur- 
poses, their  holders  proceeded,  on  the 
strength  of  this  completeness  of  posses- 
sion, themselves  to  assume  the  character 
and  to  exercise  the  rights  of  lords,  by  the 
Ijractice  of  what  was  called  subinfeuda- 
tion, that  is,  the  alienation  of  portions  of 
their  fiefi  to  other  parties,  who  thereupon 
were  placed  in  the  same  or  a  similar  re- 
lation to  them  as  that  in  which  they  stood 
to  the  prince.    The  vassal  of  the  prince 


became  the  lord  over  other  vassals;  in 
this  latter  capacity  he  was  called  a  mesoe 
(that  is,  an  intermediate)  lord ;  he  was  wl 
lord  and  a  vassal  at  the  same  time.  In 
the  same  manner  the  vassal  of  a  mesne 
lord  might  become  also  the  lord  of  other 
arrere  vassals,  as  those  vassals  that  held 
of  a  mesne  lord  were  deagnated.  This 
process  sometimes  produced  cnrioos  re* 
suits;  for  a  lord  might  in  this  way  acta- 
ally  become  the  vassal  of  his  own  vaasaly 
and  a  vassal  a  lord  over  his  own  lord. 

From  whatever  cause  it  may  have  hap* 
pened  (which  is  matter  of  dilute),  in  idl 
the  continental  provinces  of  the  Boman 
empire  which  were  conquered  and  ooea« 
pied  by  the  Germanic  nations,  many  lands 
were  from  the  first  held,  not  as  fieib,  that 
is,  with  the  ownership  in  one  party  and 
the  usufruct  in  another,  but  as  aliodis^ 
that  is,  in  full  and  entire  ownership. 
[Allodium.]  The  holder  of  such  an  es- 
tate, having  no  lord,  was  of  course  free 
from  all  the  exactions  and  burthens  which 
were  incidental  to  the  vassalage  of  the 
holder  of  a  fief.  He  was  also,  however* 
without  the  powerfU  protection  which 
the  latter  enjoyed ;  and  so  important  was 
this  protection  in  the  turbulent  state  of 
society  which  existed  in  Europe  for  scmie 
ages  after  the  dissolution  of  the  empire 
of  (Charlemagne,  that  in  fiust  most  of  the 
allodialists  in  course  of  time  exchan^ied 
their  originally  independent  condition 
fbr  the  security  and  subjection  of  that  of 
the  feudatory.  "  During  the  tenUi  and 
eleventh  centuries,"  says  Mr.  Hallam, "  it 
appears  that  allodial  lands  in  France  had 
chiefly  become  feudal ;  tiiat  is,  they  had 
been  surrendered  by  their  proprietors, 
and  received  back  again  upon  the  feudal 
conditions;  or  more  fbequentiy  perhaps 
the  owner  had  been  compelled  to  acknow- 
ledge himself  the  man  or  vassal  of  a 
suaerain,  and  thus  to  confess  an  original 
grant  which  had  never  existed.  CHumges 
of  the  same  nature,  though  not  perhaps 
so  extensive  or  so  distinctiy  to  be  traced, 
took  place  in  Italy  and  Germany.  Yet 
it  would  be  inaccurate  to  assert  that  the 
prevalence  of  the  feudal  system  has  been 
unlimited;  in  a  great  part  of  France 
allodial  tenures  always  subsisted,  and 
many  estates  in  the  empire  were  of  tbs 
same  description." 
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After  ae  oaDC|Dnt  <xf  Sa^d  by  the 

Jimwaaaa,    die   ibniaiai    directum,   or 

fR^^oty  of  a&  te  Isod  in  the  kingdom, 

fiyuuB  to  hvveheai  eoneidered  as  vested 

iaftecnnni.    "All  the  lands  and  tene- 

acBls  in  Kngtnd  in  tbe  hands  of  sab- 

Jecis,*  sajs  Coke,  "are  holden  mediately 

or  hmnwKrtdy cf  Ae  king;  for  in  the 

Isw  of  Engbad  «e  have  not  properly  al- 

ThisanTersality  of  its  appli- 

refae  nay  be  regarded  as  the 

fint  lespeetii  vhich  the  system  of  feud- 

csto2£sM  in  EngUoid    differed 

■    1  in  France  andother 

There  were  also 

i&fiereuoes.     The   Con- 

,  introdaced  here  the 

on  the  continent  of 

,      X  &e  airreie  vaasalSy  as  well  as 

die  nmiatt  tenants  of  the  crown,  to 

I  of  fealtv  to  himsel£    In 

I  a  Tassal  only  swore  fealty 

toMiMMdiili  lord;  in  England,  if  he 

bditfiaene  lord,  he  took  two  oaths, 

OKttliilQrd  and  another  to  his  lord's 

•loi4  haay  be  observed,  however,  that 

i>  fci  limn  in  wluch  the  feadal  princi- 

|is  IB  mitt  greatest  vigonr  the  fealty 

«fs«Bn]  to  fats  immediate  lord  was 

■i^eauidered  as  the  higher  obliga- 

tins;  vhea  that  and  his  fi»lty  to  the 

OOTi  euK  into  collision,  the  fbnner 

w  ike  oath  to  which  he  adhered.  Some 

Mfais  indeed  held  that  his  allegiance  to 

^ODva  was  always  to  be  uiderstood 

SI  (uuitd  in  the  fedty  which  a  vassal 

i««e  to  his  lord;  and  the   Emperor 

frdenc  Barbaroasa  decreed  that  in  every 

■A  «f  fealty  taken  to  an  inferior  lord 

dboedioald  be  an  express  reservation  of 

ike  vMnTs  dnty  to  the  emperor.    Bat 

Aedoable  oath  exacted  by  tiie  Norman 

eaaqaeror  did  not  go  so  or  as  this.    It 

oalypve  Inm  at  toe  most  a  ccmcurrent 

ponor  wTih  the  mesne  lord  over  the  va9> 

■b  of  Ue  latter,  who  in  France  were 

aariy  ivmoved  altogether  from  the  con- 

ttil  of  Ifae  royal  authority.    A  more  im- 

fortnt  ^fierence  between  the  English 

sad  Picneh  feodalism  consisted  in  the 

gRMer  extension  given  by  the  former 

l»  lie  rights  of  lords  generally  over  their 

vmbIs  by  what  were  called  tne  inddents 

«f  waRUdp  and  marriage.    The  ward- 

ikip  or  gnaidianship  of  the  tenant  daring 


minority,  which  implied  both  the  castody 
of  his  person  and  the  appropriation  oi 
the  profits  of  the  estate,  appears  to  have 
been  enjoyed  by  the  lord  in  tome  parts 
of  Germany,  but  no  where  else  except  in 
England  and  Normandy.  ''This,"  ob- 
serves Mr.  Hallam,  "  was  one  of  the  most 
vexations  parts  of  oar  feudal  tenures, 
and  was  never  perhaps  more  sorely  felt 
than  in  their  last  stage  onder  the  Tudor 
and  Stuart  femilies."  The  right  of  mar- 
riage (maritagium)  originally  implied 
only  the  power  possessed  by  the  lord  of 
tendering  a  husband  to  his  female  ward 
while  under  age :  if  she  rejected  the 
match,  she  forfeited  the  value  of  the  mar- 
riage ;  that  is,  as  much  as  any  one  would 
sive  to  the  lord  for  permission  to  marry 
her.  But  the  ri^ht  was  afterwards  ex- 
tended so  as  to  mdude  male  as  well  as 
female  hdrs;  and  it  aUo  appears  that 
although  the  practice  might  not  be 
sanctioned  by  law,  some  of  the  Anglo- 
Norman  kings  were  accustomed  to  exact 
penalties  firom  their  female  vassals  of  all 
ages,  and  even  from  widows,  for  either 
marrying  without  their  consent  or  re- 
fusmg  sudi  marriages  as.  they  proposed. 
The  seignorial  prerogative  of  marriage, 
like  that  of  wardship,  was  peculiar  to 
Englimd  and  Normandy,  and  to  some 
parts  of  Qermany. 

It  has  been  very  usual  to  represent  mi- 
litary service  as  the  essential  peculiarity 
of  a  feudal  tenure.  But  the  constituent 
and  distinguishing  element  of  that  form 
of  tenure  was  its  being  a  tenancy  merely, 
and  not  an  ownership ;  the  enjoyment  of 
land  for  certEun  services  to  be  performed. 
In  the  state  of  sodety  however  in  which 
the  feudal  svstem  grew  up^  it  was  impos- 
sible that  military  service  should  not  be- 
come the  chief  duty  to  which  the  vassal 
was  bound.  It  was  in  such  a  state  of  so- 
cie^  ihe  most  important  service  which 
he  could  render  to  his  lord.  It  was  the 
spedes  of  service  which  the  pertons  to 
whom  fiefe  were  first  granted  seem  to 
have  been  previously  accustomed  to  ren- 
der, and  the  continuance  of  whidi  ae* 
cordingly  the  grant  of  the  fief  was  chiefly 
intended  to  secure.  Yet  military  service, 
or  knight-service  as  it  was  called  in  Eng« 
land,  mough  it  was  the  usual,  was  b^  no 
means  the  necessary  or  uniform  condition 
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on  which  fiefs  were  granted.  Any  other 
honourable  condition  might  be  imposed 
-which  distinctly  recoenized  the  dominium 
<2irec^»mofthelord.  [Knight-Service.] 

Another  common  characteristic  of  fiefs, 
which  in  like  manner  arose  incidentally 
out  of  the  circamstances  of  the  times 
in  which  they  originated,  was  that  they 
Qsually  consisted  of-  land.  Land  was  in 
those  times  nearly  the  only  species  of 
wealth  that  existed;  certainly  the  only 
form  of  wealth  that  had  any  considerable 
security  or  permanency.  Yet  there  are 
not  wanting  instances  of  other  things,  such 
as  pensions  and  offices,  being  granted  as 
fiefs.  It  was  a  great  question  neverthe- 
less among  the  feudists  whether  a  fief 
could  consist  of  money,  or  of  any  thing 
else  than  land;  and  perhaps  the  most 
eminent  authorities  have  maintained  that 
it  could  not  The  preference  thus  shown 
for  land  by  the  spirit  of  the  feudal  cus- 
toms has  perhaps  left  deeper  traces  both 
upon  the  law,  the  politiod  constitution, 
and  the  social  habits  and  feelings  of  our 
own  and  other  feudal  countries  than  any 
other  part  of  Hie  system.  We  have 
thence  derived  not  only  the  marked  dis- 
tinction (nearly  altogether  unknown  to  the 
-Roman  law)  by  which  our  law  still  dis- 
criminates certain  amounts  of  interest  in 
lands  and  tenements  under  the  name  of 
real  property  from  property  of  every 
other  kind,  but  also  the  ascendency  re- 
tained by  the  former  in  nearly  every 
respect  in  which  such  ascendency  can  lie 
upheld  either  by  institutions  or  by  opinion. 

The  grant  of  land  as  a  fief,  especially 
when  it  was  a  grant  from  the  suzenun, 
or  supreme  lord,  whether  called  king  or 
duke,  or  any  other  name,  was,  sometimes 
St  least,  accompfimied  with  an  express 
grant  of  jurisdiction.  Thus  every  great 
tenant  exercised  a  jurisdiction  ci-ril  and 
criminal  over  his  immediate  tenants :  he 
held  courts  and  administered  the  laws 
within  his  lordship  like  a  sovereign 
prince.  It  appears  tnat  the  same  jurisdic- 
tion was  often  granted  by  the  crown  to 
the  abbeys  with  their  landls.  The  fbrma- 
tion  of  Manors  in  this  country  appears 
to  have  been  consequent  upon  ue  es- 
tablishment of  feudalism.  Tne  existence 
of  manor-courts,  and  so  many  small  juris- 
dictions within  the  kingdom,  is  one  of  the 


most  permanent  features  of  that  polity 
which  the  Normans  stamped  upon  tliis 
countrv. 

In  the  infancy  of  the  feudal  system  it 
is  probable  that  the  vassal  was  considered 
bound  to  attend  his  lord  in  -war  fer  any 
length  of  time  during  which  his  services 
might  be  required.  Afterwards,  when 
the  situation  of  the  vassal  became^  more 
independent,  the  amount  of  this  lund  of 
service  was  fixed  either  by  law  or  by 
usage.  In  England  the  whole  country 
was  divided  into  about  60,000  knigbts' 
fees ;  and  the  tenant  of  each  of  these  ap- 
pears to  have  been  oblig^  to  keep  the 
field  at  his  own  expense  for  forty  days  on 
every  occasion  on  which  his  lord  chose 
to  call  upon  him.  For  smaUer  quantities 
of  land  proportionately  shorter  terms  of 
service  were  due :  at  least  such  is  the 
common  statement;  although  it  seems 
improbable  that  the  individuals  eom- 
posing  a  feudal  army  could  thus  have  the 
privilege  of  returning  home  some  at  one 
time,  some  at  another.  Women  -were 
obliged  to  send  their  substitutes;  and  so 
were  the  clergy,  certain  persons  holding 
pubUo  offices,  and  men  past  the  age  of 
sixty,  all  of  whom  were  exempted  fix>m 
personal  service.  The  rule  or  cnstom 
however,  both  as  to  the  duration  of  the 
service,  and  its  extent  in  other  respects, 
varied  greatiy  in  different  ages  and 
countries. 

The  other  duties  of  the  vassal  -were 
rather  expressive  of  the  relation  of  hon- 
ourable subordination  in  which  he  stood 
to  his  lord,  than  services  of  any  real  or 
calculable  value.  They  are  thus  summed 
up  by  Mr.  Hallam:— ♦'It  was  a  breach 
of  faith  to  di-vul^  the  lord's  counsel,  to 
conceal  from  him  the  machinations  of 
others,  to  injure  his  person  or  fortune,  or 
to  violate  the  sanctity  of  his  roof  and  the 
honour  of  his  family.  In  battie  he  was 
bound  to  lend  his  horse  to  his  lord  when 
dismounted ;  to  adhere  to  his  side  while 
fighting,  and  to  go  into  captivity  as  a 
hostage  for  him  when  taken.  His  at* 
tendance  was  due  to  the  lord's  courts, 
somethnes  to  witness  and  sometimes  to 
bear  a  part  in  the  administration  of 
justice." 

There   were  however   various  other 
substantial   advantages  derived  by  the 
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kad.    We  kr«e  alresdj  mentioDed  the 

n^bM  of  -wvddiip    azid    of  marriage, 

•9}aA  were  nearlj  peculiar  to  the  do- 

TBJaMnia  of  the  'Rn^^  crown,     Be^des 

these,  tbere  were  fSke  payment,  called  a 

re&ei^  made  fayevoj  new  entrant  upon 

tbe  poasesnoDof  the  &e£,  the  escheat  of 

tbe  land  to tibekird  when  the  tenantleft 

ISO  heir,  and  iCi  forfeiture  to  him  when 

the  tenant  vag  feond  guilty  either  of  a 

breach  of  las  «atk  of  feal^,  or  of  felony. 

There  wv  boidet  a  fine  payable  to  the 

lord  apoa  ds  afienation  by  the  tenant  of 

any  pvtcf&e  estate,  if  tiiat  was  at  all 

penmBed   FtaaQy,  there  were  the  vari- 

oos  Aids.aiihey  were  called,  payable  by 

dieteomi  [Arns.] 

The  inapil  ceremonies  nsed  in  con- 
leiTiB|  t  fief  were  homage,  fealty,  and 
iateaMBt.  The  two  first  of  these  can- 
not ie  men  d^incHy  or  more  shortly 
■  in  tbe  words  of  Littleton : 
'  BjB  the  Treatise  of  Tenures, 
^ia  Ae~BQBl   honoorable  service,  and 
lafhiilikaerviee  of  reverence,  that  a 
fink  feasat  may  do  to  his  lord :  for 
viafc  tenant  shall  make  homage  to 
lai  M,  he  shall  he  ungirt  and  his  head 
amioBi,and  hia  lord  shall  sit  and  the 
tBOBt  Ash  kneel  before  him  on  both  his 
kasE^  and  hold  his  hands  jointly  together 
totiM  tbe  hands  of  his  lord,  and  shall 
sr  &Bs:  I  beeome  TOur  man,  from  this 
diy  forward,  of  life  and  limb,  and  of 
eirtbly  worship,  and  unto  yon  shall  be 
oaesnd  ftithnil,  and  bear  yon  faith  for 
cheleaaBotB  that  1  daim  to  hold  of  yon, 
finog  the  fiuth  that  I  owe  to  onr  sove- 
nqp  lofd  the  kin^ ;  and  then  the  lord, 
s&  sttitt^  shall  kiSB  him."     Religious 
pcnoos  and  women  instead  of  *'  1  become 
joor  man,**  sud  "  I  do  homage  onto  yon." 
Hett  it  is  to  be  observed  there  was  no 
oaih  tsfcen;  the  dmng  of  fealty  consisted 
whdly  in  taking  an  oath,  without  any 
cbckaaee.    ««When  a  freeholder  (frank 
tisant),'*  si^  littleton,  "doth  fealty  to 
kx  km  he   shall  hold  his  right  hand 
apoB  a  book«  and  shall  say  thus:  Know 
ye  this,  my  lord,  that  I  shall  be  feithful 
and  tnie  unto  you,  and  fiuth  to  you  shall 
hear  for  the  Umds  which  I  claim  to  hold 
of  yon*  and  that  I  shall  lawfully  do  to 
yon  tlw  eostoms  and  services  which  1 
oo^  to  do  at  the  terms  assigned,  so  help 


me  God  and  his  saints ;  and  he  shall  kisi 
the  book.  But  he  shall  not  kneel  when 
he  maketh  the  fealty,  nor  shall  make  such 
(that  is,  any  such,  iiel),  humble  reverence 
as  is  aforesaid  in  homage."  [Fealty.] 
The  investiture  or  the  conveyance  or 
feudal  land  is  represented  by  the  modern 

FSOFFMENT. 

The  feudal  system  may  be  regarded 
as  having  nearly  reached  its  maturity  and 
fhll  development  when  the  Norman  con* 
quest  of  England  took  place.  It  appeals 
accordingly  to  have  been  establishea  here 
immediately  or  very  soon  after  that  event 
in  as  pure,  strict,  and  comprehensive  a 
form  as  it  ever  attained  in  any  other 
country.  The  whole  land  of  the  king^ 
dom,  as  we  have  alreadv  mentioned,  was 
without  any  exception  either  in  the  handB 
of  the  crown,  or  neld  in  fief  by  the  vas- 
sals of  the  crown,  or  of  them  by  sab* 
infeudation.  Those  lands  which  the  king 
kept  were  called  his  demesne  (the  Teme 
R^;is  of  the  Domesday  Survev),  and  thus 
the  crown  had  a  number  of  immediate 
tenants,  like  any  other  lord,  in  the  vari- 
ous lands  reserved  in  nearly  every  part 
of  the  kingdom.  No  where  else,  also, 
before  the  restrictions  established  by  the 
charters,  were  the  rights  of  the  lord  over 
the  vassal  stivtched  in  practice  nearer  to 
their  extreme  theoretical  limits.  On  the 
other  hand,  the  vassal  had  arrived  at 
what  we  may  call  his  ultimate  position 
in  the  natural  progress  of  the  system; 
the  hereditary  quality  of  feuds  was  fhllv 
established ;  his  ancient  absolute  depejid- 
ence  and  subjection  had  passed  away; 
under  whatever  disadvantages  his  inferi- 
ority of  station  might  place  him,  he  met 
his  lord  on  the  common  pound  of  their 
mutual  rights  and  obligations;  there 
might  be  considerable  contention  about 
what  these  rights  and  obligations  on 
either  side  were,  but  it  was  a&iitted  that 
on  both  sides  they  had  the  same  character 
of  real,  legally  binding  obligations,  and 
legally  maintainable  rights. 

This  settiement  of  the  system  how- 
ever was  anything  rather  than  an  as- 
surance of  its  stability  and  permanency. 
It  was  now  held  together  by  a  principle 
altogether  of  a  different  kind  fh>m  that 
which  had  originally  created  and  ce- 
mented it    That  which  had  been  in  the 
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beginniiig  the  very  life  of  the  reUtion 
between  the  lord  and  the  rassal  had  now 
in  great  part  perished.  The  feeling  of 
gratitude  could  no  more  survive  than  the 
feeling  of  dependence  on  the  part  of  the 
latter  after  feuds  became  hereditary.  A 
species  of  superstition,  indeed,  and  a  sense 
of  honour,  whldi  in  some  degree  supplied 
the  place  of  what  was  lost,  were  preserved 
by  oaths  and  ceremonies,  and  the  influ- 
ence of  habit  and  old  opinion ;  but  these 
were  at  the  best  only  extraneous  props ; 
the  self-«ustBining  strength  of  the  edifice 
was  gone.  Thus  it  was  the  tendency  of 
feudSUsm  to  decay  and  fell  to  pieces  un- 
der ^e  necessary  development  of  its  own 
principle. 

Other  causes  called  into  action  by  the 
progress  of  events  conspired  to  bring 
about  the  same  result  The  very  military 
spirit  which  was  fostered  by  &e  feudid 
institutions,  and  the  wars,  defensive  and 
aggressive,  which  they  were  intended  to 
supply  the  means  of  carrying  on,  led  in 
course  of  time  to  the  release  of  the  vassal 
from  the  chief  and  most  distinguishing  of 
his  original  obligations,  and  thereby,  it 
may  be  said,  to  the  rupture  of  the  strong- 
est bond  that  had  attached  him  to  his 
lord.  The  feudal  military  army  was  at 
length  found  so  inconvenient  a  force  that 
soon  after  the  accession  of  Henry  IL  the 
personal  service  of  vassals  was  dispensed 
with,  and  a  pecuniary  payment,  under  the 
name  of  Escuage,  accepted  in  its  stead. 
From  this  time  the  vassal  was  no  longer 
really  the  defiender  of  his  lord ;  he  was  no 
longer  wbit  he  professed  to  be  in  his 
homage  and  his  oath  of  fealty;  and  one 
effect  of  the  change  must  have  been  still 
ferther  to  wear  down  what  remained  of 
the  old  impressiveness  of  these  solenmi- 
ties,  and  to  reduce  them  nearer  to  mere 
dead  forms.  The  acquisition  by  the 
crown  of  an  army  of  subservient  merce- 
naries, in  exchange  for  its  former  ineffi- 
cient and  withal  torbnlent  and  uumanafle- 
able  army  of  vassals,  was  in  fkct  the  <us- 
oovery  of  a  substitute  for  the  main  pur- 
pose of  the  feudal  polity.  Whatever 
nourished  a  new  power  in  the  common- 
wealth, also  took  sustenance  and  strength 
from  this  andent  power.  Such  most  in 
«*special  degree  have  been  the  effect  of 
the  growth  of  towns,  and  of  ^e  new 


riies  of  wealth,  and,  it  may  be  &dde 
new  manners  and  modes  of  thinkii^ 
created  by  trade  and  commerce. 

The  progress  of  sub-infeu.da.tioxi   hi 
sometimes  been   represented  as    havid 
upon  the  whole  tended  to  weaken   an 
looeen  the  fabric  of  feudalism.      It  ^di 
molished,"  observes  Blackstone   (ii.  4] 
"  the  ancient  simplicity  of  feuda ;  aud  ai 
innMui  being  once  made  upon  their  cozi 
stitution,  it  subjected  them  in  a  course  <^ 
time  to  great  varieties  and  insavationsi 
Fends  began  to  be  bought  and  sold,  an^ 
deviations  were  made  fh>m  the  old  fdndal 
mental  rules  of  tenure  and  saooessionj 
which  were  held  no  longer  sacred  wbei\ 
the  fends  themselves  no  longer  continned 
to  be  purely  military."    But  the  practices 
of  sub-infeudation  would  rather  seem  ta 
have  been  calculated  to  carry  out  the 
feudal  principle,  and  to  place  the  whole 
system  on  a  broader  and  firmer  basis.    U 
would  be  more  correct  to  ascribe  tlie  ef- 
fects here  spoken  of  to  the  prohibition 
against  sub-mfeudation.     The  effect  of 
tms  practice^  it  is  true,  was  to  deprive  the 
lord  of  his  forfeitures  and  escheats  and 
the  other  advantages  of  his  seignioTy, 
and  various  attempts  therefore  were  at 
length  made  to  check  or  altogether  pre- 
vent it,  in  which  the  crown  and    the 
tenants  in  chief^  whose  interests    were 
most  afiected,  may  be  supposed  to  have 
joined.    One  of  the  clauses  of  the  great 
charter  of  Heniy  III.  (the  thirty-second) 
appears  to  be  intended  to  restrict  sub- 
infeudation (although  the  meaning  is  not 
quite  clear),  and  it  is  expressly  forbidden  i 
iy  the  statute  of  Quia  Emptores  (the  18 
Ed.  I.  c  1).    Sub-infeudation  was  origin- 
ally the  only  way  in  which  the  holder  of 
a  nef  could  alienate  any  part  of  his  estate 
without  the  consent  of  his  lord;  and  it 
therefore  now  became  necessary  to  pro- 
vide some  other  mode  of  effecting  that 
object,  for  it  seems  to  have  been  felt  that 
after  alienation  had  been  allowed  so  long 
to  go  on  under  the  guise  of  sub-infeuda- 
tion, to  restrain  it  altogether  would  be  no 
longer  possible.    The  consequence  was, 
that,  as  a  compensation  for  tiie  prohibi- 
tion of  sub-infeudation,  the  old  prohibi- 
tion against  alienation  was  removed;  lands 
were  allowed  to  be  alienated,  but  the 
purchaser  or  grantee  did  not  hold  tbem 
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of  At  vendor  or  gimntor,  bat  h/^d  them 
oacdy  a»  the  granlor  did ;  and  such  is 
ftOl  die  Upd  tfieet  in  Rngland  vhen  a 
Ban  parts  ^vilk  Ui  entire  interest  in  hig 
fandft.  This  cfaaage  was  effected  by  the 
mate  of  Qma  Enplofies  urith  regard  to 
ail  peraoos  ezeqic  ^  immediate  tenants 
of  tbe  OOTB.  vho  were  permitted  to 
^i;*^*«ii*  OB  niaga fioe  to  the  king  by 
tlw  statale  1  Sdv.  III.  c.  12.  Thus  at 
'die  aaoK  6mi6at  a  practice  strictly 
ttotesjpirit  of  feudalism,  and 
hmarMfeto  its  consenratioQ 
^  was  stopped,  another  prac* 
tioe,  ate^eAff  adTerse  to  its  fundamental 
*  il^aai  iairodaoed  aod  established, 
f  aOnrmg  vcimmtarjf  alienation  by 
s  ing  thdr  lifetiine. 
It  wv  a  niiTunmrr  cff  feudal  pnn- 
om'a  lands  coold  not  be 

daiarts  of  Ids  creditore. 

Bpoa  what  may  be  called 

fafienatioo  has  beeninagreat 

_3mtA  by  the  soooessiYe  enact- 

I  aitt  have  had  for  their  object 

Is  wakt  a  nan's  lands  liable  for  his 

J  after  a  lapae  of  near  six 

innoe  the  statnte  of  Acton 

*  holds  of  a  debtor  are  not  yet 

caapiady  snlgected  to  the  jost  demands 

ofivocditon^      This  statute  of  Acton 

Ihza^  ]Msed  II  Ed.  I.  (1263).  made 

the  dmaUe  bargages,  or  bur; h  tene- 

■CBik  of  a  debtor  saleable  in  discbarge 

effaisdEbak  By  the  Statute  of  Merchant, 

{■Hd  13  Ed.  I.  (1285>  oaUed  Statute  a, 

a  tinar^B  lands  naigbt  be  deliyered  to 

hs  modiaBt  creditor  till  his  debt  was 

vhdSy  paid  oat  of  the  profits.    By  the 

IM  ckMer  of  the  Statute  of  Westmm- 

stertheSecaad, passed  the  same  year, a 

BHiely  of  a  debtors  land  (not  ocmyhold) 

was  adgecied  to  ezecotion  for  ad>ti  or 

daoHges  reeorered  by  judgment.     Bat 

the  fandsaie  not  sold:  the  moiety  of  them 

k  dcfivcred  by  the  dieriff  to  him  who  has 

neorend  by  judgment,  to  oceapy  them 

tin  Us  debt  or  damages  are  satisfied. 

Easily,  by  the  several  modem  statutes 

of  fanloiqilcy,  die  whole  of  a  bankrupt 

deteir's  '•~4  have   become  absolutely 

ofaable  for  the  payment  of  his  debts. 

Faniier,  by  a  recent  act  (3  &  4  Wm. 

rv.  c  104),aU  a  deceased  person's  estate 

a  land,  of  whaterer  kind,  not  charged  | 


ysani 
dtelaa 


by  his  will  with  the  payment  of  his  debts, 
whether  he  was  a  trader  within  the  bank- 
rupt laws  or  not,  constitutes  assets,  to  be 
administered  in  equity*  for  the  payment 
of  his  debts,  both  those  cm  specially  and 
those  on  simile  contract 

An  attempt  had  early  been  made  to 
restore  in  part  the  old  restraints  upon 
voluntary  idienation  by  the  statute  13 
Ed.  I.  c.  1,  entitled  <De  Donis  Condi- 
tionalibus,'  which  had  for  its  object  to 
enable  any  owner  of  an  estate,  by  his 
own  disposition,  to  secure  its  descent  in 
perpetuity  in  a  particular  line.  So  fiir 
as  the  statute  went,  it  was  an  effort  to 
strengthen  the  declining  power  of  fen* 
dalism.  The  effiact  was  to  create  what 
were  called  estates  tail,  and  to  free  the 
tenant  in  tall  from  many  liabilities  of  his 
ancestor  to  which  he  would  be  subject  if 
he  were  seised  of  the  same  lands  in  foe* 
simple.  [Estate.]  The  power  which 
was  thus  conferred  uixm  landhold^v  of 
preventing  the  alienation  of  their  landt 
remained  in  full  force  for  nearly  two 
centuries,  till  at  last,  in  the  leign  of 
Edward  IV.,  by  the  decision  of  the  conrts 
(iuD.  1472)  the  practice  of  barring  es- 
tates tail  by  a  conunon  recovery  was  com« 
pletely  established. 

The  practice  of  conveying  estates  by 
fine,  which  was  of  great  antiquity  in 
Ekigland,  and  the  origin  of  which  is  by 
some  referred  to  the  time  of  Stephen  or 
Henry  II.,  was  regidated  by  various 
statutes  (among  others,  particularly  by 
the  4  Henrv  Vil.),  and  contributed  ma- 
terially to  fedlitate  the  transfer  of  lands 
in  ffcoieral,  but  more  particularly  (as 
regulated  by  the  statute  just  mentioned^ 
to  bar  estates  tail.  By  a  statste  passed 
in  the  32  Henry  VIII.  c.  28,  tenants 
in  tail  were  enabled  to  make  leases 
for  three  lives  or  twenty -one  years* 
which  should  bind  their  issue,  llie  26 
Hen.  VIII.  c  13,  also  had  declared  all 
estates  of  inheritance,  in  use  or  possesnon, 
to  be  forfeited  to  the  king  upon  any  con- 
viction of  high  treason,  and  thus  destroyed 
one  of  the  strongest  inducements  to  the 
tying  up  of  estates  in  tail,  which  hitherto 
had  onlv  been  forfeitable  for  treascm 
during  the  life  of  the  tenant  in  tail. 

Another  mode  by  which  the  feudal 
restraints  upon  voluntary  alienation  came 
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at  length  to  be  eztennyelj  evaded  was 
the  pracdoe  introduoed,  probably  about 
the  end  of  the  reign  of  Edward  III.,  of 
granting  lands  to  persons  to  uses,  as  it 
was  termed ;  that  is,  the  new  owner  of 
the  land  received  it  not  for  his  own  nse, 
but  on  the  understanding  and  confidence 
that  he  would  hold  the  land  for  such  per- 
sons and  for  such  purposes  as  the  grantor 
then  named  or  might  at  any  time  after- 
wards name.  Thus  an  estate  in  land  be- 
came divided  into  two  parts,  one  of  which 
was  the  legal  ownership,  and  the  other 
the  right  to  the  profits  or  the  use ;  and 
this  use  could  be  transferred  by  a  man's 
last  wUl  at  a  time  when  the  land  itself^ 
being  still  bound  in  the  fetters  of  feudal 
restraint,  could  not  be  transferred  by 
will,  except  where  it  was  devisable,  as  in 
Kent  and  some  other  parts  of  England, 
by  special  custom.  The  person  who  thus 
obtamed  the  use  or  profits  of  the  estate — 
the  Cestui  que  use^  as  he  is  called  in 
law— was  finally  converted  into  the 
actual  owner  of  the  land  to  the  same 
amount  of  interest  as  he  had  in  the  use 
(a«d.  1535)  by  the  statute  of  Uses  (the  27 
Hen.  VIIL  c  10),  and  thus  the  power  of 
devisme  land  which  had  been  enjoyed  by 
the  mode  of  uses  was  taken  away.  But 
this  important  element  in  the  feudal 
system,  the  restraint  on  the  disposition 
of  lands  by  will,  could  no  longer  be 
maintained  consistently  with  the  habits 
and  opinions  then  established,  and  ac- 
cordingly, by  Stat  32  Hen.  VIIL  (which 
was  afwrwards  explained  by  the  stat  34 
Hen.  VIIL),  all  persons  were  allowed  to 
dispose  of  thdr  freehold  lands  held  in 
fee^mple  by^  a  will  in  writing,  subject  to 
certain  restrictions  as  to  lands  held  by 
knigh^service  either  of  the  king  or  any 
other,  which  restrictions  were  removed 
bv  the  stat.  12  Chas.  II.  e.  24,  which 
abolished  military  tenures. 

Notwithstanding  these  successive  as- 
saults upon  certam  parts  of  the  andent 
feudalism,  the  main  body  of  the  edifice 
still  remained  almost  entire.  It  is  said 
that  the  subject  of  the  abolition  of  mili- 
tary tenures  was  brought  before  the 
parliament  in  the  18th  of  James  L,  on 
the  king's  recommendation,  bat  at  that 
'tame  nothinff  was  done  in  the  matter. 
When  the  civil  war  broke  out  in  1641, 


the  profits  of  marriage,  wardship,   and 
of  most  of  the  other  old  feudal  preroga- 
tives of  the  crown,  were  for  some  time 
still  collected  by  the  pariiament,  as  they 
had  formerly  been  by  the  king.     The 
fabric  of  the  feudal  system  in  Eogland 
however  was  eventually  shattered  by  tbe 
storm  of  the  Great  Rebellion.  The  Coart 
of  Wards  was  in  effect  discontinued  from 
1645.    The  restoration  of  the  king  ooald 
not  restore  what  had  thite  been  in  prao 
tice  swept  away.  By  the  above-mentioned 
statute,  12  Car.  II.  c  24,  it  was  accord- 
ingly enacted  that  from  the  year  1645 
the  Court  of  Wards  and  liveries,  and  all 
wardships,  liveries,  primer-seisins,  values, 
and  forfeitures  of  marriage,  &c.,  by  rea- 
son of  any  tenure  of  the  king's  majesty,  or 
of  any  other  by  knights'  tenures,  should 
be  taxen  away  and  discharged,  together 
with  all  fines  for  alienations,  tenure  by 
homage,  eseuage,  aids  pur  filz  marrier 
and  pur  feir  fits  chevalier,  &c ;  and  all 
tenures  of  any  honours,  manors,  lands, 
tenements  or  hereditaments,  or  any  estate 
of  inheritance  at  the  common  law,  held 
either  of  the  kin^;  or  of  any  other  person 
or  persons,  bodies  politic  or  corporate, 
were  turned  into  fteQ  and  common  soc- 
cage,  to  all  intents  and  purposes.    [Soc- 
CAGE.]   By  the  same  statute  every  &ther 
was  empowered  by  deed  or  will,  ex- 
ecuted in  the  presence  of  two  witnesses, 
to  appoint  persons  to  have  the  guardian- 
ship of  his  mfimt  and  unmarried  children, 
and  to  have  the  custody  and  management 
of  their  property.     It  was  not  till  after 
the  lapse  of^  nearly  another  century  that 
the  tenures  and   other   institutions    of 
feudalism  were  put  an  end  to  in  Scotiand 
by  the  statutes,  passed  after  the  Rebel- 
lion, of  the  20  Geo.  11.  e.  43,  entitied 
*An  Act  for  abolishing  Heritable  Juris- 
dictions;'   and  the  20  Geo.  II.  c.  50, 
entitied  'An  Act  for  taking  away  the 
Tenure  of  Ward-holding  in  Scotland,  for 
giving  to  heirs  and  successors  a  summary 
process  against  superiors,  and  for  ascer- 
taining the  services  of  all  tenants,  &c.' 
Nor  have  estates  tail  in  Scotland  yet  been 
relieved  from  the  strictest  fetters  of  a 
destination  in  perpetuity,  either  by  the 
invention  of  common  recoveries,  or  by 
levying  a  fine,   or   by  any  legidative 
enactment 
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We  ka^   enmnermted    the    principal 
itoXBln  wbaek  vxy  be  ooooadered  as  hay- 
iag  braken  in  vpon  ike  integrity  of  the 
feadal  Bjimenij  eoBadered  in  reference  to 
tbe  power  wlddi  the  Umami  of  land  can 
now  eserdae  over  it»  and  the  ri^ht  which 
oAcfls  can  eolbne  against  bim  in  respect 
of  Ids  prooertj  in  iL    Bat  &e  system  of 
teisarcsadlleish.  Tlie  slatate  of  Charles 
II.  odIj-  ahuBAfcd  militBry  tenures  and 
socli  psrai  of  ^  feodal  ^stem  as  had 
beeooK  fBtenOw  intolerable;    bat   all 
landa  in  it  kngiom  are  still  held  either 
by  soeBisg  asfare,  into  which  military 
ivcre  i^ao^ed,  or  else  by  the  re- 
ps of  frttokalmoigne,  grand 
d  copyhold,  which  were  not 
ll^&estitate. 
SoK  i  Ae  ODnseqaences  of  tennres, 
aa  ifa^  BpreseBt  sabust,  cannot  be  more 
taofifamfS&ed  than  by  the  mles  as 
t»  die  tamruBK    and  Escheat  of 
IbbAw  kA  of  wbM^  however  have  nn- 
deniBe  aodificstioiis  since  the  statate 
orOMiIL 

To  mam  a  comprehensiTe  and  exact 

Tsv  of  ike  present  tennres  of  landed 

fnfOffr  k  England  and  their  Incidents 

■Bd  mriaqimta,  it  would  be  necessary 

ibr  Ae  leader  to  enter  upon  a  course  of 

faiy  man  laborious  and  extensive  than 

B  OMHtent  with  pursuits  not  strictly 

iBpL   Sdll  a  general  notion  may  be  ac- 

fraed  of  Ibeir  leading  characteristics  by 

afcniag  to  several  of  ^e  articles  already 

Wed,  and  to  snch  beards  as  Attainder, 

Diamt  COPTHOLD,    COUBTB,   DISTRESS, 

EfriTx,  LdEASE,  Makob,  Tenthes,  and 
mtk  odier  articles  as  may  be  referred  to 
a  thoie  last  mentioDed. 

The  iKrtiaiis  of  lo^ty,  of  honour,  of 
BoUity,  and  of  the  miportance,  socially 
■■d  politieally,  of  landed  over  other  pro- 
poty,  are  the  most  striking  of  the  feel- 
Bfi  wfaoeh  nunr  be  consioered  to  have 
tikea  dieir  birth  fSrom  the  feudal  system. 
TbcK  BotioDS  are  opposed  to  the  tendency 
ef  Ae  commercial  and  manu&cturing 
ipirity  which  has  been  the  great  moving 
power  of  the  world  since  the  decline  of 
itnct  frndalism;  bat  that  power  has  not 
yet  been  able  to  destroy,  or  perhaps  even 
very  nuderially  to  weaken,  the  opinions 
ab<^  nkntioned  in  the  minds  of  the 


We  are  not  however  to  pass  judgment 
upon  feudalism,  as  the  ori^nating  and 
shaping^  principle  of  a  particular  form 
into  which  human  society  has  run,  simply 
according  to  our  estimate  of  the  value  of 
these  its  relics  at  the  present  day.  The 
trqe  question  is,  if  this  particular  organ- 
ization had  not  been  given  to  European 
society  after  the  dissolution  of  the  ancient 
civilization,  what  other  order  of  things 
would  in  all  likelihood  have  arises,  a  bet* 
ter  or  a  worse  than  that  which  did  result? 

As  for  the  state  of  socie^  during  the 
actual  prevalence  of  the  feudal  system,  it 
was  without  doubt  in  many  respects  ex-* 
ceedingly  defective  and  barbaroas.  But 
the  system,  with  all  its  imperfections, 
still  combined  the  <  two  essential  qualities 
of  being  both  a  system  of  stability  and  a 
system  of  progression.  It  did  not  fall  to 
pieces,  neither  did  it  stand  still.  Not* 
withstanding  all  its  mdeness,  it  was,  what 
every  right  system  of  polity  is,  at  once 
conservative  and  productive.  And  per>> 
haps  it  is  to  be  most  fiiirly  appreciated 
by  being  considered,  not  in  what  it  actu- 
ally was,  but  in  what  it  preserved  from 
destruction,  and  in  what  it  has  produced. 

The  earliest  published  compilaticm  of 
feudal  law  was  a  collection  of  rules  and 
opinions  supposed  to  have  been  made  by 
two  lawyers  of  Lombardy,  Obertos  of 
Otto  and  Gerardus  Niger,  by  order  of  the 
Emperor  Frederic  Barbarossa.  It  ap- 
peared at  Milan  about  the  year  1 1 70,  and 
immediately  became  the  great  text-book 
of  this  branch  of  the  law  in  all  the  schools 
and  universities,  and  even  a  sort  of 
anthori^  in  the  courts.  It  is  divided  in 
some  editions  into  three,  in  others  into 
five  books,  and  is  commonly  entitled  the 
'Libri  Feudorum;'  the  old  writers  how- 
ever are  wont  to  quote  it  simply  as  the 
Textus,  or  Text  But  the  ^eat  sources 
of  the  feudal  law  are  the  ancient  codes  of 
the  several  Germanic  nations ;  the  capitu- 
laries or  colle^^ns  of  edicts  of  Charle- 
magne and  his  successors ;  and  the  vari- 
ous Coutomiers,  or  collections  of  the  old 
customs  of  the  different  provinces  of 
France.  The  laws  of  the  Visigoths,  of 
the  Burgnndians,  the  Salic  law,  the  laws 
of  the  Alemanni,  of  the  Baiuvarii,  of  the 
Ripuarii,  of  the  Saxons,  of  the  Anglii,  of 
the  Werinl,  of  the  Frisians,  of  the  Lomi* 
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liardB,  &c^  haye  been  published  hj 
Lindenbrogios  in  his  Codex  Legum  Axti- 
quorum,  fbl.  Francof.,  1613.  The  best 
editions  of  the  capitularies  are  that  by 
Baluze,  in  2  yols.  foL,  Paris,  1677,  and 
that  by  Chiniac,  of  which,  however,  we 
believe  only  the  two  first  volumes  have 
appeared,  Paris,  foU  1780.  Richebonrg^s 
JNouveau  Coutumier  G^n&cd,  4  vols,  fol., 
pans,  1724,  is  a  complete  collection  of 
the  Coutumiers,  all  of  which  however 
have  also  been  published  separately.  All 
these  old  laws  and  codes,  as  well  as  the 
Milan  text>book,  have  been  made  the 
subject  of  voluminous  commentaries. 

FIDEI  COMMISSUM.    [Trdst.] 

FIEF.    [Feixdal  Systbm.J 

FIELD-MARSHAL,  a  nulitanr  dig- 
luty  conferred  on  such  commanders  of 
mnies  as  are  distinguished  by  their  high 
personal  rank  or  superior  talents. 

It  has  been  supposed  that  the  term 
marshal  is  derived  from  Mortis  Senet- 
ekallm ;  but  it  is  more  probable  that  it 
came  from  the  Saxon  words  nuir,  or 
wutjcach,  a  horse,  and  scalck,  a  servant; 
and  it  appears  to  have  designated  the 
person  who  had  the  care  of  a  certain 
number  of  horses  in  the  royal  stables. 
In  the  Teutonic  laws  such  a  person  is 
called  marisccUcttSf  and  the  fine  for  his 
murder  is  particularly  specified. 

The  earl-marshal  of  England  had 
originally  the  chief  command  of  the 
army;  and  history  records  the  names 
of  two  noblemen,  De  Montmorency  and 
Fitzosbome,  on  whom  the  title  was  con- 
ferred by  William  the  Conqueror. 

The  office  was  by  Henry  VIII.  made 
hereditary  in  the  fiumly  of  the  Duke  of 
Norfolk ;  but  it  is  probable  thai  it  had 
before  that  time  ceased  to  be  connected 
with  the  military  service ;  for  from  the 
'  Anecdotes  of  the  Howard  Family,'  we 
learn  that  while  another  person  held  the 
poet  of  earl-marshal,  Sir  Robert  Wil- 
looghby,  Lord  Brooke,  was  appointed  by 
Henry  Vll.  to  be  marshal  of  the  army. 

The  title  of  Man^chal  de  France  ap- 
pears to  have  become  a  military  diffxiity 
in  that  country  in  the  time  of  Pnilip 
Augustus ;  and,  according  to  P£re  Daniet 
the  first  person  who  held  it  was  Henir 
Clement,  the  commander  of  the  French 
army  at  the  conquest  of  Anjoa  in  1204. 


Originally  there  was  only  one  Mar^cbal 
de  France,  bat,  in  1270,  when  the  king. 
Saint  Louis,  went  on  his  expedition  to 
Africa,  a  second  was  appointed.  Francis 
I.  added  a  third,  and  the  number  was  in- 
creased by  Napoleon  to  twelve. 

The  mar^ohanx  de  camp,  in  the  old 
French  service,  were  charged  with  the 
duty  of  arran^ng  the  encampment  and 
providing  subsistence  for  the  trotm ;  and 
in  action  they  had  the  oommand  of  the 
wings  or  of  the  reserve  of  an  army  under 
the  general-in-chie£  From  the  title  borne 
by  &s  class  of  general  officers  is  derived 
that  of  feld-marschall  in  the  German 
armies ;  and  we  have  adopted  the  title 
from  the  German. 

The  number  of  British  field-marshals 
is  at  present  six:  the  Duke  of  Wellington, 
the  King  of  Hanover,  the  Duke  of  Cara- 
bridge,  the  King  of  the  Belgians,  Prince 
Albert,  and  the  King  of  Holland.  Fields 
marshals  have  no  pay  as  such,  bat  they 
retain  their  pay  as  roll  generals,  and  the 
command  of  two  reg^ents  may  be  given 
to  them  instead  of  one. 

FILIATION.     fBASTARDY.] 

FIREBOTE.  [Common,  Riobts  of, 
p.  578.1 

FIRM.     [PARTNERgHIP,] 

FIRST-FRUITS  (Primiti»),  the  pro- 
fits of  every  spiritual  living  for  one  year, 
according  to  the  valuation  thereof  in  the 
king's  IxMks.  They  were  claimed  by  the 
pope  throughout  Christendom;  in  Eng- 
land his  claim  was  first  asserted  in  the 
reign  of  King  John,  and  tiien  only  so  &r 
as  related  to  clerks  whom  he  impointed 
to  benefices.  Afterwards  Pope  Clement 
V.  and  John  XXII.,  about  the  beginning 
of  the  fourteenth  century,  demanded  and 
took  them  firom  all  clerks,  by  whomso* 
ever  presented.  By  the  statutes  25  Henry 
VIII.  c  20,  and  26  Henry  VIII.  c  3, 
first-Aruits  and  tenths  [Tenths]  were 
taken  from  the  pope  and  given  to  the 
king.  In  the  thirQr-fiecond  year  of  the 
same  king^s  reign  a  court  was  erected  for 
the  mana^ment  of  them,  but  it  was  soon 
after  abobiAied.  Ultimately  Queen  Amie 
gave  up  this  branch  of  the  royal  revenue 
to  be  applied  towards  the  auffmentation 
of  small  livings.    [Benefice.  J 

First-friiitB  arismg  in  Ireland  were  by 
the  2  Qeo.  I.   c  15,  directed  to  be  ap- 
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pikd  for  the  vtame  porpwe;  bot  by  the 
3  &  4  WlUum  IV.  c  37,  ^  payment 
€i  fint-froits  m  IidaDd  is  abolished. 
(1  Blftckstane,  Cam.;    S  Born,  £ccle8. 

FISCUSu  rAiumiuM.] 
FISHERI^  are  localifies  frequented 
at  certain  aeaaoaa  by  sreat  numbers  of 
fish,  -wbien  tiiey  are  taSen  upon  a  laxge 
scale.  The  right  of  frequenting  these 
fislung-^naads  has  frvqnently  be^  mat- 
ter of  diqartg  between  gorernmentB,  and 
lit  sabject  of  treaties,  while 
t  them  or  invasion  of  pre- 
re  rights  to  their  enjoy- 
mcnt  has  been  die  cane  of  warlike  pre- 


Of  AeftiliBh  fiaheries,  some  are  car- 
ried oo  IB  mers  or  their  sestnaries,  and 
cthen  ia  die  bm  or  along  the  coasts. 
ODr|EBdpal  cod-fiahery  is  on  the  banks 
of  ^ievfrnndland ;  and  for  whales  our 
sii^  figqaiLBt  the  ahores  of  Greenland, 
Dirvi  SdaitB,  and  the  Soath  Seas.  Of 
^•e,  vhale  fisheries  have  als»  been  car- 
ried A  aesr  the  shores  of  New  Holland, 
New  Zeakna,  and  the  Cape  of  Good 
Hope. 

Umbm  the  azteenth,  seventeenth,  and 
a  part  ef  the  eighteenth  centories  very 
ciMBmted  notions  prevailed  as  to  the 
wedtt  which  this  country  miaht  derive 
Aam  prosecotiBg  the  hemng  niBheries  <m 
a  lsf|ge  scale.  Even  the  value  of  the 
Dutch  herring  fishery,  which  was  no 
doafat  veiy  great,  hai  generally  been 
magnified.  (See  Laing's  *  Notes  of  a 
Trarelkr.')  Befi>re  this  country  had 
bq^an  t»  snpply  the  markets  of  the  world 
w£k  our  nwnnfactnres,  the  fisheries  were 
an  object  of  greater  importance,  compa^ 
rativelT,  than  they  now  are ;  and  from 
the  reisn  of  Elizabeth,  and  doring  the 
two  foiktwing  centnries»  associations  were 
fenned,  and  generally  under  the  auspices 
of  persQDS  of  rank  and  anthority,  for  the 
proseeotion  of  fisheries  on  the  coasts,  it 
will  be  sufficient  if  we  notice  one  or  two 
of  dieae  asK)ciatk»s. 

Charles  II.,  on  his  restoration,  ap- 
pointed, in  1667,  a  ''Council  of  Royal 
Fishery,''  to  which  the  Duke  of  York,  the 
EtoA  of  Clarendon,  and  other  persons 
were  named,  with  powers  to  make  laws 
fiarthe  naDagoiKotiif  the  trade^aiidto 


punish  any  pereona  who  should  ofiend 
agunst  them.  For  fiirther  encourage- 
ment, a  lottery  was  granted  for  three 
years ;  a  collection  was  made  in  churches ; 
and  an  exemption  granted  for  seven  years 
from  customs  duty  on  fish  exported^to 
the  Baltic  Denmark,  Norway,  France, 
and  some  other  countries.  Besides  this, 
all  victuallers  and  coffeehouse-keepers 
were  compelled  each  to  take  a  certain 
number  of  barrels  of  herrings  yearly  at 
dO<.  per  barrel,  **  until  a  foreign  market 
should  be  established  to  the  satisfaction 
of  the  council."  Besides  these  encourage- 
ments, a  duty  of  2s.  6d.  per  barrel  was 
imnosed  upon  foreign  hemngs  imported ; 
ana  a  promise  was  made  of  **all  such 
other  advantages  as  experience  should 
discover  to  be  necessary.  Great  as  were 
these  encouragements,  no  progress  was 
made  in  the  fishery  for  sixteen  years,  at 
which  time  a  charter  was  granted  to  a 
new  fishing  company.  This  company, 
which  was  renewed  in  1690,  also  nuled, 
and  was  dissolved  by  act  of  parliament 
early  in  the  reien  of  William  III.    Fur- 


ther efforts,  made  in  1720  and  1750,  were 
alike  unsuccessful.  Various  reasons  have 
been  asranied  for  these  repeated  failures. 
Andrew  x  arington,  in  the  second  part  of 
'Enffland's  Improvement  by  Sea  and 
Land,'  sums  up  all  other  reasons  in  this 
one  fytct — **  We  fish  intolerably  dear,4Lnd 
the  Dutch  exceedingly  cheap." 

In  1749  a  committee  of  the  House  of 
Commons  was  appointed  to  inquire  con* 
ceming  the  ^herring  and  white  fisheries, 
and  as  the  result  of  its  labours  a  cor- 
poration was  formed,  with  a  capital  of 
500,000/.,  under  the  name  of  *<  The  So- 
ciety of  the  Free  British  Fishery.*'  A 
bounty  of  36s.  per  ton  on  all  decked  ves- 
sels of  from  20  to  80  tons  employed  in 
fishing  was  granted  for  fourteen  years. 
This  bounty  was  increased  in  1657  to 
56«.  per  ton,  but  without  producing  an 
adequate  return  to  the  adventurers,  and 
in  1759,  by  the  d3rd  Geo.  IL,  a  bounty 
of  BOs,  per  ton  was  granted,  beaidea 
2s.  Sd,  per  barrel  upon  all  fish  exported, 
and  intereat  at  the  rate  of  3  per  cent  was 
secured  to  the  subecribers,  payable  out  of 
the  Customs  revenue.  The  whole  waat- 
her  of  vessels  entered  on  the  Custom 
UoDie  books  for  the  fisheries  in 
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ttaenoe  of  this  act  was  only  eight  In 
tnis  year  the  -whole  boss  fishery  of  Scot- 
land, according  to  the  statement  of  Adam 
Smith  ('Wealth  of  Nations,'  b.  iv.  c,  ▼.)» 
brought  in  only  fbar  barrels  of  ''Sea 
Sticks"  (herrin^p  cored  at  sea),  each  of 
which,  in  bounties  alone,  cost  the  govern- 
ment 1132.  15&,  and  each  barrel  of  mer- 
chantable herring  cost  1 592. 7«.  6d.  The 
explanation  of  this  hci  is,  that  the  bounty 
being  given  to  the  vessels  and  not  to  the 
fish,  '*  ships  were  equipped  to  catch  the 
bounty  and  not  the  herrings."  By  the 
2Sth  Geo.  in.  r  1785-6)  tiie  tonnage 
bounty  was  reduced  to  20«.,  and  a  bounty 
of  U.  per  barrel  was  given  on  the  fish, 
but  the  whole  payment  was  limited  Co  30s. 
per  ton,  except  when  more  than  three 
barrels  per  ton  were  taken,  in  which  case 
1«.  per  Wrel  was  given  on  the  excess. 
On  an  average  of  ten  years  54,394  barrels 
were  taken  annually,  at  a  cost  to  the  go- 
vernment of  about  7«.  6d.  per  barrel. 

In  1786  "The  British  Society  for  ex- 
tending the  Fisheries  and  improving  the 
Sea  Coasts  of  the  Kingdom"  was  incorpo- 
rated, and  a  joint-stock  was  subscribed 
^  §9r  purchasing  land,  and  building 
thereon  finee  towns,  villages,  and  fishing- 
stations  in  the  Highlands  and  Islands  of 
Sootiand."  This  joint-stock  was  raised 
by  the  subscriptions  of  a  few  individuals, 
who  did  not  look  for  any  profitable  re- 
turn. The  members  of  the  society  were 
chiefly  proprietors  of  estates,  and  their 
object  was  the  improvement  of  their  pro- 
perty. 

Another  act  was  passed  in  1808  for  the 
regulation  of  the  fisheries.  The  bounty 
was  again  raised  to  60s.  per  ton  on 
decked  vessels  of  not  less  than  60  tons, 
burUien,  with  an  additional  bounty  of 
20s.  per  ton  for  the  first  thirty  vessels 
entered  in  the  first  year.  Premiums 
amounting  to  30002.  were  also  granted 
for  boats  of  not  less  than  1 5  tons'  burthen. 
This  act  prescribed  regulations  for  fish- 
ing, curing,  inspecting,  and  branding  her- 
rings, and  a  board  of  seven  commissioners 
was  ii^^inted  for  administering  the  law. 
This  act,  which  was  at  first  paraed  for  a 
limited  time,  was  made  perpetual  in  1815 
(55  Geo.  III.,  c.  94).  The  tonnage- 
bounty  had  in  the  mean  time  been  ex- 
tended to  fishiaj^vefiseU  of  not  less  than 


45  tons' bunhen.  During  the  year  1814 
only  five  vessels  had  been  fitted  out  fbi 
the  fishery  from  Yarmouth,  and  not  odc 
for  the  deep-sea  fishery  from  takjr  otbej 
port  of  Great  Britain.  For  the  inspeo- 
tion  and  branding  of  herrings  the  whole 
coast  of  Great  Britain  was  divided  into 
districts.  In  each  of  these  officers  were 
appointed  to  oversee  the  operations  of  the 
fishermen,  and  to  prevent  frauds  in  re- 
gard to  the  bounty.  The  principal  re^n- 
hitions  affecting  the  curing  of  herringfl 
were  borrowed  from  the  practice  of  the 
Dutch  fishermen,  in  1817  a  farther 
boon  was  granted  to  the  fishermen  hf 
allowing  them  the  use  of  salt  duty  free  ; 
a  peculiar  advantage,  which  ceased  In 
1823  by  Ihe  repeal  of  the  duty  on  that 
article. 

The  impolicy  of  granting  these  bomn* 
ties   was  at   length  seen  and  acknow- 
ledged.      In   1821  the  tonnage  bounty 
of  60s«  above  mentioned  was  repealed ; 
tiie  bounty  of  48,  per  barrel,  which  was 
paid  up  to  the  5tii  of  April,  1826,  was 
thereafter  reduced  Is.  per  barrel  each 
succeeding  year ;  so  that  in  April,  1830, 
the  bonn^^  ceased  altogether.  This  alter- 
ation of  the  system  was  not  productiye  of 
any  serious  evil  to  the  herring  fishery. 
The  average  annual  number  of  barrels  of 
herrings  cured  and  exported  respectiTely 
in  the  five  years  that  preceded  the  alter- 
ation was  349,488  and  224,370.    In  the 
five  years  from  1826  to  1830,  while  the 
bounty  was  proceeding  to  its  annihilation, 
the  average  numbers  were  336,896  cured, 
and  208,944  exported;  and  in  the  five 
years  ending  the  5th  of  April,  1837,  the 
average  numbers  were  896,910  barrels 
cured,  and  222,848  exported.    In  1842 
the  quantities  (barrels)  of  white  herrings 
cured,  &c,  in  Great  Britain  Tso  fiu*  as  the 
same  had  been  brought  under  the  cog- 
nizance of  the  commissioners  of  the  her- 
ring fishery  under  1  Wm.  IV.  c.  54),  were 
as  &II0WS : — 

Cured.  ExpostosL 

Gutted.    •  489,583        283,583 
Ungutted.  178,219  1206 

667302        248,789 

The  principal  countries  to  which  her- 
rings were  exported  in  1842  ^ 
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Bwiels. 
....     78,915 
Other  uateofGennaiiy  28,335 

Italy 25,105 

Frsnce 19,659 

BnaskWeEtlMfies    .       3,526 
MrBontios  •    •     ■     •       2,25o 


In  1&43  lim  aaber  of  Tessels  wliich 
ckaKdoBtnrdsfcrtiie  British  Herring 
Fttberj  VIS  VXct  7316  tons,  and  the 
crewsaiMBBlrftoll50iiien.  Thenetting 
Tvhidi  te  jwanmii  was  461,906  square 
T«idi.a«ltkf  took  oat  121,724  bushels 
of  saiiSDd  66304  barrels.  The  total  num- 
ber of  \anma  cured  herrings  landed 
dnn^  ikcMaa  was  57,539,  of  which 
55,949  woe  galled  and  packed  within 
twes^^KT  boars    after  being  canght 
Thcgmnil  of  white  herrings  cored 
hv  iiliniiii  OB  shore  in  the  ports  of 
fiieofiaBi  vH  565,880    barrels,  out   of 
vInpiiHrtB'  38%231  oontuned  herrings 
I  mi  fBcked  within    twenty-foor 


hoa  t^  ihej  were  caught  There 
woe  hUs,  it  is  compnted,  herrings 
aald  ■  s  ficdi  and  cared  state  ^to  the 
Tiimd  IIUSSSL  The  number  of  bar- 
rds«f«iae  herrings  which  were  entitled 
to  belated  with  the  <^cial  brand  was 
l<au*IlsBd  1 14,614  barrels  were  assorted 
MaiaaA  aeoording  to  the  Dutch  mode. 


wti  woe  btaaded  aeeordingly. 

IW  maa^ba  of  boats  andof  fishermen, 
ai  siher  persons  employed  in  taking, 
|«K  rvh^i  and  pa^fc<"C  cod  and  her- 
s^m  1832  and  1842  were  as  follows : — 

183S.         1842. 

.  11,059  12.479 
.  49,164  52,998 

.    .       ]  31,402  36,733 

TW  loaoval  of  the  bounty  has  been 
d  widi  an  improrement  in  the 
ref  the  &bermen  generally,  and 
B  Srptinr*'  die  &hermen  haTe  been  able, 
Ihna  thf  *"'  |M-«^tK  of  their  bnrincss,  to  re- 
abeethe  obU  boats  they  formerly  lued 
Waew  hoati  of  laiger  dimensions,  and  to 
ftvfide  tbenaelTeswith  fishing  materials 
orsapaior^alae.  In  &ct,  the  tonnage 
booBty  system  was  an  encouragement  to 
iilBMSs  and  peijaiy. 
In  1833  s  seleet^  oonunittee  of  the 


House  of  Commons  was  appointed  to  m- 
quire  into  the  distress  which  was  at  tbat 
time  said  to  aiSfect  the  several  fisheries  in 
the  British  Channel.  One  cause  of  this 
distress,  it  was  alleged,  was  the  inter- 
ference of  the  fishermen  of  France; 
but  by  a  convention  with  France,  con- 
cluded in  1839,  limits  are  now  established 
for  the  fishermen  of  the  two  countries. 
AnoUier  cause  of  the  unprosperous  state 
of  the  fidiermen  was  stated  in  the  re- 
port of  the  committee  to  be  *'  the  great 
and  increasing  scarcity  of  all  fish  which 
breed  in  the  Channel,  compared  with  what 
was  the  ordinary  supply  nfleen  to  twenty 
years  ago." 

We  do  not  at  present  hear  of  the  dis- 
tress amongst  the  fishermen  on  our  coasts. 
The  fiicilities  of  communication  with  po- 
pulous inland  districts  have  greatly  ex- 
tended the  market  for  fish,  and  in  parts 
of  the  country  in  which  fish  had  scarcely 
been  at  all  an  article  of  fixxL  In  London, 
where  the  fiicilities  for  obtaining  a  supply 
of  fish  are  nearly  perfect,  there  is  one 
dealer  in  fish  to  four  butohers,  and  fish 
is  hawked  about  the  streets  to  a  great  ex- 
tent ;  but  in  Warwickshire  the  proportion 
of  dealers  in  fish  to  butohers  is  as  1  to 
27,  and  in  Staffordshire  1  to  44.  In  the 
borough  of  Wolverhampton  there  was 
only  I  fish-dealer  in  1831,  but  there  were 
46  butehers.  It  is  evident  that  when  the 
large  masses  of  population  in  the  midland 
and  northern  manufacturing  districts  ac- 
quire a  Imbit  of  consuming  fish  as  an 
agreeable  variety  to  their  ordinary  supply 
of  food,  a  great  impetus  will  b^  given  to 
the  fisheries  on  all  our  coasts.  The  rapid 
means  of  transport  afforded  by  railways 
enable  the  inhabitants  of  Birmingham  and 
London  to  consume  cod  and  other  fish 
caught  in  the  Atlantic  by  the  fishermen 
of  Galway  and  Donegal.  This  improve- 
ment in  the  means  of  communicating 
wi^  the  best  markets  is  a  great  boon. 
The  fishermen  who  supply  the  London 
market  instead  of  returning  to  Gravesend 
or  other  ports  of  the  Thames  and  Med* 
way,  for  instance,  put  their  cargoes 
already  packed  in  hampers  on  board  the 
steam-lxMits  which  pass  along  the  whole 
eastern  coast  as  fiir  north  as  Aberdeen ; 
or  they  sometimes  make  for  Hull  or  some 
other  port  in  the  neighbourhood  of  the 
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fishing-ground,  and  there  land  their 
•arffoes,  which  are  conveyed  to  London 
in  me  oonrse  of  a  few  hours  or  to  other 
great  inland  markets  in  a  still  shorter 
time.  Fast  sailing  cutters  are  sometimes 
*.  employed  to  take  provisions  to  the  boats 
W  the  fishing-ground,  which  bring  back 
lie  fish  tflJcen  by  each.  In  oonseqnenoe 
pf  these  arrangements  the  fishermen  are 
sometimes  kept  at  sea  for  several  months 
together. 

It  is  amusing  at  this  time  to  read  the 
various  projects  or  **  ways  to  consume  more 
fish,*'  whidi  were  entertained  at  the  com- 
mencement of  ihe  last  oentmry.  The  diffi- 
culty on  account  of  the  cost  of  conveyance, 
and  the  limited  distance  to  which  firesh 
fish  could  be  sent  from  the  coast,  induced 
some  persons  to  propose  that  fish  sent  to 
inlana  towns  should  be  *'  marinated, "  or 
pickled  according  to  a  pecnUar  method. 
In  the  sixteenth  century,  and  before  those 
improvements  in  agriculture  were  made 
by  which  fresh  meat  may  be  obtained  all 
the  year  round,  there  were  great  fish 
fiiirs  in  different  parts  of  the  country,  at 
which  persons  bought  a  stock  of  aalted 
fish  sufficient  to  last  during  the  winter 
and  the  subsequent  season  of  liCnt 
The  herring  fidr  at  Yarmouth  was  regu- 
lated by  a  statute  in  the  fourteenth  cen- 
tury. In  1533  the  foirs  of  Stourbridge, 
St.  Ives,  and  Ely  were  *^  the  most  notable 
fairs  within  this  realm  for  provision  of 
fish**  (24 Hen.  VIII.  c.  4).  In  1537  the 
town  of  Lynn,  in  Norfolk,  obtained  letters 
patent  for  establishing  a  fish  fiur ;  but  in 
1.541  the  right  of  holdUng  the  fair  was 
abolished  by  statute  (33  Hen.  VIII.  c. 
34),  because  the  inhalntants  attempted  to 
engross  the  buaness  of  other  fiiirs.  The 
supply  of  the  fisdrs  and  markets  with  cheap 
fish  was  oonridered  an  important  matter 
in  those  da^  In  1541  an  act  was  passed 
which  prohibited  the  English  fishermen 
from  buying  fish  of  foreigners  at  sea,  be* 
cause  if  they  did  not  do  so  **  the  same  Pi- 
cards  and  Flemings  would  bring  the  same 
fish  over  themselves  and  sell  it  to  the 
king^s  subjects  much  better  cheap,  and  fbr 
less  money"  (33  Hen.  VIIL  c  2\ 

One  branch  of  fishing  wholly  difiSerent 
in  its  object  from  all  otnet  branches  has 
been  described  bv  the  committee  of  1833 
under  the  title  of  the  StowBoai  Fishery, 


This  fishenr  prevails  prindpally  apon  the 
Kentish,  Norfolk,  and  Essex  coasts ;  and 
the  object  is  the  catching  of  sprats  as 
manure  for  the  land,  for  which  there  is  a 
constant  demand.  This  branch  of  fish- 
ing is  represented  by  the  committee  to 
have  mudi  increased,  and  to  give  employ- 
ment on  the  Kentish  coast  alone  to  frwn 
400  to  500  boats,  which  remain  upon  the 
fishing  grounds  frequently  for  a  week  to- 
gether and  until  each  has  obtained  a  fiill 
cargo. 

Vessels  and  boats  employed  in  fishing 
are  licensed  by  the  Commissioners  of  Cus- 
toms in  pursuance  of  the  acts  for  the  pre- 
vention of  smu^ling;  and  they  are  re- 
quired to  be  pamted  or  tarred  entirelw 
black,  except  tne  name  and  place  to  which 
such  vessel  or  boat  belongs.  A  parlia- 
mentary return  for  1844  gives  the  number 
of  vessels  above  and  under  fifty  tons  regis- 
tered at  each  port  in  the  United  Kingdom : 
the  greater  proportion  of  those  under 
fifty  tons  are  principally  employed  in  fish- 
ing. At  Faversham  there  were  218  vessels 
under  fifty  tons,  and  their  average  tonnage 
was  twenty-one  tons ;  at  Yarmouth,  321  ; 
Southampton,  131 ;  Maldon,  105 ;  Boches> 
ter,  256  J  Colchester,  203;  Dover,  91; 
Rye,  55 ;  Ramsgate,  80 ;  Dartmouth,  256. 

The  licences  thus  granted  specify  the 
limits  beyond  which  fishing  vessels  most 
not  be  employed :  this  distance  is  usually 
four  leagues  fi*om  the  Englidi  coast,  and 
it  is  affirmed  that  our  fishermen  are  in- 
jured by  this  restriction,  because  some 
valuable  fishing  grounds  lie  beyond  titie 
prescribed  limits  and  are  thus  abandoned 
to  foreigners. 

The  pilchard  Jlahery,  which  is  carried 
on  upon  parts  of  the  Devon  and  Comiah 
coasts,  is  of  some  importance.  The  num- 
ber of  boats  engaged  in  it  is  about  1000, 
which  give  employment  to  aboat  3500 
men  at  sea  and  about  5000  men  and 
women  on  shore.  As  soon  as  can^t  the 
pilchards  are  salted  or  pickled  and  ex* 
ported  to  foreign  markets,  chiefly  to 
tiie  Mediterranean:  the  average  export 
amounts  to  30,000  hogsheads  per  year. 
The  quantity  was  much  greater  formerly, 
when  a  bounty  of  8s.  6d,  per  hogshead  was 
paid  upon  all  exported ;  heavy  duties  are 
generuly  imposed  in  the  countrifli  to 
which  the  exportsare  made. 
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<hr  duef  mbatm  SabencB  are  carried 

A  is  Ae  riipcn  and  sitiiaries  of  Scotland, 

btA  the  aaaval  Talne  of  this  fabery  is  not 

«ueily  knofwau    la  1835  the  produce  of 

dbe  salsMm  fislMrics  iaSatberlaiidshiie  was 

S56;29l  Iba.;  in  dserWer  Foyle,  321,366 

Ua. ;  in  tbeTrrer  Beaolj  the  nmnber  of  fish 

aken  ivas  15>3»1,  ad  the  number  taken 

in  the    lovtib-eHt  aod   north-east   was 

54Jv59,  aod  Urn  smnge  weight  of  each 

wasestiBfltadaclOlbs.    The  produce  of 

thefiilmiaBAemersTby,  Dee,  Don, 

Spey,     V^mAarm,   Beanly,    Boniedale, 

Laasvefi  ai  Iteno,  and  of  the  coasts 

■djar«iit»areoB«fyed  In  steam-boats  and 

HBali  aaObf  lOKb  to  Aberdeen,  where 

^hcy  tt«  pstM  witii  ioe  in  boxes  and 

sent  to  ife  LflDdoa  market.    The  ship- 

— "^  *■  "lie  from  Aberdeen,  in  1835, 

"vai  11«MI  bases  (each  containing  from 

ten  to  t«^tt  and  weighing  120  lbs.) 

Tlencalflf  the  salmon  fisheries  on 
Ae  merTneed  sveraged  about  12,000/. 
•-^■■'fc'^ieren  years  preceding  1824. 
TW  hmDtkt  of  Gordon  i^oeiYed  a 
'■•iiifabol  SOOOl,  a-year  for  a  fishery 
^^%y:  the  expenses  of  the  fishery 
I  to  ha,Te  amounted  to  about 

I  is  ifae  great  market  to  which 

are  sent    The  <|nantity 

}  during  one  season  is  about 

SSOfitas,  and  the  average  price  is  from 

W.a>  iM,  per  Ibw    The  arrivals  average 

iteSD  boaus  per  day  in  February  and 

Jbah,  50  in  April,  from  80  to  100  in 

^iR,froHs  aoo  to  300  at  the  beginning  of 

^toi;  and  500  towards  the  dose  of  the 

the  number  gradually  in- 

it  amounts,  at  the  end  of 

hAj  and  beginning  of  August,  to  1000 

tecaasBd  upwards  per  day,  and  the  price 

■  QeeanoBaQy  as  low  as  5dL  and  6</.  per 

&>;  and  is  in  &ct  lowest  at  the  time  when 

^  firii  is  in  the  primest  condition.  The 

fisB  of  packing  salmon  in  ice  was  adopted 

aboBl  1785,  and  the  idea  was  taken  from 

^  CUneae;   bat  it  was  not  until  the 

^jyfiratiflB  of  steam  to  naviflation  that 

i  tnde  FEaeiied  anydiing  like  its  pre- 

Even  when    ice  was 

'  winds  would  protract  the 

vojpage  and  the  fish  would  be  spoiled. 

The  Lmdon  trade;,  jnstead  of  being  at 

rmmUm 


its  height  in  July  and  August,  was  over 
by  May,  or  whenever  the  weather  became 
warm.  The  mat  towns  of  Yorkshire^ 
Lancashire,  and  the  midland  manufactur- 
ing counties,  are  also  frequently  supplied 
with  immense  quantities  of  Scotcn  and  f 
Irish  salmon,  but  they  are  not  constantly^ 
well  supplied.  g 

The  produce  of  salmon  fisheries  in  Ire- 
land is  also  considerable. 

Salmon  fishing  commences  on  the  1st  of 
February,  and  terminates  on  the  14th  of 
September.  The  intervening  period  is 
called  <  close-time, '  and  the  acts  for 
regulating  salmon  fisheries  impose  penal- 
ties on  those  who  take  filsh  during  this 


Mackerel  visit  every  part  of  our  coasts 
in  the  spring  and  early  part  of  the  sum- 
mer, and  are  taken  in  great  abundance. 
For  the  encouragement  of  the  mackerel 
and  other  similar  fisheries,  the  carriages 
in  which  the  fresh  fish  are  conveyed  to 
London  are  exempted  from  the  post-horse 
duty.  As  mackerel  will  not  keep,  it  may 
be  hawked  about  on  Sunday  for  sale,  a 
privilege  which  no  other  fish  enjoys. 

The  cod  fishery  at  Newfoundland  was 
carried  on  as  early  as  1500  by  the  Portu- 
guese, Biscayans,  and  French,  but  it  was 
not  until  1585  that  the  English  ventured 
to  interfere  with  them.  In  that  year  Sir 
Francis  Drake  being  sent  to  the  island 
with  a  squadron,  seized  the  foreign  ships 
which  he  found  engaged  in  the  fishery, 
and  sent  them  to  England,  where  they 
were  declared  lawftd  prizes.  In  1614 
and  1615  the  English  had  200  and  250 
vessels  en^iged  in  the  Newfoundland  cod 
fishery.  Towards  the  end  of  the  seven- 
teenth century  it  was  carried  on  on  a  still 
larger  scale  by  the  French;  and  it  is 
stated  by  the  author  of  '  Considerations 
on  the  Trade  to  Newfoundland,'  inserted 
in  the  second  volume  of  Churchill's '  Col- 
lection of  Voyages,'  that  the  French  « have 
quite  beaten  the  English  out  of  this  trade, 
as  may  be  instanced  in  many  of  the  out- 
ports  of  our  nation,  and  particularly 
Barnstaple  and  Biddeford,  which  for- 
merly employed  in  this  trade  above  fi% 
ships,  and  now  do  not  fit  out  above  six  or 
ei^t  small  ships.' 

By  the  treaty  of  Utrecht,  which  ae- 
knowledged  the  sovereignty  of  the  whole 

D 


FISHERIES. 


[34] 


FISHERIES. 


island  of  Newfoundland  to  be  in  the  Croim 
of  England,  the  privilege  of  fishing  on 
port  c?  the  coast  was  reserved  to  Frunoe, 
notwithstanding  which  the  English  fish> 
ery  there  incr^sed  to  a  great  extent.  In 
1763  there  were  taken  and  cared  by  the 
English  at  the  fisheries  of  Newfimndland 
386,274  quintals  or  hundred-weights  of 
cod-fish,  and  694  tierces  of  salmon,  be- 
besides  1598  tons  of  fish-oil.  In  that 
year  there  were  106  vessels  employed  in 
carrying  on  the  fishery,  123  ships  for  con- 
veying the  fish  when  cored  to  England, 
and  142  ships  for  its  conveyance  to 
British  colonies.  The  principal  fisheries 
of  Newfoundland  are  prosecuted  on  the 
banks  which  nearly  surround  that  island : 
the  object  of  these  fisheries  is  solely  cod- 
fish. Salmon,  mackerel,  herrings,  and 
some  other  kinds  of  fish  and  seal  are 
taken  off  the  coasts  of  the  island. 

The  cod-fish  cured  and  exported  to 
England  and  to  foreign  countries  in  1785 
amounted  to  591,276  quintals;  in  1832 
to  619,177  quintals:  in  18.33  to  883,536 
quintals;  in  1837  to  835,559  quintals, 
which  were  valued  at  520,240/.  The 
products  of  the  Newfoundland  fisheries 
exported  in  1832  was  583,6872. ;  in  1833, 
699,1742.;  and  in  1837,  843,903/.,  as 
under: 

Value. 

£ 
Cod,  dry— quintals       835,559    520,240 
„    wet— barrels     .  648         1086 

Herrings— 'boxes  and 

barrels        .         .  2078         1416 

Salmon-^boxes    and 

banels  .  .  3834  8552 
Other  sorts  of  fish  . .  627 

Seal-skins— No.  353,648     34,044 

Oil,  train  and  sperma- 
ceti—gallons 2,084,375  277,988 
The  value  of  the  exports  of  fish  in  1 832 
amounted  to  458,662/.;  in  1837  to 
531,921/. ;  and  in  1842  to  528,540/.,  and 
with  oils  and  seal-skins  to  839,260/. 

These  fisheries  may  be  said  to  be  the 
sole  pursuit  of  the  settlers  in  Newfound- 
land, and  of  the  traders  who  frequent  the 
island.  Nearly  every  jGsunily  has  a  «f«»rf]| 
piece  of  land  under  garden  cultivation, 
but  agriculture  is  not  pursued  as  a  sub- 
stantive occupation. 
In  1818  a  convention  was  concluded 


between  tiie  United  States  government 
and  that  of  Great  Britain  for  i«ga- 
lating  the  fisheries  on  the  coasts  of 
the  British  American  provinces.  By 
the  first  and  second  articles  the  in- 
habitants of  the  United  States  were  to 
have  fbr  ever,  in  common  with  the  sab" 
jects  of  Great  Britiun,  liberty  to  take,  dry, 
and  cure  fish  in  and  on  certain  portions 
of  tiie  coast  therein  defined,  and  by  the 
third  article  the  Americans  gave  tip  all 
claim  to  take  fish  within  three  miles  or  any 
coasts,  bavs,  creeks,  or  harbours,  within 
the  British  dominions  in  America  not  in- 
cluded in  the  limits  defined.  Some  dis> 
pute  has  arisen  between  the  two  govern- 
ments respecting  infractions  of  the  Con- 
vention. The  Americans  conceived  that 
they  were  allowed  to  enter  bays  and  fisk 
if  mey  kept  three  miles  from  the  shore ; 
but  by  the  British  interptretation  the  pre- 
scribed limit  of  three  miles  is  to  be  mea- 
sured from  the  headlands  of  bays,  and  that 
oonsequentiythe  Americans  were  exclud- 
ed from  the  interior  of  bays  and  inden- 
tations of  the  coast  In  1843  the  United 
States  government  acquiesced  in  this  vievr 
of  the  case. 

In  the  other  British  North  American 
colonies  fisheries  are  established,  and  the 
produce  enters  more  or  less  into  their 
roreign  commerce.  The  fisheries  on  Lake 
Huron  have  lately  been  prosecuted,  and 
promise  to  become  of  oonsiderable  im* 
portance.  The  kinds  of  fish  exported 
are  chiefiy  cod,  herrings,  salmon,  and 
mackerel.  The  actual  value  of  these  eiE- 
ports  fbom  each  colony,  in  the  years  1832 
and  1837,  was  as  fidlows: — 

1832.  1837. 


Eastern  (Lower) 

Canada        . 

£6,475 

£6,149 

New  Brunswick 

81,885 

30,550 

Nova  Scotia 

155,189 

181,961 

Prince  Edward's 

Island 

65 

5,341 

Cape  Breton    . 

10,383 

11,738 

Total  .  £203,997  £235,739 
The  hKy  Des  Chaleurs  in  the  St 
Lawrence  is  considered  the  best  fishing 
staticm  on  the  continent  of  America.  It 
is  said  that  there  are  from  3000  to  5000 
United  States  schooners  fishing  every 
in  this  bay.     They  core  cod  to 
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t!^  eont  of  ijaoOfiOO  qointak,  while 

t^  Briciiii  cnlomrtB  op  toa  feoent  period 

61  aot  in  Ais  fidioy  core  more  than 

9uO>43fOO  qointili.    In  1844  9n  act  was 

pand  ni  ibe  Ii^eiial  Parliament  for 

SBoipaKafinga  coMyauy  under  the  title  of 

^  Gflflpe  FIAiag  wiii  MiiiiTig  Gompanj. 

The  imhale  fofaery  ins  canied  on  sno- 

cesiftilly  dnxBg^the  tvdflfa,  thirteenth, 

and  ftmteeMlhceBiariea  hy  tiie  Biaeayana. 

i  hj  than  in  the  bay  of 

:  to  feate  heen  of  a  amaller 

found  in  more 

The  Biscayan  fishery 

has  laag  eani  oving  probably  to  im 

great  deamdiaB  of  the  onimala.    It  is  to 

the   iMjiMit  vfao^  near  the  end  of  the 

7,attempCed  tofindapas- 

i  oeean  to  India, 

t4m  the  dSaciwerr  which  led  to 

thecMttABeatof  the  fiiJiery  in  the  seas 

of  Gwmimi  aad   Spitsbogeu.     The 

kmiikt  Dutch  were  the  first  to 

k  kliaiadveDtare ;  bot  the  French, 

_     J  and  others  were  not 

'  «i  ttgw  l^idr  example.    At  first 

the  aiiBis  wme  so  nnineToiis  that  the 

fiiki^  aii  csmpaiatiTely  easy,  aad  was 

aaMMBdUlypiinaed,  that  in  addition 

to  fc^^psaetnaIly  engaged  in  the  fish- 

cfy,  i^iy  other   vessels  were  sent  in 

bdhR  to  libe  shores  of  Spitsbergen,  and 

tb»  aUe  jffmed  home  with  fall  car- 

fMSsfofl  and  whalebone.    It  was  then 

^  isasbee  fa  boil  the  blabber  on  the 

9B^  sad  btiag  home  the  ml  in  casks. 

k^pngiasof  the  fishery  the  whales 

kaae  less  anaseroaa,  and,  when  found, 

■wedifieakto  take.    It  therefore  be- 

easM  aBeesaary  to  fonoe  them  fiurther  to 

eke  apea  aea,  aad  at  length  it  was  iband 

to  bring  the  blabber 

r  to  ito  being  boiled,  and  the 

befiore  osed  lor  that  purpose 

Icmed.    The  whale  fishery  was 

far  a  kag  period  soalained  by  bonnties. 

Is  liat  &e  bomiiy  was  20s.  a-ton  on 

eveiyabipof  more  than  200tons;  in  1740 

it«as  iBacaaedto40a;  ui  1777  it  was 

ndaoed  toSOis.,  and  in  &ve  years  the  nam- 

ber  of  vessels  cmplmd  fell  from  105  to 

39:  aad  ia  1781  the  mrmer  rate  of  bounty 

(40s.)  waa  TCstored    In  1787  the  bounty 

aasagpiBiadnoedtodOs.;  in  1792,to2.^.; 

iai796»toa0a;  aad  in  1824  it  oeaaed. 


That  part  of  the  Arctic  Sea  which  1  ies 
between  Spitsbergen  and  Greenland,  and 
which  was  formerly  frequented  by  the 
whale-ships,  is  now  almost  wholly  aban- 
doned because  of  the  scarcity  of  &e  fish, 
and  the  northern  whale-fishery  is  now 
chiefiy  porsaed  in  Davis's  Straits.  The 
change  here  noticed  has  occurred  within 
the  last  thirty  ^ears.  In  1816  and  1820, 
above  100  ships  were  engaged  in  the 
Greenland  fishery,  and  in  1833  and  1834 
only  3  and  7 ;  but  the  number  employed 
in  the  Straits  fishery  had  increased  from 
45  in  1816  to  91  in  1830.  In  the  twenty 
years  from  1815  to  1834  inclusive,  the 
average  annual  results  of  the  Greenland 
and  Davis's  Straits  fishery  were  as  fol- 
lows:— 
Number  of  ships  returned  to 

Great  Britain  •  •  115} 
Tonnage  of  ditto  •  •  37,013} 
Number  of  shipKS  lost         .  5 

Tuns  of  train  oil      •        .  11,313 
Tons  of  whalebone  •        •       591} 
Number  of  whales  tdcen   •     i,024 
Tuns  of  oil  yielded  by  each 

whale  ...         11^ 

Tuns  of  oil  procured  by  each 

ship  .        .        .        loij 

The  average  prices  during  these  twenty 
years  were— of  oil,  28/.  15«.  per  tun,  and 
of  whalebone,  163/.  per  ton ;  it  follow^ 
therefore  that  the  annual  average  pro* 
duoe  of  the  fishery  amounted  to  421,704/. 
In  1842  the  number  of  British  ships 
engaged  in  the  northern  whale-fiishery 
was  only  18  (14  to  Greenland,  and  4  to 
Davis's  Straits) ;  the  number  of  whales 
taken  was  54,  which  yielded  668  tuns  of 
oil.  In  1840  the  quantity  of  oil  was 
only  412  tuns.  Hull,  which  was  once 
the  great  port  for  the  northern  whale- 
fishery,  has  in  two  years  recently  only 
sent  out  two  vessels,  instead  of  60  or  70, 
and  none  have  gone  out  from  London. 
One-half  of  the  ships  are  now  sent  out 
from  Peterhead. 

Previous  to  the  revolt  of  the  North 
American  provinces  this  fishery,  as  well 
as  that  in  the  Southern  Ocean,  was  prose- 
cuted with  great  roirit  by  the  colonists  of 
Massachussetts.  Just  before  the  begin- 
ning of  the  war  they  employed  annually 
183  ships  of  13,820  tons  in  the  northern, 
and  121  ships  of  14,026  tons  in  the 
d2 
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loiitheni  whale-fisheries.  The  fisheries 
are  still  prosecuted  hy  tiie  people  of  New 
England  with  great  success. 

It  was  uot  nutil  after  the  brealdng  out 
of  war  between  England  and  the  Ameri- 
can provinces  had,  ror  a  time  at  least,  in- 
terrupted this  spirit  of  enterprise,  that 
England  embarked  in  the  southern 
fishery.  In  1791  the  number  of  English 
vessels  so  employed  was  75 ;  1819  to  1823 
above  100;  and  from  1830  to  1833  the 
number  varied  from  104  to  110.  Since 
this  period  the  number  of  ships  employed 
has  gradually  fiillen  off;  but  the  price  of 
oil  has  long  been  rising,  and  is  now  double 
what  it  was  twenty  vears  ago.  This, 
however,  will  proMtbly  not  have  much 
effect  in  increasmg  the  number  of  vessels 
fitted  out  in  this  country  for  the  southern 
whale-fishery,  but  it  may  give  an  im- 
petus to  the  Australian  fishery.  By  the 
Tariff  of  1842  (5  &  6  Vict  c.  47)  the 
duty  on  train  blubber  and  sperm  oil,  the 
produce  of  foreign  fishing,  was  reduced 
from  a  uniform  rate  of  26/.  12s.  per  ton 
to  6/.  on  train  oil,  and  152.  on  sperm  oil ; 
but  the  alteration  of  du^  did  not  take 
effect  until  July  of  the  following  year. 
In  the  period  between  1832  and  1842  the 
highest  value  of  the  products  of  the 
southern  whale-fisherv  import^  into  this 
country  was  721,000/.  in  1838. 

It  requires  a  considerable  sum  of  money 
to  fit  out  a  ship  in  England  for  the 
southern  whale  fishery.  A  new  vessel  of 
the  aze  usually  employed — 350  tons — 
costs,  when  ready  for  sea  and  fully  pro- 
visioned, from  12,000/.  to  16,000/.;  and 
the  adventurer  must  wait  three  years  for 
the  return  of  his  capital. 

In  the  three  years  1830-31-32,  and  in 
thi>ee  years  1841-42-43,  the  number  of 
British  ships  and  their  tonnage,  and 
British  seamen  of  all  ranks  employed  in 
the  South  Sea,  Greenland,  and  Davis's 
Strait  Fisheries,  were  as  follows  :— 
South  Sea  Fishery. 

Shipi.  Tons.  Men. 

1830  32  9,682  924 

1831  24  8,335  735 

1832  35  12,066  1091 

1841  13    4,836    404 

1842  6    1,835    169 

1843  9    3,096    262 


Greenland  and  Davis's  Straits. 

Ships.  Tons.  Men. 

1830  91  30,484  4120 

1831  86  28,137  4093 

1832  81  26447  3706 

1841  19         5,742        897 

1842  18         5,118        830 

1843  25         6,971       1146 

In  1840  the  value  exported  from  New 
South  Wales  of  the  produce  of  the  wfaaJe 
fisherv  was  224,144/.,  but  the  exports  were 
considerably  less  in  the  two  following 
years.  In  1840  the  quantity  of  sperm  o3 
exported  was  1854  tuns,  black  whale  oil 
4297  tuns,  whalebone  250  tuns. 

The  whale  fishery  of  the  United  States 
of  North  America  is  now  greater  than 
that  of  all  other  nations.    Even  on  the 
coasts  of  our  own  colonies  in  Australia 
and  New  Zealand,  the  American  whalers 
outnumber  those  of  the  Englbh.     What 
Burke  said  of  the  fisheries  of  the  colonists 
of  Massachusetts,  in  1774,  is  applicable 
at  the  present  day  to  their  descendants 
employed  in  the  southern  whale-fishery : 
"Neitiier  the  perseverance  of  Holland, 
nor  the  activity  of  France,  nor  the  dex- 
terous and  firm  sagaci^  of  Rnglish  enter- 
prise, ever  carried   this  most  perilous 
mode  of  hardy  industry  to  the  extent  to 
which  it  has  been  pursued  by  this  recent 
people."    In  1843  the  imports  from  the 
whole  fishery  into  the  United  States,  was 
165,744  barrels  of  sperm,  and  205,861  of 
whale  oil,  and  1,908,047  lbs.  of  bone. 
These  imports  gave  emplojrment  to  193 
ships    ana    barques,  28  brigs,  and    13 
schooners  (234  vessels) ;  and  their  tonnage 
was  165,744  tons.    The  voyage  of  eadi 
vessel  engaged  in  the  sperm  fishery  ave> 
rages  three  and  a  'half  yean,  and  the 
whale  fishery  gave  employment  to  650 
ships,  barques,    brigs,    and    schooners, 
which  are. manned  by  17,500  seamen; 
and  their  aggregate  tonnage  amounts  to 
200,000  tons.     The  cost  of  these  650 
vessels  at  the  time  of  their  sailing  is 
estimated  at  twenty  million  dollars,  and 
their  annual  consumption  of  stores,  &e. 
is  3,845,000  dollars.    The  value  of  the 
annual  imports  of  oil  and  whalebone  in  a 
raw  state  is  estimated  at  seven  million 
dollars.    {American  Aim,,  Boston,  1845.^ 
^  The  Chinese  belonging  to  Haxnao  ana 


FLAG. 


t37] 


FORESTALLING. 


^  oa^bominz  ulaods  porsne  the 
vWe-Ufeeiy  vim  considerable  sacoess 
Bar  dxir  own  coasis.  There  is  an  ac- 
coast  of  this  t^Mery'm  Smmoods' '  Colo- 
sal  Sftaajdne.'  toL  u.  y,  237. 

FXJkG,  the  ensgn  or  eolours  of  a  ship ; 
turn  the  Aa^ko-Saziai  Jieogom,  to  fly  or 
ioat  In  the  vind.  Fbigs  borne  on  the 
masts  of  ▼ends  drngrate  the  country  to 
which  thqr  n'>pgti»dy  belong ;  anduiey 
are  likewiae  nade  to  denote  the  quality 
of  -die  afltecT  ^  i^om  the  ship  is  com- 
manded. 

?i!ag  of  Great  Britain  is 
hfd,  which  is  only  to  be 
I  ike  king  or  one  of  the  royal 
taionlj  ii«B  hvd  the  vessel :  the  second 
is  ibM.  of  Ifeaiehor  GD  a  red  field,  which 
ilmwiiiiii  ds  hyrd  high  admiral,  or 

lords  umimI .1 1  of  &e  Admiralty: 

aod  Ifae  Aoi  is  the  onion  flag,  in  which 
the  cnneMf  St  George,  St  Andrew,  and 
ScFteickaRHeoded.  This  flag  is  ap* 
i»  Ae  admiral  of  the  fleet 

nary  a  fleet  is  divided 
iBlD  ^haemiHmiiii  tlif  centi^  the  van, 
Mai  Ar  Bv;  the  centre  being  distin- 
gBribeHy-ndooknirs,  the  van  by  white, 
aaid  Ae  nar  by  bine,  and  respectively 
by  an  admiral,  a  vice-admiral, 
il.  When  the  fleet  is  very 
three  divisions  in  each 
d  each  squadron  has  then 
vioe-edmiral,  and  rear-ad- 
wh»  respectively  hold  the  com- 
■■d  «f  iia  centre,  van^  and  rear  divi- 
■■k    fAiwiBAi^  p.  27.] 

Ths  ttree  flags  are  plidn  red,  white 
faonw  Ike  red  en»  of  St  George,  and 
fbbi  Use  ;  and  tiie  ensign  worn  by  the 
ifcip  tkat  carriea  a  flbg,  as  well  as  bv 
every  dap  bdonging  to  the  same  sqnad- 
na,  is  alv^s  of  the  same  colour  as  that 

tf  ^e  flag  (tflW  <'f  ff^wnmfmding  it 

Bf  4 WHL  IV«  e.  ld»  §  U,  itisenacted 
that  if  aoy  person  shall  hoist,  carry,  or 
wear  on  boasd  any  venel,  whether  mer- 
efaaot  or  otfaeiwiae,  belonging  to  any  of 
His  Ha|ei«7's  snli^ectB,  wiwout  particular 

1  fer  so  dom^  His  Majesty's  Jack, 

ily  called  the  Union  Jack,  or  any 
I  or  aoT  such  colours  as  are  usu- 
ally won  by  His  Majesty's  ships,  or  any 
iag, jsek^pendaiit,  or  colour  resembUng 
those  of  ffii  Migeity«  or  any  enagn  or 


colour  whatever  other  than  those  pre- 
scribed by  proclamation,  the  persons  so 
offending  are  to  forfeit  a  sum  not  exceed- 
ing 500/. ;  and  every  such  flag,  colour,  &c 
shall  be  forfeited. 

FLOTSAM,  or  FLOATSAM,  is  such 
portion  of  the  wreck  of  a  ship  and  the 
cargo  as  continues  floating  on  &e  sur&oe 
of  the  water.  Jetsam  is  where  goods  are 
cast  into  the  sea,  and  there  smk  and  re- 
main under  water ;  and  Ligan  is  where 
thev  are  sunk  in  the  sea,  but  are  tied  to  a 
cork  or  buoy,  in  order  that  they  may  be 
found  again. 

These  barbarous  and  uncouth  appella- 
tions are  used  to  distinguish  goods  in 
these  circumstances  from  legal  wreck,  in 
order  to  constitute  which  they  must  come 
to  land. 

Flotsam,  jetsam,  and  ligan  belong  to 
the  lung,  or  his  grantee,  if  no  owner  ap- 
pears to  claim  within  a  year  after  they 
are  taken  possession  of  by  the  persons 
otherwise  entitled.  Thev  are  accounted 
so  far  distinct  from  legal  wreck,  that  by 
the  king's  grant  of  wreck,  flotsam,  jetsam* 
and  ligan  will  not  pass. 

Wreck  is  frequently  granted  by  the 
king  to  lords  of  manors  as  a  royal  fran- 
chise; but  ifthe  king's  goods  are  wrecked, 
he  can  claim  them  at  any  time,  even  after 
a  ;^ear  and  a  day.  The  same  distinction, 
it  is  presumed,  would  prevail  with  respect 
to  flotsam,  jetsam,  and  ligan. 

FOOTPATH.    [Wats.] 

FOREMAN.    rJuKY.] 

FORESTALLING,  ENGROSSING, 
&c  Engro9sinp  is  the  offence  of  purchasing 
lai^  quantities  of  any  commodity,  in 
order  to  sell  it  again  at  a  higher  price. 
There  are  numerous  statutes  against  this 
offence,  and  it  was  also  an  offence  at  com- 
mon law.  The  English  were  not  singu- 
lar in  this  absurd  species  of  legislation. 
They  had  the  authority  of  the  Athenians 
[Corn  Trade,  ANcua^T,  pi  667J,  who 
were  as  ignorant  of  the  true  principles  of 
public  economy  as  the  most  ignorant 
nation  of  modem  times. 

ForegtaUinp,  also  an  offisnoe  at  commcm 
law,  is  described  in  a  statute  of  Edward 
VI.  to  be  the  buying  or  contracting  fbr 
any  merchandise  or  victual  coming  the 
way  to  market;  or  dissuading  persona 
from  bringing  tiieir  goods  or  provisions 
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there,  or  persuading  them  to  enhance  the 
price  when  there.  There  is  something 
like  authority  for  this  in  the  Roman  law. 
The  Lex  Julia  de  Annona  imposed 
penalties  on  those  who  combined  to  raise 
prices. 

•*  Jiearating,"  says  Blackstone,  ^  was  de- 
scribed in  the  same  statute  to  be  the  buying 
of  com  or  other  dead  Tictnal  in  any 
market  and  sellinff  it  again  in  the  same 
market  or  within  four  miles  of  the  place. 
For  this  also  enhances  the  price  of  proyi- 
sions,  as  every  successiye  seller  must 
have  a  successive  profit"  As  to  engross- 
ing, Blackstone  remarks:  **  tMs  must  of 
course  be  injurious  to  the  public,  by  put- 
ting it  in  the  power  of  one  or  two  rich 
men  to  raise  the  price  of  provisions  at 
their  own  discretion." 

An  exact  definition  of  Badgering  is 
not  at  hand ;  but  the  nature  of  tlus  offence 
may  be  collected  from  the  ofiences  which 
it  keeps  company  with. 

Notwithstanding  the  reasons  given  by 
Blackstone,  all  these  offences  have  been 
abolished  by  7  &  8  Vict,  c  24,  entitled 
*  An  Act  for  abolishing  the  offences  of 
forestalling,  regrating,  and  engrossing, 
and  for  repealing  certain  statutes  passed 
in  restraint  of  trade.' 

The  preamble  of  the  act  is  as  follows : 
—"Whereas  divers  statutes  have  been 
from  time  to  time  made  in  the  parliaments 
of  England,  Scotland,  Great  Britain,  and 
Ireland,  respectively  prohibiting  certain 
dealings  in  wares,  victuals,  merdiandise, 
and  various  commodities,  by  the  names  of 
badgering,  forestalling,  regrating,  and  en- 
grossing, and  subjecting  to  divers  punish- 
meiits,  penalties,  and  forfeitures  persons 
so  dealing:  and  whereas  it  is  expedient 
that  such  statutes,  as  well  as  certain  other 
statutes  made  in  hinderanoe  and  in  re- 
straint of  trade,  be  repealed :  and  whereas 
an  act  of  the  parliament  of  Great  Britain 
was  passed  in  the  twelfth  year  of  the 
reign  of  King  George  III.,  intituled  '  An 
Act  for  repoding  several  Laws  therein 
mentioned  against  Badgers,  Engrossers, 
Forestallers,  and  Regraters,  and  for  in- 
demnifying Persons  against  Prosecutions 
for  Omnoes  committed  against  the  said 
Ads,'  whereby,  after  recitmg  that  it  had 
been  found  by  experience  that  the  re- 
straint laid  by  several  statutes  upon  Uie 


dealing  in  com,  meal,  fiour,  cattle,  and 
sundry  other  sorts  of  victuals,  by  prevent- 
ing a  fi^ee  trade  in  the  sud  oommodiiies* 
have  a  tendency  to  discourage  the  gnrwtia 
and  to  enhance  the  price  of  the  Eame, 
which  statutes,  if  put  m  execution,  would 
bring  great  distress  upon  the  inhabitantB 
of  many  parts  of  this  kingdom,  and  in 

S articular  upon  those  of  the  dties  of  Lon- 
on  and  Westminster,  sundry  acts  tberein 
mentioned,  and  all  the  acts  made  for  the 
better  oiforcement  of  the  same,  were 
repealed,  as  being  detrimental  to  the 
supply  of  the  labouring  and  mannfoctnr- 
bg  poor  of  this  kingdom :  and  wfaeress, 
notwithstanding  the  making  of  the  first- 
recited  act,  persons  are  still  liable  to  be 
prosecuted  for  badgering,  engrossing  fore- 
stalling, and  regrating,  as  bein^  cdBBencea 
at  conmion  law,  and  also  forbidden  by 
divers  statutes  made  before  the  earliest 
of  the  statutes  thereby  repealed:  fofr 
remedy  thereof,  and  for  the  extension  of 
the  same  remedy  to  Scotland  and  to  Ire> 
land,  be  it  enacted,"  &c. 

The  second  section  repeals  the  severa] 
acts  and  ^rts  of  acts  made  in  the  parlia- 
ments of  England  and  Scotland,  Great  Bri- 
tun  and  Ireland,  thereafter  mentioned,  bnt 
not  so  as  to  save  any  act  repealed  by  anyr 
of  the  acts  hereby  repealed. 

The  English  statutes  which  are  repealed 
extend  from  the  51  Henry  III.  to  tlie 
5&6EdwardVLcl5. 

The  third  section  enacts,  "That  the 
several  acts  and  parts  of  acts  which  were 
repealed,  as  to  Great  Britain,  by  the  first* 
recited  act  of  the  tweUth  year  of  the 
reign  of  King  George  III.  shall  be  taken, 
after  the  passinf  of  this  act,  to  be  re- 
pealed as  to  the  United  Kmgdom  of  Great 
Britain  and  Ireland." 

The  fourth  section  provides,  *'That 
nothing  in  this  act  contamed  shall  be  eon-> 
strued  to  apply  to  the  offence  of  know- 
ingly and  fraudulently  spreading  or  con- 
spiring to  spread  any  fklse  mmour,  with 
intent  to  enhance  or  decry  the  price  of 
any  goods  or  merdiandise,  or  to  the  offence 
of  preventing  or  endeavouring  to  prevent 
by  force  or  Sireats  any  ffoods,  wares,  or 
merchandise  being  brought  to  any  foir  or 
market,  but  that  every  such  offence  may 
be  inquired  of,  tried^  and  punished  as  if 
^s  act  had  not  been  made. 
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TkcMk  tbe  hw  against  engroniiig, 

instaUSs^^  and  rcgratiiig  was,  we  be- 

iirre,  KUaa  esfbroed,  the  repeal  of  this 

■ta  cf  abmd  k^dation,  and  of  the 

euBmon  law  apf&aMe  to  these  so-called 

d^Eces,  Ib  a  proper  neasnre,  particolariy 

as  tbe  graua  cf  dbeRpeal  is  that  the  sta- 

tatEswere  "pnei  is  restraint  of  trade.*' 

Tnde  tlMidbre,  his  admitted,  should  not 

be  RstruBcd  ky  mtntes ;    a  principle 

wbidi,  if  M7  earried  oat,  would  add 

Srcsfly  to  tbe  pn^peritT  of  this  country. 

FOEESrUWa    On  the  establish- 

Bicst  of  AeSomn  kings  in  EbiKland,  it 

lias  paaBj  beea  sappofled^at  the 

propotf  flf  tQ  ^  animals  of  chase 

ihroo^  die  kingdom  was  held  to  be 

vested  BAeavin,  and  no  person  witb- 

oat^dpnEeeBoeof  the  crown  was 

allovid  to  kat  even  upon  his  own  e»> 

tate.  Bi  lUiis lather  a  conjecture  de- 

dvcei  te  ie  supposed  principles  of 

t^^iOm,  An  a  weU-establiahed  fiust 

UncKKhvs  respecting  the  fbrests 

nu^  Ae  ia«9  attribated  to  the  Con- 

fvnr;  mk  poliapB  all  Uiat  we  can  af- 

snuiiriitifter  tbe  Norman  conquest 

^  Mgi  Insts  were    guarded   with 

QBciiRaferstrietDesa  than  before ;  that 

l^aaiffvas  extended  and  possibly 

'^mt  oKs  their  bounds  eiilai]ged : 

wRifHKnapon  them  were  punishea 

^BK^gNalerseTerity;  and,  finally, 

^tken  w  established  a  new  syston 

tf^naiflf  eomrts  for  their  adminis- 

^1^  ^  sai  acoordmg  to  which  not 

ciTiacfeees  touching  the  royal  forests 

*^  tried,  Imt  also  all  persons  liTing 

¥Atevoperties  were  generally  go- 

J^atd.    This  is  tfie  system  or  code  mat 

sp«paiy  caUed  the  forest  laws.    Yet 

^  of  tins  in  its  original  integrity  we 

bte  BO  eoBipIele  or  anthoritatxTe  record ; 

wwf  knowledge  of  it  is  derived  firwn 

tveioddeDtil  nocioea  of  the  chroniclers ; 

oe  v^ae  tfaoQ^  energetic  langua^  of 

f°>>pi>iat  aad  coodemiialion  in  which  it 

^  l^patefij  spoken  of;  the  various  le^ 

Jftw  coactmenti  for  its  reform  which 

^  ten  prcMTed ;  and  the  remnants 

cfhu^dcbmrmed  to  a  comparatively 

'^otpcriod- 

The  Conmror  is  said  to  have  po«- 
Ksttd'm  Wof-Di  parts'  of  England  68 
w^  13  chaees,  and  781  parks.    Le- 


gally, forests  aud  chases  differ  fhnu 
parks  in  not  being  inclosed  by  walls  or 
palings,  but  only  encompassed  by  metes 
and  bounds;  and  a  chase  differs  fh>m  a 
forest,  both  in  being  of  much  smaller  ex- 
tent (so  that  there  are  some  chases  within 
forests)  and  in  being  capable  of  being 
held  by  a  subject,  whereas  a  forest  can 
only  be  in  the  hands  of  the  crown.  But 
the  material  distinction  is,  or  rather  was, 
that  forests  alone  were  subject  to  the 
forest  laws  so  long  as  they  subsisted. 
Every  forest  however  was  also  a  chase. 
A  forest  is  defined  by  Manwood,  the 
authority  on  the  forest  laws,  as 
**  a  certain  territory  or  circuit  of 
[y  grounds  and  pastures,  known  in 
its  bounds,  and  privileged,  for  the  peace- 
able being  and  abiding  of  wild  beasts, 
and  fowls  of  forest,  cha«s,  and  warren,  to 
be  under  the  long's  protection  for  his 
princely  delight;  replenished  with  beasts 
of  veneiyor  chase,  and  great  coverts  of 
vert  for  succour  of  the  said  beasts ;  for 
preservation  whereof  there  are  particular 
laws,  privilegos,  and  [officers  belonging 
thereunto."  The  beasts  of  park  or  chase, 
according  to  Coke,  are  properly  the  buck, 
the  doe,  the  fox,  the  marten,  and  the  roe ; 
but  the  term  in  a  wider  sense  compre- 
hends all  the  beasts  of  the  forest  Beasts 
of  warren  are  such  as  hares,  conies,  and 
roes ;  fowls  of  warren,  such  as  the  par- 
tridfl^,  quail,  rail,  pheasant,  woodcock, 
mallard,  heron,  &c  He  afterwards  how- 
ever quotes  a  decision  of  the  justices  and 
the  kind's  council  that  roes  are  not  beasts 
of  the  forest,  because  they  put  to  flight 
other  wild  beasts  (eo  quod  fugant  alias 
tens),  which  seeots  an  odd  reason; 
perhaps  the  word  should  be  ''fogiunt" 
Cbecause  they  fly  finom  other  wild  beasts). 
And  he  adds,  "  beasts  of  forests  be  pro- 
perly hart,  hind,  buck,  hare,  boar,  and 
wolf;  but  legally  all  wild  beasts  of 
venery."    (Co.-Litt  sec.  387.) 

For  the  antiquity  of  the  royal  forests 
in  England,  **me  best  and  surest  argu- 
ment," says  Coke,  elsewhere  (4  Inst, 
819),  ''is,  that  the  fbrests  in  England, 
being  sixty-nine  in  number,  except  the 
New  Forest,  in  Hampshire,  erected  by 
William  the  Conqueror,  and  Hampton 
Court  Forest,  by  Henry  VIII.,  ana  by 
authority  of  parliament,  are  so  ancient, 
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as  no  record  or  history  doth  make  any 
mention  of  their  history  or  beginning." 
Yet  it  appears,  both  from  the  great 
charter  of  John,  and  from  a  previous 
charter  granted  by  Stephen,  that  some 
lands  had  been  afforested  (as  the  term 
▼as)  after  the  time  of  the  two  first  Nor- 
man kings.  <*  The  forests/'  says  Stephen, 
'^irhich  King  William  mv  grand&ther, 
and  William  II.  my  nncle,  made  and 
held,  I  reserve  to  myself;  all  the  others 
which  King  Henry  superadded  I  render 
up  and  concede  in  qniet  to  the  churches 
and  the  kingdom."  And  one  of  the  con- 
cessions demanded  from  John  and  granted 
in  Magna  Charta  (§  47)  was,  that  all  the 
lands  which  had  been  afforested  in  his 
time  should  be  immediately  disafforested. 
No  additional  forests  appear  to  have  been 
made  from  the  reign  of  John  till  that  of 
Hampton  Court  was  constituted  by  act  of 
parliament  in  1539  (81  Hen.  VIII.  c.  5). 
The  name  given  to  it  in  the  statute  is 
Hampton  Court  Chase ;  but  it  is  enacted 
that  all  offenders  in  it  shall  incur  such 
penalties  as  the  like  offenders  do  in  any 
other  fbrest  or  chase.  It  was  therefore 
made  a  forest  as  well  as  a  chase. 

Many  historians  tell  us  that  King  John 
granted  a  charter  of  forests  at  the  same 
time  with  Magna  Charta.  This  is  in- 
deed distinctly  asserted  by  Matthew 
Paris,  who  even  professes  to  give  the 
charter  at  fldl  length.  But  the  statement 
18  entirely  unfounded;  the  concessions 
obtained  from  John  in  regard  to  the  royal 
forests  are,  as  mentioned  above,  contained 
in  the  Great  Charter:  the  Carta  de 
Foresta,  which  M.  Paris  quotes,  is  a 
charter  granted  by  Henry  III.  in  the  9th 
year  of  his  reign  (▲.d.  1224).  This  was 
the  first  separate  charter  of  forests.  It  is 
commonly  printed  in  the  statutes  from 
the  Inspeximus,  or  confirmation  of  it,  in 
the  28th  of  Edward  I.  (a.d.  1299).  The 
8abse<iuent  legislation  upon  this  subject  is 
principally  to  be  found  in  the  following 
statutes  i-^The  Customs  and  Assize  m 
the  Forest,  or  the  Articles  of  Attach- 
ments of  the  Forests  (of  which  the  date  is 
not  known);  the  Ordinatio  Forests  of 
the  83  Edw.  I.  (1305);  the  Ordmatio 
Forests  of  the  34  Edw.  I.  (1806) ;  the  1 
Edw.  III.  c  8  (1327);  and  the  7  Ric.  II. 
c  8  (1883). 


One  of  the  chief  things  insisted  upon  in 
the  early  national  demand  for  the  refonn 
of  the  forest  laws,  was  the  mitigatiosi  of 
their  severe  code  of  punishments.  The 
Conqueror,  who,  as  the '  Saxon  Chronicle' 
says,  loved  the  red  deer  as  if  he  had  been 
their  fiither,  is  affirmed  to  have  visited 
the  slaughter  of  one  of  these  animals  with 
a  heavier  penalty  than  the  murder  of  a 
human  bemg.  And  it  would  appear 
from  the  charter  of  Henry  III.  that  the 
offence  had  previously  been  punishable 
not  only  with  mutilation,  but  with  death. 
**  No  man  from  henceforth,"  says  the  10th 
clause  or  chapter  of  the  charter,  ''shall 
lose  either  life  or  member  for  killiiig  of 
our  deer ;  but  if  any  man  be  taken  and 
convict  for  taking  of  our  Tenison,  he 
shall  make  a  grievous  fine,  if  he  have 
anything  whereof;  and  if  he  have  nothing 
to  lose,  he  shall  be  imprisoned  a  year  and 
a  day :  and  after  the  year  and  day  ex- 
pired, if  he  can  find  sufficient  sureties,  he 
shall  be  delivered ;  and  if  not,  he  shall 
abjure  the  realm  of  England.*'  According^ 
to  Matthew  Paris  (whose  authority  how- 
ever, on  such  a  matter,  is  not  worUi 
much),  Richard  I.  had  already  repealed 
the  penalties  of  mutilation  for  offences 
against  the  forest  laws. 

The  forest  laws,  as  already  mentioned, 
were  administered  by  their  own  officers 
and  courts.  The  officers  were  the  jus- 
tices in  eyre  of  the  forest;  the  waraens 
or  warders ;  the  verderers,  foresters,  asis- 
ters,  regarders,  keepers,  bailiffs,  bendleB, 
&c. 

The  four  principal  forests  in  England 
were  accounted  to  be,  the  New  Forest, 
Sherwood,  Dean,  and  Windsor.  Among 
the  others  were  Epping,  in  Essex ;  Dart- 
moor in  Devonshire ;  Wichwood,  in  Ox- 
fordshire ;  Salcey,  Whittlebury,  and  Rock- 
ingham, in  Northamptonshire;  Waltham, 
in  Lincolnshire;  itichmond,  in  York* 
shire,  &c. 

The  oppresdve  powers  vested  in  the 
crown  by  the  forest  laws,  after  having  to 
a  great  extent  long  ceased  to  be  exercised, 
were  revived  by  Charles  I.,  and  endea- 
voured to  be  turned  to  account  in  replen- 
ishing his  empty  exchequer.  At  tiie 
Court  of  Justice-seat  (which  was  the 
supreme  forest  conrt,  and  held  every  year 
before  the  chief  justice  in  eyre  of  the 
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fce«it)Ud  m  1632,  befi>re  the  earl  of 
BoifaDd  M  eUef  jostioe  in  eyre  fouth  of 
the  TrcDt,  large  sbbb  of  moDcy  were  ex- 
torted frooi  naaT  penona,  chiefly  as  com- 
prwitiona  fiyr  aUffed  encroachments  on 
the  andent  bomdaneB  of  the  forests,  al- 
ttnoQ^  after  a  <iBet  possesaion  of  three 
orftnr  nemaiim  This  accordingly  was 
one  of  tiM  EDevaoees  to  which  the  Long 
PazfiaiBent  dimied  its  earliest  attention. 
One  of  the  Ata  which  that  asBemblv 
paaaedmiUfintaBioa  (the  16  Char.  1. 
c  16>»  wvoli&d  'An  Act  for  the  Cer- 
tun^  «f  FoRAi  sid  of  the  Meets,  Meers, 
^'  '""     dsof  the  Forests,' wluch 

I  m  the  preamble,  that  not  only 
.    ^      Efe  U  of  late   been   given  by 
jrkmk  fte  borads  of  aome  of  the  fbrests 
asly   extended,  or  pre- 
liiciiBd, beyond  the  boonds  oom- 
and  fijrmeriy  observed,  to 
jetanee    and  vexation   of 
.  .     _  havmg  lands  adioining; 
teAaekdabobeen  some  endeavours 
fRton  **«>  set  on  foot  forests  in 
■MpBti  if  this  realm  and  the  dominion 
'  waia.  vhoe,  in  truth,  none  have 
tB  mt^uL  to  be,  or,  at  least,  have  not 
■  Md  if  long  time."    It  is  therefore 
!fed  te  the  boonds  of  every  forest 
iUffetbose  commonly  known,  reputed, 
■si  m  tabm  to  be  its  boonds ;  and  that 
afi  ja^pHsts,  &c  to  the  oontrair  shall 
W^:  ^bat  no  place  where  no  Jnstioe- 
■Harsdbff  ft»t  court  had  been  held 
nim  Bxty  years  should  be  accounted 
jbrai;  Old  that  oommisnons  should  be 
■Hi  fv  aaeertaining  the  bounds  of 
tefli  aa  Aey  atood  m  the  20th  year  of 
:ke  peee&ig  reign,  and  beyond  which 
ihcy  dhoald  not  thenceforth  be  extended. 
Saee  Ae  pMnng  of  this  Act,  the  old 
hntt  laws  may  te  considered  as  having 
bea  peacdcally  abolished,  and  the  offices 
Iwith  their  administration  and 
tamed  into  little  better  than 

Tht  lllh  dialler  of  the  Carta  Forests 
«f  Heny  IIL  contains  the  following 
caridBs  pnmaon:— ^Whatsoever  arch- 
hohqi^  bafaop,  earl,  or  baitm,  coming  to 
as  at  oar  conmiandment,  passeth  by  our 
foal,  k  doll  be  lawftd  Ibr  him  to  take 
aad  l£B  one  or  two  of  our  deer,  by  view 
of  flv  tant»er,  if  he  be  present ;  or  else 


he  shall  cause  one  to  blow  an  horn  Ibr 
him,  that  he  seem  not  to  steal  our  deer; 
and  likewise  they  shall  do  returning  from 
us  as  it  is  aforesaid."  As  this  law  is  still 
unrepealed,  any  bishop  or  nobleman  may 
shoot  one  or  two  of  the  deer  if  he  should 
pass  through  any  of  the  royal  forests  in 
ffoin^  to  or  returning  from  parliament 
Hunting  was  formerly  so  common  or 
univeraal  an  episcojMiI  amusement,  that 
the  crown  is  still  entitled,  at  the  death  of 
every  bishop,  to  have  his  kennel  of  hounds, 
or  a  composition  in  lieu  thereo£  Auck- 
land Park,  and  certain  other  demesnes, 
formerly  held  of  the  bishop  of  Dur- 
ham by  forest  services;  ^^ particularly,* 
says  Ciunden,  **  upon  bis  great  huntings, 
the  tenants  in  these  parts  were  bound  to 
set  up  for  him  a  field-house,  or  tabemade, 
with  a  chapel,  and  all  manners  of  rooms 
and  offices;  as  also  to  fomish  himwitii 
do^  and  horses,  and  to  carry  his  pro- 
vision, and  to  attend  him  during  his  stay 
for  the  supply  of  all  conveniences.  But 
now  all  services  of  this  kind  are  either 
let  fidl  by  disuse,  or  changed  into  pecu- 
niary payments,"  [Game  Laws  ;  Woods 

AND  FORESTS/I 

FORFEITURE,  the  punishment  by 
loss  of  lands,  estates,  rights,  offices,  or 
personal  effects,  which  is  annexed  by  law 
to  certain  crimes,  and  also  tocertain  illegal 
acts  and  neglect  of  duties  in  the  holder  of 
lands  or  offices. 

Forfeiture  is  the  French  Forfiutnre, 
which  is  from  the  word  Forfeit,  "a 
crime."  The  verb  For&ire(Forisfaoere), 
is  to  do  anything  contrary  to  duty.  For- 
feiture, according  to  Richelet  (Xh'cfioa- 
flairs),  is  ^  a  feult  committed  by  an  officer 
of  justice,  for  which  he  ought  to  lose  his 
office."  The  distinction  between  Escheat 
and  Forfeiture  is  explained  under  At- 
tainder and  Escheat. 

In  criminal  cases  forfeiture  is  three- 
fold:—1.  Of  real  estates  absolutely,  as 
for  high  treason ;  If  freehold,  to  the 
king ;  if  copyhold,  to  the  lord.  2.  Of 
the  profits  of  the  real  estate,  if  freehold, 
to  the  crown  during  the  life  of  the  offender, 
and  a  year  and  a  day  afterwards,  in  the 
case  of  petty  treason  or  murder ;  after 
which  the  land  escheats  to  the  lord ;  if  it 
is  copyhold,  it  is  at  once  forfeited  to  the 
lord.     8.  Of  goods  and  chattels,  in  all 
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cases  of  felony.  Some  other  cases  of 
fori^tare  of  lands  or  goods,  or  both,  are 
established  by  difiGerent  statutes,  as  the 
statutes  of  pnomiinire,  &o. 

Lands  are  forfeited  upon  attainder, 
and  not  before  [  Attainde&I  :  goods  and 
chattels,  upon  conyiction.  The  forfratnre 
of  lands  has  relation  to  the  time  of  the 
offence  committed ;  the  forfeitore  of  goods 
and  chattels  has  not,  and  those  only  are 
forfeited  which  the  oflBsnder  has  at  the 
time  of  his  con^ction.  A  bond  Jide 
alienation  of  his  goods  and  chattels  nuule 
hj  a  felon  or  traitor  between  the  com- 
mission of  the  o£Eence  and  his  conTiotion, 
is  therefore  yalid. 

Forfeiture,  in  civil  cases,  takes  place 
where  a  tenant  of  a  limit&d,  or,  as  it  is 
called,  a  particular  estate,  grants  a  larger 
estate  than  his  own,  as  where  a  tenant  for 
life  or  years  assumes  to  convey  the  foe- 
ample.  So,  if  a  copyholder  commits 
waste,  or  refuses  to  do  suit  of  court,  or  a 
lessee  impugns  tiie  title  of  his  lessor ;  for 
in  all  these  cases  there  is  a  renunciation 
of  the  connexion  and  dependence,  which 
oonstitate  the  tenure,  and  which  are  an 
implied  condition  annexed  to  every  limited 
estate. 

Forfeiture  may  also  be  the  consequence 
of  the  breach  of  covenants  between  land- 
lord and  temmt,  or  persons  connected  in 
tenure;  but  in  cases  of  forfidture  where 
compensation  can  be  made  for  the  breach 
of  the  condition,  a  court  of  equity  will 
compel  the  party  entiUed  to  the  forfeiture 
to  accept  compensation.  The  right  to 
take  advantage  of  a  forfeiture  may  also 
be  waived  by  any  act  of  the  person  enti- 
tied  which  recognises  the  continuance  of 
the  titie  in  the  particular  tenancy,  as,  for 
instance,  the  receipt  of  rent  by  a  land- 
lord in  respect  of  a  time  subsequent 
to  the  act  by  which  the  forfeiture  is 
incurred. 

Lands  may  also  be  forfeited  by  alien- 
ation contra^  to  law,  as  by  alienation  in 
mortmain  without  licence,  or  to  an  alien : 
in  the  former  instance,  if  the  immediate 
lord  of  the  fee,  or  the  lord  paramount, 
neglect  to  enter,  the  king  may ;  and  in 
the  latter,  thongih  the  conveyance  is 
effectual,  yet  as  an  alien  cannot  hold 
laftds  the  king  may  enter,  upon  office 
found*  [AusN ;  Office  Fomrix.] 


Offices  are  forfeited  bv  the  neglect  oH 
misbehaviour  of  the  holders  ;  and  the 
right  to  the  next  presentation  to  eoclesi^ 
astical  benefices  is  forfeited  by  Simony 
and  by  Lapse.  [Benefice,  p.  351 ;  Ai> 
VOWSON,  p.  48.] 

The  term  Confiscation  is  not  now  used 
as  a  term  of  English  law,  but  it  'was  onc« 
in  use,  and  was  applied  to  thoee  goods 
which  were  forfeited  to  the  king's  Exche- 
quer. Goods  confiscated,  it  is  said,  are 
generally  sudi  as  were  arrasted  and  seised 
to  tiie  kmg^s  use,  and  therefore  goods  COD- 
fiseated  and  goods  forfeited  are  synony- 
mous terms.  If  this  explanation  is  right. 
Forfeiture  is  a  more  comj^rehensive  term 
than  Confiscation  in  English  law. 

Confiscation  is  firom  the  Latin  Confisca- 
tio,  whidi  properly  means  the  seizure  of 
the  property  of  an  offender  for  the  Impe- 
rial Tiscns,  or  the  Imperial  treasury :  the 
property  of  the  Roman  Emperor,  as  Em- 
peror, was  expressed  by  the  term  Fiscns. 
Fiscus  signifies  a  wicker  basket :  the  word 
Hanaper  (hamper)  has  the  same  meaning. 

FORGERY,  from  the  French /br^w, 
'  to  heat  metal  and  hammer  it,'  which  is 
from  the  Latin  ftngere.  From  this  sense 
of  forger  came  the  meaning**  to  make" 
oenerally,  to  invent  Le^  forgery  is 
Uie  felse  making,  counterfeiting,  altering, 
or  uttering  any  instrument  or  writing 
with  a  fraudulent  intent,  whereby  another 
may  be  defrauded.  The  offence  is  com- 
plete by  the  making  the  forged  instru- 
ment with  a  fraudulent  intent,  though  it 
be  not  published  or  uttered ;  and  the  pub- 
lishima^  or  uttering  of  the  instnunent, 
knowmg  it  to  be  rorged,  is  punished  in 
the  same  mann^  as  the  yn^igng  or  coun* 
terfeiting. 

It  is  by  ao  means  neoessazy  to  bring 
the  ofifence  within  the  legal  meaning  m 
the  term  forgery,  that  the  name  of  oav 
person  should  be  counterfeited  thoofpi 
this  is  the  most  common  mode  in  which 
the  crime  is  committed ;  thus  a  man  is 
guil^  of  forgery  who  antedates  a  deed 
for  the  purpose  of  defraudmg  otiier  par- 
ties, though  be  ngns  his  own  nameto  tbe 
instrument;  and  the  offence  is  equally 
complete,  if  a  man  bdng  instroc^  to 
make  the  will  of  another,  inserts  provi- 
sions of  his  own  authority.  In  Iratb  tiie 
1  offence  oonsistB  in  the  fraud  and  deceit 
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of  forgery 
rytetaslfaecoin- 
PBMfid  and  paper 
proportionally  exteiiaed, 
■ere  eiuwted,  irhich  in 
Ihe   offence  a  capital 
fckaqr- 

Tbe  cxtROK  aeverity  of  these  lairs 
tended  to  defeat  tibor  oifagect,  and  the  par- 
ties very  frByiidjf  chose  rather  quietly 
to  aoatsB  dn  kv  mffictcd  upon  them  by 
the  fniBiainim  ef  the  offence,  than  hy  a 
imwuitfinlpgAjeet  the  offender  to  the 
kMaoffife.   This  Ibeling,  and  the  difih- 
noa  of  ife  tratfc,  thatlie  oljeet  of  aU 
lam ii  iBfRfOit  erhne  and  not  merely  to 

nAehasRlatinc  to  forgery;  and  now 
br^ettMe  11  G«o.  IV.  and  I  Wm.  IV. 
^m;  14  3  Wm.  IV.  c.  59,  and  1  Viet 
e.  §i.4e  poaidnnent  of  death  is  abolished 
ia  am  «f  hrgjerj,  and  a  punishment 
^ww  kt««en  tnasportation  fbr  life 
M^mpnoBBient  for  two  years,  is  snb- 
«iMi£(lHswUns,P.C.;  RoaseU  On 
OMr;Dfeaeon's  Crimimal  Leao,) 

Tktmatit  law  on  forgery  in  general 
miniiSeodand  as  well  as  to  En^and. 
fOCXDUNG  HOSPITALS  are 
which  exist  in 
towns  of  Enrope,  for  taking 
nfts  forsaken  by  their  parent^ 
generally  die  oflbpnag  of 
connexions.  These  institn- 
from  the  IGddle  Ages,  and 
^EBPWfabBehed  for  the  porpose  of  pre- 
wadsf  &e  destmction  of  children  either 
Wactaal  ^iolenoe  or  by  being  exposed 
h  Ike  meets  or  highways.  Ainong  the 
Bbbmbs  and  other  nations  of  antiquity, 
Ae  ciLpoaMc  of  children  by  poor  or  un- 
Mmg  paRBts  was  a  frequent  pracdoe, 
Iwaanotpoaishedbythelaws.  After 
'  J  beeame  the  religion  of  the 
it  was  forlndden  by  the  £m- 
Valendnian,  Valens,  and  Gra- 
(Cad.  TiiL  tit  51  (52),  <De  Infon- 
ttMsezpositis,'  &c>  At  the  same  dme, 
te  greater  strictness  of  the  laws  con- 
enoag  marriage  and  against  ooncnbi- 
asge^  Ae  rdif^ns  and  moral  denuncia- 
'  net  vnwedded  interoonrse,  and 
( the  obUgatory  celibacy  intro- 
the  clongy,  and  the  se?ere 
--^ —  Its   inliraotkm,  all 


tended  to  increase  the  danger  to  whidi 
illegitimate  inftnts  were  expoBed{from 
the  sentiments  of  fear  and  shame  in  their 
parents^  Ghild-mnrder  and  the  exposure 
of  children  became  nearly  as  frequent  in 
Christian  countries  as  they  had  been  in 
heathen  times,  only  the  parents  took 
greater  care  to  conceal  themselyes;  and 
humane  individuals  in  Tarious  countries 
besan  to  derise  means  to  collect  and  pro> 
Tide  for  the  forsaken  in&nts  found  in  the 
streets.  In  thU,  as  in  other  acts  of  charity, 
ecclesiastics  stood  foremost  At  Borne, 
Innocent  III.,  in  1198,  when  rebuilding 
and  enlarging  the  great  hospital  of  S. 
Spirito,  allotted  a  part  of  it  to  the  recep- 
tion of  foundlings,  sereral  infonts  haTing 
been  found  drowned  in  the  Tiber  about 
that  time.  Thisasylnmfor  the*'espoeti,'* 
or  foundlings,  was  afterwards  enlarged 
and  endowra  by  subsequent  popes,  and 
the  institution  was  adopted  by  degrees  in 
other  cities.  It  was  thought  that  by  pro- 
riding  a  place  where  mouers  might  de* 
posit  their  illegitimate  children  in  safety 
without  being  subject  to  any  inquiry  or 
exposure,  the  frequent  recurrence  of  the 
cnme  of  child-murder  would  be  pre- 
vented. For  this  purpose  a  turning  box 
was  foced  in  an  opening  of  the  wafi  in  a 
retired  part  of  the  buildmg,  in  which  the 
child  being  deposited  b^  the  mother  in 
the  night,  and  a  bell  being  rung  at  tiie 
same  tmie,  the  watch  inside  turned  the 
box  and  took  the  infhnt,  which  from  that 
moment  was  placed  under  the  protection 
of  the  institution,  was  nursed  and  edu- 
cated, and  afterwards  apprenticed  to  some 
trade  or  profession.  Those  parents  who 
were  in  hopes  of  being  able  to  acknow- 
ledge their  child  at  some  future  time, 
placed  a  marie  or  note  with  it,  by  which 
It  was  afterwards  known  when  they  came 
to  claim  it,  and  it  was  then  restored  to 
them  on  their  defraying  the  expense  in- 
curred for  its  mamtenanoe. 

In  France  the  philanthropist  Vincent 
de  Panle,  the  founder  of  the  Society  of 
the  Missions,  in  the  first  half  of  the  seren- 
teenth  century,  exerted  himself  to  found 
an  asylum  for  infonts,  which  were  at 
that  tmie  ftre<pently  left  to  perish  in  the 
streets  of  Pans.  It  was  at  first  supported 
by  private  subscriptions*  but  aftenrards 
was  made  a  national  establishments 
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*H6pital  dee  Enfims  troay^'  Similar 
institations  were  founded  in  other  great 
French  cities.  In  1841  there  were  70,838 
illegitimate  children  bom  in  France — 
about  one  thirteenth  of  the  whole  number 
of  births ;  but  in  Paris  the  proportion  is 
much  greater,  being  one  illegitimate  child 
in  ever^  2*7  births.  Of  the  whole  num- 
ber of  illegitimate  children,  about  58  out 
of  every  100  are  abandoned  by  their 
mothers  and  taken  to  the  foundlmg  hos* 

Sitals,  where  nearly  two-thirds  of  them 
ie  before  they  are  a  vear  old.  (Guernr, 
Statistique  AforcUe  de  la  France.)  In 
1842,  out  of  10,286  births  of  illegitinuite 
children,  8231  were  abandoned  by  their 
parent  or  parents,  and  were  sent  to  the 
foundling  hospital.  Mortality  appears  to 
be  very  great  in  most  foundling  hospitals 
of  the  continent,  owing  to  carelessness, 
mismanagement,  or  want  of  sufficient 
funds  for  the  administration  of  those  in- 
stitutions. The  infants  are  given  out  to 
cheap  nurses  in  the  countiy,  where  a 
^reat  number  of  them  die.  At  the  same 
time,  it  is  remarkable  that  the  number  of 
illegitimate  births  has  greatiy  increased 
over  all  Europe  durinff  the  last  forty 
years.  (Benoiston  de  Ch&teanneuf^  Cou' 
aid^ratums  sur  les  Enfans  trouvA  dans  lea 
principaux  Etata  de  fEurope^  1824.) 

In  1739  a  charter  was  granted  for  es- 
tablishing a  foundling  hospital  in  London. 
On  the  26tiiof  October,  1740,  a  house 
was  opened  in  Hatton-Grarden  for  the  re- 
ception of  twenty  children  not  exceeding 
the  age  of  two  months.  The  regulations 
atatecC  that  *'  no  questions  whatever  will 
be  adced  of  any  person  who  brings  a 
child,  nor  shall  any  servant  of  the  house 
presume  to  endeavour  to  discover  who 
such  person  is,  on  pain  of  being  dis- 
charged." The  number  of  applicants  for 
the  admission  of  children  was  so  great 
that  a  balloting  process  was  necessary  in 
order  to  settie  tiie  choice  of  admission. 
In  1745  the  western  wing  of  the  present 
hospital  was  opened,  and  the  other  two  por^ 
tions  of  the  building  were  soon  built  Tlie 
applications  so  oonstantiy  exceeded  the 
nnmberwhichthe  funds  wonldsupport,that 
application  was  made  to  parliament,  and 
in  1756  the  sum  of  10,000Z.  was  granted, 
and  the  governors  of  the  hmnitel  were 
empowered  to  form  provincial  establish- 


ments. At  tills  period  the  institution  was 
e  videnti  V  popular.  The  act  of  application 
was  rendered  as  littie  troublesome  and  dis- 
agreeable as  possible.  A  basket  was  huns 
at  the  gate,  and  the  only  trouble  imposed 
on  parents  was  the  ringing  of  a  bell  as  they 
deposited  their  child.  On  the  2nd  of  Jane, 
1756,  when  the  new  svstem  began,  117 
children  were  received,  and  before  the 
close  of  the  year  the  number  of  chUdrea 
that  had  been  adopted  by  the  institution 
was  1783.  The  governors  did  not  jet 
see  the  consequences  of  their  mistaken 
liberality.  In  June,  1757,  they  caused 
notices  to  be  advertised  in  the  newspapers^ 
and  placards  to  be  posted  in  the  stneets, 
informing  all  who  were  concerned  how 
liberally  the  hospital  was  thrown  open  to 
them.  The  number  of  children  received 
in  1757  was  3727.  In  three  years  and 
ten  months  finom  June,  1756,  the  number 
of  in&nts  received  into  the  hospital 
amounted  to  nearly  15,000.  The  con- 
veyance of  children  fh>m  distant  yaris  of 
the  country  to  the  foundling  hospital  had 
become  a  regular  trade.  It  was  proved 
that  of  eight  children  brought  up  by 
-wagfon  from  the  country  seven  had  died. 
Vanous  abuses  which,  strance  to  say,  had 
not  been  foreseen  developed  themselves. 
Vigilant  overseers  of  the  poor  occaaon* 
ally  relieved  the  rate-payers  by  dropping 
into  the  basket  at  the  hospital  a  child 
or  two  that  they  feared  might  become 
chargeable,  or  they  frightened  the  mo- 
thers into  the  act  when  they  had  no 
desire  to  part  with  their  offering.  More- 
over, the  institution  had  got  into  fhll  play 
before  anything  like  a  system  of  regula- 
tions could  be  adopted  for  preserving  the 
life  and  health  of  the  foundlings,  and 
there  was  even  a  scandalous  want  of  wet- 
nurses.  Out  of  14,934  children  received 
in  less  than  four  years,  only  4400  lived 
to  be  apprenticed.  The  enormous  errors 
which  had  been  committed  by  the  gover- 
nors and  by  parliament  were  now  pal- 
pably evident  In  Februair,  1760,  a  re- 
solution was  passed  by  the  House  of 
Commons,  which  declared,  ''That  the 
indiscriminate  admission  of  all  children 
under  a  oertun  age  into  the  hospital  had 
been  attended  with  many  evil  conse- 
quences, and  that  it  be  discontinued;" 
but  at  this  time  there  were  nearlj  6000 
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dBUrenmthe  uet^tolioii,  and  parliament 
'vwbosad  to  eontiniie  the  grant  until  they 
TCTC  lyyuiticed.      Between   1756  and 
1771  tlierewasToled  a  sam.  of  549,796^. 
tDvards  the  eiynayn   of   the    hospital. 
The  palAiiC  alao  now  peroeived  the  evils 
inherent  in  ndi  institati<xis»  and  popa- 
lazity  -was  Baoeeeded  hy  odium,  so  that 
tbe  gorveroflRs  adaally  passed  a  resolution, 
^Kso^  aftiavardi  resciuded,  to  denomi- 
nate   Ike  wtsMTghment    'The  Orphan 
ASer  this  the  goyernors  pro- 
ire  endoosly,  restricted  their 
I  to  fte  scope  cif  their  own  funds, 
and  told  fteir  country  hospitals.      In 
1901  the  pnctiee  of   taking   children 
r  on  payment  of  100/.  was 


The  vast,  modified  character  of  the 

hoapu  u  IB  instituDon  for  foundlings 

will  W  Bdefstood  firom  the  following 

extnes  frta   the    r^nlations  now  in 

ftree:~'Xb  person  need  apply  unless 

sbethsl  btfe  previously  borne  a  good 

ehKMttr  &r  virtue,  sobriety,  and  ho- 

Msrr.'  ifplication  far  admission  must, 

ia  Ike  ia  instance,  be  by  petition,  and 

1lii»|RpEriy  filled  np,  must  be  presented 

foamHj  at    the    ordinair  periodical 

■Wrtng  of  the  committee  of  the  institu- 

lia.    bquiries  are  made  into  the  po- 

wftf  Ad  good  character  of  the  applicant. 

At  iSiSffaneaej  of  her  infimt,  tne  aban- 

^■■eat  by  the  Ihther,  and  the  non^x>g- 

t  of  die  case  by  the  parish  autho- 

The  chairman  of  the  committee 

the  applicant  as  to  the  proba- 

6^  flf  ha  return  to  the  paths  of  virtue 

«  tte  event  of  her  child  being  admitted, 

mi  dbe  number  of  persons  to  whom  her 

f*rnT  is  known.    The  next  step  is  to 

Bake  inquiries  into  the  truth  of  the  ap- 

fSeufs  statement.    This  delicate  task 

■  aadertaken  by  the  treasurer's  derk; 

■jd  in  perfonning  it  his  instructions  are 

■ot  to  ffiTulge  any  of  the  facts  with  which 

he  may  have  become  acquainted.    If  the 

naalt  cf  die  inrestigation  be  satis&ctory , 

te  ■^■w— «wi  of  me  child  is  secured 

edwr  at  oooe,  if  there  be  a  vacancy,  or 

whea  a  vacancy  occurs.    The  number  of 

daUien  is  limited  to  360.    On  leaving 

her  duld  the  mother  receives  a  certificate 

,  to  which  is  attached  a  private 

bj  which  the  authorities  of  the 


hospital  may,  if  requisite,  subsequentiy 
recognise  the  child,  and  a  corresponding 
mark  is  carefully  attached  to  the  child's 
clothing ;  but,  as  respectB  the  mother,  it 
is  probable  that  the  child  is  severed  fh>m 
her  for  ever,  and  that  she  will  never  aguu 
be  able  to  recognise  it.  The  child  may  be 
restored  at  a  future  time  if  the  mother  can 
give  the  most  satisfactory  proofs  of  her 
ability  to  maintain  it;  but  this  claim 
is  of  rare  occurrence.  Many  deuces 
are  resorted  to  by  mothers  with  a  view 
to  the  future  identification  of  their  chil- 
dren ;  but  the  rules  of  the  hospital  are 
strict  as  to  the  severance  being  complete. 
The  children  are  sent  out  to  nurse  until 
the^  are  five  years  old  at  establishments 
which  belong  to  the  hospital  at  East 
Peckham,  Kent,  and  at  Cnertsey*  On 
attaining  their  fifth  year  the^  return  to 
the  hospital  for  their  education,  and  at 
its  completion  they  are  apprenticed  to 
some  trade. 

In  1841  die  income  of  the  London 
Foundling  Hospital  was  rather  more  than 
1 1,000/. ;  but  it  is  said  that  in  a  few  years, 
by  the  falling  in  of  leases,  the  income  will 
be  not  less  than  50,000/. 

In  1833  there  were  8130  children 
maintained  in  three  foundling  hospitals 
in  Ireland.  By  the  Irish  Poor  Law  Act 
(1  &  2  Vict  c.  56)  the  control  of  these 
establishments  was  given  to  the  Poor  Law 
Commissioners :  the  number  of  children 
was  to  be  gradually  reduced ;  and  finally, 
the  hospitals  were  to  be  converted  into 
union  workhooses,  by  which  provision 
hospitals  for  foundlings  are  virtually 
abolished.    The  Dublin  Foundling  Hos- 

Sital  was  erected  in  1704,  and  was  scan* 
alously  managed.  A  basket  was  plabed 
on  the  outside  of  the  gate  fbr  the  recep- 
tion of  infants,  and  a  bell  was  mng  when 
they  were  deposited.  The  number  of 
children  received  firom  1785  to  1797  was 
27,274 ;  out  of  which  number  there  ^ed 
13,120.  In  1797  the  admissions  were 
1922,  and  the  deaths  1457.  From  1799 
to  1808  the  admissions  were  19,638,  and 
the  deaths  amounted  to  5043.  The  Dub- 
lin Hospital  was  supported  by  Parlia- 
mentary graDts,  and  by  an  assessment  on 
houses  which  realized  8000/.  a  year. 

There  are  Foundling  Hospitals  in 
Eastern  (Lower)  Canada,  and  grants  have 
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heretofore  been  made  to  them  by  the  local 
legislature;  but  in  1845  it  was  oiBcially 
stated  that  saoh  graati  ireold  be  diseon- 
tinned.    The  CommissianerB  of  Foond- 

aB,  &c  in  the  district  of  Quebec  aooord- 
y  iflsned  a  notice  which  stated,  that 
**  persons  have  been  placed  at  the  different 
avenues  leading  to  the  depot  at  the  Hdtei- 
Dien  to  prevent  people  from  leaving  dan- 
destineiy  any  children  there.*' 

FRANCHISE,  a  apeeies  of  inoorpo- 
feal  hereditament  Franchise  and  li- 
berty are  used  as  synonymous  terms,  and 
their  definition  is  a  rc^  privilege,  or 
branch  of  the  king's  prerogieitive,  which 
is  in  the  hands  of  a  subject  Being 
tiierefore  derived  fixmi  the  crown,  such 
privileges  must  arise  from   the   king's 

Snt,  though  in  some  cases  they  may  be 
d  by  prescription,  which  presupposes 
a  grant  The  kinds  of  them  are  various, 
and  almost  infinite,  and  may  subsist  in 
oorporations,  in  one  man,  or  m  many,  as 
co-tenants.  (2  Blackstone,  Com.  37.)  A 
few  instances  may  be  mentioned :  thus  a 
county  palatine  is  a  franchise,  and  so  are 
privilei^  given  to  corporate  bodies, 
forests,  chaMs,  the  right  to  wreck,  deo- 
dands,  estrays,  &c  Franehiwa  may  be 
lost  or  forfeited  by  the  parties  who  enjoy 
them,  if  they  misuse  their  privilc^  or 
neglect  to  perform  the  requisite  duties  in 
respect  of  them ;  and  if  the  owners  are 
disturbed  or  incommoded  in  the  proper 
exercise  of  their  franchise,  which  is  an 
injuxy  known  to  the  law  as  a  disturbance 
of  franchise,  they  may  have  remedy  in  a 
special  action  on  the  case ;  or  where  the 
franchise  is  to  levy  a  toll,  they  may  dis- 
train for  the  amount  alleged  to  be  due. 
(3  Blackstone,  Com.  236.) 

FRANKALMOIGNR  This  tenure 
is  thus  described  by  litUeton  (§  183): 
"Tenant  in  Frankalmoigne  is  when  an 
abbot  or  prior,  or  another  man  of  reli- 
ffion,  or  of  holy  church,  holdeth  of  his 
k>rd  in  frankalmoigne ;  that  is  to  say  in 
Latine,  ta  Ubaram  Stmonnam,  diat  is,  in 
tne  almes.  And  such  tenure  b^ganne 
first  in  old  time.  When  a  man  in  old 
time  was  seised  of  certain  lands  or  tene- 
ments in  his  demesne  as  of  fee,  and  of  the 
same  land  infeoffed,  an  abbot  and  his 
oovent,  or  prior  and  his  oovent,  to  have 
and  to  hola  to  them  and  their  soooeami 


in  pure  and  perpetual  almes,  or  in  frank* 
almoigne ;  or  by  such  words,  to  hold  of 


the  grantor,  or  of  the 
heires  in  ftee  alines:  in  such 
tenements  were  holden  in  f 
From  this  it  vppeun  that  lands  which  are 
held  l^  relimoos  bodies  or  by  a  man  of 
religion,  are^eld  by  tenure ;  but  ncnther 
fealty  nor  any  other  temporal  service  is 
due.  The  spiritual  semoes  which  were 
due  before  the  Reformation  are  thus 
described  by  Littleton  (§  135):  •'And 
they  which  hold  in  frankalmoigne  are 
bound  of  right  before  God  to  make  ori- 
sons, pravers,  masses,  and  other  divine 
services  for  the  souls  of  their  grantor  or 
feoffor,  and  for  the  souls  of  their  heires 
which  are  dead,  and  for  the  prosperity 
and  ffood  life  and  health  of  thdr  heires 
whi<m  are  alive.  And  therefore  they 
shall  do  no  fealty  to  their  lord ;  because 
that  thu  divine  service  is  better  for  them 
before  God  than  any  doinff  of  fealty ;  and 
also  because  these  words  (frankalmoigne) 
exclude  the  lord  to  luive  any  earthly  or 
temporal  service,  but  to  have  only  divine 
and  spiritual  service  to  be  done  for  him.* 
On  this  section  (§  135),  Coke  has  the 
following  remark,  which  enlains  how 
most  lands  are  now  held  by  tne  der^  <^ 
the  diurch  of  England  and  by  spiritual 
oorporations  in  England.  ''Since  little- 
ton  wrote,  the  lytnrgye  or  book  of  Com- 
mon Praier  of  celebrating  divine  lervioe 
is  altered.  This  alteration  notwith- 
standing, yet  the  tenure  in  frankalmoi^e 
remainrai ;  and  such  pravers  and  divine 
service  shall  be  said  and  celebrated,  as 
now  is  aathoriaed :  yea,  though  the  tenure 
be  in  particular,  as  Littleton  hereafter 
(§  137)  saitii,  via.  to  sin^  a  mass,  &c.,  or 
to  sing  a  placebo  et  duige,  yet  if  the 
tenant  saith  the  preyen  now  authorized, 
it  suffioeth.  And  as  Littleton  hath  said 
before  (§  119),  in  the  case  of  Socage,  the 
chan^ng  of  one  kind  of  tempondl  ser- 
vices mto  other  temporall  services  altereth 
neither  the  name  nor  the  eflect  of  the 
tenure;  so  the  chan^g  of  spiritual  ser- 
vices into  other  spiritual  services  altereth 
neither  the  name  nor  the  effect  of  the 
tenure.  And  albdt  the  tenure  in  fivnk- 
almoigne  is  now  reduced  to  a  oertaintie 
contained  in  the  book  of  Common  Prayer, 
yet  seeiog  th^  original  tenure  was  in 
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•ad  die  change   »  by 

bj  aotboritr  of  parlia- 

^(SEA.in.c^l;  5&6£d.VI.e.l; 

1  E&i.  c  ^\  ^ibiRevnlo  every  mfoi  if 

puty,  tbe  tamn  fpimIw  m  it  ms 

hefiote."    [KwiMJwrep  Chpbch.] 

Tke  Ortaie  ISCteles  lU  ^bich  abo- 

» expreedy  excepts 

TWwvbohaldiawli  intenkahnoigDe 

do  dK  «mees  lor  wbiofa  theie 

These  eemoeB  are 

K  Cc^ce  njs,  by  tbe 

book  «r  rMeiiiii  Pnyer.    Tbe  mode  of 

( to  do  tbeir  daty 

by  LitUetOB  (§  136): 

**  Aaitf  Aif  vUch  bold  tbeir  tenemento 

in  fivUHigBe  irill  not,  or  &il  to  do 

SBcii  fiiaeiBvice  (aa  is  said),  tbe  lord 

B^  ■ot^ifeaa  tin  ^9r  not  doing  dus, 

ACi,  banBB  it  is  not  put  to  certainty 

vbaaflnwiibeyoa^ttodo.    But  tbe 

l«d  wafwmfktan  of  this  to  tbeir  ordi- 

■■ij  V  ^amr.  praying  I)^  tbat  he 

wSkl^mmt  pMiiriiment  and  correoti<m 

AvAib  mi alK»  provide  tbat  sacb  negli- 

be  as  more  done,  &e.    And  tbe 

of  right  ought  to  do 


s  of  18  Ed.  I.,  called 
from  tbe  introdoctoir 
D  be  no  g^  in  6anbal* 
by  tbe  crown.  This 
,  bovever,  as  Blackstone  observes, 
*ii  ife  tEBBre  b^  vbich  almost  all  tbe 
■BOS  iiwiiaalrnfr  and  religions  hoases 
brii^ear lands;  and  by  wh^ tbe paro- 
diitdsfgy  and  very  many  ecclesiastical 
sadsfaeBOsynaiy  Ibondations  bold  them 
M  tim  ^7,  the  nature  ci  the  service 
beag  upon  the  Refixmation  altered,  and 
mak  eottfennftUe  to  tbe  pnrer  doctrines 
eflhe  ^BR^  of  En^and." 
FSJLSK  PLEDGE.  [Leet.] 
FEAUBfi,  STATUTE  OF.  [Sta» 
«srBarFKAiixia.1 

FRAUDULENT    CONVEYANCE. 
[CeiWBaaTioii/} 
TREE  BENCH.    [Downu] 
FREEHOLD.    [Estatr^ 
FBEEDMAN.   VSlavb. J 
FBEEDOM.    [LiBERTT.] 
FSEEMAN.    [MxmiciPAL  Cobpora- 

^mE  SCHOOL.    [ScBOOL.] 


FREE  TRADE.  [AouctrLTiniB ;  Ca- 
pital ;  CoBN  Teabe,  Corn  Trade 
Amcient;  Demand  amd  Supply;  Mo* 

HOPOLT.] 

FREIGHT.    [SHIP8.1 

FRENCH  ECONOMISTES.  [Po- 
litical Egonomt.I 

FRIENDLY  SOCIETIES.  These 
institations,  which,  if  foonded  npon  cor- 
rect principles  and  prudently  condoctedt 
are  beneficial  both  to  tbeir  members  and 
to  tbe  conmninity  at  large,  are  of  yery 
ancient  origin.  Mr.  Tomer,  in  bis  *  His- 
tory of  tbe  Anglo-Saxons,'  notices  them 
in  these  words : — ^^The  guilds  or  socnal 
corporatians  of  the  Anglo-Saxons  seem 
on  the  whole  to  have  been  fHendly  asso- 
cialioDS  made  for  mutual  aid  and  eontri* 
bution,  to  meet  the  pecuniary  exigendea 
which  were  perpetually  arising  from 
burials,  legal  exactions,  penal  mulcts,  and 
other  payments  or  compensations.''  (See 
also  Herbert's  *  History  of  tbe  Twelve 
Great  Livery  Companies,'  vol.  i.  p.  1.) 

By  the  10  Geo.  IV.  c  56  (as  amended 
by  the  4  &  5  Wm.  IV.  c  40),  Friendly 
Societies  may  be  formed  for  providing 
relief  to  members,  their  wives,  children, 
relations  or  nominees,  in  sickness,  infoncy, 
advanced  age,  widowhood,  or  other  na- 
tnral  state  of  oontin^cy  whereof  the 
ooeurrence  is  sosceptible  of  calculati<»i 
by  way  of  average,  or  for  any  other  pur- 
pose which  is  not  illegal ;  the  rules  there- 
fore may  now  provide  for  relief  in  case  of 
loss  by  fire,  or  by  shipwreck;  substitutes 
if  drawn  for  the  militia;  a  weekly  al- 
lowance if  reduced  to  a  workhouse,  or 
imprisoned  for  debt,  and  for  payment  to- 
wards the  expenses  of  tbe  feast,  &o.  &c ; 
but,  for  all  such  purposes,  tbe  contribu- 
tions must  be  kept  separate  and  distinct 
from  the  payments  which  may  be  re- 
i^uired,  on  account  of  relief  in  case  of 
sickness,  infancy,  advanced  age,  widow- 
hood, or  other  natural  state  of  contingency, 
8osoq>tible  of  calculation  by  way  of  aver- 
age ;  or  tbe  charges  must  be  defrayed  at 
toe  time  by  extra  subscription  of  the 
members.  Tbe  money  payable  on  tbe 
death  of  a  member  may  be  received  by 
any  person  nominated  by  such  member, 
and  IS  not  confined  to  his  wife,  child,  or 
relation. 
In  1773  a  bill  was  brought  into  the 
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House  of  Commons  for  "the  better  sap- 
port  of  poor  persons  in  certain  circnm- 
stances,  b^  enabling  parishes  to  srant 
Aem  annuities  for  lives  npon  purchase, 
nixi  under  certain  restrictions/'  The  bill 
passed  the  Commons  but  was  rqected  by 
the  Lords.  A  bill  with  a  similar  object 
met  with  the  like  fitte  in  1780.  A  bill 
introduced  in  1 793  by  the  late  Mr.  Georoe 
jRose  passed  into  a  law  (33  Geo.  III. 
c.  54),  which  is  known  by  his  name,  and 
was  extensively  acted  upon.  This  act 
recited  "that  the  protection  and  encou- 
ragement of  Friendly  Societies  in  this 
Idngdom,  for  securing,  by  voluntary  sub- 
scription of  the  members  thereof  separate 
lianas  for  the  mutual  relief  and  mainten- 
ance of  the  said  members  in  sickness, 
old  age,  and  infirmity,  is  likely  to  be 
attended  with  very  beneficial.effects,"  and 
it  authorized  persons  to  form  themselves 
into  a  society  of  good  fellowship,  for  the 
purpose  of  raising  ftmds,  by  contributions 
or  subscriptions,  for  the  mutual  relief  and 
maintenance  of  the  members  in  old  a^, 
sickness,  and  infirmity,  or  for  the  relief 
of  the  widows  and  children  of  deceased 
.members.  A  committee  of  members  was 
jsuthorized  to  frame  reoqlations  for  the 
^vemment  of  the  sociew*  which  regu- 
lations, after  being  approvlid  by  the  ma- 
lority  of  the  subscribers,  were  to  be  ex- 
hibited to  the  justices  in  quarter-sessions, 
and  if  not  repugnant  to  the  lawspf  the 
realm,  and  conformable  to  the  truer  intent 
and  meaning  of  the  act,  were  toAe  con- 
firmed and  made  binding  upon  the  sub- 
scribers. 

Among  other  provirions,  it  wasallbwed 
to  impose  reasonable  fines  upon  such 
members  as  should  ofifend  against  the 
regulations;  such  fines  to  be  applied  to 
the  general  benefit  of  the  society.  By 
this  act  it  was  declared  unlawful  "  to  dis- 
solve or  determine  any  such  society,  so 
long  as  the  intents  or  purposes  declared 
by  the  society  remain  to  be  carried  into 
enect,  without  the  consent  and  apfiro- 
bation  of  five-axths  of  the  then  existing 
members,  and  also  of  all  ])ersons  then  re^ 
oeiving  or  entitled  to  reoeive^relief  from 
ihe  society  on  account  of  sickness,  a^  or 
infinnit^."  Societies  thus  constituted 
were  relieved  from  the  payment  of  certain 
«tamp-dnties,  and  were  empowered   to 


proceed  for  the  recovery  of  monies,  or 
fin*  legal  redress  in  certain  cases,  by  soin- 
mary  process,  without  being  liable  to  the 
payment  of  fees  to  any  officer  of  the 
court;  and  to  aid  them,  the  court  was 
required  to  assign  counsel  to  carry  on  the 
suit  without  fee  or  reward. 

In  1795  an  act  was  passed  which  ex- 
tended the  privileges  of  Mr.  Rose's  act  to 
other  "benevolent  and  charitable  insti- 
tutions and  societies  formed  in  this  king- 
dom for  the  purpose  of  relieving  widows, 
orphans,  and  families  of  the  dergy  and 
others  in  distressed  circumstances.^ 

Several  other  acts  were  passed  between 
1795  and  1817  affecting  the  proceedings 
of  these  societies,  but  not  in  any  matter 
of  importance. 

In  1817  the  'Savings-Bank  Act 'was 
passed,  and  under  its  provisions  the  offi- 
cers of  friendly  societies  were  allowed  to 
deposit  their  f\inds  in  any  savings  bank, 
by  which  means  thev  got  security  for 
their  propestv  and  a  higher  rato  of  m- 
terest  than  they  could  otherwise  obtain. 
This  act  has  been  of  essential  benefit  to 
these  associations. 

In  1819  another  law  was  passed,  ma- 
king provisions  for  the  fiirther  protection 
and  encouragement  of  friendly  societies, 
and  for  preventing  frauds  and  abuses  in 
their  management;  but  as  this  and  all 
other  acts  previously  passed  with  the 
same  object  were  repealed  and  superseded 
by  the  act  of  1829  (10  Geo.  IV.  c  56) 
which,  with  two  acts  passed  in  1832  and 
1834  (2  Wm.  IV.  c.  37,  and  4  &  5 
Wm.  IV.  c.  40),  contain  the  law  as  it 
now  stands  for  the  regulation  of  friendly 
societies,  it  is  unnecessary  to  detail  here 
the  alterations  effected  in  1819. 

In  the  years  1825  and  1827  select 
committees  were  appointed  by  the  House 
of  Commons  to  consider  the  laws  relating 
to  friendly  societies.  The  reports  made 
by  these  committees  prepared  the  way 
for  the  enactment  of  1829,  already  men- 
tioned, which,  with  the  subsequent  acts 
of  1832  andj  1834^  we  now  proceed  to 
analvze 

The  law  of  1829  (10  Geo.  IV.  c  56), 
in  the  first  place,  authorizes  anew  the 
establishment  of  societies  within  the 
United  Kingdom,  for  rainng  funds  for 
the  mutoal  relief  and  maintenanoe  of  the 
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refiual,  when  the  jostioes  majv  if  they 
see  fit,  confinn  the  rules,  notwithstanding 
the  disapproval  of  the  revising  officer. 

Before  these  directions  are  complied 
with,  no  society  is  entitled  to  onjoy  any 
of  the  priyileges  or  advantages  commu- 
nicated by  the  act ;  bat  when  the  rules 
shall  have  been  enrolled,  and  until  they 
shall  have  been  altered  and  the  like  con* 
firmation  shall  have  attended  such  alter- 
ation, they  shall  be  binding  upon  ihe  ' 
members  of  the  society,  and  a  certified 
copy  of  them  shall  be  received  in  evi- 
dence in  all  cases.  The  treasurer  o(ea/6b 
society  must  give  bond  to  the  clerk  of 
the  peace  for  the  county,  with  two  suffi- 
cient sureties,  fbr  the  fiiithful  perform- 
ance of  his  trust,  and  must,  on  the  de- 
mand of  the  society,  render  his  accounts 
and  assign  over  the  funds  of  the  society 
at  the  demand  of  a  meeting  of  the  mem- 
bers. The  property  of  tiie  society  is 
to  be  vested  m  me  treasurer  or  trustees 
of  the  society,  who  may  bring  and  defend 
actions,  "  cnminal  as  well  as  civil,  in  law 
or  in  equity,'*  concerning  the  property, 
right,  or  dalm  of  the  society,  provided 
they  shall  b6  authorized  to  do  so  by  the 
vote  of  a  majority  at  a  meeting  of  the 
members. 

In  case  any  person  shall  die  intestate 
whose  representatives  shall  be  entitied  on 
his  account  to  receive  any  sum  from  the 
fhnds  of  the  society  not  exceeding  20/., 
the  treasurer  or  trustees  may  pay  the 
money  to  the  persons  entitied  to  receive 
the  property  of  the  deceased,  without  its 
being  necessaiy  to  take  out  letters  of  ad- 
ministration. 

It  is  not  lawful  to  dissolve  any  friendly 
society,  so  long  as  any  of  the  purposes 
declared  in  its  rules  remain  to  be  carried 
into  effect,  *<  without  obtaining  the  votes 
of  consent  of  five-nxths  in  value  of  the 
then  existing  members,  and  also  the  eon- 
sent  of  all  persons  then  receiving  or  then 
entitied  to  receive  relief  from  such  so- 
ciety; and  for  the  purpose  of  ascertaining 
the  votes  of  such  five-sxths  in  value, 
eveiy  member  shall  be  entitied  to  one 
vote,  and  an  additional  vote  fbr  every 
five  years  that  he  may  have  been  a  mem- 
ber, provided  that  no  one  member  shall 
have  more  than  five  votes  in  the  whole." 

The  rules  of  the  society  are  to  ooatain 


Tbe  jneml>ers  of  soeh  societies 
are  to  ■wet  together  to  make  such  rules 
ssr  tbe  goremment  of  the  same  as  shall 
sac  be  coBtnry  to  the  intent  of  tbe  act 
inr  repugnant  to  the  law*  of  the  realm, 
and  to  impose  nch  TCasooable  fines  upon 
the  THfTOtiri&  who  ofiend  against  any  of 
nwh  nles  as  may  be  necessary  for  en- 
forcing then ;  asid  tfaae  roles,  which  must 
be  paaMd  by  a  aalority  of  the  members 
preBBBt,  wmj  ht  atoered  and  amended 
f  rooL  tame  to  ihae  by  the  same  autiiority. 
Bvt  b^ore  these  original  or  amended 
rdliem  shall  heam&rmed.  by  the  justices  of 
the  eooaty  «  &e  feaenl  quarter-sessions, 
tbey  masi  bxteiaKfted  in  them  a  deelara- 
tioB  of  &e  porpoKs  for  which  the  society 
is  esrshtJAri,  tad  the  tues  to  which  its 
faads  fhaB  be  spf^ed,  stating  in  what 
*^        >  sad  psportiooa,  and  under  what 
I  say  meniber  of  the  society 
or  ooer  faiB  shall  be  entitied  to  the 
wmmti  aai father,  it  is  reqtured  that  the 
rules  s»  lased "  diall  be  submitted,  in 
Es^giaBd  sad  Wales  and  Berwick-npon- 
Twooi  luhe  barrister^trhiw  for  the 
tnae  hnp  j^pomted  to  certify  the  rules 
<^Bv^r  bsaks ;  in  Seotiand,  to  the  lord- 
*dwtB*  <r  any  of  his  deputies ;  and  in 
Ifcbi^  toflidi  banister  as  may  be  ap- 
pBMd  brhet  majesty's  attorney-general 
m  bdaai,  for  tbe  purpose  of  ascertun- 
i^  vfteAer  aach  ndes  are  in  conformity 
to  br  a^  to  itie  provisions  of  this  act. ' 
7h»diricri  here  mentioned  are  respeo- 
yte  SEitle  Boch  roles,  and  make  them 
to  law  and  to  this  act  of 
pKitaect,  and  to  g^ve  acertificate  of  this 
rsifeiKi  having  been  complied  with. 
TV  icfss  so  certified  are  then  to  be  de- 
pOHtod  with  the  derk  of  the  peace  for 
the  eoBty  wherein  the  society  is  formed, 
md  by  lam  to  be  hud  before  the  justices 
St  9Brter-seanoos»  who  are  required  to 
eoafiim  die  same,  after  which  the  rules 
and  certifieale  are  to  be  filed  witii  the 
ntk  of  the  sessioDS  of  the  peace,  and 
a  eortifieaae  of  soeh  enrolment,  signed 
by  ^  derk  of  the  pei^  is  to  be  sent 
K>  the    society.      If  me    bArrister  or 
eAeroftoer  abore  mentioned  shall  refuse 
to  certify  tbe  mles  offered  for  his  a^ 
pcoval,  die  society  is  allowed  to  submit 
the  sme  to  die  court  of  quarter-sessions, 
tqgeAer  vidi  die  rassons  aswgped  for 
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a  decJOTitiop  irhetfaer^  in  the  e?ent  of 
•ay  dinnte  or  difference  ariang  between 
the  BocieQr  and  any  one  or  more  of  its 
memboi^  the  matter  shall  be  referred  to 
die  deoiiion  of  a  jnstioe  of  the  peace  or 
«f  arbitralorB ;  if  to  the  latter,  the  arbi- 
trators  mnit  be  chosen  or  elected  in  suf- 
ficient number  at  the  first  meetinff  of  the 
society  which  shall  be  held  alter  the 
enrolment  of  its  mles ;  they  most  not  be 
in  any  way  interested  in  the  ftmds  of  the 
•oeiety;  and  whenever  the  necessity  for 
their  employment  shall  arise,  a  certain 
number,  not  exceeding  three,  are  to  be 
chosen  by  ballot  fimn  among  the  arbitral 
ton  for  &e  settlement  of  the  dlspate,  and 
jnstioes  are  empowered  to  enforce  com- 
pliance with  the  decision  of  the  arUtra- 
ton.  If  the  rules  of  the  sodety  direct 
the  application,  in  cases  of  disputes,  to 
justioes  of  the  peace,  any  jusdce  is  em- 
powered to  summon  the  person  agunst 
whom  complaint  is  made,  and  any  two 
justices  may  hear  and  determine  the  mat- 
ter, thmr  sentence  or  order  being  final 
and  ooodunTe.  Minors,  if  they  act  with 
the  consent  of  parents  or  guardians,  may 
become  members  of  finendly  societies, 
lumng  authority  to  act  for  themselTes  on 
the  one  hand,  and  being  held  legally 
lesponsible  for  their  acts  on  the  other. 

A  statement,  attested  by  two  auditors 
of  the  fonds  belonging  to  each  society, 
shall  be  made  annually  to  its  members, 
every  one  of  whom  may  receive  a  copy 
of  the  statement  on  payment  of  a  sum  not 
exceeding  sixpence. 

Ewery  firiendly  society  enrolled  under 
this  act  is  obliged,  witmn  three  months 
after  the  expiration  of  every  five  years, 
to  transmit  a  return  of  .the  rate  of  sicbiess 
and  mortality,  acoordinff  to  the  experience 
of  the  sodety  daring  the  preceding  five 
yean,  awh  returns  to  be  made  in  apre- 
seribed  fimn  to  insure  uniformi^  These 
returns  are  directed  bjr  4  &  5  Wm.  IV. 
c  40,  to  be  addfessed  to  the  barrister 
ap^inted  to  oertify  the  rules  of  friendly 
•iocietieay  T>offdffii, 

The  providoDS  of  the  aet  of  1834  (4  & 
5  Wm.  IV.  c  40)  are  for  the  most  part 
confined  to  matten  of  regulation  whidi  it 
is  not  necessary  to  notice  here. 

The  following  are  among  the  benefits 
derived  from  a  Friendly  Society  being 


enrolled  under  the  10  Geo.  IV.  c  56,  as 
amended  by  the  4  &  5  Wm.  I V.  c  40  :— 
1,  The  rules  are  binding,  and  majr  be  le- 
nlly  enforced;  2,  Protection  is  given  to 
uie  members,  their  wives  and  cmUdrcn, 
&C.,  in  enforoinff  their  just  claims^  and 
agidnst  any  fiaudulent  dissolutian  at  the 
society;  3,  The  property  of  the  sodety  is 
declared  to  be  vested  m  the  trustee  or 
treasurer  for  the  time  being;  4,  The  tnis- 
tee  or  treasurer  may,  with  respect  to  pro^ 
perty  of  society,  sue  and  be  sued  in  his 
own  name ;  5,  Fraud  committed  with  re- 
spect to  propertv  of  societv  is  punishable 
by  justices;  6,  Court  of  Exchequer  may 
compel  transfer  of  stock,  &c.,  if  officer  of 
society  abscond  or  refose  to  trausfor,  &c; 
7,  Application  majr  be  made  to  Court  of 
Exdiequer  by  petition,  free  from  payment 
of  court  or  counsel's  fees,  &c ;  8,  DisfMites 
settled  bv  reference  to  justices  or  arbitra* 
tors— order  of  justices  or  award  of  arfoi- 
traton  final ;  9,  Power  to  invest  tlieir 
funds  to  any  amount  in  savings'  bank ; 
10,  Power  to  invest  their  funds  with  the 
CommissioQen  for  the  Reduction  of  the 
National  Debt,  and  to  receive  interest  at 
the  rate  of  3l.  Os,  lOd.  per  cent.;  11, 
Priority  of  payment  of  debts,  in  case  o^ 
ficer,  &«.,  of  sodety  become  bankrupt,  in- 
solvent, has  an  execution,  Ssc^  against  hia 
proper^,  or  dies ;  12,  In  case  of  death  of 
members,  payment  may  be  made  of  sunk 
not  exceeding  20/.,  without  the  expense, 
&c,  of  obtainmg  letten  of  administratioD  ; 
IS,  Memben  are  allowed  to  be  witnesses 
in  all  proceedings,  criminal  or  dvil,  re> 
specting  property  of  society;  14,  Exemp- 
tion of  all  documents,  &c,  from  stamp- 
duty. 

Sodeties  thus  constituted  and  privil^ed 
must  be  acknowledged  to  be  a  mat  im- 
provement upon  the  old  benefit  dubs. 
Betore  these  sodeties  were  regulated  by 
statute^  temptation  was  held  out  to  ob- 
tain memben  b^  the  smaHness  of  tiie 
contributions,  which  proved  in  the  course 
of  yean  wholly  inade<iuate  to  answer 
the  demands  that  were  then  sure  to 
arise,  although  the  income  of  the  so- 
dety had  at  first,  whUe  the  memben 
contmued  young,  been  suiBdent  for  the 
purpose.  The  mischief  thus  fell  upon 
them  when  tbcnr  had  become  old  and 
infinn,  and  had  no  means  of  relienog 
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flds  eril   is  now 
r  adoption  of 
( nte€  <iif  oontribo- 
expeiienoe  Ium 
L  tobenfttieBtaiMl  eqaitable. 
J  to  grre  the  tables  of 
memben  of 
Pnendfty  Sockliw,  ■  order  to  insure  to 
noltcti  &e  bawfits  of  soch  insti- 
M  evcTj  MftnuatioD  respecting 
■HTniafftt  of  Friendly  Societies 
'  be  ^Atnaed,  free  of  expense,  on  ap- 
te«^  a  post-paid  letter,  to 
frirtBr  sffuinted  to  certify  the 
I  of  Vuadtf  Societies,  London." 
Oto  te  iBft  if  Norember,  1844,  the 
r  of  fHesdly  codeties  which  had 
ivith  die  CommisBionerB 
Bif  te  Nadonal  Debt  was 
tof  thar  deposits  was 
UTTBJTSL  There  were  besides,  at  the 
mmt4ttt,  H^M  friendly  societies  which 
fcsA  Ac  «■  of  1,272,0462.  ioTested  in 


F^K  r 


rv9m,  JSincfSAj.  Debt.] 

ramiH      [ISTBKMENT.l 

mniDE.  [Hudson's  Bat  CoM- 


«^J 


G- 


CAME-LAWS.     These  laws  deter- 
I  aad  beasiB  are  to  be  con- 
impose  penalties  on 
bOly  kiU   or  destroy 
They  ave  the  remnant  of  the  an- 
t  under  which  the  killing 


«erf'  the  king's  deer  was  equally  penu 

vtt  nBrdernar  one  of  his  subjects ;  or, 

mStW.  BfadksloDe  somewhat  qoaintly 

I  k,  ''Crera  this  root  has  sprang 

1  ifipr  known  by  the  name  of  the 

f  arrircd  to  and  wantoning 

igon*,  both  Ibonded  npon 

isonaUe  notioD  of  permar 

_'  in  wild  creatures,  aiMl  both 

of  the  same  tyranny  to  the 

Imt  with  tUs  difRerence,  that 

-bwB    established    only   one 

Iter  tfmii^hoat  the  land,  the 

( have  ndaed  a  little  Nimrod  in 

wr*  (!▼.  416). 

Some  portioo  of  tbe  history  of  the  game> 

in«  Bi  tkas  cooBtry  will  be  IbaDdimder 


Fobebt-Laws,  and  Wabbbm,  Fskk. 
Gsme  has  constanfly  been  a  sabjeet  of 
legislation  from  the  Conquest  to  the  pre- 
sent time.  The  last  general  statute 
which  relates  to  game  (2  Wm.  IV.  c  32) 
was  enacted  in  1831,  and  it  repealed 
twenty-fbor  acti,  eight  of  which  had  been 
passed  in  the  reign  of  George  III.  It  is 
donbtftd  whether  the  evils  m  the  game- 
laws  have  been  much  diminished  bj  the 
act  of  1831.  Some  of  them  are  bi^ond 
the  reach  of  lesislatiTe  enactments.  In 
the  first  place,  howerer,  we  shall  briefly 
show  what  are  the  principal  statutory 
provisions  relating  to  game. 

Game  is  declared  to  include  hares, 
pheasants,  partridges,  grouse,  heath  or 
moor  game,  black  game  and  bustards. 
Snipe,  quail,  landrail,  woodcock,  and 
comes  are  not  game,  but  they  can  only 
be  taken  or  killed  by  certificated  persons. 

Woodoocks  and  snipes  may  be  taken 
with  nets  or  snares,  and  also  rabbits,  by  the 
proprietor,  in  an  enclosed  ground  or  by 
a  tenant  and  his  servant  A  penalty  not 
exceeding  2/.  over  and  above  the  value 
of  the  bird  is  incurred  for  killing,  wound- 
ing, or  taking  any  house-dove  or  pigeon 
when  the  oronce  does  not  amount  to  a 
larceny  (7  &  8  Geo.  IV.  c  29). 

Any  person  who  purchases  a  certificate 
or  licence  may  kill  game  upon  his  own 
land,  or  on  the  land  m  auv  other  person 
with  his  permissioa.  lliis  important 
alteration  of  the  law  was  efiectea  so  re- 
cently as  1831,  by  2  Wm.  IV.  c  32,  be- 
fore which  time  a  person  was  required  to 
be  possessed  of  a  qualification  by  estate 
or  birth  to  entitle  him  to  kill  game.  The 
statute  18  Richard  II.  o.  13,  the  title  of 
which  was,  'None  shall  hunt  bat  they 
who  have  a  sufficient  living,'  was  the 
first  introduction  of  a  qualification  to  kill 
game.  This  statute  prohibited  laymen 
who  had  not  lands  or  tenements  of  40f. 
a  year,  and  priests  who  had  not  10/.  a 
vear,  from  taking  or  destroying  deer, 
hares,  or  conies,  upon  pain  of  one  year's 
imprisonment.  B^  3  Jac  I.  c.  13,  th^ 
qualification  to  kill  game  was  increased 
to  40/.  a  year  in  land  and  200/.  in  personal 
property.  By  22  &  23  Car.  II.  c.  25,  the 
qualifioition  was  limited  to  persons  who 
had  a  freehold  estate  of  100/.  per  annum 
or  a  leasehold  for  99  years  of  150/.  annual 
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▼alne.  Some  personal  qualificatioiis  were 
added,  as  being  the  son  and  heir  apparent 
of  an  esquire.  Persons  who  had  not  these 
qualifications  were  not  allowed  to  have 
or  ke-ep  game  dogs.  Certificates  were 
first  required  to  be  taken  out  by  persons 

?aalifid  to  kill  game  by  the  act  25  Geo. 
II.  c.  50.  The  certificate  itself,  which 
costs  3/.  ISs.  6d.,  now  gives  a  qualifica- 
tion. It  must  be  taken  out  annually,  and 
expires  in  July.  A  sportsman  who  refuses 
to  show  his  certificate  when  demanded 
by  collectors  of  taxes,  gamekeepers,  land- 
lords, occupiers,  and  lessees,  is  liable 
to  a  penalty  of  20/.  Uncertificated  per- 
sons who  kill  or  take  any  game,  or  who 
use  any  dog,  gun,  &c.  for  the  purpose  of 
searching  for  or  killing  or  taking  game 
are  liable,  on  conviction  before  ttvo  jus- 
tices, to  a  penalty  not'  exceeding  5/.  for 
each  offence,  with  additional  penalties 
under  the  Certificate  Act  of  23/.  ISs,  Idd, 
All  penalties  under  I  &  2  Wm.  IV.  c  32 
are  given  to  the  parish  to  be  applied  in 
aid  of  the  county  rate. 

The  right  which  a  certificate  gives  to 
kill  ^ame  is  subject  to  a  number  of  re> 
strictions.  A  certificated  person  is  liable 
to  a  penalty  of  5/.,  with  costs,  for  taking 
or  killing  game  on  Sunday  or  Christmas- 
day,  and  to  a  penalty  not  exoeedine  20<. 
for  each  head  of  game  taken  or  killed  at 
the  season  when  ike  pursuit  of  each  kind 
of  game  is  prohibitea.  He  is  subject  to 
the  general  law  of  trespass  for  going 
upon  another  person's  land.  Generally 
speaking,  the  ri^t  of  killing  the  game 
is  reserved  by  the  landlord  when  he 
leases  his  land,  and  when  this  is  the  case 
the  occupier  of  the  land  can  neither  kill 
game  nor  give  permiasion  to  another  per- 
son to  do  so.  He  is  liable  under  §  §  1 1, 
12  of  1  &  2  Wm.  IV.  c.  32  to  a  penalty  of 
80«.,  with  costs,  for  every  head  of  game 
killed  by  him  or  other  persons  antho- 
lixed  by  him.  The  landlord  wh^ 
he  reserves  it  may  kill  game  on  the 
tenants  land,  or  authorize  any  certi- 
ficated person  to  enter  on  the  land  and 
kill  game.  The  tenant  may  kill  wood- 
cocks, snipes,  quails,  landrails,  or  rabbits, 
on  the  land  which  he  occupies,  but  he 
cannot  authorize  other  persons  to  kill 
them.  The  person  who  has  the  right  of 
•killing  the  game,  or  the  occupier  of  the 


land,  or  gamekeepers,  or  any  persaa  an- 
thorized  by  either  of  them,  may  refjuire 
a  person  found  trespasdng  in  pumiit  of 
game  to  quit  the  land,  and  to  give  his 
name  and  place  of  abode ;  and  in  case  of 
refusal,  the  trespasser  may  be  taken  in- 
stantiy  before  a  magistrate,  who  may  fine 
him  5/. ;  but  if  not  brought  before  a  nm- 
gistrate  within  twelve  hours,  proceedings 
must  be  taken  by  summons  or  warrant 
If  five  or  more  persons  together  treniasB 
in  pursuit  of  game,  and  any  one  of  them 
be  armed  with  a  gun,  and  if  threats  or 
violence  are  used  to  prevent  any  author- 
ized person  from  approaching  them  for 
the  purpose  of  requinng  them  to  quit  the 
land,  or  to  tell  their  names  and  abodes, 
every  person  so  offending  is  liable  to  a 
penutv  not  exceedinff  5/.,  in  addition  to 
any  other  penalty  wiu  costs. 

The  law  is  very  severe  against  per^ 
sons  not  authorised,  who  take  or  de- 
stroy game  bv  night  By  1  &  2  Wm. 
IV.  c  32,  *  day-time'  is  to  be  deemed 
ftom  one  hour  before  sun-rise  to  one 
hour  after  sun-set  The  9  Geo.  IV. 
c  69,  enacts,  that  if  any  person  by  night 
shall  take  or  kill  game  or  rabbits  on  auiy 
land,  or  shall  enter  therein  with  gun,  net, 
engine,  or  other  instrument,  for  the  par- 

E,  he  shall,  on  conviction  before  two 
oes,  be  committed  to  hard  labour  in  the 
;e  of  correction  for  a  term  not  exceed- 
ing  three  months,  and,  at  the  expiration 
of  that  period,  find  securities  for  twelve 
months,  himself  in  10/.  and  two  others  in 
5/.  each,  or  one  security  in  10/.  In  case  of 
not  finding  sureties  (and  it  is  not  a  likely 
case  that  night-poachers  should  be  able  to 
find  them),  the  offender  m^  be  fbrther 
imprisoned  six  months.  For  a  second 
offence  the  term  of  imprisonment  is  ex- 
tended to  ax  months,  the  sureties  are 
doubled,  and  required  for  a  period  of  two 
years.  If  the  offender  cannot  find  sure- 
ties, he  may  be  further  imprisoned  for 
twelve  months.  The  third  omnce  is  pun- 
ishable with  transportation  for  seven  ^rs, 
or  imprisonment  with  hard  labour  m  the 
house  of  correction  for  a  term  not  ex- 
ceeding two  years.  Ofienders  under  this 
act  may  be  apprehended ,  on  the  spot  by 
owners  and  occupiers  of  landi^  their  ser^ 
vants  and  assistants ;  and  if  tiiey  assault 
or  offiBT  violenoe  witii  gun,  club,  stick,  or 
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jhej  mre  liable  to  be  trans- 
ported  ftr  stpob  jtKn,  or  ta  be  impri- 
nxd  trilh  kud  lakMir  fbr  two  yean. 
T^  pvnkfameBi  Mbr  night-poaching  is 
Kill  BOR  aevcR  vhen  three  or  more  pet^ 
90B&  enter  any  liod  lor  the  paipoee  of 
tAkiDg  fvr  dertrafiig  game  or  rabbits, 
snaKd  indi  a  ^ob,  Undgeon,  or  other 
'  they  are  subject  to 
livaperiod  not  exjceedine 
,  yean^  er  to  imprisonment  with 
haad  Uboar  far  art  czeeeding  three  years. 
In  lM4anaetwmnaaBed(7&8Victc. 
29)  wbatk  cittndui  the  provisions  of  9 
GeOL  IT.  c  f9;  ^uast  night-poaching  to 
^  whs  tdbe  or  IdU  game  or  rabbits 
'  I  or  highways,  and  other 
J  to  enclosed  gates, 
»at^  fftas,  oatletB»  and  open- 
lands  and  roads  or 


By§aitf  l&3Wm.  IV.C.32,  it  is 
«bbmL  Am  if  any  nnaathorized  person 
be  §Bmdhf4Kf  or  night  on  any  land  in 
aeaakolgmatfWad  have  in  hispossession 
aiy  gne  wkieb  "  appear  to  have  been 
RflMlf  Uk4"  any  anthcnized  peisoti,  as 
ipien,  or  others  who 
killing  the  game,  may 
t  and  seise  it  if  not  im- 


=Jai 


Apmk$  mA  cxeeedin^  1 02.  is  incnrred 
jtf  k^ag  poison  with  mtent  to  destroy 
pmilMtWm.  IV.  c 32). 

IT  ajrpenon  vho  is  not  authorized  to 

h3  pmt  i»i"M^'i^^  or  who  has  not  per- 

MBSB  fioai  a  person  who  has   snch 

i%Hihafl  take  out  of  the  nest  or  destroy 

^tg^ti  any  bird  of  game,  or  of  any 

trnm,  wM.  dnek,  teal,  or  widgeon,  or 

iiafl  knowiagly  have  in  his  possession 

ay  saeb  cgga  so  taken,  he  shall  be  liable 

m  eoBvietion  to  a  penalty  not  exceeding 

a«L  wick  ooste  fiir  each  egg.     (1  &  2 

Vm,  IV.  c.  32,  §  24.) 

By  Ae  act  7  &  8  Geo.  IV.  c  29,  it  is 
iiiemj  to  coane,  fannt,  snare,  carry  away, 
kSl,  or  wonnd,  or  attempt  to  kill  or 
wood,  any  deo-  kept  in  any  enclosed 
bad,  ^effaer  forest,  chase,  or  purlieu,  or 
other  pfaee  wherein  deer  is  usually  kept 
The  paaiifaBieni  is  transportation  for 
•ivea  yeaia,  or  imprisonment  for  two 
▼ess.  If  the  offence  be  committed  in 
part  of  a  fbrest,  chase, 


&c.,  the  penalty  for  the  first  offence  is  a 
sum  not  exceeding  50l. :  and  for  a  second 
offence,  transportation  or  imprisonment. 

Such  are  the  principal  le^l  provisions 
respecting  game  which  exist  at  the  pre- 
sent day.  This  right  of  appointing  pei^ 
sons  called  game-keepers,  who  are,  pro- 
perly speaking,  a  game  police,  does  not 
belong  to  all  owners  of  lands.  Game- 
keepers were  first  allowed  to  be  i^poiuted 
by  22  &  23  Car.  II.  Before  the  act 
1  &  2  Wm.  IV.  c.  32  was  passed,  a 
person  could  only  appoint  one  game- 
keeper. By  this  act  lords  of  manors 
may  appoint  one  or  more  gamekeepers  to 
preserve  or  kill  game  within  the  manor 
for  their  own  use.  Lords  of  manors  may 
depute  any  person  to  be  a  gamekeeper  to 
a  manor,  with  authori^  to  kill  game  for 
his  own  use  or  that  of  any  other  person 
named  in  the  deputation.  The  game- 
keepers are  authorized  to  seize  all  dogs, 
nets,  and  other  engines  used  for  killing 
game  by  uncertificated  persons. 

Until  the  passing  of  the  act  1  &  2 
Wm.  IV.,  c  32,  no  person  was  allowed 
to  sell  game ;  but  it  was  made  saleable  by 
this  act,  as  the  law  was  systematically 
evaded.  A  dealer  in  game  must  obtain 
an  annual  licence  from  the  justices,  who 
hold  a  special  session  in  July  for  the 
purpose  of  granting  such  licences.  Inn- 
keepers, victuallers,  retail  beer-sellers, 
guards,  coachmen,  carriers  or  higglers, 
or  persons  in  the  employ  of  any  of  these 
classes  of  persons,  are  prohibited  from 
dealing  in  game.  Licensed  dealers  who 
buy  game  of  any  person  not  authorized 
to  sell  it  are  liable  to  a  penalty  of  10/. 
with  costs.  A  person  not  being  licensed, 
who  buys  game  of  an  unlicensed  person, 
subjects  himself  to  a  penalty  not  exceed- 
ing 5/.  for  each  head  of  game,  with  costs. 

The  preservation  of  game  is  an  ob- 
ject of  constant  solicitude  to  nearly 
all  those  who  belonsto  the  landed  gentry 
in  this  country.  The  pursuit  of  game 
is  not  only  followed  for  the  sport  which 
it  affords,  but  because  ideas  derived 
from  the  feudal  times  still  attach  a  sodal 
distinction  to  the  right  of  killing  birds 
and  beasts  of  game.  It  is  only  fifteen 
years  sinoe  this  privile^  was  acquired 
only  by  property  or  birth.  It  is  still 
iently   restricted    to  confer  upon 
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tbose  who  enjoy  it  a  petty  importaiiee 
to  which  commoii-iniiiaed  persons  may 
attach  some  tbIqc.  Within  the  last  fifty 
yean  game  has  been  preaerred  to  an 
exceas  which  was  prenoosly  unknown. 
Most  of  the  laws  reladng  to  game 
which  have  been  passed  within  this 
period  have  been  to  enable  gsme  ore- 
seirera  to  indulge  in  this  taste,  and  to 
▼isit  with  greater  sererily  those  who 
are  tempted  by  ihe  abundance  of  game 
to  become  poaehen.  The  aocumnla- 
tion  of  game  in  presenres,  watched  and 
goarded  by  nmnerons  keepers,  has  led  to 
changes  in  the  modes  of  sporting.  The 
sportsman  of  the  old  school  was  con- 
tented with  a  little  spoil,  bnt  found  en- 
joyxaent  in  healthful  recreation  and  ex- 
ercise, and  was  aided  by  the  sagacity  of 
his  dogs.  In  the  modem  system  of  bat- 
tue-shooting, the  woods  and  plantations 
are  beaten  by  men  and  boys ;  attendants 
load  the  sportsman's  guns,  and  the  game 
is  driven  within  liadi  of  gun-shot, 
and  many  hundred  heads  of  nme  are 
slaughtered  in  a  few  hours.  The  true 
sportsman  would  as  soon  think  of  spoiling 
a  poultry-yard  Battue-shooting  is  the 
end  of  excessive  game-preserving;  and 
in  this  so-called  sport,  members  of  the 
royal  fiunily,  ministers  of  state,  and  many 
of  the  aristocracy  eagerlv  participate.  In 
an  ordinary  day's  sport  of  tiiis  description, 
seven  or  eight  hundred  head  of  game  will 
be  killed  l^  three  or  fbnr  sportsmen  in 
about  four  hours,  and  perlnps  fifty  or 
sixty  wounded  wiU  be  picked  up  on  the 
following  day.  A  couple  of  gentlemen 
wiU  kill  nine  hundred  hares  in  one  day. 
On  a  great  field-day,  when  the  sportsmen 
are  more  numerous,  the  slaughter  is  im- 
mense. Whole  waggon-loads  of  hares  are 
sent  off  to  the  London  and  other  great 
markets  for  sale,  as  the  result  of  one 
day^s  sport 

The  effect  of  protecting  game  by  op- 
pressive laws  is,  perhi^  more  inju- 
rious to  the  morals  of  the  rural  popnla- 
tioD  than  any  odier  siurie  cause.  The 
gentry  of  Et^^laad  are  £stinguished  by 
many  good  qualities;  but  the  manner  in 
which  many  of  them  uphold  dieir  amuse- 
menta  at  the  eost  of  filW  the  gaols  with 
their  poor  neighbours,  who  acquire  those 
habits  whieh  lead  to  the  min  of 


selves  and  fiunilies,  is  a  Uot  on  theii 
character  which  has  yet  to  be  wiped  off 
With  a  densely  crowded  populatkm. 
thousands  of  whom  are  often  pressed  by 
hunger,  and  frequently  in  a  state  of  the 
most  lamentable  povivty,  the  temptatioa 
to  kill  game  is  irresistible.  It  swarms 
before  the  labourer  as  he  returns  home 
in  the  evenmg  from  lus  long  day  of  hard 
toil.  He  does  not  recofpiae  pruperlT  in 
game.  No  man  can  claim  an  inoividual 
hare  or  partridge  like  an  ox  or  a  she^ 
The  latter  most  be  fed  at  the  expense 
of  their  owners :  bnt  ^ame  is  ibd  ^  no 
one  in  particular.  This  man,  then»  who 
probably  would  not,  finr  all  his  poverty, 
violate  the  laws  of  property  in  the  ease 
of  poultry,  and  who  at  tne  Iwttom  reoo^ 
nizes  no  greater  rig^  of  property  in  a 
partridge  than  in  a  i^wrrow,  sets  a  snaie 
m  the  naants  frequented  by  game  near 
his  cottage,  and  is  pounced  upon  by  tlie 
keeper.  When  he  comes  out  of  the  gacd, 
often  the  training  school  fi>r  profligacy — 
the  fiurmers  pmians  dare  not  empioj 
him  lest  they  should  offend  the  ganae- 
preservers  their  landlords.  The  Juslioa 
and  the  rural  police  look  upon  the  gaol- 
bird with  suq>icion ;  and  only  at  the  beer- 
shop,  with  men  of  his  own  stamp  and 
character,  does  he  feel  at  home.  It  ia 
hardly  necessary  to  sketch  his  ftirther 
progress.  In  nine  cases  out  of  ten,  it  ia 
from  bad  to  worse :  and  this  because  tot 
objects  of  selfish  gratification  men  have 
^iven  to  a  Inrd  or  beast  of  little  worth  ia 
Itself  an  arbitrary  value,  and  protected  it 
by  statutory  regulations  stricter  than 
are  applied  to  many  other  things  whidi 
are  recog^nised  as  objects  of  property  by 
all  mankind. 

The  number  of  persons  convicted  at 
assises  and  sessions  in  1843,  for  in- 
fiaetioos  of  the  game-laws  in  England 
and  Wales,  was  4^529,  of  whom  40 
were  transported.  Between  1888  and 
1844,  there  were  41  inquests  on  game- 
keepers fixuid  dead,  and  in  26  caaet 
verdicts  of  wilful  murder  were  letoned. 
In  1848,  out  of  201  persons  summarily 
convicted  in  Bedfordshire,  148  were  oom- 
mitted  fer  poaching^  and  sentenced  to 
prison  fer  an  average  period  of  seven 
weeks  each.  In  the  same  year,  out  of 
539  persons  oommittsd  to  the 
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y  169  v«re  for 

the    ame^w%,     Tbs 

i  of  ucsc  nwn  innit  be 

the  ImdMUKf  s  impri- 

tbe  poor^ratn  and 

ut  at  the  nine  tune 

Qaoh  venire  to  be  enUiiiged ; 

J  km  to  other  crimes,  a 

!  paliee  18  refuted  for  the 

scboBofiinpem.    The  tune  of  this 

einiMtaiialetUEeniip  in  preveoting^ 

afprebendiiig   poacherk 

Tlie  gnt'lai  sie  in  diis  way  a  hea^y 

Biilsii  <nihi  w  I  nil  IB  of  land. 

TW  teal  ofeDditnre  which  the  pi«- 

&af  0Be  oecadooB  is  probably 

I  that  which  is  required 

toftheiumiensemasBof 

in  this  conntry. 

y}Kw%  are  among 

to  the  imptOTO- 

Theynotonly  pre- 

t«^[^  fenihey  occasion  a  loss  to  the 

■i^pVteof  a^TMnltDral  prodacts. 

mers  ui  their  enthosiasm 

*  take  means  lo  ensare  its 

I  which  none  bat  tenants  in  a 

i  of  d^tendence  would  sab- 

;  la  not  allowed  to  vse 
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iatwt^iil  in  the  application  of  his  own 
9M»Aeland,  bnt  is  interfered  with 
I  aoDamt  of  the  game.  This  game 
tmmB  ffce  produce  of  the  hucU  is 
ttHd  at  the  tenant's  ezpcaae  (com- 
■■disB  for  the  destmctiyeDess  of 
■s  beiv  oenerallY  fhtiV»  and  deoep- 
■ej^andtte  landlord  podoets  the  money 
» thns  fed  modnces  in  die 
;  woold  be  fer  less 
(if  the  famdlotd  tamed  a  certain 
I  of  his  oxen  and  sheep  to  feed 
\  which  belong  to  his  tenants. 
There  are  instanffs  where  the  landlord 
leii  the  gasne  cm  the  tenanlf s  land  to  a 
ihiad  II I  f  1 1]  and  dma  gets  two  rottSy  one 
fer  the  laad,  and  another  rent  fer  the 
gnw  after  it  haa  been  fed  by  the  fenner, 
h  hw  oaen  been  stated  that  Uram 
ihiee  III  five  hares  eat  and  destroy  as 
■ash  aa  wonid  keep  one  sheep.  On 
BB^  fenaa  the  nomber  of  hares  aTcrage 
at  least  two  per  acre;  and  the  destmetion 
by  harcs  aloiie  ia  cAen  eqaalto  anaddi- 
tMaal  raatal  of  10s:  per  acre  on  the  whole 
of  tefen:  then  U  bendea,  the  waste 


and  destmetion  caused  by  rabbits,  phea- 
sants, and  partridges.  On  some  sums 
of  500  .acres  where  the  game  is  strictly 
preserved,  bat  not  excessively,  the  loss 
caused  by  hares  will  often  amount  to 
abo^SOOZ.  The  landlord  sells  the  hares 
at  perhaps  U.  6d,  each,  and  pockets  7Si. 
This  is  short-sigfated  enough,  setting 
aside  the  bad  moral  effect  of  the  prac- 
tice. The  operations  ci  the  poacher,  if 
he  escape  detection,  are  in  one  sense 
beneficial  to  the  tenant-fermer,  for  the  de- 
struction of  the  nme  adds  to  the  fermer's 
profit;  but  if  the  poacher  be  convicted 
and  sent  to  gaol,  then  the  support  of  the 
man  and  his  feinily  addsto  the  loss  which 
the  game  occasions. 

Many  of  the  reserrations  and  cove- 
nants in  leasee  in  relation  to  oame  are 
fit  only  for  the  copvhoidersof  amanor 
four  or  five  centuries  aao.  There  are 
manj  ferais  on  which  ue  tenants  are 
forbidden  either  to  mow  wheat  or  drill 
turnips.  Mowing  costs  less  than  reap- 
ing^ and  the  tenant  has  besides  the  ad- 
vantage of  an  extra  quantity  of  straw  for 
the  stock  and  for  manure ;  but  then  the 
ground  is  left  too  bare  to  shelter  the 
partridges,  and  therefore  the  scythe  must 
not  be  used,  nor  anv  other  instrument 
which  cuts  lower  than  twelve  inches. 
Drilling  turnips  is  now  an  essential  opera- 
tion in  all  fpjod  systems  of  fimnin^;  bnt 
though  it  gives  a  much  greater  weight  of 
roots  per  acre,  it  enconraM  the  birds 
to  run,  and  spoils  sport  In  some  di*> 
tricts,  where  game  is  preserved  with  great 
fermer  is  not  allowed  to  sow 
To  drain  land  where  rab- 
Hts  are  kept  wcmld  be  a  waste  of  pro- 
perty. Legislatimi  cannot  produce  any 
improvement  in  this  state  of  thinp.  It 
arises  from  the  dependent  condition  of 
the  ^at  majority  of  the  tenant  formers ; 
and  if  a  law  were  passed  which  oave  them 
the  right  to  lEill  the  game  "on  their  lands 
it  would  be  of  no  advantage  to  them. 
The  gamekeepers  and  other  retainers  ci 
the  great  and  smaU  game-preserven  are 
spies  on  the  tenant,  and  in  the  intense 
competition  for  forms  he  dare  not  contra- 
vene the  wishes  of  his  landlord.  Public 
opinion  mavand  does  produce  some  efiiBCt 
oa  the  landlord's  exercise  of  his  powar, 
bnt  this  is  confined  to  isolated  cMea. 
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The  administration  of  the  game-lawa  in 
England  is  in  the  hands  of  persons  vho 
are  either  game-preservers  themselves, 
or  who,  generally  speaking,  are  not  un- 
&voarable  to  the  system,  and  hence  the 
rigour  vith  which  offences  against  the  law 
are  visited.  Imnartiality  is  scarcely  to  be 
expected  when  uose  who  sit  in  jadgment 
have  to  decide  upon  offenders  ^eainst 
their  own  cherished  privileges.  Belbre 
the  act  1  &  2  Wm.  IV.  c.  32  was  passed, 
penalties  for  infractions  of  the  game-laws 
could  be  recovered  before  one  justice ; 
bat  now  conviction  can  only  take  place 
before  two  justices,  and  an  appeal  lies  to 
the  quarteivsessions,  but  a  certiorari  is 
not  allowed.  There  was  no  appeal  for- 
merly, and  great  obstadea  were  thrown 
in  the  way  of  obtaining  a  certiorari. 

On  the  27th  of  Februanr,  1845,  on  the 
motion  of  Mr.  Bright,  M.P.  for  Durham, 
a  select  committee  was  appointed  to  in- 
quire into  the  operation  of  the  game-laws. 
At  the  dose  of  the  session  the  committee 
reported  that  the^  had  not  oonduded  their 
inquiry,  and  it  is  to  be  resumed  in  the 
session  of  1 846.  Certain  members  of  the 
committee  voted  against  printing  the  evi- 
dence already  taken,  and  when  Sie  chair- 
man, who  had  given  notice  of  his  inten- 
tion, was  about  to  bring  the  question 
before  the  House,  the  House  was  counted 
out  The  evidence  cannot  therefore  be 
printed  before  1846. 

The  number  of  certificates  taken  out 
annually  to  kill  came  is  about  40,000  in 
Great  Britain,  and  the  number  of  licences 
to  sell  game  about  800. 

In  other  countries,  as  well  as  in  Eng^ 
land,  game-laws  have  been  an  instrument 
of  oppression.  In  France  before  the  first 
revolution  there  were  edicts  for  preserv- 
ing game  which  **  prohibited  weeding  and 
hoeing,  lest  the  young  partridges  should 
be  disturbed ;  steeping  seed,  lest  it  should 
injure  the  game;  manuring  with  night 
soil,  lest  the  flavour  of  the  partrid^ 
should  be  injured  by  feeding  on  the  com 
so  produced ;  mowing  hay,  &c  before  a 
certain  time,  so  late  as  to  spoil  many 
crops,  and  taking  away  the  stubble  which 
would  deprive  the  birds  of  shelter." 
(Arthur  lOung^s  TVaoela  in  Fmnce  in 
1787-88-89).  The  tyranny  of  the  mano- 
rial courts  rendered  it  hopeless  to  escape 


firom  this  oppressive  system.  The  Con- 
stituent Assembly  abolished  this  exclusive 
**  droit  de  hi  duisse,"  which  the  seigneurs 
arrogated  to  themselves^  Offenoes  against 
the  ^ame-laws  in  Franoe  are  now  few 
and  simple,  and  the  punishment  trivial. 

GAMING,  or  GAMBLING,  is  an 
amnsement,  or  we  might  properly  call 
it  a  vice,  whidi  has  always  been  com- 
mon in  all  dvilized  countries  and 
among  all  classes,  but  more  particulariy 
those  who  have  no  regular  occnpatioo. 
A  passion  for  gaming  is  not  confined 
to  the  nations  caUed  civilized:  wher- 
ever men  have  much  leisure  time 
and  no  pursuit  which  will  occupy  the 
mind  and  stimulate  it  to  acdve  exertion, 
the  excitement  of  gaming,  which  is  no- 
thing more  than  the  mixed  i>leasare  and 
pain  arising  from  the  alternations  of  hope 
and  fear,  success  and  ^lure,  is  a  neces- 
sity which  all  men  feel,  though  in  differ- 
ent degrees,  according  to  the  difference  of 
temperament  The  Germans,  says  Tacitus 
(De  Moribua  Germanontm,  c.  24),  stake 
their  own  persons,  and  the  loser  will  go 
into  voluntary  slavery,  and  suffer  himself 
to  be  bound  and  sold,  though  stronger 
than  his  antagonist;  and  numy  savage 
nations  at  the  present  day  are  notoriously 
addicted  to  gambling.  Gaming  has  been 
described  by  Cotton,  an  amusing  author 
who  wrote  in  the  beginning  of  the  last 
century,  as  <<  an  endumtmg  witcheiy  got- 
ten betwixt  idleness  and  avarice."  Be- 
sides the  pleasure  derived  from  the  ex- 
citement that  attends  games  of  chance, 
there  is  no  doubt  that  &e  desire  to  enjoy 
without  labour  is  one  motive  which  ope- 
rates on  a  gambler;  but  this  motive 
operates  more  on  those  who  are  practised 
gamesters  than  on  those  who  are  begin- 
ning the  practice ;  and  instances  are  not 
wanting  of  men  strongly  addicted  to  gam- 
ing, who  have  yet  been  indifferent  to 
money,  and  whose  pleasure  has  consisted 
in  setting  their  property  on  a  die. 

In  Fruice,  and  many  other  parts  of  the 
Continent,  government  has  derived  a  con- 
siderable revenue  from  games  of  chance. 
In  Paris,  the  exclusive  right  of  keeping 
public  gaming-houses  was,  until  the  year 
1838,  let  out  to  one  company,  who  paid 
an  annual  sum  of  6,000,000  fnmcs  (about 
240,0002.)  for  the  privilege.    They  kept 
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•a  faooKB,  iiBBelT,  F^aacatPfly  the  Salons, 
sdfcar  IB  tbc  Puis  Royal.  Inatrialin 
Pteu,  it  eaae  oat  in  dieoooraeof  the  evi- 
inee,  liai  llie<lcar  profit  for  1837,  exda- 
opeof  Oie  daifty.had  been  1,900,000  francs 
TMM)Oi.>,  of  vlnch  three-firarths  was  paid 
to  tiie  oty  of  Parii,  kaTing  the  leoee 
l94)OOl.  lor  his  ova  dare.    The  aTerage 
uaaAer  of  fiafen  per  day  was  stated  at 
90OO,  and  aboat  lOOO  more  reAised  ad- 
The  pna  played  were  chiefly 
tte  and  Bsay  rt-NoIr,  of  which  the 
ia  llie  fcmniiit.    It  is  very  seldom 
E  aaMae  stdced  at  Roulette,  as 
'■t  the  player  are  con- 
t  by  prvfemoHol  men,  a 
( of  sendaBKB  who  are  gamblers  by 
lo^ge^t-Noir  is  played  with 
\  if  cmk,  and  the  *  oonlenr ' 
C3I  wins;  the  Mack  being 
ifcrfa^ndthentheTed.    All  the 
Imbms  wnespa  from  one  o'clock  in  the 
aikirouatil  one  or  two  after  midnight ; 
and  hmaij  nD  ire  or  six  in  the  morn- 
ing.    The  h^^best  play,  especially   at 
FVaseMf a  vh  canned  on  between  three 
and  sa  ii  Ae  afternoon.    Ten  or  tweWe 
liiaaBBd  fiaacs  were  constantly  lost  at 
a  Mti^^sHl  onee  within  these  row  years 
which    constitated   the 
^  of  the  day,  was  won  by  a  French 
,  The  actoal  chance  of  the  table 
eonaidered  to  be  7^  per 
t  of  the  player,  sapposmg 
thr  pmt  to  be  ftirly  played,  as  it  no 
dMfei  WM  ia  Paria,  nnder  the  old  system ; 
^  esrdb  bong  examined  and  stamped 
bftta  aimnaieBt,  and  there  being  an 
J^^ast  id  the  police  always  present  and 
rady  to  detect  any  attempted  fraud  on 
te  lart  of  tlK  eompany.    Bat  admitting 
the  pme  to  be  fidrly  played,  the  coolness 
of  Ike '  cmqnenT  or  dealers,  who  had  no 
atBot  at  stake  (the  whole  of  the  losses 
or  ^Ds  being  token  by  the  company), 
and  Ae  large  eapital  of  the  latter,  made 
It  ahsoialdy  impoaslble  for  the  player  to 
wia,  ia  tike  long  ran ;  nay,  it  is  dear  that 
he  mast  lose,  and  in  that  proportion  to 
his  stoke,  which  probably  is  regnkted  by 
kkawaiH.    Neverdieless,  under  the  in-, 
iaeaee  of  those  caases  which  first  lead 
■oi  to  gaming^  coofinned  by  habit  and 
-  *     they  still  continae  to  indulge 
till  ihey  are  rednced  to 


bep^ary,  which  is  often  followed  by 
smcide. 

That  a  yice  which  causes  so  much 
wretchedness  should  not  merely  be  per- 
mitted and  superintended  by  the  govern- 
ment, but  that  it  should  contribute  con- 
siderably to  the  public  reyenue,  has  been 
a  subject  of  loua  compliunt  in  France ; 
and  at  last  the  ministers,  in  compliance 
with  the  desire  of  the  Chamber  of  Depu- 
ties, determined  to  grant  no  more  licences 
after  the  1st  of  January,  1838. 

In  this  and  in  many  odier  difficult  ques- 
tions, as  to  how  far  and  in  what  manner 
a  state  should  interfere  with  the  acts  of 
its  citizens,  many  zealous  advocates  for 
change  and  reform  do  not  perceive  the 
great  distinction  between  making  an 
enactment  or  establishing  some  practice 
with  reference  to  a  certain  end,  and  re- 
pealing the  same  enactment  after  it  has 
been  long  in  force.  The^reasons  which 
would  be  good  reasons  for  not  making 
such  enactment,  may  also,  either  in  their 
whole  extent  or  to  some  extent,  be  good 
reasons  for  not  repealing  such  enact- 
ment when  once  in  force,**  or  not  dis- 
continuing such  practice  when  once  esta- 
blished. 

In  England,  before  the  passing  of  8  ft  9 
Vict,  c  109,  the  law  considered  wagers  in 
general  as  legal  contracts,  and  the  winner 
of  a  wager  could  enforce  his  claim  in  a 
court  of  law.  The  exceptions  to  this  rule 
were,  where  the  wager  was  an  incitement 
to  a  breach  of  the  peace  or  to  immorality ; 
where  it  affected  ue  feelings  or  interests 
of  third  persons,  or  expMed  them  to 
ridicule  or  inconvenience;  or  where  it 
was  against  sound  policy  or  prohibited  by 
statotorv  enactment  In  cases  not  com- 
prehended within  the  above  exceptions 
the  judges  ft^quentiy  reftised  to  try  ac- 
tions respecting  wagers  when  they  con- 
sidered the  matter  to  be  of  a  frivolous  or 
of  an  improper  nature. 

In  Scotiand  the  courts  followed  an 
opposite  rule  to  that  which  prevailed  in 
England.  They  held  that  *<they  were 
institoted  to  try  adverse  rights,  and  not 
to  determine  silly  or  impertinent  doubts 
or  inquiries  of  persons  not  interested  in 
the  matters  in  question;*'  and  they  de- 
cided **  that  their  proper  Amotions  are  to 
enforce  the  rights  of  parties  arisiogoat 
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of  serious  transactions,  and  Dot  to  paj 

Xd  to  Sjponsiones  Ivdierae,*' 
1844  a  select  committee  of  the  Hoose 
of  Commons  on  gaming  recommended 
that «  wagering  in  general  should  be  free 
and  salj^  to  no  penalty;"  and  they 
also  expressed  an  opinion  in  iiivoar  of  the 
law  of  JSnffland  bemg  assimilated  to  that 
ofSootUm£ 

In  the  session  of  1845  the  act  8  &  9  Vict 
c  109  was  passed,  which  enacts  « That 
all  contracts  or  agreements,  whether  by 
parole  or  in  writing,  by  way  of  gaming  or 
wagering  shall  be  noil  and  Toid;  and 
that  no  suit  shall  be  bronght  or  main- 
tained in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  yalnable 
thine  allmd  to  be  won  upon  any  wager, 
or  which  uiall  have  been  deposited  in  the 
hands  of  an  j  person  to  abide  the  event  on 
which  any  wajger  shall  have  been  made : 
proyided  always,  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  sab- 
acripCion  or  contribution,  or  agreement  to 
aabaeribe  or  contribute,  for  or  toward 
any  plate,  prise,  or  sum  of  money  to  be 
awaraed  to  the  winner  or  winners  of  any 
lawAil  game,  sport,  pastime,  or  exercise." 

By  16  Charles  II.  c  7,  any  person  who 
won  an}r  sum  of  maaffy  by  fraud,  cosenage, 
or  deceit  was  to  forfdt  treble  the  value 
won.  Under  8  &  9  Vict  c  109,  cheating 
at  play  ia  to  be  punished  as  obtaining 
money  under  fiUse  pretences. 

The  act  16  Charles  II.  c.  7  was  also 
designed  to  repress  exoesrive  gaming  by 
restraining  it  to  playing  for  ready  money. 
By  §  2  it  was  provided  that  if  any  person 
audi  play  or  bet,  &c.  other  than  with  or 
lor  ready  money,  and  shall  lose  an^  sum, 
&c  exceeding  lOD/.  at  any  one  time  or 
meedng,  upon  ticket  or  credit,  or  other- 
wise, and  diall  not  pay  down  the  same  at 
the  time,  the  party  losing  shall  not  be 
compelled  to  pay;  any  contract  or  se- 
curities ibr  the  payment  are  declared 
void ;  and  the  person  winning  shall  for- 
feit treble  the  value.  This  act  is  r^^ealed 
by  8  &  9  Vict  c  109. 

The  act  9  Anne,  c  14,  also  prohibits 
all  ^aminf  or  betdng  on  any  game  on 
credit,  and  enacts  that  any  person  who 
shall  at  anv  one  time  or  sitting,  by  play- 
ing at  cards,  dice,  or  other  game  what- 
soever, or  betting  on  the  sides  of  such  aa 


do  play,  lose  to  any  one  or  more  i 
in  the  whole  the  sum  or  value  of  10£., 
and  shall  pay  the  same  or  any  part 
thereof,  may  within  three  montfaa  sue  for 
and  recover  the  same;  and  if  the  loeer  do 
not  within  three  months  sue  for  the  saune, 
any  other  person  may  sue  and  recover 
with  treble  the  value  of  the  wager,  and 
costs.  This  act  made  void  all  notes,  bills, 
bonds,  mortgages,  and  other  securities  or 
conveyances  whatever  given  for  gaming 
debts;  but  by  5  &  6  Wm.  IV.c  41,  balls 
and  mor^ages  given  for  such  dd>tB  vrere 
not  void,  but  were  made  recoverable  by 
action  at  law  as  if  they  had  been  given 
for  an  illegal  consideration.  Other  de- 
scriptions St  securities  mentioned  in  9 
Anne,  a  14,  and  also  in  16  Charles  II.  c 
27,  were  not  affected  by  the  act  5  &  6 
Wm.  IV.  c  41. 

It  was  enacted  by  13  Geo.  11.  e.  19,  that 
no  horse-race  shall  be  run  for  any  prise 
less  than  602.  in  value.  According  to  the 
decision  ot  tiie  courts,  a  waoer  was  illegal 
when  the  race  was  for  a  stake  of  less  than 
aoL  The  above  act  of  13  Gea  II.  waa 
repealed  so  for  as  relates  to  horse-racing^ 
by  3  &  4  Vict  o.  5.  The  18  Geo.  II.  c  , 
34,  was  an  act  similar  to  the  one  of  13 
Geo.  IL  It  was  deagned  **  to  explain, 
amend,  and  make  more  effectual  the  laws 
in  ban{[  to  prevent  excessive  and  deceit- 
fol  gaming,  and  to  restrain  and  prevent 
the  excessive  increase  of  horse-races," 
and  contained  a  danae  to  the  effidet  that 
nothing  contained  in  the  act  should  re- 
peal or  invalidate  the  act  9  Anne,  c  14» 
which  prohibited  betting  for  sums  ex- 
ceedmglO/.  The  h&ter  statutes  (18  Geo. 
II.  c.  19,  and  18  Geo.  II.  c  34),  however, 
made  it  lawftd  for  horses  to  run  for  a 
stake  of  50/^  and  were  tiierefore  incon- 
sistent with  the  statute  of  Anne,  and 
must  be  considered  as  having  so  for  super* 
sededit;  but  as  respects  betting  on  horse- 
races the  statute  of  Anne  was  not  aflected. 

The  provirion  of  the  statute  of  Anne 
against  bets  exceeding  lOf.  was  so  much 
a  dead  letter,  that  its  existence  appears  to 
have  been  almost  forgotten,  until  m  1843 
a  number  of  actions  were  broug^  by 
common  informers  against  several  noble* 
men  and  gentlemen  who  had  violated  the 
law  by  betting  sums  of  more  than  10/.  on 
horae-raoea.    On  the  plea  that  they  were 
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iyuim  of  the  Jaw  wiiieh  iStuj  had 
W<nfcf  ,>  hSl  was  broogbt  in  early  in  the 
lOMB  of  1  a44»  fiir  tbe  relief  of  these  per- 
HH^  and  was  9***^  Ihroagh  its  serend 
lagBs  wlik  sH  SIM.  I  Uj  which emtedsome 
■tfcliuii  at^be^ae.  The  aet  is  c  S»  7 
¥ieu  «■&  It  was  eadtled  *  An  Act  to  stay 
^iwdinas  ftr  tkree  cilendsr  months, 
aad^n^be^adof  die  present  session  of 
I  eeitun  actions  nnder  the 
(sf  sevoal  statutes  for  the  pro- 
of eaeoB^e  gaming,  and  to 
BS  mtf  pnoeedinp  being  taken 
r  ihsK  sialaIeK  dnnng  such  limited 
Dommittees  were  appointed 
(  cf  FariiaBMnt  to  mqoire 
fht  faas  i»ri>w:riug  gaming,  and 
t(rrict.  e.  7)  was  pined  to 
ntooses  implicated  in  gaming 
vlo  shoold  give  eridenoe 
aittees.  Befim  the 
aamni  ass  eicr,  and  to  prerent  the  oon- 
«^«ss  sf  the  act  7  Vict  c.  3  beina 
sHawai  tia^ive^  another  act  was  passed 
(7*«TiBtc»}whieh  ftarther  sUyed 
psMSBi^p  is  tiie  aetions  for  gaming. 

Itvto  ke  ehserred  that  the  act  8  &  9 
Vkl  &  i0§,  repeals  those  parts  of  9 
AaiB^c  Haad  18  Geo.  II.  c  34,  which 
mioid  sUkgsl  to  win  or  lose  any  som 
q— d^  laL  at  play  or  b^  betting;  and 
Ihae  iia  daase  amier  which  all  actions 
,  eoaunenced  previoosto 


§mmgart  m  be  diaeontinoed  on  payment 

Ik  act  7  Geow  II.  c  8,  which  was  made 
^^prtaal  by  10  Geo.  II.  c  8,  entitled  '  An 
Aiim  pRTcnt  the  infimoos  practice  of 
^'  is  violated  hourly  on  the 
^-Eaefaange  by  the  praetioe 


19  Geo.  11.  c  37,  and  14  Geo. 
UL  a.  46.  are  intwided  to  ^terent  trans- 
aetisBv  of  tfaeaatme  of  gaming  or  wager- 
of  Bsarine  and  life  in- 


at  dUfereot 
lotteries  not  allowed 
at  length  the  state  lotteries 
weta  pot  aa  end  to.[LoTTBaT.] 
regarded  as 
law,  and  those  who 
are  liable  at  oommon  law  (in* 
ly  of  ftetmory  pnmsioos)  to 


be  indicted  and  punished  by  fine  and  im- 
prisonment at  discretion. 

The  statute  33  Hen.  VIII.  c  9  entitled 
'The  bill  for  the  maintaining  artillery 
and  the  debarring  of  unlawral  games,' 
prohibits  the  keeping  for  gun,  Incre, 
or  living,  any  boose  or  place  of  **  bowling, 
ooyting,  cloysh-cayls,  half-bowl,  tennis, 
dicing-uble,  or  cardinff,  or  any  other 
manner  of  game  prohioited  by  any  sta- 
tute heretomre  made,  or  any  unlawful 
game  now  invented  or  made,  or  any 
other  new  unlawful  game  then  or  here- 
after to  be  invented,  round,  had,  or  made,** 
on  pain  of  forfeiting  40c.  a^day.  The 
same  statute  imposes  a  penalty  of  6s.  8dL 
for  every  time  upon  any  person  using 
such  houses  and  there  playing. 

By  8  &  9  Vict  c  109,  public  billiard 
and  bagatelle  boards  are  not  to  be  kept 
without  a  licence,  and  the  places  where 
they  are  kept  are  to  be  closed  entirely  on 
Sundays,  and  on  other  days  at  midmght^ 
except  Saturday,  when  the  hour  of 
closing  is  fixed  at  eleven  o'clock. 

The  act  8  &  9  Vict  o.  109,  greatly  fiusi- 
litates  proceedings  agunst  anjr  common 
gaming-house,  by  enactina  that  in  defimH 
of  other  evidence  it  shall  be  sufficient  to 
prove  that  such  house  or  place  is  kept  or 
used  for  playing  therein  at  any  unlawfti 
game,  and  that  a  bank  is  kept  there  by 
one  or  more  of  the  pUiyers  exclusively 
of  the  others,  or  that  th^chances  of  any 
game  played  therein  are  not  alike  fiivour- 
able  to  'aU  the  players,  including  among 
the  players  the  banker  or  other  person 
by  whom  the  aame  is  managed,  or  against 
whom  the  other  players  stake,  play,  or 
bet ;  and  every  such  house  or  place  shall 
be  deemed  a  common  gaming-oouse.  It 
is  not  necessary  under  this  act  to  prove 
that  any  person  found  playing  at  any 
game  was  plaving  for  any  money,  wager, 
OF  stake.    The  act  dispenses  with  the 


ity  of  obtaining  the  alleviation  of  two 
householders  that  any  house  is  a  common 
gaming-house ;  and  provides,  that  on  the 
report  of  a  superinteiident  of  metropoli- 
tan police,  it  shall  be  lawful  fbr  either  of 
the  commissionerB  of  police  to  authoriae 
the  superintendent  by  a  written  order  to 
enter  any  house  or  room  with  constables, 
and,  if  necessary,  to  use  forde  fi>r  the 
purpose  of  efifoetmg  such  entiy,  whether 
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by  breaking  open  doors  or  otherwise,  and 
to  take  into  custody  all  persons  who  shall 
be  found  therein,  and  to  seize  and  destroy 
all  tables  and  instruments  of  gaming 
found  in  such  house  or  premises,  and  also 
to  seize  all  monies  and  securities  for  mo- 
ney found  therein.  If  any  cards,  dice, 
balls,  counters,  tables,  or  other  instru- 
ments of  gaming  usai'in  playing  any 
unlawful  game  ^  found  in  any  house  or 
room  which  the  police  have  entered  as 
a  suspected  gaming-house,  or  about  the 
person  of  any  of  those  who  shall  be  found 
therein,  it  shall  be  evidence  until  the 
contrary  be  made  to  appear,  that  such 
house  or  room  is  used  as  a  common  gam- 
ing-house, and  that  the  persons  found 
in  the  room  where  such  instruments  of 
gaming  shall  have  been  found,  were  play- 
mg  therein,  although  no  playing  was 
adUally  goinf  on  in  the  presence  of  those 
who  made  the  entry.  Before  this  act 
was  passed,  persons  found  in  a  gaming- 
iMuse  could  not  be  searched ;  and  proof 
of  play  was  necessary  before  entry.  In 
all  other  places  out  of  the  metropolitan 
police  district  the  justices  may  by  warrant 
empower  constables  to  enter  gaming- 
houses. Witnesses  who  have  b^n  con- 
cerned in  unlawful  gaming  are  indem- 
nified. 

The  pumshment  which  may  be  inflicted 
on  gaminghouse  keepers  in  addition  to 
the  penalties  mentioned  in  33  Hen.  VIII. 
c.  9,  are  a  penalty  not  exceeding  100/.  or 
imprisonment  with  or  without  hard  la- 
bour for  a  term  not  exceeding  six  months. 

Gambling  in  the  palace  where  the  kine 
resides  for  the  time  being,  is  excepted 
both  in  the  statute  of  Anne  c  14,  and  of 
Geo.  II.  c  34. 

B^  5  Geo.  IV.  c  83,  persons  betting 
&c.  m  any  street  or  open  and  public  place 
are  pnnisnable  summarily  as  rogues  and 
Ta^bonds. 

On  the  night  of  the  8th  of  May,  1844, 
a  simultaneous  entry  was  made  by  the 
police  into  all  the  common  gambling- 
nouses,  seventeen  in  number,  which  were 
then  Imown  to  exist  in  the  metropolitan 
police  district  Gambling  is  also  carried 
on  in  the  metropolis  at  places  where  bil- 
liard tables  are  kept,  at  public-houses, 
and  also  at  cisar-shops.  The  evidence 
taken  before  ue  select  committees  on 


ffaming  in  1844  contains  a  mass  of  ia- 
formation  on  the  subject  of  gaming  and 
gambling  both  in  London  and  elsewhere. 

In  most  parts  of  Grermany  gaming  is 
allowed ;  and  the  magnificent  saloons  set 
apart  for  roulette  and  rouge-et-noir  at 
Huien  and  other  German  watering  places, 
are  well  known  to  English  travellers  on 
the  G<mtinent.  The  respective  princes 
of  the  states  in  which  these  fiishionaUe 
gaming-plaoes  exist  derive  a  large  re- 
venue by  letting  the  exclusive  privilq^e 
of  keeping  gaming  establishments. 

In  the  l^ited  States  of  America,  bat 
more  particularly  in  the  southern  States* 
the  practice  of  gambling  is  very  common, 
though  restrained,  we  believe,  in  all  the 
States  by  legislative  enactments.  In  the 
state  of  New  York,  wagers  are  oonm- 
dered  a  good  ground  of  an  action.  In 
Pennsylvania  the  Supreme  Court  has  de- 
cided that  no  action  can  be  maintained 
to  recover  money  lost  by  any  wager  or  bet. 

Gaming  (alea)  among  the  Romans 
was  play^  with  dice.  The  earliest  enact- 
ment against  it  is  referred  to  by  Plantos. 
and  Cicero ;  but  it  is  not  certain  what  the 
penalty  was.  Under  the  late  repablie 
and  the  empire  gaming  was  a  common 
vice,  but  it  was  considered  to  be  disre- 
putable. The  little  that  is  known  of  the 
penalties  against  gaming  is  contained  in 
the  Digest  (xi.  tit  5)  and  the  Code  of 
Justinian  (iii.  tit.  43).  The  praetor  in 
this,  as  in  many  like  cases,  placed  the 
encourager  of  gaming  under  disabilities. 
If  a  man  lent  his  house  for  gaming,  and, 
while  the  gaming  was  goins  on  there, 
was  beaten  or  had  anything  stolen  fh>m  his 
house,  the  praetor  refiised  nini*all  remedy. 
A  Senatus  consultnm,  the  name  and  time 
of  which  are  not  mentioned,  prohibited 
all  playing  for  money,  except  the  stake 
was  made  upon  the  five  athletic  exercises 
enumerated ;  and,  as  we  must  infer,  by 
the  persons  who  joined  in  the  exerdses. 
If  a  slave,  or  a  son  in  the  power  of  Ins 
father,  lost  money  at  gaming,  the  ftther 
or  owner  of  the  slave  might  recover  it 
If  a  slave  won  money,  there  mig^t  be  an 
action  for  it  against  tiie  master;  but  the 
demand  against  the  master  could  not  ex- 
ceed the  amount  of  the  slave's  peculium, 
that  is,  the  property  which  the  slave 
held  as  his  own,  according  to  Roouai 
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fmum,  iridi  tfaepemuasioD  of  his  master. 

TlvpnwiaKs  edict  also  alkived  an  action 

iguatpaiCBli  aad  patrons  in  respect  of 

Boaey  kat  (to  ^Idren  or  the  patrons* 

fineed  men,  as  ^w  most  nnderstand  it). 

JastsniBB    made    Krend      constitutions 

against  gaaaisg.    A  ntan  ivho  lost  money 

at  gUDJaig  ^vas  not  boond  to  paj  it;  and 

if  be  did  pay,  it  cnld  be  recovered  by 

\um  or  hs  iamsmb  (in   the  Roman 

seBBe^fram  te  vinaer  or  Ms  heredes  any 

time  ynAam  ttetf  jears.     If  they  did  not 

ehooae  ta  recover  it»  the  &ther  or  de- 

fifuder  {itSBma)  cf  ^  town  in  which  the 

moaey  wai  katadgfat  recover  it,  or  any 

odwrpenaBdit.  The  money,  when  re- 

eovtfed,  ns  led  out  for  public  purposes. 

GaatUes  atie  also    liable   to   a  fine. 

Spirilsri  fBoam  who  violated  the  gaming 

laviitraav  fresent  at  gambling,  were 

aaspadaiferiiiiee  years  and  confined  in 

a  laiiaiauj  L^neeiL  123,  c.  10> 

TV  mgwag  abstracts  of  the  laws 
vditim^tBing  in  different  countries 
voe  |Rpni  by  J.  M.  Ludlow,  Esq., 
aadvmUi  before  the  Select  Commit- 
tee sfAe  Hhk  of  Comm<m8  on  gaming, 
bye.Ifcde«Ker,E6q.:— 

Bylfe  Aeaeh  law,  as  it  stood  before 
tk  tmkAaa,  miiiorB  alone  could  re- 
«>«v  M*  Jasaes  at  play ;  but  no  win- 
■D^flBridbesaed  for  except  in  the  case 
^^Biib  qiortB;  when  not  excessive, 
FMi  if  tfreagth  and  skill  were  per- 
Daea  of  mere  chance  absolutely 


&  Code  Fran^ais  aUows  an  action 
irBoaieB  won  at  games  of  strength  and 
t^  vhea  the  amount  is  not  excessive ; 
frat  ■oaieB  paid  can  never  be  recovered, 
aakai  on  tibe  {pround  of  fraud.  The 
heeftn  of  gaaiini^'hoiises,  their  managers 
€r  apesli,  are  punishable  with  fine  (100 
to  6O0O  franca;  and  imprisonment  (two 
to  ox  monthaX  and  may  be  deprived  of 
moetciihext  civil  rights.  A  trilling  fine 
31  ia^Qsed  eo  those  who  set  up  lotteries, 
or  ^aes  of  chaoce  in  public  places;  the 
ftrastare,  imptements,  &c  are  m  all  cases 
tobeaased. 

By  the  Proaoan  Code  all  games  of 
chaaee,  except  when  licensed  by  the  state, 
are  {voltibited.  Gaming  debts  are  not 
the  aabgeet  of  actiooi  but  momes  paid 
cannot  he  loed  for  by  the  loser.    Wagers 


give  a  right  of  action  when  the  stakes  are 
constitute  in  cash  in  the  hands  of  a  third 
person ;  they  are  void  when  the  winner 
had  a  knowledge  of  the  event,  and  con- 
cealed it  Monies  lent  for  gambling  or 
betting  purposes,  or  to  pav  gambling  or 
betting  oebte,  cannot  be  sued  for.  Gammg- 
house  keepers  are  punishable  with  fine, 
professed  gamblers  with  banishment ;  and 
if  the^  break  the  ban,  by  imprisonment 
Occasional  cheating  at  play  obliges  to 
compensation;  professed  swindlers  at 
pla]^  are  punishable  as  for  theft,  and 
banished  afterwards.  Monies  won  from 
a  drunken  man,  if  to  a  considerable 
amount,  must  be  returned,  and  a  fine  paid 
of  equal  value. 

In  Austria  no  right  of  action  is  given 
either  to  winner  or  loser.  Ail  games  of 
chance  are  prohibited,  except  when  li- 
censed by  the  state.  Cheating  at  play  is 
punishable  with  imprisonment,  according 
to  the  amount  of  fraudulent  gain.  Pay- 
ing at  unlawfiil  games,  or  allowing  such 
to  take  place  in  one's  house,  subjects  the 
party  to  a  heavy  fine,  or  in  default  to  im- 
prisonment 

The  provisions  of  the  Sardinian  civil 
code  are  similar  to  those  of  the  French, 
giving  an  action  for  monies  won  at  games 
of  strength  or  skill,  when  not  excessive 
in  amount ;  but  not  allowing  the  recovery 
of  monies  los^  except  on  the  ground  oi 
fraud  or  minority  (a  provision  t&en  frY>m 
the  old  French  law). 

The  Bavarian  coae  is  somewhat  special 
in  its  provisions ;  it  distinguishes  between 
games  of  pure  skill,  and  mixed  skill  and 
chance  on  the  one  hand,  and  games  of 
mere  chance  on  the  other.  In  the  two 
former,  monies  honestiy  won,  and  not 
excessive  in  amount,  may  be  lawfolly 
claimed,  and  monies  lost  cannot  be  re- 
covered ;  but  with  respect  to  fraudulent 
or  excessive  gaming,  and  also  as  to  all 
games  of  mere  chance,  the  winner  may 
be  called  upon  to  repay  his  gains,  and  is 
liable,  togetiier  with  the  loser  (except  as 
to  the  latter,  in  the  case  of  frk^),  to  a 
penalty  of  varying  amount.  Aiming- 
nouse  keepers  and  professed  gamblers  are 
subjected  to  various  penalties.  Distino- 
tions  are  also  taken  as  to  wagers,  which 
are  only  void  for  fraud  or  immorality,  but 
the  amount  cf  which  ia  liable  tp  be  i^ 
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dneed,  if  exceaave.  When  monieB  lost 
at  play  are  prored  to  ha^e  been  the  pro- 
perty of  some  other  person  than  the 
player,  the  tnie  owner  may  reoorer  them. 
Wagers  also  appear  to  be  lawfhl  in 
Spain,  when  not  in  themselves  frandnlent, 
or  relatinff  to  anything  nnlawfnl  or  im- 
moral. (Johnson^B  InttUuiet  tfthe  Civil 
Law  of  Spain,  p.  242.) 

GAOL  DELIVERY.  The  commis- 
non  of  gaol  delivery  is  directed  to  the 
justices  of  assize  of  each  eircoit,  the  Ser- 
jeants and  king^s  counsel  attending  that 
drcut,  the  clerk  of  the  assise,  and  the 
judges  associate.  It  is  a  patent  in  the 
nature  of  a  letter  firom  the  king,  oonsd- 
tnting  them  his  justices,  and  commanding 
them,  four,  three,  or  two  of  them,  of 
which  number  there  must  be  one  at  least 
of  the  judges  and  Serjeants  specified,  and 
anthorising  them  to  delirer  his  ^1  at  a 
particular  town  of  the  prisoners  m  it ;  it 
also  informs  them  that  tne  sheriff  is  com- 
manded to  brinff  the  prisoners  and  their 
attachments  before  them  at  s  day  to  be 
named  bv  the  commissioners  themselves. 
Under  this  commission  the  judoes  may 
proceed  upon  any  indictment  of  felony  or 
trespass  found  before  other  justices  agiunst 
any  person  in  the  orison  mentioned  in 
their  comnussion  ana  not  determined,  in 
which  respect  their  authority  differs  fit>m 
that  of  justices  of  oyer  and  terminer,  who 
can  proceed  only  upon  indictments  found 
before  tiiemselves.  (2  Hale,  P.  C.) 
[Assize.] 

Antientl^  it  was  the  course  to  issue 
special  writs  of  gaol  deliveiy  for  each 
prisoner,  but  this  being  found  inconve- 
nient and  oppressive,  a  general  commis- 
sion has  long  been  established  in  their 
stead.    (4  Bl.  Com. ;  Hawk,  P.  C.) 

GARDEN  ALLOTMENTS.      [At- 

L0THEKTS.1 

GARTER,  ORDER  OP  THE.  one  of 
tiie  most  ancient  and  illustrious  of  the 
military  orders  of  kni^thood  in  Europe, 
was  founded  by  King  Edward  IIL  The 
pre(ns%  year  of  its  institution  has  been 
oisputed,  though  all  authorities  agree  that 
it  was  established  at  Windsor  after  the 
celebration  of  a  tournament  WaLnngham 
and  Fabyan  give  1344  as  its  date ;  Stowe, 
who.  according  to  Ashmole^  is  corrobo- 
rated by  the  statutes  of  the  Order,  says 


1350.  The  precis^canse  of  tiie'origia  or 
fonnation  of  the  Order  is  likewise  not 
distincdy  known.  The  common  storj 
respecting  the  ihll  of  the  Countess  of 
Salisbury's  garter  at  a  ball,  which  wns 
picked  up  by  the  Ung,  and  his  retort  to 
those  who  smiled  at  the  action,  *<  Bad 
»oit  qui  mtU  y  pense,"  which  afterwards 
became  the  motto  of  the  Order,  is  not 
entirely  given  up  as  &ble.  A  tradition 
certainly  obtamed  as  for  back  as  the  time 
of  Henry  VI.  that  this  Order  received  its 
origin  from  the  ikir  sex.  Ashmole's 
oinnion  was,  that  the  Garter  waa  sdeeted 
at  once  as  a  symbol  of  union  and  a  earn- 
pliment  to  the  ladies. 

This  Order  was  founded  in  hononr  of 
the  Holy  Trinity,  the  Virgin  Mary,  St. 
George,  and  St  Edward  &  Confoasor. 
St.  GeoTse,  who  had  become  the  tutelary 
saint  of  £higland,  was  considered  as  its 
especial  patron  and  protector.  It  was  ori- 
ginallv  composed  of  twenty-five  knights, 
and  the  sovereign  (who  nominates  tibe 
other  knights),  twenty-six  in  alL  This 
number  received  no  alteration  till  the 
reign  of  George  III.,  when  it  was  directed 
that  princes  of  the  royal  fomily  and 
illnstnons  foreigners  on  whom  the  hooour 
might  be  conferred  should  not  be  in- 
cluded. The  number  of  these  extra 
knights  was  fifteen  in  1845.  The  mili- 
tary knights  of  Windsor  are  also  con- 
sidered as  an  adjunct  of  the  Order  of  the 
Garter. 

The  officers  of  the  Order  are  a  prelate^ 
who  is  always  the  Bishop  of  Winchester  ; 
a  chancelk>r,  who  till  1837  was  tiie 
Bishop  of  Salisbury,  but  is  now  the 
Bishop  of  Oxford,  in  consequence  of 
Berkshire,  and  of  course  Windsor,  being 
transferred  to  that  diocese;  a  registrar, 
who  is  the  Dean  of  Windsor:  garter 
principal  kmg-at-arms of  the  Order;  and 
a  gentleman  usher  of  the  black  rod.  The 
chapter  ought  to  meet  every  year  on 
St  George's  Day  (April  23rd),  in  St 
Georee's  Chapel,  Windsor,  where  the 
installations  of  the  Order  are  held,  and  in 
which  the  banners  of  the  several  knighfs 
are  suspended. 

The  original  dress  oftiie  Knights  of  the 
Garter  was  a  mantie,  tunic,  and  capuchin 
or  hood,  of  the  foshion  of  the  time,  aU  of 
blue  cloth;  those  of  tite  knights  com- 
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^  only  fivHi  tiie  lovereigii  8 
BB^  fiaed  wiflfc  mimTer 
All  the  three  garmeiitB 
with  garters  of  blue 
alle  having  one  larger 
^aaaimttTCBtca^  left  shoulder.  This 

Vm.  TCBHsAcfiedbachitandthestatates 
of^s  Oidei^  tad  gave  the  kniffhts  the 
r  and  lesser  George, 
The  last  alterstiou 
;  iDsk  place  in  the  reign  of 
i  IL:  Ae  principal  parts  of  it  con- 
sist of  a  mmit  i  duk  bine  yeWet,  with 
ahoodaf  ensBiB  vdvet;  a  cap  or  bat 
sad  beron  plnme;  tbe 
i  silk,  and  tbe  garter, 
I B  sf  dsriL  blue  TeWet,  having  tbe 
ed  in  g^  letters,  is  worn 
eMtaee.    The  badge  is  a  gold 
_   St.  George  and 
i  is  worn  sospended  by 
a  Hk  BHsa;  benee  it  is  a  form  of 
spceA  u  wj,  when  an  indiridasl  has 
besa  mpamd  a  Knig^  of  the  Garter, 
^ift  la  ksi  veeeived  the  bloe  ribbon. 
!  B  4hs  a  star  woni  on  tbe  left 
.   Ibe  ftshimi  of  wearing  the  bine 
BBded  from  tibe  left  sboolder 
wssaiiplei  ia  the  latter  part  of  the  reign 
sTO^blL 

Am  ie  iairitatinn  of  tiie  Order  of 
IhiGHfertBatkaatas  late  ss  the  reign 
1 IV^  ladies  were  admitted  to  a 
in  the  lamoors  of  the  fra- 
The  aDeen»  some  of  the  knightB- 
^  wTveSt  and  other  great  ladies, 
'  of  the  gift  of  the 
garnished  with 
garterk  The  casign 
«f  lbs  garter  was  also  ddivered  to  them, 
r  were  expnmkj  termed  I>ame8 
db  k  fimtaniie  de  SL  Gearqe.  The 
^ilfaiiil  appfara^'fi'  of  Qneen  Philippa 
at  Ike  fcitnad  ftast  of  the  Order  is 
asDoed  bf  Roiwwsrt  Two  monuments 
shoavealffl  csistiiig  which  bear  figures 
cf  lafies  wearing  tbe  garter ;  the  Dacheas 
of  daflbik's*  at  Svdme^  in  Oxibrdshire, 
■f  Ae  time  of  Henry  VL,  represents  her 
vesriag  it  on  the  wrist,  in  the  manner 
«f  a  hacelet;  Lady  Havconrt  at  Stanton 
riiiiieaH,  in  Oodbraahire,  of  tbe  time  of 
£iw«d  IV.,  wean  the  gsrter  on  her  left 


When  Qneen  Aane  attended  tbe  thanka- 
^Ting  at  St  Paul's  in  1702,  and  again 
m  1704,  she  wore  tbe  garter  let  with 
diamonds,  as  bead  of  tiie  Order,  tied 
roond  her  left  arm.  Qoeen  Victoria 
wears  the  bloe  ribbon  suspended  from 
the  sboolder. 

The  fees  which  are  payable  npon  the 
installation  of  a  Knigbt  of  the  Garter 
amount  to  a  oonriderahle  sum.  If  die 
honour  is  conferred  on  any  foreign  prince 
or  other  distinguished  foreiffner,  these 
foes  are  commonly,  if  not  myariably, 
charged  upon  the  aril  contingencies,  and 
are  oonsemiently  ^d  by  the  public 
When  the  Ajng  of  Prussia  was  installed* 
in  1842,  the  following  were  the  fees  paid 
by  the  public .' — 

To  the  Register  of  the  Order 

the  D^  snd  Canons  of  Windsor 
tbe  Military  Knights  of  Windsor 
Garter  King  of  Arms»  in  lien  of 

the  upper  garment 
fhe  Usher  of  tbe  Black  Rod  . 
Garter  King  of  Arms,  his  installa- 
tion foe  •  •  •  . 
the  Officers  at  Arms  •  • 
the  Church  of  Windsor,  for  tbe 


40 
20 
20 

60 
20 
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30 

11 
16 


the  Choir  of  Windsor 

Accustomed  charges  for  tbe  Royal 
Banner,  Garter  Plate,  Helmet, 
Sword,  and  other  achicTementB 
for  bis  Bi^jesty,  with  extra  em- 
broidery, ornaments,  and  deco- 
rations, with  a  variety  of  con- 
tingent expenses  . 

Fees  to  the  Secretary  of  the  Chan- 
cellor of  the  Order,  on  warrants 
for  Robes  and  Jeweb^  and  on 
the  Patent  for  Dispensation    . 

Extra  ingrossing  and  emblason- 
ing  and  otherwise  ornamenting 
the  Patent  of  Dispensation 
transmitted  to  his  Majesty  the 
King  of  Prussis,  printing  ad- 
ditions to  the  Statutes  of  the 
Order,  &c.  .... 

Expenses  to  Windsor  on  potting  up 
AchievementB,  &c.         •        • 


£439 

GAVELKIND,  a  customary  tenure 

existing  at  this  day  in  the  county  of 
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Kent  only.  It  seems  that  this  tenure 
was  the  common  socage  tenure  among 
the  Anglo-Saxons  (Glanvil,  1.  7,  c.  S% 
and  the  reason  of  its  continuance  in  Kent 
has  been  ascribed  to  the  resistance  which 
the  inhabitants  of  the  county  made  to  the 
Norman  invaders.  This  tenure  also  pre- 
vailed in  Wales  until  the  34th  Henry 
YIII.,  when  it  was  abolished  by  statute. 
Various  derivations  of  the  term  Gavel- 
kind have  been  suggested :  that  adopted 
by  Sir  Edward  Coke  and  his  contempo- 
raries was,  gave  all  kinder  from  the  con- 
sequences m  the  tenure — an  etymology 
worthy  of  Coke.  But  that  generally 
received  at  the  present  day  is  from  the 
Saxon  Gftvel  (Rent) ;  Gavelkind,  that  is, 
land  of  such  a  kind  as  to  yield  rent  A 
very  elaborate  examination  of  the  several 
proposed  derivations  is  gi'^en  in  the  1st 
chapter  of  Robinson's  *  Treatise  on  Ga- 
velkind/ The  chief  distinguishing  pro- 
perties of  this  tenure  are :  *'  That  upon 
the  death  of  the  owner  without  a  will  the 
laud  descends  to  all  the  sons  in  equal 
shares,  and  the  issue  of  a  deceased  son, 
whether  male  or  female,  inherit  his  part; 
in  de&ult  of  sons,  the  land  descends  in 
equal  shares  to  the  daughters ;  in  de&ult 
of  lineal  heirs,  the  laud  goes  to  the 
brothers  of  the  last  holder ;  and  in  de- 
fitult  of  brothers,  to  their  respective 
issue." 

The  tenant  mav  aliene  at  15  years  of 
age,  by  means  of  a  feofi&nent,  and  the 
estate  does  not  escheat  in  case  of  an 
attainder  and  execution,  the  maxim  being, 
'*ihe  fiither  to  the  bough,  the  son  to  the 
plough."  The  husband  is  tenant  by 
curtesy  of  a  moiety  of  his  wife's  lands, 
without  having  any  issue  b^  her ;  but  if 
he  marries  again,  not  havm^  issue,  he 
forfeits  his  curtesy.  A  wife  is  endowed 
of  a  moiety  of  the  lands  of  which  her 
husband  died  seised,  not  fer  life  as  by 
the  common  law,  but  during  chaste 
widowhood  only.  Gavelkind  lands  were 
generally  devisable  by  will  before  the 
statute  of  wills  was  passed. 

Several  statutes  have  been  passed,  at 
the  request  of  holders  of  Gavelkmd  lands, 
to  render  them  descendible  according  to 
the  course  of  the  common  law,  or,  as  it 
is  called,  to  disgavel  them.  These  sta- 
tutes however  only  alter  the  partible 


Quality  of  the  customary  descent ;  they 
do  not  affect  the  other  incidents  to  tiie 
tenure.  And  notwithstanding  the  extent 
of  the  disgavelling  statutes,  it  is  always 
presumed  that  lands  in  Kent  are  of  this 
tenure,  until  the  contrary  is  proved.  The 
names  of  all  the  persons  whose  lands  in 
Kent  have  been  disgavelled  may  be  found 
in  Robinson's  Dreatite,  before  mentioned, 
p.  381.  This  was  one  of  the  tenures 
proposed  to  be  abolished  or  modified  by 
the  Real  Property  Commiasionera  in 
their  third  Report  (2  Blackstone*  Con.  ; 
Robinson's  Gat>elkind.) 

This  tenure  existed  also  in  Ireland  as 
an  incident  to  the  custom  of  tanistry — 
and  as  such  ceased  with  that  custom  in 
consequence  of  the  judgment  against  it. 
(Davis's  BeportSf  28.)  In  the  reign  of 
Queen  Anne,  widi  the  view  of  weakening 
the  Roman  Catholic  interest  in  Ireland, 
the  land  of  Roman  Catholics  was  made 
descendible  according  to  the  custom  of 
Gavelkind,  unless  the  heir  conformed 
within  a  limited  time;  but  by  the  stat. 
17  and  18  Geo.  III.,  c.  49  (Irish),  the 
lands  of  Catholics  are  made  descendible 
according  to  the  ooorse  of  the  oommon 
law.    (Robinson,  p.  21.) 

This  customary  descent  is  followed  in 
some  manors,  particularly  in  the  manors 
of  Stepney  and  Hackney.  (See  the  cos- 
tumal  of  these  manors  printed  in  2  Wat- 
kins,  Ccpyh^  508.) 

GAZETTE.    [Newspaper.] 

GENDARMERIE  {fam  Gens 
d^AnmSj  men-at^rms)  was  a  chosen 
corps  of  cavalry  undei^the  old  monarchy 
of  France :  it  is  mentioned  with  praise  in 
the  wars  of  Louis  XIII.  and  Louis  XIV. 
Under  the  present  system  the  gendar- 
merie is  a  body  of  soldiers  entnosted  with 
the  police  all  over  France ;  it  furnishes 
patrols,  arrests  criminals,  examines  the 
passports  of  travellers,  and  contributes  to 
the  maintenance  of  good  order.  Gen- 
darmes are  generallv  stationed  at  the 
barriers  or  gates  of  the  towns,  at  the 
principal  inns  on  the  roads,  at  markets 
and  fairs,  and  alouff  the  lines  of  the  fixm- 
tiers.  They  are  divided  into  foot  said 
horse:  gendarmes  a  pied,  gendarmes  a 
ckeval.  They  form  a  distinct  corps  in 
the  army,  under  their  own  superior 
officers,  who  are  mider  the  oiden  of  the 
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i  of  ih€  interior  and  of  police ; 
oe  of  war,  tliej  may  be  call^ 
mrnet  like  the  other  corps  of 
The  ■eDdarmerie  is  mostly 
laad  deserving  soldiers 
_  i»wlio  eoosider  it  as  a 

pniaaodaa,  aa  ^iy  kave  better  pay  and 
cBJojgreaclerlibaty.  This  explains  why 
the  geDdanacs,  geaenlly  spcAking;  are 
reaaasUbly  vcB  bchsvedf  and  tmsty  men, 
who,  vbakattiedj  ezecotiiig  their  duties, 
bebftve  wJA  considaafale  civility  towards 
MMjeiUaia^  jn^  aneh  as  travellers, 
mod  es^eoijly  teogners.  The  same 
I  eftnofis  exists  in  the  Italian 
they  are   called  Carabi- 


GEaiBALOGY,      [Corsamouikitt; 

k  a  title  eonftrred  on  mili- 

tety  Bcaibiie  die  rank  of  field-officers. 

la  aO  Ae  ttks  of  Eorope  it  indicates 

"  of  the  forces  of 

Bmander  of  an  army 

and  also  those  who, 

exercise  his  ftmctions, 

-  designations  of  lieate- 

L  aiajor-general. 

^  I  of  file  title  appears  in  the 

Fiaaee,!!!  which  country  it 

been  conferred  on  the 

_^_^       rof  tibe  royal  army  about  the 

■■He  flf  Ae  fifteentii  century,  when 

fo^tHagljkm  a  regular  mititaiy  force 

VHteflsddiiiibed  in  Europe.  Thekbgs 

*ut  Au  eoBsidered  as  holding  the  chief 

«BmmmA  tsi  the  army  in  virtue  of  their 

hoik;  aad,  aa  appointing  persons  under 

cftoB  ID  exercise  a  general  saperinten- 

dnee  of  dae  Ibroes,  they  gave  to  such 

sfiess  tibe  tide  of  UeutaiaiU'^eneral,  in 

order  to  drsi^nale  at  the  same  time  the 

cxfeaifc  of  their  dntieB  and  their  depend- 

«B  ttm  sovereign  whom  they  repre- 

*     By  a  decree  made  in  tiie  year 

1450,  in  tlie  le^  of  Charles  VII.,  John, 

coast  of  Dbdois,  was  so  qualified;  and 

the  title  of  lieutenant-genial,  denoting 

ihe  11— ifdiate  commander-in-chief  of  an 

ano^ywaa  kog  retained  in  the  French 

~~~       In  the  coarse  of  time,  by  an 


m  language,  the  prefix  of 
t^  title  was  omitted,  aira  the  term  genera/ 
akme  was  ^iplied  to  persons  holding  such 

▼01.  IL 


Previously  to  the  epoeh  above  men- 
tioned the  tide  of  Grand  S^echal  of 
France  appears  to  have  conferred  the 
right  of  commanding  tiie  ro^  armies ; 
but  the  dignity  being  hereditary  in  the 
counts  of  Anjou,  when  that  province 
passed  to  the  crown  of  England  in  the 
reign  of  Henrv  II.,  the  right  ceased,  and 
the  kings  of  France  delegated  thdr 
authority  to  noblemen  chosen  at  pleasure. 
In  1218  Philip  Augustus  conferred  the 
command  on  Mathieu  de  Montmorenei, 
the  constable  of  France ; 'and  the  succes- 
sors of  tiiat  high  officer  held  it  till  the 
reformation  of  the  army  in  the  reign  of 
Charles  VII. 

It  must  be  remarked,  however,  that  at 
a  period  more  early  than  libat  of  the 
creation  of  lieutenant-generals  under  the 
sovereign,  the  titie  of  captiiin-general  had 
been  conferred  on  certain  officers  with 
military  jurisdiction  over  particular  dis- 
tricts. This  species  of  command  is  sup- 
posed to  have  been  first  instituted  in  1349 
by  Philip  of  Valois,  who  placed  Guy  de 
NSle,  already  Mar^chal  de  France^  over 
the  district  of  Xaintonge ;  within  which 
he  was  authorised  to  inspect  the  castles 
and  fortified  towns,  and  to  superintend 
all  the  militanr  a&irs.  The  nature  oi 
the  duty  tiierefore  seems  to  have  resem- 
bled that  of  the  inspecting  field-officers 
now  appointed  to  particular  divisions  ot 
this  country  and  the  colonies.  But  in 
1635,  that  is,  about  eight  years  after  the 
suppression  of  the  post  of  constable  of 
France,  Louis  XIII.  gave  the  titie  of 
captain-general,  for  the  army  of  Italy,  to 
the  Duke  of  Savoy ;  and  tiiis  appointment 
was  precisely  that  of  commander-in-chief, 
since  it  placed  the  duke  above  the  Mar^ 
chal  de  Cr6qui,  who  was  previously  at 
the  head  of  the  army. 

It  is  about  this  time  that  the  term  lieu- 
tenant-general, in  the  sense  which  it  now 
bears,  first  appears.  For,  according  to 
P^  Daniel,  who  quotes  the  history  of 
Cardinal  Richelieu  for  the  feet,  when  the 
Prince  of  Cond6  was  made  commander- 
in-chief  of  the  army  destined  against 
Sp4un,  the  Marquis  de  la  Force  was  ap- 
pointed his  lieutenatU'-general,  and  M.  de 
Feuquidres  held  the  same  rank  under  the 
Due  de  Longneville,  who  was  to  act  with 
•an  army  in  FrancheO>mpt4.    We  have 
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bere  bat  one  lieutenant-general  for  eacb 
army:  bnt  the  writer  above  mentioned 
observes  that,  during  the  reign  of  Louis 
XIV .,  the  armies  of  France  being  much 
more  numerous  than  before,  the  officers 
were  also  greatly  multiplied ;  and  adds 
that,  in  1704,  there  were  more  than  sixty 
who  had  the  title  of  lieutenant-general. 

The  title  of  captain-general  siooye  men- 
tioned must  not  be  comounded  with  that 
which  was  created  by  Cardinal  Riche- 
lieu, in  1656,  in  favour  of  the  Marquis 
de  Casteluaut:  this  officer  was  placed 
above  the  lieutenant-generals  of  the  army, 
bnt  was  subordinate  to  the  marshal  of 
France,  who  commanded  in  chief;  and 
it  appears  that  some  of  the  former  having 
retired  from  the  service  in  disgust,  in 
consequence  of  tiiie  new  appointment,  the 
cardinal  was  obliged  to  create  others  in 
their  places. 

In  the  reign  of  Francis  I.  the  title  of 
colonel-general  was  instituted;  and  it 
was  first  in  1544  conferred  on  M.  de 
Taix,  with  the  command  of  all  the  in- 
ftntry  of  the  nation.  The  title  existed 
however  only  to  the  time  of  Louis  XIV, 
by  whom  it  was  abolished. 

The  English  nation  has  nearly  fol- 
lowed the  practice  of  France  in  matters 
appertaining  to  the  military  service. 
Thus  the  lord-high-constable  and  the 
lord-marshal  of  Kngland,  in  former 
times,  were  at  the  head  of  the  military 
establishments  of  the  country ;  and,  when 
the  first  office  was  suppressed  by  Henry 
VIIL  in  1521,  the  tide  of  captain-general 
appears  to  have  been  adopted  fi>r  the 
eonmiander-in-chief.  This  titie  occurs 
in  the  list  of  the  armv  which  served  at 
St  Quintin  in  1557,  of  which  list  a  copy 
is  j^ven  by  Grose  ftom  a  MS.  in  the 
Bntish  Museum.  From  the  same  list 
it  appears  that  a  lieutenant-j^eneral  for 
the  whole  army  was  immediately  sub- 
ordinate to  the  former ;  and  that  under 
the  last  was  a  general  of  horse,  a  captain- 
general  of  foot,  with  his  lieutenant,  and 
a  seijeant-major  (corresponding  to  a  pre- 
sent major-general).  But  the  titie  of 
captain-^neral  probably  did  not  long 
remain  m  use ;  for,  in  the  list  of  the 
army  nused  by  Elizabeth  in  1588,  the 
highest  officer  is  styled  lieutenant-goieral, 
the  queen  herself  being  probably  consi- 


dered as  the  oommander-in-chie£      In. 
the  army  which,  in  1620,  it  was  proposed, 
to  raise  for  the  recovery  of  the  Palatinate, 
and  in  that  raised  by  Charles  I.  in  1699, 
the  commander  is  entiUed  the  lord-gene-      ^ 
ral ;  a  lieutenant-general  appears  as  tbe 
second  in  conmiand,  and  the  third  is  de- 
signated as  serjeant-major-peneral.     It 
was  probably  soon  after  this  time  that 
the  last  officer  was  called  simply  major- 
general  ;  for  we  find  that  in  1656  CMm* 
well  appointed  twelve  officers  under  liiat       ' 
tide  to  have  dvil  and  military  iuiiadio-      ^ 
tion  over  the  counties  of  England.   (Qa- 
reudon,  b.  15.) 

It  is  evident,  from  the  histories  of  the 
northern  states,  that  the  armies  in  that  < 
part  of  Europe  have  always  been  com*  ^ 
manded  nearly  in  the  same  manner  as 
those  of  France  and  En^hind.  Sir 
James  Turner,  who  wrote  his  '  Military 
Essayes'  in  1670,  states  that  in  Germany, 
Denmark,  and  Sweden,  Uie  commander-  ^^ 
in-chief  was  designated  field-marshal, 
and  that  he  had  under  him  lieutenant- 
generals  of  the  whole  army,  besides  ge- 
nerals and  major-generals  of  horse  and 
foot.  With  respect  to  tiie  first  titie,  he  .j 
confflders  it  to  have  been  granted,  as  a 
more  honourable  distinction  than  that 
of  lieutenant-general,  only  within  about 
fifty  years  from  his  time ;  and  he  appears 
to  ascribe  the  introduction  of  it  to  the 
king  of  Sweden  (Gustavus  Adolphus), 
who,  when  he  invaded  Poland,  thought 
fit  to  ^tify  some  of  his  generals  by  de- 
siipating  them  lientenant-field-marshais. 
{Pallas  Armata,  ch.  IS.")  From  that 
time,  both  in  Germanv  and  Great  Britain, 
such  titie,  omitting  the  word  lieutenant, 
has  been  considered  the  highest  in  the 
army. 

In  France,  during  the  reign  of  Louis 
XIV.,  and  perhaps  at  an  earlier  time, 
the  naval  commander  immediately  below 
the  rank  of  vice-admiral  was  entitled 
lieutenant-general.  A  similar  designa- 
tion seems  to  have  been  early  employed 
in  the  Enelish  service,  for  in  the  tuie  of 
Queen  Eiliabeth  the  commander  of  a 
squadron  was  called  the  general;  and, 
as  late  as  the  time  of  the  Commonwealth, 
a  joint  commission  of  admiral  and  gene- 
nd  was  given  to  Blake  and  Montague, 
thongh  the  exi)edition  on  which  the  fleet 
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m  feat  vat  eonfbed  lo  as  object  purely 

Tbe  admiiiktnCion  of  mililarj  afiairs 

b  die  great  wdov  of  Europe  beooming 

bigUy  comffioted  dnring  tbe  eighteenth 

eeotvy,  tibe  ooamanders-iii-cliief,  even 

viieniMit  MtaaQyoB  the  field  of  battle, 

finad  ikeBMhti  Mij  ooenpied  with  the 

higher  de^utBeBti  of  the  seirice ;  and 

it  beeuM  mdkpCBBble  that  the  number 

of  saboidinte  generals  should  be  in- 

acaMd,m<Mderihitall  the  steps  which 

«w  to  Ik  tte  tar  the  immcNliate  se- 

airity  of  Ae  miiei,  and  for  the  acqni- 

atioooTAeieoesuy supplies,  might  be 

daly  yajnadrf  by  lespoDsible  officers. 

"rte  mm  dm  army,  for  the  purpose 

of  oea^  iBiortutt  positions  or  of 

(MaagBUttBee,  led  also  to  the  ap- 

prrmmnitfimnl  disdoct  oommanders, 

J*^«^'fc»»?ii«d  his  own  particu- 

^*^^  eirciimstance,  added 

•^^■*^rf  having  a  number  of 

^|JjJ^*W»rf  It  onoe  to  assume  the 

^{"""""rftioopB  when  circumstances 

"""Mwprea,  will  explain  why  mili- 

t»y  aftUdaig  the  rank  of  general 

■Pp'W' to  be  »  nnmeroos. 

^*ftiisfc  service  in  1845  there  are 

^Mpamk,  131  lieutenant-generals, 

"J[J*?  NorgoieTals;    but   of  this 

"■^raBTeommand  particular  regi- 

■"**«hoels,  or  hold  military  go- 

'Wiaaaii  the  country  and  colonies ; 

J*f«f4eafc«TC  only  local  rank;  and 

*|  we  ledred  from  the  service,  re- 

™^  *f  title,  but  without  receiving 

^n^  or  bei^  qualified  for  obtaining 

"^^P^^wne  promotion- 

«f  anlitaiy  gu^  of  Great  Britain 
*™:?"nterB  eondsts  of  the  com- 
^''^whie^  the  adjutant-general,  and 
tte  nartemiHter-general.  The  charge 
«4»iiaff  »  prorided  for  in  the  esti- 
^*^  fcr  Pttblie  Departments,  and 
"JJjJtel  IB  1845  to  14,640i.  The  fidd- 
^■™  the  eoonnander-in-chief  receives 
5wi.  vat.  9i  a  year,  and  has  an  allow- 
«tt<rf7aoi.  fer  forage.  The  military 
^««y  bw  aooo/.  a  year,  and  146Z.  for 
'^t  >nd  te  four  aides-de-camp  of  the 
?["»Miderhi-chirfhave  an  allowance  of 
*«*^  each,  and  88/.  a  year  each  for 
"*>!«•  TWamiualcostof  theadjntant- 
@aenl  t  offiee  it  3242/.  which  includes 


the  pay  of  a  deputy  adjutant-general,  an 
assistant  adjntant^general,  and  a  deputy 
assistant  The  charge  of  the  quarter- 
master-^neral's  office  is  27052.  a-year, 
which  mcludes  his  own  pay  and  that  of 
the  assistant  and  deputy  quartermasters- 
general.  Besides  the  staff  at  head-quar- 
ters there  is  a  general  staff  which  consists 
of  the  genends  commanding  districts 
and  their  aides-de-camp  in  Great  Britain 
and  Ireland,  the  aides-de-camp  to  the 
queen,  &c. :  the  charge  of  this  department 
in  1845  was  44,5042.  in  pay,  and  25,000/. 
for  contingencies.  There  is  also  the 
military  staff  of  the  colonies,  which  in  the 
same  vear  cost  88,7262.  of  which  38,0002. 
was  for  contingencies  and  55,7262.  for 
pay.  The  total  of  the  contingencies  and 
pay  of  the  home  and  foreign  staff 
amounted  to  158,2302. 

The  duty  of  the  adjutant-general  fiills 
partly  under  that  of  the  seijeant^major- 
general  in  the  sixteenth  century :  in  the 
field  he  receives  the  orders  from  the 
general  officer  of  the  day,  and  communi- 
cates them  to  the  generals  of  brigades ; 
he  makes  a  daily  report  of  the  situations 
of  all  the  posts  i>laced  for  the  security  of 
the  army ;  and,  in  a  siege,  he  inspects  the 
guards  of  the  trenches. 

The  quartermaster-general  corresponds 
in  part  to  the  harbinger  of  the  army  in 
the  sixteenth  century.  This  officer  has 
the  charee  of  reconnoitring  the  country 
previously  to  any  change  being  made  in 
the  jpofiition  of  the  army ;  he  reports  con- 
cerning the  ground  which  may  be  favour- 
able for  tbe  ate  of  a  new  encampment, 
and  upon  the  practicability  of  the  roads 
in  the  direction  of  the  intended  lines  of 
route.  He  also  superintends  the  forma- 
tion of  the  encampment  and  the  dispo- 
sition of  the  troops  in  their  cantonments. 

The  first  notice  of  a  commander  of  the 
artillery  occurs  in  the  time  of  Richard 
III. :  this  officer  was  designated  simply 
master  of  the  ordnance  till  1603,  when 
the  Earl  of  Devon  was  dignified  with  the 
titie  of  general.  The  head  of  this  de- 
partment is  now  styled  master-general  of 
the  ordnance. 

GENERAL  ASSEMBLY  OF  THE 

CHURCH  OF  SCOTLAND.    This  is 

the  Scottish  ecclesiastical  parliament;  it 

is  a  representative,  legislative,  and  judi- 
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cUl  body,  which  dififen  essentially  in  its 
constitution  from  the  Conyocation  of  the 
English  church  [Conyocation],  in  being 
composed  of  fepresentatiyes  of  the  laity, 
as  well  as  of  the  clergy ;  and,  'therefore 
(like  the  British  House  of  Commons), 
maybe  considered  as  a  delegation  from 
its  constituency,  the  church.  The  follow- 
ing is  the  composition  of  the  General  As- 
sembly : — 

Eighty  presbyteriesj  each  of  which 
consists  of  a  certain  number  of  parishes, 
varying  from  six  to  thirty-six,  send  to 
the  Ajsembl]^  218  ministers  and  94 
elders;  the  city  of  Edinburgh  soids  2 
elders,  and  65  other  royal  bui^ghs  send 
each  one  elder ;  the  fbur  universities  send 
each  a  representative,  and  an  additional 
one  is  sent  from  Marischall  college,  Aber- 
deen— ^these  five  may  be  either  ministers 
or  elders ;  one  minister  and  one  elder  re- 
present the  churches  in  India  in  con- 
nexion with  the  church  of  Scotiand.  The 
kirk  of  Scotiand  has  1023  parishes,  with 
1050  ministers. 

The  General  Assembly  meets  annually, 
in  the  month  of  May,  in  Edinburgh.  The 
session  lasts  only  ten  da^ ;  but  special 
business  not  decided  withm  the  penod  of 
the  session  may  be  referred  to  a  commis- 
sion, which  is,  m  fact,  the  Assembly  under 
anotiier  name;  the  conmiission  can  hold 
quarterly  meetings.  The  speaker,  or 
president  of  the  assembly,  is  called  mo- 
derator; he  is  chosen  annually,  and  is, 
in  modem  times,  a  clergyman,  it  being  a 
rule  that  the  moderator  should  preach  a 
sermon  before  the  opening  of  the  Assem- 
bly ;  but  laymen  have  occasionally  filled 
the  chair. 

Each  parish  in  Scotiand  has  its  kirk 
session,  composed  of  the  minister  and  lay 
elders  of  the  parish,  which  mana^  the 
parochial  business.  From  the  decinon  of 
the  kirk  session  there  is  an  appeal  to  the 
presbytery  in  which  the  parish  lies.  Each 
presl^ery  is  composed  of  tiie  ministers 
and  elders  of  a  certain  number  of  par 
rishes ;  but  the  presbyteries  vary  consi- 
derably in  the  number  of  parishes  of 
which  they  are  formed.  A  higher  court, 
called  a  synod,  is  composed  of  two  or 
more  presbyteries.  From  the  decision  of 
a  synod  an  appeal  lies  to  the  General 
Assembly,  whose  decision  is  final.    The 


functions  of  the  Assembly  are  i 
to  a  combination  of  the  fimctioiis  of  I 
houses  of  parliament  Its  members  ^ealt 
and  vote;  it  judges  all  matters  connected 
with  the  government  of  the  chnreh ;  and. 
it  can  proceed  judicially  against  any 
member  of  the  church,  clerical  or  laical, 
for  alleged  impro^ety  or  incwnawUnicy 
of  conduct  or  doctnne. 

The  connexion  of  the  Church  of  Scot- 
land with  the  State  is  indicated  in  tiie 
General  Assembly  by  the  presence  of  « 
functionary,  who,  under  the  titie  of  lord- 
high-oommissioner,  represents  the  king. 
The  Scottish  church  however  does  not 
recognise  the  kingasheadof  theefaureh, 
but  as  head  of  the  state,  with  wbidk  the 
church  is  allied,  lor  purposes  of  pro- 
tection and  dvil  authority.  The  lord- 
higfa-conunissioDer  has  no  vmoe  ia  die 
assembly ;  business  is  not  neoessarily 
interrupted  by  his  absence;  and  his 
presence  merdy  implies  the  sanction  of 
the  civil  authority.  On  the  conclonon 
of  the  session  of  the  General  Assemblyt 
the  moderator,  after  mentioning  the  day 
in  the  following  year  on  which  tiie  As- 
sembly meets  again,  dissolves  the  naeet- 
ing  in  the  name  of  the  Lord  Jesus  Christ, 
the  head  of  the  church  (sometimea  the 
words  'the  only  head*  are  used),  and 
then  the  lord-high-commissioner  adds 
the  sanction  of  the  civil  authority  by  ap- 
pointing in  the  name  of  the  king  the  As- 
sembly to  meet  on  the  day  named  by  the 
moderator. 

GENERALISSIMO,  the  oommander- 
in-chief  of  an  army  which  oonsisiB  of  two 
or  more  grand  divisions  under  separate 
commanders.  The  titie  is  said  Inr  Balzac 
to  have  been  first  assumed  by  Cardinal 
Richelieu,  when  he  led  a  French  army 
into  Italy,  and  it  has  been  smce  occasion- 
ally given  to  officers  at  the  head  of  armies 
on  the  Continent,  bat  it  has  never  been 
adopted  in  this  country. 

GENTLEMAN,  a  corraption  of  gnHl- 
hommef  our  Saxon  anceston  haying  very 
early  substituted  '^  moo,"  or  **  man,"  for 
the  corresponding  term  of  the  Norman- 
French,  from  wjuch  they  originally  re- 
ceived the  term.  Some  fonn  of  this  word 
Ta  ccmipoand  of  $M<iKs  and  homo)  is 
found  in  all  the  Somanoe  languages 
(gaUil-^omme  in  French,  ffouilruomo  in 
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GENTLEMAN. 


K  W 


ly  one  of  the  manj 

ttwci  of  Ae  graal  influence  which  the 

kosiad  noGay  of  Borne  have  exercised 

ipn  laoetm  ncie^  and  cirilizatioii. 

Im  the  ifrVwil  ftcin  of  the  Ronum  oon- 

tbe  popalis,  or  mlinjg^  portion  of 

^vvw  divided  into  gentes, 

'.  by  a  eommon  name, 

of  certain  tacred 

\  m^un  8nbdiTided 

distmgoishod  by  a 

\  to  the  oommon  Gen- 

Tlms  iSbe  gens  Cornelia 

( of  the  Seipiones, 

l^SbUs,  &c     In  de&ult 

.  tte  proper^  of  a  deceased 

'  BOt  to  the  whole  popolos, 

tt»lfcegaa    [CoK&uiauiNiTT.] 

Ike  GoA   pnvUeges  were   mnch 

■  Ike  ^loarrels  between  Ae 

the  plebeians;    and  the 

r  (Livy  x.  8)  is  often 

ive  of  the  jMitricians. 

►  of  the  plebs  obtained 

AciMtsf  MieuMmiage  with  patrician 
ftadia^  mi  aeoea  to  the  honours  of 
i^t^zmem  order  of  nobifi^  (nobiles) 
w  tmmi,  wincfa  rendered  the  old  dis- 
tiMte  between  Patrician  and  Plebeian 
rfiiiiwwiiwx.  Still  the  old  Patrician 
^dfai  flf  Borne  had  a  saperior  rank  in 
{■Ue  fHiiMtiooy  as   being  descended 
DM  Ae  eld  nobili^.   There  were  both 
PMiiuiu  and  Plebeian  Gentes  at  Rome : 
fhe«%^  of  the  Plebeian  Gentes  is  not 
opdie  ef  bong  explained  historically ; 
btt  it  mapf  hare  arisen  in  several  ways. 
ia  CSeoe^s  time  the  word  Gentilis  is  de- 
fined in  n  wiy  tint  soited  his  period,  but 
wonld  have  been  too  comprehensive  in 
tte  carfieet  periods  of  the  Roman  states. 
Gfndiea,aceodBBgtoQcero  (  Top,  6),  de- 
Boie  dioae  who  had  the  same  name,  whose 
I  had  alwi^  been  free,  who  were 
le  dtaunoti,  or  had  lost  none  of 
r  tML  rights.    Hence  also,  in  an  op- 
poBle  sense,  **n»e  geate"  is  employed 
by  Honee  {SaL  ii.  v.  15)  and  Suetonius 
(TSk,  I)  Ibr  ignobly  bom  and  of  servile 


He  privilege  of  saooession,  which 
-vna  called  jns  ffodUiiatiSf  or  simply  pen- 
aiiim  (Gt^  be  Oratare,  i.  38),  and 
*        '  one  of  the  enactments   of  the 


Twelve  Tables,  was  gradually  uuder- 
mined  by  the  encroachments  of  the 
praetors  on  the  civil  law,  and  finally  dis- 
appeared (Gains,  iii.  25) ;  but  the  uame 
of  gentle  (gentile)  man,  has  survived  in 
all  the  languages  of  Western  Europe, 
which  are  derived  from  the  Latin  or  have 
received  large  additions  from  it 

According  to  Selden  (  TUleg  rf  Honour, 
p.  852),  "  a  gentleman  is  one  that  either, 
from  tibe  blood  of  his  ancestors,  or  the 
&vour  of  lus  soveraigne,  or  of  those  that 
have  the  vertue  of  soveraignte  in  them, 
or  from  his  own  vertue,  employment,  or 
otherwise,  according  to  the  customes  of 
honour  in  his  countrie,  is  ennobled, 
made  gentile,  or  so  raised  to  an  eminencie 
above  the  multitude,  that  by  those  lawes 
and  customes  he  be  truly  nobilis,  or 
noble,  whether  he  have  any  title,  or  not, 
fixed  besides  on  him."  That  the  word 
was  formerly  employed  in  this  extensive 
si^ifieation  is  dear,  from  a  patent  of 
Richard  II.,  by  which  one  John  de 
Kingston  is  received  into  the  estate  of  a 
genUeman  and  created  an  esquire  (**  Nous 
lui  avons  resceivez  en  Testate  de  gentil* 
home  et  lui  fait  esquier");  and  from 
another  of  Henry  VI.,  who  there,  by  the 
term  *'  nobilitamos,"  creates  one  Bernard 
Aneeviu,  a  Boordelois,  a  eentleman. 
And,  according  to  Smith  (De  Bep,  Ang,, 
lib.  i.  c.  20,  21),  under  the  denomination 
of  gentleman  are  comprised  all  above 
yeomen,  whereby  noblemen  are  truly 
called  gentlemen. 

In  a  narrower  sense  a  gentleman  is 
generally  defined  to  be  "one  who,  with- 
out any  title,  bears  a  coat  of  arms,  or 
whose  ancestors  have  been  freemen; 
and  by  the  coat  that  a  gentleman  giveth, 
he  is  known  to  be,  or  not,  descended  from 
those  of  his  name  that  lived  many  hun- 
dred years  since."  (Jacobs*  Law  JMe- 
iionary,)  There  is  also  said  to  be  a 
gentleman  by  office  and  in  reputation,  as 
well  as  those  that  are  bom  such  (2  /nst. 
608) ;  and  according  to  Blackstone,  quot- 
ingSir  Thomas  Smith (1  Comm.,  p.  406), 
'*  Whosoever  stodieth  the  laws  of  the 
realm,  who  stodieth  in  the  universities, 
who  professeth  the  liberal  sciences,  and 
(to  be  short)  who  can  live  idlv  and  with- 
out manual  labour,  and  well  bear  the 
port,  charge  and  countenance  of  a  gentle- 
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maD,  he  shall  be  called  master,  and  taken 
for  a  gentleman." 

The  author  of  the  Commentaries  must 
have  been  somewhat  puzzled  with  his  de- 
finition' of  a  gentleman,  as  understood  in 
his  time.  Having  defined  a  gentleman  to 
be  one  who  studieth  the  laws,  &c,  he  adds 
(to  be  short),  that  he  who  can  live  idly  and 
bear  the  port,  &c.  of  a  gentleman,  is  a 
gentleman ;  that  is,  if  he  can  live  idly, 
and  if  he  can  also  do  as  a  gentleman  does 
(it  not  being  said  what  this  is),  he  is  a 
gentleman.  Perhaps  a  definition  of  the 
term,  as  now  u8e<C  could  not  be  easily 
made ;  it  being  extended  by  the  courtesy 
of  modem  manners  to  many  who  do  not 
come  within  the  ancient  acceptation  of 
the  term,  and  denied  by  public  opinion  to 
many  whose  rank  and  wealth  do  not 
make  up  for  the  want  of  other  qualificar 
tions. 

GERMANIC  CONFEDERATION. 
The  constitution  of  the  old  German 
Empire  is  noticed  under  Gebmanic  Em- 
pire. After  the  first  French  Revolution, 
most  of  the  States  of  Germany  were 
joined  in  a  Confederation  under  the  pro- 
tection of  Napoleon.  [CoNrEDERATioN 
OF  THB  Rhine.]  The  reverses  of  Na- 
poleon put  an  end  to  the  Confederation 
of  the  Khine,  and  in  its  place  the  Ger- 
manic Confederation,  which  still  exists, 
was  constituted  by  an  act  of  the  Congress 
of  Vienna,  dated  8th  of  June,  1815.  It 
consists  of  thirty  eight  Independent  States. 
The  central  point  and  or^  of  the  Con- 
federation is  the  Federative  Diet,  which 
^ts  at  Frankfort  on  the  Main.  Its  ses- 
sions were  opened  on  the  5th  of  Novem- 
ber, 1816.  It  exercises  its  authority  in 
a  double  form :  1,  as  a  general  assemoly, 
called  Plenum ;  and  2,  as  a  minor  coun- 
cil, or  the  Federative  government.  The 
Plenum  meets  only  whenever  an  organic 
change  is  to  be  introduced,  or  any  affidr 
relating  to  all  the  Confederation  is  to  be 
decided.  The  Plenum  contains  seventy 
Totes,  of  which  Austria  and  the  five 
German  kingdoms,  Prussia,  Hanover, 
Saxony,  Bavaria,  Wirtemberg,  have  each 
fom  votes,  and  the  other  states,  in  propor- 
tion to  their  importance,  three,  two,  or 
one  vote  each.  The  Federative  govern- 
ment is  composed  of  seventeen  votes,  out 
of  which  eleven  principal  states  have  each 


a  single  vote,  and  the  renudning  twenty- 
seven  only  six  joint  votes.  Austria  pre- 
sides in  both  the  assemblies,  and  decides  in 
case  of  equality.  The  Federative  govern- 
ment has  the  initiative,  and  deliberates 
on  the  projects  which  are  presented  to  the 
Plenum,  where  they  are  not  debated,  but 
simply  dedded  by  a  majority  of  ayes  or 
noes.  It  executes  the  enactments  of  tibe 
Plenum,  and  despatches  the  current  busi- 
ness of  the  Confederation.  It  decides  by 
a  simple  majority,  and  seven  rotes  fonn  a 

3uorunL  The  meetings  of  the  Fedexative 
iet  are  eitiier  those  wherein  preparatory 
debates  take  place,  but  no  protocols  aro 
made,  or  those  wherein  affiiirs  are  finally 
decided. 

The  object  of  the  Germanic  C^fede- 
ration  and  the  duties  of  the  Federatiine 
Diet  are— tiie  maintenance  of  external 
security  or  mutual  defence  from  a  com- 
mon enemy,  and  the  preservation  of  in- 
ternal peace  among  the  Federative  states, 
which  must  not  declare  war  on  each 
other,  but  must  submit  their  ^fierenoes 
to  the  decision  of  the  diet.  The  mainte- 
nance of  intenial  security  comprehends 
not  only  the  prevention  of  conflicts 
among  the  Federative  states,  but  also  the 
suppression  of  any  attempt  by  the  sub- 
jects of  any  of  the  states  to  subvert  the 
existing  order  of  thin^.  It  was  in  con- 
sequence of  this  princi])le  that  the  central 
commission  of  inquiry  into  revolutionary 
measures  was  established'- at  Mainz  in 
1819-20.  A  further  development  of  the 
same  principle,  occasioned  by  the  revival 
of  liberal  opinions  throughout  Germany 
by  the  French  Revolution  of  July,  wa^ 
inade  on  the  28th  June,  1832,  b^  the  pro- 
clamation of  the  following  articles,  par- 
ticularly directed  against  the  constitu- 
tional states  of  Germany: — 1st  The 
German  princes  are  not  only  authorised 
but  even  obliged  to  reject  all  propositions 
of  the  states  which  are  contrary  to  the 
fundamental  principle,  that  all  sovereign 

Eower  emanates  from  the  prince,  and  that 
e  is  limited  by  the  assent  of  the  states 
only  in  the  exercise  of  certain  rights.  2. 
The  stoppage  of  supplies  by  the  stated,  in 
order  to  obtain  the  adoption  of  their  pro- 
positions, is  to  be  considered  as  sedition 
against  which  the  Confederation  may  act 
8.  The  legislation  of  the  federative  states 
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adopted  with  reference   to    the  above- 
mentioned  objects. 

On  the  30th  October,  1834,  the  meet- 
ing of  the  Federative  diet  nnanimonsly 
agreed  to  the  proposition  of  Anstria,  to 
establish  a  tribunal  of  arbitration  in  order 
to  decide  differences  which  might  break 
out  in  any  state  of  the  Confederation  be- 
tween the  government  and  the  chambers 
respecting  the  interpretation  of  the  oon- 
stitntion,  or  the  encroachments  on  the 
rights  of  the  prince  by  the  chambers,  or 
their  reftisal  of  subsidies.  This  tribunal 
consists  of  thirty-four  arbitrators  nomi- 
nated by  the  seventeen  members  of  the 
minor  council,  each  member  nominating 
two  arbitrators.    [Federation.] 

GERMANIC  EMPIRE.  The  mo- 
dem history  of  Germany  commences  in 
the  ninth  century,  when  Louis  le  De- 
bonnair,  the  grandson  of  Charlemagne, 
became,  by  the  treaty  of  Verdun,  a.i>. 
843,  the  first  king  of  ue  Germans.  After 
A.i>.  918,  the  crown  became  elective. 
The  emperors  of  Germany  assumed  the 
title  of  Roman  emperors  from  the  time  of 
Otho  I.,  who  died  a.d.  973 :  when  a  suc- 
cessor to  the  throne  was  elected  during 
the  emperor's  lifetime,  he  was  called  the 
king  of  Rome.  On  the  6th  of  August, 
1806,  when  the  German  States  had  most 
of  them  feJlen  under  the  power  of  Napo- 
leon, the  emperor,  Francis  II.,  abdicated 
the  imperial  crown  of  Germany,  declared 
the  dissolution  of  the  Germanic  empire, 
and  took  instead  the  title  of  emperor  of 
Austria.  The  Confederation  of  the  Rhine 
had  been  formed  by  the  policy  of  Napo- 
leon, July  12th,  1806.  [CoNFEDERATIOir 
OF  THE  Rhine.] 

Before  the  first  French  revolution  the 
states  of  the  Germanic  empire  consisted 
of  the  following  members,  divided  into 
three  colleges,  or  chambers : — 

I.  The  Electoral  College,  which  con- 
sisted of  the  Ecclesiastical  Electors. 

I.  The  archbishop  of  Mainz,  arch* 
chancellor  of  the  empire  for  Germany. 
2.  Archbishop  of  Treves,  arch-chancelloi 
of  the  empire  for  Gallia  and  the  kingdom 
of  Aries  (a  purely  titular  office).  3. 
Archbishop  of  Cologne,  arch-chancellor 
for  Italy  (also  a  titular  office). 

II.  The  Secuhir  Electors  were— 
4.  The  king  of  Bohemia,  arch-cap- 


be  in  oootradictioB  either  to 
1^  ol^ect  of  the  FedemtloD  or  to  the  ful- 
flmcit  of  federal  duties ;  and  such  laws 
(as  for  hwta^fr,  the  law  of  Baden,  which 
esiabiisbed  tke  liberty  of  the  press)  may 
he  abolisbed  by  the  diet.     4.  A  perma- 
nent GoinmlsaoBc^  federal  deputies  shall 
watch  over  the  Ifgidatrve  assemblies  of 
the  federal  states,  in  order  that  nothing 
oootrary  to  the  federal  act  may  occur. 
S.  The  deputies  of  the  legislative  assem- 
\^M%  of  id  federal  states  must  be  kept 
by  the  icgidiiiGBs  of  their  governments 
^villixB  flBck  liiBits  that  the  public  peace 
shall  not  be  diaturbed   by   any  attacks 
vpOB  &e  CoB^deratiim.     6.  The  inter- 
pmaaoa  ti  the  federal   laws  belongs 
exdanvdytd  the  federal  diet    On  the 
5di  Jalv,  1^33,  the  federal  diet  pro- 
dtt^ed  a  ttw  Uw  consisting  of  the  fol- 
V»vi^  10 Slides:  1.  All  German  works 
ffwtajwffg  haa  than  20  sheets  which  ap- 
pev  ia  faoga  countries  cannot  be  cir- 
cohtedisthe  federal  states  without  the 
BulkjiJsaJdBofthe  several  governments.* 
2.  E«BT  asaeiation  having  a  political 
etJBCt  ii  prohibited.     3.  Political  meet- 
iiB  ad  pablie  solemnities,  except  such 
«  ve  hem  established  for  a  lone  time 
sai  ue  nxfaorked,  cannot  be  hela  with- 
er t&e  pemuEkm  of  the  several  govem- 
BBB.   4.  All  sorts  of  colours,  badges, 
ik&deasdva  party  are  proscribed.    5. 
TheregafaboBs  for  the  surveillance  of 
^  BBfvenities,  proclaimed  in  1819,  are 
mrvcd  aad  rendered  more  severe.    By 
the  RiBaiDXDf  5  articles  the  federative 
itHB  pledged  themselves  to  exercise  a 
▼i^ibat  wateh  over  their  respective  sub- 
jeeto,  as  v<dl  as  over  foreigners  residing 
B  thdr  states,  in  respect  of  revolutionary 
attcBplB ;  to  surrender  mutually  all  those 
iadrrida^  who  had  been  guilty  of  poli- 
tied  oSeoccs.,  with  the  exception  of  their 
Qwtk  sobgeetB,  who  are  to  be  punished  in 
Ifaeir  own  eoontry ;  to  give  mutually  mi- 
lituy  aMBStaooe,  in  case  of  disturbance, 
lad  t»  notify  to  the  diet  all  measures 


•  la  1936  dap  dkt  prohibited  editon  of  ne«»- 
pspen  asd  polHkal  wiitexs  firom  pablidiing  ac- 
mama  of  die  debate*  of  the  repceaentadve  bodies, 
cBoept  dKy  had  fternauAj  appeared  in  the  offl- 
dialpapenof  iheicapeetivegovemmenti.  [Pftus, 
rofvO 
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bearer  of  the  empire :  he  presented  the 
emperor  at  the  coroDation  banqaet  with 
a  cup  of  wine  and  water.  5.  The  elector 
of  Uavaria,  aroh-canrer  of  the  empire : 
he  bore  at  the  coronation-procession  the 
golden  bull  before  the  emperor,  and  pre- 
sented to  him  the  dishes  at  the  banqaet. 
6.  The  elector  of  Saxony,  arch-marshal 
of  the  empire :  he  bore  in  the  great  so- 
lemnities of  the  empire  the  sword  of  state, 
and  at  the  coronation  preceded  the  em- 
peror on  horseback.  7.  The  elector  of 
Brandenburg,  arch-chamberlun  of  the 
empire :  he  bore  in  the  coronation-proces- 
sion the  sceptre,  and  presented  to  the 
emperor  a  buin  with  water  to  wash  his 
hands.  8.  The  elector  palatine  of  the 
Rhine  had  the  title  of  the  arch-treasurer 
of  the  empire :  his  duties  were  to  scatter 
at  the  coronation  gold  and  silver  medals, 
struck  for  the  occasion,  amongst  the 
people.  This  electorate  became  united 
with  that  of  Bavaria  by  the  accession  of 
the  elector  to  the  throne  of  the  last-named 
principality  in  1777,  after  the  extinction 
of  the  reigning  house  of  Bavaria.  9. 
The  elector  of  Brunswick-Liiueburg,  or 
Hanover,  created  by  the  Emperor  Leopold 
I.  in  1692,  received  in  1706  the  title  of 
arch-treasarer ;  when  the  emperor,  having 
pat  to  the  ban  of  the  empire  the  elector 
of  Bavaria,  took  from  him  the  office  of 
the  arch-carver,  and  bestowed  it  on  the 
elector  palatine  of  the  Rhine,  whose 
office  on  that  occasion  was  given  to 
Hanover. 

The  Second  0>llege  consisted  of  the 
princes  of  the  empire,  who  were  in  rank 
next  to  tiie  electors :  they  had  each  a 
vote  in  the  diet  of  the  empire,  and  were 
divided  into  Spiritual  and  Temporal 
princes. 

The  Spiritual  princes  of  the  empire 
who  had  a  vote  in  the  diet  were:— the 
archbishop  of  Salzburg,  and  formerly 
the  archbishop  of  Besancon ;  the  grand- 
master of  the  German  order ;  the  bishops 
of  Bamberg,  WUrzburg,  Worms,  Eich- 
ttaedt,  Speyer,  Strassburg,  Constanz, 
Augsbura,  Uildesheim,  Paderborn,  Frey- 
singen,  Passau,  Ratisbon,  Trent,  Brixen, 
Basel,  Miinster,  OsnabHick,  Liege,  Cbur, 
Fulda,  LUbeck ;  the  princely  (gefurstete) 
abbot  of  Kempten ;  the  princely  preben- 
daries of  Beichtolsgaden  and  Weissen- 


burg;  the  princely  abbots  of  PrOm,  Stai 
bio,  and  Cervey. 

The  Temporal  princes  were :— the  ardi^ 
duke  of  Austria ;  the  dukes  of  Bargnndjr, 
and  Magdeburg;  the  counts  palmtine  ot 
Lautem,    Simmem,   and  Neoboiv;    of 
Deuxpouts  (Zweibrucken),  of  Veideaix, 
and  lAutereken ;  the  dukes  of  Bremen,  of 
&Lxen-Weymar,  Eisenach-Gotha,  Alten- 
burg,Coburg;  the  margraves  of  Branden- 
burg-Culmbach,   and  of  Brandenbaiip- 
Onolzbach;   the   dukes   of  Brunswick, 
Zell,  Grubenhagen,  Calenberg,  and  Wolf- 
enbuttel;  the  prince  of  Halberatadt;  the 
dukes  of  Uroer  and  Lower  Pomerania ; 
of  Verden,  Meddenburg-Schwerin,  Meek- 
burg-Gustrow  (afterwards  Strelitz);    of 
Wirtemberg;  the  landgraves  of  Hessen- 
Casseland  Hessen-Daraastadt;  the  mar- 
graves of  Baden-Baden,  Baden-Dorlach, 
and  Beulen-Hochberg;  ihe  dukes  of*Hol- 
stein,  Gottorp,  of  &Lxe-Lauenburg ;  the 
prince  of   Minden;   the   landfirave    of 
Leuchtenberg;  the  prince  of  Anhalt;  the 
princely  count  of  Henneberg;  the  princes 
of  Schwerin,  Kamin  Ratseburg,  and  Hers- 
feldt ;  the  princely  count  of  Montbeliard. 
The  princes  enumerated  belonged  to  the 
old  Ixxiy;  the  following  who  were  ele- 
vated to  their  dignities  after  the  time  of  the 
Emperor  Ferdinand  II.,  were  called  the 
new :  the  duke  of  Aremberg ;  the  princes 
of  Hohenzollem,  Salm,  Lobkowitz,  Die- 
trichstein,  Nassau-Hadamar,  Nassan-Dil- 
lenbui*g,     Auersber^,     East    Friesland, 
Schwarzenberg,     Lichtenstein,    Thum- 
Taxis,  and  Schwarzburg.    Many  of  these 
principalities  were  in  the  possession  of 
one  individual,  who  had   consequentiy 
several  votes,  the  votes  being  attached  to 
the  states  and  not  to  individuals. 

The  prelates,  abbots,  and  abbesses  of 
the  empire  were  divided  into  two  benches, 
the  Suabian  and  the  Rhenish,  of  which 
each  had  one  vote.  The  counts  and  no- 
bles of  the  empire  were  divided  into  four 
benches;  of  Suabia,  Franconia,  West- 
phalia, and  of  Wetterau,  each  having  one 
vote.  They  belonged  to  tiie  second  eofiege. 

The  free  Imperial  cities  formed  a  col- 
lege at  the  diet  divided  into  two  benches, 
the  Rhenish  with  fourteen  cities,  and  the 
Suabian  with  thirty-seven.  Each  town 
had  a  vote. 

The  above-mentioned   three  colleges 
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ktaeA  the  Diet  of  tbe  eminre,  whose 
orduniy  meetiiigs  were  fcsaDerly  snm- 
BOBed  Iff  tiie  onperon  twice  a-jear,  in 
a<iditia&tocxtiBoi£]iarymeetiii0.  From 
tke  yev  IfiCS  the  Diet  sat  at  Batisbon. 
TbeesKpaor  at  fim  appeared  perBonally 
tt  die  Diet,  but  b  eoone  of  time  he  sent 
a  <klec^te,  caneiPrinmal  Commissarinfl, 
who  waa  alwayt  biBBelf  a  prince  of  the 
enpbe,  and  whs  had  an  asastant,  called 
Gon-oonoBBBziBa,  The  elector  of  Mainz, 
aa  afdxhaaceCflr  for  Germany,  or  his 
depoty,  fRsided  in  the  IHet,  and  eyenr 
d^tteh  addiOKd  to  the  Diet  was  di- 
rected Is  lam,  and  commonicated  from 
Ina  chaaeaytD  the  members  of  the  Diet. 
Tht  fnUan  of  die  first  college  was  the 
elector  of  MsIbz;  of  the  second,  altera 
aafedy,  ifce  afehbohop  of  Solzbnrg  and 
^arehdaheofAastria;  and  of  the  third, 
the  iqauuiUlire  of  the  town  where  the 
Diet  vas  hdd.     E^eiy  college  voted 
f;  and  when    their  respectiTe 
I  Ae  anbject  under  discussion 
■atler  was  presented  for  the 
I  af  tbe  emperor ;  after  which 
t  hwt  and  was  called  amchmtm 
The  iBupeityf  conld  refuse  his 
m,  bat  eoold  not  modify  the  de- 
seffhediet. 
TW  Diet  enacted,  abolished,  and  faiter- 
JvvtBd  Inrs;  declared  war:    condnded 
peaee;  oootraeted  alliances ;  and  recdyed 
ftRkeanbaasadors.  A  declaration  of  war 
vai  decided  oo  an  Imperial  proposition, 
hf  a  B^joiity  of  votes ;  and  when  it  was 
deeidei,  even  those  states  that  had  voted 
agamat  it  were  obliged  to  furnish  their 
eontiugents.    Tfaediet  also  imposed  taxes 
6r  the  geaenl  expenses  of  the  empire. 
^  lliere  were  two  tribunals  for  ue  de- 
dsioB  of  pmata  in  dispute  between  the 
■lemfceis  of  the  empire ;  Uie  Aulic  Coun- 
cn.  of  the  empire,  which  had  its  seat 
always  at  the  residence  of  the  emperor; 
and  the  Gameral  tribunal  of  the  empire 
(Caaoenlgericht),  whidi  sat  at  Wetzlar. 
Thej  were  composed  of  members  dele- 
gated b^  the  different  states  of  the  empire, 
and  aa  miperial  deputy  presided. 

Tbe  emperor  was  elected  only  by  die 
ekdon,  who  could  do  it  either  personally 
or  by  deputies.  Tbe  place  of  election 
was  FrankfcHt  on  the  Main,  where  the 
ootonalioD  also  took  place,  although  the 


golden  bull  of  Charles  IV.  declared  that 
3ie  emperor  should  be  elected  at  Frank- 
fort, and  crowned  at  Aix-la-Chapelle. 
AU  strangers,  even  the  princes  of  the 
empire  and  foreign  ambassadors,  were 
obliged  to  leave  the  town  on  the  day  of 
the  election,  which  took  place  in  a  chapel 
of  St.  Bartholomew's  Church.  Mains 
was  the  teller ;  and  after  having  coUeoted 
the  votes,  he  gave  his  own  to  Saxony. 
The  emperor,  immediately  after  the  elec- 
tion, swore  to  the  constitution,  or,  as  it 
was  le^ly  termed,  capitulation.  He  could 
do  it  either  personally  or  by  deputy. 
GILD.  tMuMidPAL  Corporations.] 
GLASS.  There  are  five  distinct  kinds 
of  ghus,  which  differ  fhxm  each  other  in 
roraird  to  some  of  the  ingredients  of 
wmch  they  are  made,  and  in  the  pro- 
cesses  of  manufacture.  These  kinds  are 
flint-glass,  or  crystal;  crown-glass,  or 
German  sheet-glass;  broad-glass,  or  com- 
mon window-glass;  bottle,  or  common 
green  glass;  and  plate-glass.  The  princi- 
pal ingredients  used  for  the  production  of 
each  m  these  kinds  of  glass  are  silex,  or 
flint,  9pd  an  alkali.  The  differences  in 
the  various  kinds  result  fW)m  the  descrip- 
tion of  alkali  employed,  and  flrom  the 
addition  of  certain  accessary  materials, 
usually  metallic  oxides. 

The  time  at  which  glass  was  invented 
is  very  uncerttdn.  The  popular  opinion 
upon  this  subject  refers  tne  discovenr  to 
accident  It  is  said  (Plin.,  Nat.  MiM.^ 
lib.  xxxvL  c  26),  ^'that  some  mariners, 
who  had  a  cargo  of  tdtnm  (salt,  or,  as 
some  have  supposed,  soda)  on  board, 
having  landed  on  the  banks  of  the  river 
Belus,  a  small  stream  at  tbe  base  of 
Mount  Carmd  in  Palestine,  and  finding 
no  stones  to  rest  their  pots  on,  placed 
under  them  some  masses  of  mtmm, 
which,  being  fixsed  by  the  heat  with  the 
sand  of  the  river,  produced  a  liquid  and 
transparent  stream :  such  was  the  origin 
of  glass."  The  antient  Egyptians  were 
certainly  acquainted  with  the  art  of  glass- 
making,  lliis  subject  is  very  fullj  dis- 
cussed in  a  memoir  by  M.  Boudet;  m  the 
*  Description  de  TE^vpte,'  vol.  ix.,  Antiq. 
M^moires.  The  earthenware  beads  found 
in  some  mummies  have  an  external  coat 
of  glass,  coloured  with  a  metallic  oxide ; 
and  among  the  ruins  of  Thebes,  pieces 
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of  blue  glass  have  been  discovered. 
The  manaractare  of  glass  was  long  car- 
ried on  at  Alexandria,  ftom  -which  city 
the  Romans  were  supplied  with  that  ma- 
terial ;  bat  before  the  time  of  Pliny  the 
manu&ctore  had  been  introduced  into 
Italy,  France,  and  Spain  (xxxvi.  c.  26). 
Glass  utensils  have  been  found  among 
the  ruins  of  Herculanenm. 

The  application  of  glass  to  the  glazing 
of  windows  is  of  comparatively  modem 
'introduction,  at  least  in  northern  and 
western  Europe.  In  a.d.  674  artists  were 
brought  to  England  from  abroad  to  glaze 
the  church  wmdows  at  Wearmonth  in 
Durham ;  and  even  in  the  year  1567  this 
mode  of  lighting  dwdlings  was  confined 
to  large  establishments,  and  by  no  means 
universal  even  in  them.  An  entry  then 
made  in  the  minutes  of  a  survey  of  Aln- 
wick Castle,  the  residence  of  the  Duke 
of  Northumberland,  informs  us  that  the 
glass  easements  were  taken  down  during 
die  absence  of  the  fkmily  to  preserve 
them  ftom  accident  A  century  after 
that  time  the  use  of  window-glass  was  so 
small  in  Scotland  that  only  the  upper 
rooms  in  the  royal  palaces  were  furnished 
with  it,  the  lower  part  having  wooden 
shutters  to  admit  or  exclude  the  air. 

The  earliest  manufacture  of  flint-glass 
in  England  was  begun  in  1557,  ana  the 
progress  made  towards  perfecting  it  was 
00  now,  that  it  was  not  until  near  the  dose 
of  the  seventeenth  century  that  this  coun- 
try was  independent  of  foreigners  for  the 
supply  of  the  common  article  of  drinking^ 
glanes.  In  1673  some  plate-glass  was 
made  at  Lambeth,  in  works  supported  by 
the  Duke  of  Buckingham,  but  which  were 
soon  abandoned.  It  was  exactiv  one 
century  later  that  the  first  establishment 
of  magnitude  for  the  production  of  plate- 
glass  was  fbrmed  in  this  country;  and 
works  upon  a  large  scale  were  erected  at 
RavenheadfUear  Prescot  in  Lancashire, 
which  have  been  in  constant  and  successfiil 
operation  from  that  time  to  the  present  day. 

At  an  early  period  of  its  history  in  this 
country  the  glass  mannfiieture  became  an 
object  of  taxation,  and  duties  were  im- 
posed by  the  6  &  7  William  and  Mary, 
which  acted  so  injuriously,  that  in  the 
second  year  after  the  act  was  passed  one 
half  of  the  duties  were  taken  off,  and  in 


the  following  year  the  whole  was  rer 
pealed.  In  1746,  when  the  mannlactnre 
nad  taken  firmer  root,  au  excise  duty  was 
again  imposed,  at  the  rate  of  one  penny 
per  pound  on  tiie  materials  used  fbr  mak- 
ing crown,  plate,  and  flint  glass,  and  of 
one  feuthing  per  pound  on  those  used  for 
making  homes.  In  1 778  these  rates  were 
increuMd  50  per  cent  upon  crown  and 
bottle  glass,  and  were  doubled  on  flint 
and  plate-glass.  These  rates  were  further 
advanced  from  'time  to  time  in  oommon 
with  the  duties  upon  most  other  objects 
of  taxation.  The  precise  rates  of  duty 
charged  upon  each  kind  of  glass  in  1 793, 
1806,  and  1834  were  as  under: — 

1793.  1806.  1634. 

Per  cwt.      Pct  cwt      Par  ewt. 


«. 

d 

*.    d. 

«. 

d. 

Crown-glass  •  16 

1; 

>       36    9 

7S 

6 

Plate-glass  ..  21 

5 

r       49    0 

60 

e 

Flint-glass...  21 

5^      49    0 

56 

0 

Broad-glass..     8 

oX       12    3 

30 

0 

Bottie-glass. .    4 

of        4    1 

7 

0 

In  1813  the  rates  of  1 806  were  doubled* 
and  with  the  exception  of  a  modification 
in  1819  in  favour  of  plate-glass,  then  re- 
duced to  3/.  per  cwt,  were  continued  at 
that  high  rate  until  1825.  In  that  rear 
a  change  was  made  in  the  mode  of  taking 
the  duty  on  flint-glass,  by  charging  it  on 
the  weight  of  the  fluxed  materials  in- 
stead of  on  the  articles  when  made,  m 
regulation  which  did  not  affect  the  rvte 
of  charse.  In  1830  the  rate  on  bottles 
was  reduced  frmn  8«.  2d,  to  7<.  per  cwt 
In  1835,  in  consequence  of  the  recom- 
mendation contained  in  the  thirteenth 
Beport  of  the  Commissioners  of  Excise 
Inquiry,  the  rate  upon  flint-glass  was  re- 
duced from  6d.  to  2a.  per  pound,  a  mea- 
sure which  was  rendered  necessary  by 
the  encouragement  given  under  the  hig^ 
duty  to  the  illicit  mannfiicture,  which 
WHS  carried  on  to  such  an  extent  as  to 
oblige  several  regular  manufacturers  to 
relinquish  the  prosecution  of  their  busi- 
ness. The  duties  varied  fh>m  200  to  300 
per  cent  on  the  value  of  most  articles  of 
glassware,  and  the  cost  of  collecting  the 
duty  on  flint-glass  amounted  to  57  per 
cent 

The  number  of  establishments  fbr  the 
manufiB«ture  of  glass  in  the  United  King- 
in   1833,  was  126,  of  which  106 
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lO  in  Scotland,  and  10 
In  1841  the  number  of  per* 
mm  CBflojed  in  the  glass  mannfkctare  in 
Gitat  Bcitnn  vas  7464. 

In  1^45  the  dnty  -was  wholly  repealed, 
a  pnpoaal  lo  4xai   effect   having   been 
tvoo^t  fiorard  by  Sir  Bobert  Peel  in 
intiodnebig  te  bodnC,  February  14th. 
Tha  «ilail  «Wii;*^i..>  ^f  ^^b  duty  redounds 
t»  i]be  eredh  of  the  minister. 
i  was  BO  daty  which  required  such 
n  mfeeai  <ii  peip^iial  and  vexatious  in- 
tetwJUMJi  «B  tbt  part  of  the  Excise. 
WMhe  the  exporta  of  earthenware  have 
teen  OQBMnlly  inereaang,  those  of  glass 
Iwve  ftilen  Jl^  fcr  our  manu&ctnrers, 
vkDe  Bdgect  «d  be  interfered  with  in 
lUr  f"*«^"n.  were  nnable  to  compete 
wtA  Or  ■Ban&ctnrers    of    Belgium, 
Fmee,  ad  more  particnlaMy  those  of 
wboe  the  glass  manufiicture 
I  Ike  higlieBt  perfection.    Fo- 
1  Its  way  into  our  bonded 
L  aad  was  exported  to  our  own 
.  wUfe  the  exports  of  English 
^Mito  Aoe  colonies  were  gradually  fall- 
Mgoi:    Om  proposing  the  entire  aboli- 
tion flfaeda^  on  glass.  Sir  Robert  Peel 
masU  tfaat  It  was  difficult  to  foresee 
1»  wiK  perfeetkm  this  beantifhl  fiibric 
'  ~  ;  aot  he  broog^  when  the  manu- 
I  woe  allowed  to  exennse  their 
restraint,  and  it  was  also 
to  aay  to  what  new  purposes 
,  not  be  applied  in  this  coun- 
try.   He  stated  that  in  France,  where  the 
iafEBaity  of  die  mannfiirturer  was  unfet- 
terat  gtes  pifies  for  the  conveyance  of 
wam  weie  beginning  to  be  used,  and  that 
Aey  eoat  90  per  cent,  less  than  iron  pipes, 
and  esald  bear  a  greater  external  pressure. 
Ihlann  ipriiign  fbr  chronometers  could 
he  nade  of  glass,  and  were  much  su- 
perior to  aoy  others;  but  the  manufacture 
was  so  expendve,  and  required  so  much 
Mt  he  doubted  whether  under  the 
^  system  of  restriction  this  valu- 
rorement   could    be  generally 
At  the  Cambridge  meeting  of 
tfte 'British  Assodation  for  the  Advance- 
Mesit  of  Science,  in  June,  1845,  Sir  John 
Ilaachell  adverted  to  the  important  im- 
povenaents  whkh  might  be  anticipated 
m  ihe  Bkannfiictare  of  scientific  instru- 
nenli  in  which  ffam  forms  a  port,  now 


that  the  skill  and  ingenuity  of  the  manu- 
facturer may  be  freely  developed. 

In  1793,  when  taxation  was  compara- 
tively low,  the  quantity  of  all  kinds  of 
glass  made  and  retained  for  use  in  the 
Kingdom  was  407,203  cwt.,  and  the 
amount  of  revenue  obtained  fh>m  it 
1 77,408/.  The  average  rate  of  duty  was 
therefore  8s.  8^d.  per  cwt  upon  the  whole 
quanti^.  In  1834  the  rate  of  duty  was 
by  progressive  additions  fourfold  what  it 
was  in  1793,  the  average  being  35s.  7^. 
per  cwt  upotf  the  aggregate  quantity 
used;  and  although  the  population  had 
in  the  meantime  inereasea  more  than  60 
per  cent,  the  quantity  of  glass  which  was 
taken  for  use  was  only  374,351  cwt,  or 
one-twelfth  less  than  was  so  taken  in 
1 793.  If  the  quantity  used  in  proportion 
to  the  population  had  continued  the 
same,  that  quantity  would  in  1834  have 
amounted  to  663,740  cwt,  and  a  revenue 
equal  to  what  was  realized  would  have 
resulted  ft^m  an  average  rate  of  20s., 
instead  of  35«.7id 

The  quantity  of  each  description  of 
glass  brought  to  charge  by  the  excise,  in 
1834  and  1836,  was  as  follows: — 

1834.  ISSfi. 

Cwt  Cwt. 

Crown  .  .  136,708  163,928 
Flint  •  .  83,323  102,653 
Plate       .     .       18,922  22,169 

Broad      .     .         6,766  7,629 

Bottie       •     .     344,014        448,789 
In  1841-42-43  the  quantities  charged 
by  the  excise  were  as  under : — 

1841.  1842.  184S. 

Cwt.  Cwt  Cwt 

Crown  .     .  116,895  97,495  102,222 

Flint     .      .     97,523  83,652  85,157 

Plate     .     .     27,639  21,528  20,923 

Broad  .     .     20,855  25,500  29,154 

Bottie  .     •  501,194  390,485  336,014 


764,106  618,660  573,470 
Duty    .      £898,368     767,904     779,800 

In  1843  the  quantity  of  glass  manu- 
&ctured  in  England  was  477,693  cwt. ; 
Scotland,  84,898  cwt;  Ireland,  10,897 
cwt 

In  1827  the  real  value  of  glass-ware 
exported  firom  the  United  Kingdom  was 
534,549/.  From  1828  to  1832  mclnsive, 
the  average  annual  value  was  441,849/. 
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In  1832  the  value  of  glau  exported  vas 
only  402,7572.  In  the  three  following 
years,  1833,  1834,  and  1835,  the  ex- 
ports increased,  and  in  1835  amonnted  to 
640,4101.  The  exports  from  1838  to  5th 
of  Jnne,  1845,  were  as  nnder: — 

1838  •         .         .      £377,283 

1839  .  .         •         371,208 

1840  .         .         .         417,178 

1841  .         .         •         421,936 

1842  .         .  •         310,152 

1843  •         .         •         339,918 

1844  .         •         •         388,608 
'    1845,  Jan.  5th  to  June  6th    215,689 

The  principal  countries  to  which  glass 
was  exported  from  the  United  Kingdom 
in  1842  were  as  follows  :^ 

£ 
East   India   Company's  Terri- 
tories and  Ceylon         .        .     74,211 
British  West  Indies         .         •    45,539 
British  North  America     .         .    43,259 
British  Australia    •         .         .     32,324 

Bnuil 21,445 

Other  parts  of  South  America  .  11,763 
United  States  of  North  America  12,220 
Cape  of  Good  Hope  •  •  9,217 
Mauritius  .  .  •  .7,175 
Northern  Europe  •  .  •  12,351 
Southern  Europe     .         •         .11,613 

In  1836  the  exports  to  Northern  Eu- 
rope amounted  to  22,2102. ;  to  Southern 
Europe,  15,4402.;  to  British  Nordi  Ame- 
rica, 103,4812. ;  and  to  the  United  States 
of  North  America,  98,0452. ;  but  the 
exports  generally  in  this  year,  especially 
to  the  United  States,  were  much  higher 
than  usual;  still,  in  1837,  the  exports  of 
gUss  to  the  United  States  amounted  to 
63,8002. ;  but  recent  alterations  in  their 
tariff  have  occaaoned  an  increase  in  the 
domestic  manufacture.  In  1840  there 
were  81  glass-houses  in  the  United  States. 

GLEANING.  The  practice  of  glean- 
ing in  corn-fields  what  the  reapers  of  the 
harvest  leave  behind  is  vulgarly  supposed 
to  be  a  legal  custom  which  the  **  owner  or 
occupier  of  the  field  has  no  right  to  pro- 
hibit, and  that  the  poor  who  enter  a  field 
fbr  this  purpose  are  not  guilty  of  treqmss ;" 
but  the  only  authority  m  support  of  this 
view  is  an  extra-judicial  dictum  of  Lord 
Hale.  Blackstone,  in  his '  Commentaries,' 
book  iii.  c  12,  remarks  that  this  humane 
provision  seems  borrowed  from  the  Mo- 


saical  law  (Levity  c  xix.  v.  9,  and  e.  Kuil. 
V.  22,  &c.),  and  apparently  adopts  I^oird 
Hale's  opinion.  Ijie  question  has,  bcrw- 
ever,  twice  been  tried  in  the  Court  of 
Common  Pleas.  In  the  first  case  the 
defendant  pleaded  that  he  bdng  a  poor, 
necesutons,  and  indigent  person,  entered 
the  pluntiff's  close  to  glean;  and  in  the 
second  the  defendant's  plea  was  the  same, 
with  the  addition  that  he  was  an  inba- 
bitant  legally  settled  witlun  the  parish. 
Mr.  Justice  Gould  gave  a  judgment  In 
ikvonrof  gleaning;  but  the  otiber  three 
judges  clearly  decided  that  the  claim  had 
no  foundation  in  law,  and  that  **  it  was  a 
practice  incompatible  with  the  exclusrve 
enjoyment  of  property,  and  was  prodiM!- 
tive  of  vagrancy  and  many  miscsieTOos 
oonseouenoes."  (1  H.  Bl.,  22^.  51, 
quoted  in  Christian's  ed.  Blackst,  Comu, 
vol.  iii.  p.  213.) 

The  general  custom  in  all  parts  of 
England  is  to  allow  the  poor  to  glean,  in 
some  cases  befoi^  the  harvest  is  carried* 
but  more  generally  perhaps  not  until 
afterwards.  Persons  who  are  not  actnally 
necessitous  sometimes  avail  themselves  of 
pennissaon  to  glean,  and  bj  commeadsig 
their  labours  as  soon  as  it  is  davUgbt, 
ihey  gain  as  much  as  thev  would  have 
done  from  the  wages  which  they  would 
have  earned  if  they  had  been  employed 
bythefiirmer  to  secure  the  crop.  In  this 
case  the  privilege  is  abused,  and  the  com- 
munity not  benefited.  In  some  districts 
the  fiurmers  meet  together  and  estabhsh 
rules  for  regulating  tne  practice  of  glean- 
ing, with  a  view  of  protectmg  themselves, 
and  likewise  of  confining  the  privileges 
to  the  necessitous  poor  of  the  neighbour- 
hood. The  following  are  rules  which 
were  agreed  upon  at  a  meeting  of  farmers 
in  Hertfordshire,  11th  August,  1845:— 
1,  That  no  person  shall  be  allowed  to 
glean  in  anv  field,  until  the  day  after  the 
com  shall  have  been  carted  and  the  field 
cleared ;  2,  That  no  person  be  allowed  to 
enter  the  fields  for  the  purpose  of  glean- 
ing ontil  after  eight  o'clock  in  the  morn- 
ing, or  to  remain  therein  after  six  o^dock 
in  the  evening;  3,  That  no  able-bodied 
labourer  above  sixteen  years  of  age  and 
under  sixty  shall  be  allowed  to  glean  in 
anv  of  the  fields  atnated  within  the  pa- 
I  rislies  [above  named]  ;  4,  That  any  per- 
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Iffcakmg  the  rales 
Muf^gaiof  resoliitioiis 
a  iw  iiiMiBfr,  and  pro- 
In  some  cases  the 
la  as  to  the  hours  when 
alkrved;  and  this  isaTery 
aaiallie  absence  of  any  rale 
kaovn  to  oommence 
eTdock  in  the  morning,  that 


b,  before  daylieht,  and  while  the  crop 
was  still  in  the  field. 

The  following  table  is  from  a  paper 
prepared  by  Dr.  Kay  Shattlewortn,  on 
the  earnings  of  agricultural  labourers  in 
Norfolk  and  Suffolk  {Journal  rf  StatUtu 
col  Societif  of  London^  voL  i.,  p.  183),  and 
it  professes  to  show  the  yalue  of  com 
gleaned  by  888  fomilies: — 


46  fl 
110 
97 
» 
87 
19 


Ayenge  number  of 
ChOdien  in  a  Family. 

lho  children 

all  tiie  children  under  10 

one  child  above  10  •     • 

two  children      .     .     .     •     4j 

three       •     •     •     ■     • 

Ibnr 7 


n 


Avenge 
Annual  Amouit  * 
£0  17«.  lOM.' 


Thetsaiiiteof  Meanings  of  the  388 
I  vas  4SSL  VU^  and  the  aTerage 
k  haAj  IJL  la.  \0d^  which  was 
I  of  fhe  avenge  hanrest  wages  of 
caeh  cMe  ssaK  ni^ier  of  fomilies* 
6URLAND.   [BBNsncB.] 
GUJTS.  rDBBEAKn  AiiD  Supply.] 
GOODS  ASD  CHATTELS.  [Chat- 

60VE8II1IENT  m  a  word  used  in 
caamoa  apneb  fas  more  than  one  sense. 
I,  ItdM0SesAefleC^90Peni«ii^,a8when 
wemak«f «  Ae  tMnDeas  of  government" 
S,  llrpvnM  a^  govern  are  called  <*  the 
1  we  thns  speak  of  ^  the 
''the  Russian  go- 
Sx,  3;  The  word^govern- 
mtd  for  the  phrase  form  of 
m  when  we  speak  of  "a 
,  analoentiea],  or  republican 
t  ^  or  again  of  "  ^e  English  or 
'"  neanmg  the  Eng- 
I  ftna  <Rf  governnnw^  or  the 
I  €f  Fraich  constitution. 

three  meanings  of  the  word 
"^  the  first  and  the  last  are 
Each  of  them 
;  a  faBge'aod  mteteathig  field 
^sinr;  flMeorieipondenttoeaehitfthem 

Kn^theie  is  the  seienoe  which  (to  use 
Ae  hnefcst  aaode  of  ezpression  possible) 
nhtm  ID  the  baainess  of  government ; 
and  aeeoad^,  these  ia  that  which  relates  to 
thefosasationofgovenmeDt  Thefirstof 

fiat  the  opcratkoa  of  governing;  the 


second^  the  forms  of  government;  and 
the  end  of  government  being  the  pro- 
duction of  the  greatest  possible  amount  of 
happiness  for  those  who  are  governed, 
the  first  seeks  to  determine  how  the 
operations  of  governing  shall  best  be 
carried  on,  and  the  second  how  the  go- 
vernment shall  best  be  formed,  with 
reference  to  the  attainment  of  this  end. 

The  science  of  government,  in  the  first 
of  the  two  senses,  is  more  oonmionly 
called  the  science  of  legation.  So  the 
art  which  fiows  from  this  science,  or  the 
art  of  governing,  is  called  the  art  of  legis- 
lation. [LaouLATiON.]  In  the  present 
article  we  concern  ourselves  exclusively 
with  the  second  of  the  two  sciences,  and 
with  that  sense  of  the  word  **  ffovemment" 
in  which  it  stands  for  the  ^irase  "  form 
of  flovernment" 

ft  is  hardly  necessary  to  expliun  the 
phrase  **  form  of  government,"  though,  if  it 
were  necessary,  many  changes  of  phrase 
might  be  resorted  to.  Thus  we  might 
say  that  the  form  of  government  is  but 
another  and  a  shorter  phrase  for  the 
mode  of  distributing  the  powers  of  go- 
venunent,  or  (**  powers  of  government*' 
and  **  sovereignty"  being  interchangeable 
ezjpresnons)  of  distributing  the  sove- 
reignty in  a  state.  And  many  oUier 
changes  of  phrase,  which  it  is  not  worUi 
while  to  enumerate,  mieht  be  employed. 
Or  we  might  explain  the  phrase  by  enu- 
merating the  various  items  which  it  com- 
prehends. Thus,  not  professing  now  to 
make  anythins  like  a  complete  enumera- 
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tion,  we  might  say  that  the  number  of 
the  ^vemors  or  governing  bodies,  their 
relations  to  one  another  (if  more  than 
one),  and  the  modes  in  which  they  are 
seyerally  appointed,  are  so  many  elements 
of  a  form  of  goyemment  Bat  an  enu- 
meration of  these  elements  will  obviously 
be  contained  in  an  enumeration  of  the 
forms  of  government 
.  1.  A  government  consists  either  of  one 
person,  or  of  more  than  one. 

When  it  consists  of  one  person  only, 
the  appropriate  name  for  the  form  of 
government  would  be  monarchy.  But 
this  name  is  generally  given  to  a  par- 
ticular class  of  governments  of  more  taan 
one ;  while  a  government  of  one  only  is 
called  by  the  names  of  absolute  monarchy^ 
^Bgpotiim,  and  tyranny.  Of  these  tbree 
names,  the  last  two  may  be  objected  to  as 
names,  because  they  always  imply  disap- 
probation, or  because  they  are  not  only 
names,  but  also  (to  employ  Mr.  Ben- 
tham's  phraseology)  words  dyslogistic. 
But  the  essence  of  this  form  of  govern- 
ment is  the  complete  dependence  of  the 
governed  on  the  will  of  one  person,  which 
is  well  expressed  by  the  terms  despotism 
and  tyranny ;  and  the  sense  of  disappro- 
bation which  hanffs  about  these  terms,  or 
their  dyslogistic  cnaracter,  is  to  be  traced 
to  the  accidental  circumstance  of  the  con- 
jugate terms  despotic  and  tyrannical  being 
commonly  used  to  describe  other  forms 
of  ffovemment,  in  which  the  arbitrary 
conduct  of  the  governors  resembles  that 
of  the  generality  of  despots  or  tyrants. 

2.  A  government  of  more  than  one 
may  either  consist  of  one  homogeneous 
body,  or  (changing  the  phrase)  of  one 
body  all  whose  members  are  appointed 
in  the  same  way ;  or  it  may  be  mixed, 
compound,  or  consist  of  heterogeneous 
parts. 

"When  the  members  of  the  one  govern- 
ing body,  if  hereditary,  are  a  decided 
minority  of  the  state,  or,  if  deriving  their 
powers  fipom  without  their  own  body, 
they  so  derive  them  from  a  portion  of 
the  state  which  is  yet  a  decidea  minority, 
the  government  is  called  by  the  names 
aristocracy  and  oligarchy.  There  is  a 
difference  in  the  use  of  these  two  terms 
which  it  is  impossible  to  mark  exactly. 
But  it  may  be  said  roughly  that  the  term 


oligarchy  is  used  where  the  minority  i^ 
very  small,  and  the  term  aristocracy 
where  it  is  not  The  latter  term  a]sE»> 
would  be  always  employed  where  the 
members  of  the  governing  body  derive 
their  powers  fVom  without,  or  where  Hie 
body  is  elective. 

When  again  tibe  members  of  the  one 
governing  body  either  themselves  oonsti- 
tate,  or  derive  their  powers  fhnn,  a  por- 
tion of  the  state  which  is  a  decided  ma- 
jority, the  government  is  called  a  demo- 
cracy, 

3.  Before  proceeding  anyfhrther,  ve 
may  remark  that  the  forms  of  govern- 
ment of  which  we  have  now  spoken, 
namely,  absolute  monarchy  or  despotisniy 
aristocracy,  oligarchy,  and  democracy, 
are  commonly  called  (as  being  govern- 
ments of  one  person,  or  of  one  homo- 
geneous bod]^)  pure  forms  of  govemmenty 
m  contradistinction  to  the  mixed  fonnsy 
which  yet  remain  to  be  considered.  The 
division  of  forms  of  government  into 
pure  and  mixed  is  a  complete  division, 
which  the  common  division  into  mo- 
narchy, aristocracy,  and  democracy  is 
not 

4.  A  mixed  form  of  government  is  one 
compounded  of  the  whole  or  of  any  two 
of  the  three  elements  which  exist  se- 
parately in  the  three  pure  fbrms  of  go- 
vernment, and  also  of  individuals  or 
bodies  deriving  their  powers  fWmi  different 
portions  of  the  state,  even  though  each 
of  these  different  portions  is  a  decided 
majority  of  the  state.  It  is  not  neces- 
sary to  enumerate  all  the  mixed  forms 
of  government  which  arise  from  all  the 
possible  combinations.  Besides  that  all 
the  possible  combinations  may  be  eacily 
seen,  some  of  them  produce  forms  of  go- 
yemment which  have  never  existed,  and 
which  consequentiy  are  no  objects  of 
interest  It  will  be  suffident  then  to 
speak  of  those  combinations,  or  rather  of 
those  classes  of  combiMtions,  with  which 
men  are  familiar,  and  for  wluch  common 
speech  supplies  names. 

The  mixed  forms  of  government  which 
occur  may  be  divided  into  two  classes, 
according  as  an  hereditary  chief  does  or 
does  not  enter  into  their  compositicm. 

Governments  which  contain  an  here- 
ditary chief  united  either  with  an  aristo- 
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L  a  deniocratic  body,  or  with  an 
aristocratic  body  by  itself^  or  with  a  de- 
oocntie  bodj  by  itself  are  generally 
aUfld  aMiareiiem.     They  are  also  called 


as  if  to  distingaish 
them  fham  the  govemments  of  one  only, 
ta>  which,  as  we  hare  said,  the  name 
BioBaichy  more  appropriately  belongs, 
bat  to  whkh,  without  thie  epithet  absolute 
it  is  seldom  or  never 


of  which 

ffonns  no  part,  it  will 

be  cua^queul  to  observe  at  the  beginning, 

^ni  the  cQBhmatioDS  of  an  elective  chief 

wii^  one  or  aiore  deniocratic  bodies  are 

the  oakj  eambmatioos  which  potsefis  any 

tnteRst  frr  B£B ;  if  indeed,  judging  from 

ifae  pMt,  «e  may  not  also  say  that  they 

aie  Ike  oaly  ones  wluch  are  practicable. 

And  haffiag  premised  this,  we  may  say 

thai  tbe  pweriuncBts  into  the  compo- 

sitkB  of  wUA  an  hereditary  chief  does 

ZMK  oiler  se  generally  called  republics, 

er  rtpttm  wiaiii*  t^iw vnts  (the  relation 

ef  the  ^^^^'^T^  body  or  bodies  in  the 
t  tD  the  portion  or  portions  of 
i  thai  appoint  them  bemg  known 
by  ^  aaaie  lepreaentation),  or  a^n, 
pmu  mfreteaiatiue  gooemmenin,  as  if  to 
'  i  these  from  the  forms  of  go- 
la  which  a  democratic  bodv  is 
with  an  hereditary  chief 
body  together,  or  with 
either  of  these  by  itself. 

Thai  Jhrwe  have  been  employed  in 
1  saHHiBiiii^  the  forms  of  government 
ia  oor  BMide  of  enumeration  we  have 
bees  gaided  entirely  by  the  terminology 
in  *«^mt€m%  jjOK,  and  have  not  sought  to 
twist  the  names  which  men  commonly 
apply  to  difierent  forms  of  government, 
so  as  to  mshe  them  suit  a  fonciful 
drvinoii. 

We  proceed  now  to  oonnder  the  ques- 
fioD,  which  is  the  best  form  of  govem- 
n«B&  ?  And  in  considering  this  question, 
abstraction  of  all  local  and 
circumstances  which  are  inci- 
dental to  particular  states,  as  well  as  of 
the  present  existence  of  some  particular 
fona  of  government  in  each  particular 
states  and  of  the  difficulties  standing  in 
the  way  of  its  removaL 

Now  a  government  is  a  means  to  a 


certain  end.  The  best  form  of  govern- 
ment is  that  which  is  best  adapted  to  the 
attainment  of  the  end.  ''The  question 
with  respect  to  government"  bemg  then, 
as  Mr.  Mill  begins  his  well-known  essay 
by  observing,  **  a  question  about  the 
adaptation  of  means'  to  an  end,"  it  is 
necessary  that  we  should  first  enunciate 
the  end. 

The  end  of  government  is  the  produc- 
tion of  the  greatest  possible  amount  of 
happiness  for  the  governed.  Strictly  and 
more  largelv,  its  loJtimate  end  is  the  pro- 
duction of  the  greatest  possible  amount  of 
human  happiness.  But  inasmuch  as  each 
government  contributes  most  to  increase 
human  happiness  generally  by  applying 
itself  to  the  production  of  the  greatest 
possible  amount  of  happiness  among  that 
particular  portion  of  muikind  over  which 
It  is  set,  and  inasmuch  as  the  attainment 
of  the  larger  and  general  end  is  thus 
included  in  the  attainment  of  the  smaller 
and  special  end,  it  is  sufficient,  while  it 
is  more  convenient  for  our  purpose,  if  we 
keep  in  view  the  latter  of  the  two  ends 
only.  With  regard  to  the  term  happi- 
ness, by  which  we  express  the  end  of  go- 
vernment, it  is  unnecessary  that  we  ^ould 
here  analyze  it  Suffice  it  to  observe, 
that  the  increase  of  knowledge  and  intel- 
ligence, and  the  moral  improvement  of  a 
nation,  are  among  the  most  valuable  of 
the  objects  induded  in  the  general  end, 
happiness,  which  it  is  the  duty  of  a  go- 
venment  to  strive  after. 

Now  a  government  will  have  a  greater 
or  less  tendency  to  increase  the  happiness 
of  those  who  are  governed, — 

1.  According  as  it  is  controlled,  whe- 
ther in  the  way  of  participation,  or  of 
election  and  consequent  responsibility  to 
the  elector,  by  a  greater  or  smaller  num- 
ber of  such  as,  having  an  interest  fiivour- 
able  to  good  government,  are  fit  respec- 
tively to  participate  or  to  elect 

2.  According  as  it  tends,  by  its  mode 
of  construction,  to  prevent  or  to  create 
diversity  of  interests. 

3.  According  as  it  interferes  less  or 
more  with  those  pursuits  which  are  ne- 
cessary to  a  very  large  majority  of  eveiy 
conmiunity  for  the  attainment  of  a  live- 
lihood. 

The  nnioQ  of  these  three  coosidera- 
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tions,  whidi  seem  to  be  all  that  are  per- 
tinent to  the  subject,  leads  as  to  what  we 
have  GEdled  above  a  pare  representatiTe 
flOTernment  The  first  of  the  three  makes 
far  the  existence  of  a  democratic  body, 
or  union  of  such  bodies,  in  the  ffoyem- 
ment ;  atid  while  the  second  leads  as  to 
conclude  against  uniting  with  this  body, 
or  these  bodies,  a  body  of  an  aristocratic 
character,  or  an  hereditary  chief^  the 
third  points  out  one  chief  advantage  of  a 
democratic  representative  body,  or  union 
of  sudi  bodies,  as  compared  with  a  go- 
vernment in  which  the  great  mi^rity  of 
the  state  directly  participate. 

It  is  necessary  to  enforce  at  somewhat 
greater  length  the  considerations  which 
we  have  adduced,  and  by  which  alone  we 
test  forms  of  government.  In  doing  so, 
however,  we  mJl  not  observe  the  order 
in  which  we  have  named  them,  but  shall 
adopt  a  line  of  argument  wluch  leads 
most  directly  and  conveniently  to  the 
'^fore^^e  conclusion"  of  a  pure  repre* 
sentative  government. 

It  is  desirable,  in  the  first  place,  that 
the  powers  of  government  should  not  be 
vested  solely  in  an  individual,  or  in  an 
aristocratic  body,  or  (in  other  words) 
that  the  form  of  government  should  not 
be  an  absolute  monarchy  or  an  aristo- 
cracy, because  there  is  a  great  probabi- 
lity that  the  despot  or  the  aristocratic 
body  will  pursue  respectively  his  or  their 
own  inter^  to  the  detriment  of  the  great 
bulk  of  the  community,  and  because  fur- 
ther the  great  bulk  of  the  community  are 
in  such  cases  deprived  of  the  means  of 
improvement  which  a  participation  in  go- 
vernment supplies.  This  improvement, 
we  have  alr^y  observed,  is  one  chief 
way  in  which  government  may  contribute 
to  mcrease  the  happiness  of  tiie  commu- 
nity. With  reference  to  the  probabili^ 
of  a  despot  or  aristocratic  body  using  his 
or  their  power,  it  is  important  to  observe 
that  we  affirm  no  more  tnan  a  probability. 
Some  despots,  or  absolute  monarchs,  there 
have  been  in  every  way  deserving  of 
praise.  There  may  have  been  also  aris- 
tocratic bodies  whose  use  of  the  powers 
possessed  by  them  has  been  comlucive 
to  the  general  interest  But  these  are 
the  exceptions.  It  is  clearly  in  the  na- 
ture of  things  probable  that  there  will 


in  sach  cases  be  an  abase  of  power ;  and 
the  abstract  question  concerning  forms  o^ 
government  is,  after  all,  only  a  qiie6ti0n 
of  probability, — which  form  of  govern- 
ment is  it  probable  will  conduce  most  to 
the  happiness  of  a  community  ? 

Secondly,  it  is  desirable  that  a  share, 
whether  direct  or  indirect,  in  the  govern- 
ment should  be  possessed  by  as  laige  a 
nomber  as  are  likely  to  be  fit  to  exercise 
the  power  thus  conferred  on  them.  There 
are  two  reasons  for  this  extensioo  of 
power,  correspondent  to  the  two  reasons 
which  have  been  already  stated  against 
its  restriction  to  one  or  a  few.  First,  the 
greater  is  the  number  of  those  who  have 
a  share  in  the  government,  the  greater  is 
the  probability  of  the  general  interest 
being  regarded;  for  the  more  widely  are 
the  powers  of  government  distributed, 
the  less  division  will  there  be  in  the 
community,  and  oonsequentiy  the  leas 
will  particular  interests  appear;  and  fhr- 
ther,  there  is  a  greater  probability,  in  an 
extensive  distribution  of  political  power, 
that  all  the  disturbing  effects  of  perticnlar 
interests  will  neutralise  one  another,  and 
merge  in  the  pursuit  of  the  gpeneral  in- 
terest Secondly,  the  more  political  power 
is  extended  the  more  widely  will  the  im- 
provement to  be  derived  from  its  exercise 
be  diffused. 

But,  in  the  third  place,  it  is  improbable 
that  any  very  large  number  will  be  fit  in 
any  community  to  be  members  of  a  deli- 
berative body,  and  have  a  direct  share  in 
legislation.  Further,  besides  their  being 
unlikely  to  possess  the  requisite  amount 
of  intelligence,  it  is  unlikely  that  any 
very  large  number  of  men  could  spare 
time  from  such  pursuits  as  are  necessary 
to  the  attainment  of  a  livelihood  for  the 
work  of  deliberation.  Again,  an  assembly 
consisting  of  a  majority  of  the  commu- 
nity, or  of  a  number  approaching  to  the 
whole  of  the  communi^,  would,  from  its 
sise,  be  unfit  for  the  purpose  of  delibera- 
tion. For  these  three  reasons  it  is  defiira- 
ble  that  the  power  which  is  extended 
through  a  large  number  should  be  one 
merely  of  election ;  and  that  the  demo- 
cratic body  should  be  one  not  large,  and 
in  which  tne  great  bulk  of  the  community 
have  a  direct  share,  but  small,  elected  by 
the  great  bulk  of  the  community,  and  (in 
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ihe  rwBifi  phrase)  representing  them. 
A  lam  nmnber  will  be  fomtd  fit  to  elect, 
t&ov^  not  to  deliberate ;  to  judge  of  the 
uBcal  of  isteOigenoe  amd  honesty  ^os- 
soed  by  eaudi^tes  for  representation, 
thoo^  soft  to  decide  upon  the  many  and 
iBpoitBBt  siifageeti  which  the  representa- 
tire  ift  reqiiiTed  to  ooDsider.     The  act  of 
eleedon,  hoiwefct  fieyient,  vill  not  inter- 
fere wi^  die  toik  oeeeasary  lor  sabsist- 
eDoe;  aad  the  snovnt  of  attention  to 
poUtieil  salgecti  ooeaaoned  by  the  duty 
of  elecsifln  will  be  sdBraent  to  ensure  the 
genccal  imirnprTBil  derelopment  which 
«e  have  ipohBi  of  as  oDe  of  the  tests  of  a 
good  gorcnoKBt. 

Tbss  &r  ve  bave  merely  been  argaing 
for  aa  extoEne  distribution  of  power, 
widi  wkidk  aa  hereditary  chief  or  an 
*  xntie  body  might  "very  possibly  co- 
in ^  gwcmmaxt.  It  remains  to 
jile^t  ihe  flgnment  by  pointing  ont 
the  objecaoift  to  a  mixed  goyemment,  or 
to  a  gmfiMfc-Bt  which,  by  its  very  mode 
afeoBBtnebEB,  creates  a  diversity  of 
Mtereefc.  Rm,  in  so  ftr  as  particular 
iataiatt  br  caibodied  and  made  sepa- 
fsfeely  iafiastai  in  a  state,  the  attain- 
I  ef  vbat  is  Ibr  the  general  interest 
^ ;  seeondly,  from  the  separate 
t  of  these  particular  interests 
(Ibr  the  mnch-talked-of 
i  is  only  an  imagination), 
is  engendered  ill-will. 
Ob  the  had  moral  effects  of  the  ill-will 
thai  cagesdered  it  is  unnecessary  to 
^laSe. 

Sach  is  a  r^iid  sketch  of  the  abstract 
aigiuueut  in  fikvoor  of  a  pure  representa- 
tive gDvesTunent ;  and  such  may  be  con- 
odcred  a  brief  general  view  of  that  sci- 
eace  of  goremment  which  employs  itself 
in  dctei  mining  whidi  form  of  government 
is  best  adapted  to  increase  the  happiness 
of  the  gorarned,  or  (briefly)  is  the  best. 

It  cannot  need  to  be  remarked  that 
wben,  abstracting  ourselves  from  all  par- 
tieoKar  arcumstanoes  of  time  and  country, 
we  eoBelade  that  a  pure  representative 
goverament  is  the  best  form  of  govem- 
maxt,  we  do  not  contend  either  tiutt  such 
Sam  of  govemment  should  now  be  esta- 
bGshed  in  any  particular  states  or  state, 
or  that  it  onght  to  have  existed  in  all 
Stoles  in  all  periods  of  ihdr  histories.    It 

VOtU.  II. 


were  absurd  even  to  think  of  a  general 
distribution  of  political  power,  such  as 
is  employed  in  a  pure  representative  go- 
vernment, in  the  early  periods  of  igno- 
rance and  mental  inactivity.  And  it 
were  outrageous  to  attempt  to  establi^ 
in  each  state,  in  defiance  of  the  many 
habits  and  interests  which  must  have 
grown  up  around  the  forms  of  govem- 
ment already  established,  a  new  one, 
which  is  abstractly  the  best,  or  (in  other 
words)  is  the  best  if  we  leave  these  habits 
and  interests  out  of  consideration. 

Yet  must  not  this  science  of  govem- 
ment be  pronounced  idle  and  unprofit- 
able. It  may  be  out  of  the  question,  as 
generally  it  will  be,  to  establish  imme- 
diately, or  perhaps  even  ultimately,  that 
government  which  the  abstract  science 
tells  us  is  the  best  But  though  the  goal 
of  perfection  be  unattainable,  it  is  useful 
to  have  it  constantly  in  view.  And  while 
it  vrill  be  the  duty  of  each  existing  go- 
vernment, learning  the  feelings  of  its 
subjects  and  profitmg  by  the  opportuni- 
ties of  th^  time,  to  seek  to  approach 
nearer  and  nearer  to  that  form  of  govern- 
ment which  is  abstractly  the  best,  all 
such  changes  as  are  made  with  distinct 
reference  to  this  abstract  form  of  perfec- 
tion will,  as  being  made  on  the  soundest 
prindples,  be  the  best 

GRACE,  DAYS  OF.  [Exchange, 
Bnx  OF.] 

GRAND  JURY.    [JitryO 

GRAND  SERJEANTY,  one  of  the 
antient  English  tenures.  Tenure  by 
grand  seijeanty  is  when  a  man  holds  his 
land  or  tenements  of  our  sovereign  lord 
the  kin^  by  such  services  as  he  ought  to 
do  in  his  proper  person  to  the  king,  as  to 
carry  the  baimer  of  the  king,  or  his  lance, 
or  to  lead  his  army,  or  to  be  his  marshal, 
or  to  cany  his  sword  before  him  at  his 
coronation,  or  to  be  his  carver,  or  his  butler, 
or  to  be  one  of  his  chamberlains  of  the 
receipt  of  his  exchequer,  or  to  do  other 
like  services,  &c.  (Littleton,  §  153.)  The 
word  serjeanty,  seijeantia,  is  the  same  as 
service,  servitium.  Tenure  by  grand  ser- 
jeanty still  exists  so  fiir  as  relates  to 
merely  honorary  services,  but  the  bur- 
Uiensome  incidents  were  taken  away  by 
the  12  Car.  II.  c  24. 

GUARDIAN,  one  who  has  the  care  of 
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a  person  and  his  property,  who,  by  reason 
of  his  imbecility  or  want  of  understand- 
ing, is  in  law  considered  incapable  of 
acting  for  his  own  interest  Guardians 
in  the  English  law  are  appointed  only  to 
in&nts,  though  underlie  Roman  lawUiey 
were  also  assigned  to  idiots,  lunatics, 
women,  and  sometimes  prodi^pUs.  The 
law  of  England  indeed  provides  guar- 
dians £>r  idiots  and  lunatics,  but  the  rules 
relating  to  them  will  be  more  conve- 
niently considered  under  the  head  of 
Lunatic,  and  in  the  Roman  law  the 
terms  Tutor  and  Curator  correspond  in 
some  degree  to  the  English  Guardian. 
[Curator.] 

The  usual  division  of  guardians,  ac- 
cording to  the  English  law,  and  there- 
fyre  t&  most  convenient  order  in  which 
to  explain  their  office,  is:~l.  Guardians 
by  the  common  law.  2.  Guardians  by 
custom.    3.  Guardians  by  statute. 

1.  Guardians  by  the  common  law  were 
of  four  kinds;  guardians  in  chivalry,  in 
socage,  b^  nature^  and  for  nurture. 

Guardianship  in  chivalry  is  now  abo- 
lished bv  the  statute  12  Car.  II.  c.  24, 
which  abolished  the  onerous  portions  of 
the  feudal  system.  This  guardianf^p 
arose  wholly  out  of  the  principles  of 
tenure,  and  it  could  ixaly  take  place  where 
the  estate  vested  in  the  in&nt  by  descent 
All  tenants  by  knights*  service,  being 
males  under  21,  or  females  under  14,  at 
the  ancestor's  death,  were  liable  to  it ;  and 
it  continued  over  males  till  21,  and  over 
females  till  16  or  marriage.  It  extended 
over  the  estate  as  well  as  the  person  of 
the  infimt,  and  entitled  the  lord  to  make 
sale  of  the  marriage  of  the  infant  under 
the  restriction  of  not  making  it  a  mar- 
riage of  disparagement,  and  to  levy  for- 
feitures if  the  infant  refiised  the  marriage, 
or  married,  after  tender  of  an  alliance 
by  the  lord,  against  his  consent  The 
lord  was  bound  to  maintain  the  inAmt; 
but  subject  to  this  obligation  he  was  en- 
titled to  the  profits  of  the  estate  for  his 
own  benefit  This  guardianship  being 
considered  more  an  interest  in  the  guar- 
dian than  a  trust  for  the  ward,  was  sale- 
able ;  and  if  not  disposed  ot,  passed  at  the 
lord's  death  to  his  personal  representa- 
tives. 

2.  Guarditm  in  Socoffe^-^Tlm   also, 


like  the  former,  is  a  consequence  of  te- 
nure, and  takes  place  only  where  lands 
of  socage-tenure  descend  apon  an  in&nt 
uadndr  Ute  age  of  14.  Upon  attaining 
that  age,  the  guardianship  in  socsage  ends, 
and  tiie  in&nt  may  appomt  his  own  guar- 
dian. The  tiUe  to  his  gtiardianship  is  in 
such  of  the  in&nf  s  next  of  blood  as  can- 
not have  the  estate  by  descent  in  respect 
of  which  the  guardiimshlp  arises,  lest,  it 
is  said,  the  lamb  should  be  delivered  to 
the  wolf  to  be  devoured.  The  law  of 
Scotiand  and  the  old  laws  of  France  pre- 
scribe a  middle  course :  the  estate  is  in- 
trusted to  the  next  in  succesaion,  because 
he  is  most  interested  in  preserving  it  from 
waste,  but  he  is  excluded  from  the  cos- 
tody  of  the  person  of  the  ward.  This  is 
the  prindple  upon  which  the  Court  of 
Chancery  proceeds  in  its  management  of 
lunatics  and  their  States.'  The  guardian 
in  socage  is  entitied  not  only  to  the  cus- 
tody of  the  person  and  socage  estates  of 
the  infimt,  but  also  to  his  hereditaments 
not  lying  in  tenure,  and  even  his  copy- 
hold estates,  where  no  custom  to  the  con- 
trarv  exists  in  the  manor  of  which  they 
are  held,  and  also  his  personal  property. 
The  guardianship  in  socage  is  recorded 
as  a  trust  wholly  for  the  infiuiCs  benefit, 
and  is  not  saleable,  or  transmissible,  bat 
in  the  event  of  the  death  of  the  guardian 
the  wardship^devolves  on  the  person  next 
in  degree  of  kindred  to  the  infant,  who 
cannot  be  his  heir,  and  the  guardian  is 
accountable  to  tiie  in&nt  for  the  profits 
of  his  estate. 

Guardianship  in  socage  is  however 
superseded  both  as  to  the  person  and  estate 
of  the  infant,  if  the  &ther  ^>pc»nts  a 
guardian  according  to  the  statute,  as  will 
shortly  be  mentioned. 

3.  Guardianhy  Naitare,—ThiBSpecleB 
of  gusu^anship  has  no  connection  with 
the  rules  of  tenure.  It  extends  only  to 
the  custody  of  the  inftof s  person,  and 
lasts  till  he  attains  21.  Any  ancestor  of 
the  infiuit  may  be  such  a  guardian,  the 
first  right  being  in  the  &ther,  the  next  in 
the  mother,  and  if  they  be  dead  the  an- 
cestor to  whom  the  infimt  is  heir  has  a 
right  to  the  custody  of  his^rson.  Until 
iC  it  seems  the  guardian  m  socage  is  en- 
titied to  the  custody  of  the  person,  and 
aft^  that  age  the  guardian  by  natiu'c*^ 
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4.  CumJi\m»  far  Nmrlare — are  the 
fidfaer  sad  modier  of  the  iniSmt;  in  de- 
ftsh  of  ftsfaer  or  motber,  tiie  Ordinary, 
it  k  aoAyinay  ^point  some  person  to 
tike  cave  oC  t£e  nftat's  personal  estate, 
nd  ID  pmvide  for  Us  maintenanee  and 
Htiiraliinm,  rtiiw^  tihis  lias  been  doabted. 
Tins  apeoesof  gnawKaiwhip  exiendi  only 
to  the  age  of  14,  B  mal^  and  females. 
Bod&  llieae  kot  doaipUons  of  guardian- 
iUe^  as«  ate  aspeneded  by  the  appoint- 
■testof  a  gaMnhy  statute. 

Wfaoe  aa  io&at  ia  without  a  gnardian, 
the  Goail  ef  Chaaeery  has  power  to  ap- 
— ^-* — ;aBiAisjiui8diction  seems  to 
the  Idna^  in  his  Conrt  of 
tfe*  abolition  of  the  Coart 
of  WasdL  '  Where  a  piroper  case  exists 
ificooB  of  this  court,  it  wiU 
aat  aly  with  the  pn^perty  of 
hat  also  with  the  custody  of 
hiapmiiB,  lai  will,  in  case  of  any  mis- 
hehanav;  nnopre  a  gnardian,  however 
he  assy  Iseie  been  ^pointed  or  ccmsti- 
ttrtB^  flni^SI  appoint  a  proper  gnardian 
tateiaiat  kins  room.    Therewasan 
isalMas  af  ti»  joikdiction  in  'the  case 
«f  the  Daheof  Beaufort  v.  Wdlesley— 
the  fiuher  was  aiiye,  liord 
~  him  of  the  custody  of  hk 
being  a  fit  person  to  have 
And  though  thein- 
■Bfhafe  eiected  and  appointed  a 
tfcis  wiU  not  exclude  the  joris- 
of  the  Court  of  Chancery,  but 
apaa  ihe  ease  being  brought  before  the 
eavt  it  will  order  an  inquiry  as  to  the 
§atm  of  ihe  gaardian  appomted.    All 
eovti  ako  have  power  to  appoint  a  gnar- 
doB  ad  UUm^  that  is,  to  defend  a  prose- 
eatioa  or  satt  iastttnted  by  or  against  an 
hifanr     (Co.  litt,  88,  b,  Hargr.  note.) 

IL  Gmariiami^  Cusionu—^y  the  cns- 
MB  of  the  city  of  London  the  guardianship 
ef  orphans  under  age  and  unmarried  b^ 
to  tiiecity;  and  in  many  manors 
cnstoms  exist  relating  to  ihe 
of  in&nts;  but  in  the  ab- 
of  any  such,  the  Hke  rules  prevail 
as  beiaao  mentioned  of  guardians  in 
socaae* 

UL  GwarduEMM  hy  Statute^— At  oom- 
moB  kw  no  penon  ooold  appoint  a  gui^ 
dian,  beeaaae  the  low  appointed  one  in 
The  statute  4  &  5  Phil. 


and  Mary,  c.  8,  seems  to  have  g^ven  some 
powers  to  the  ikthers  of  in&nts  to  appoint 
guardians;  but  guardians  \rr  atatnte  are 
now  appointed  by  virtue  of  12  Ch.  IL 
c.  24.  Under  thk  statute  Others,  whether 
under  age  or  of  full  age,  may,  by  deed 
or  will  attested  by  two  witnesses,  iwpoint 
any  person  or  persons  (except  Pqiish 
recusants)  guardians  of  their  unmarried 
children  until  they  attain  twenty-one,  or 
for  any  less  i>erioa.  But  by  1  Vict,  c  26, 
§(  7,  8,  no  will  made  \iy  a  person  under 
twenty-one  years  of  age  k  valid. 

A  guardian  appoint^  under  this  statute 
supersedes  all  other  ffnardians,  except 
those  by  the  custom  of  London,  or  any 
city  or  corporate  town  in  favour  of  which 
an  exception  k  made,  and  k  entitled  to 
the  cusU)dy  of  the  in&nf  s  person,  and 
hk  estate,  real  and  personal.  If  two  or 
more  persons  are  appointed  guardians 
under  the  provkions  of  this  statute,  the 
guardianship  remains  to  the  survivor. 
The  words  of  the  statute  empower  only  a 
&ther  to  appoint  a  guardian,  and  conse- 
quently, though  the  omisnon  was  proba- 
bly unintendonal,  it  has  been  decided 
that  neither  a  mother,  nor  grandfather, 
nor  any  other  relation,  can  nuifce  such  an 
appointment  Neither  can  a  father  ap- 
pomt  a  ffuardian  to  his  natural  child: 
but  in  all  these  cases  the  Court  of  Chan- 
cery will  appoint  the  persons  named  to 
be  guardians  if  they  appear  to  be  fit  per- 
sons to  exercise    the  trust  reposed  in 


Guardians  are  rarely  now  appointed 
by  infants  themselves ;  the  Court  of  Chan- 
cery provides  safer  and  more  efiiectual 
means  for  the  management  of  their  pro- 
perty ;  and  since  in  many  cases  the  court 
will  interfere  by  petition  without  the  in- 
stitution of  a  suit,  a  cheap  and  qieedv 
mode  of  procuring  its  interference  is 
afforded.  The  gnardian  is  considered  as 
a  trustee  for  hk  ward,  and  k  accountable 
for  the  due  management  of  the  infent's 
property,  and  k  answerable  not  only  for 
fraud,  but  for  negligence  or  omission. 

Gxtardian  of  the  ^ritucUUieg  k  the 
person  to  whom  the  spiritual  jurisdictioD 
of  any  <Uoce8e  k  committed  during  the' 
vacancy  of  the  see. 

Guardian  of  the  Temporalities  is  he  to 
whom  the  temporal  jurisdiction  and  the 
o2 
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profits  of  the  see  are  committed  during 
the  like  period. 

The  -words  ^rdian  and  warden  are 
of  the  same  signification:  indeed  they 
were  formerly  used  indifferently.  Thus 
the  warden  of  the  Cinque  Ports  was  styled 
guardian,  or  in  the  old  French,  eardeyn, 
and  churchwardens,  gardeyns  del  eglisQ. 

GUILDS.       [Municipal   Cobfoba- 

TIONS.] 

H. 

HA'BEAS  CORPUS  is  a  writ  at  the 
common  law,  used  for  various  purposes. 
It  derives  its  name,  like  other  writs,  from 
the  formal  words  contained  in  it.  When 
the  writ  of  Habeas  Corpus  is  spoken  of 
without  further  explanation,  it  always 
means  the  important  writ  which  will  pre- 
sently be  described;  but  it  is  also  used 
for  certain  purposes  in  the  courts  of  com- 
mon law  at  Westminster,  as  for  remov- 
ing prisoners  from  one  court  into  another, 
and  for  compelling  the  attendance  of  pri- 
soners as  witnesses,  &c.  But  the  great 
writ  of  Habeas  Corpus  is  that  whicn  in 
cases  of  alleged  illegal  confinement  is 
directed  to  the  person  who  detains  another ; 
and  the  purport  of  the  writ  is  a  command 
to  such  person  to  produce  the  body  of  the 
prisoner,  and  to  state  the  day  and  the 
cause  of  Ids  caption  and  detention^  and, 
further,  to  do,  submit  to,  and  receive  (ad 
faciendum,  subjiciendum  et  recipiendum) 
whatsoever  the  judge  or  court  that  awards 
the  writ  ^all  direct 

All  persons,  whether  natives  or  aliens, 
are  entitled  to  this  writ  The  decision 
of  the  judges  of  the  King's  Bench  in  the 
early  part  of  the  reign  of  Charles  I.,  that 
they  could  not,  upon  a  Habeas  Corpus, 
bail  or  deliver  a  prisoner,  though  com- 
mitted without  any  cause  assigned,  in 
cases  where  he  was  committed  by  the 
special  command  of  the  king,  or  bv  the 
Lords  of  the  Priv^  Council,  caused  the 
parliamentary  inamrjr  which  was  followed 
by  the  Petition  of  Bight,  1626,  which  re- 
cites this  judgment,  and  declares  that  no 
freeman  shall  be  imprisoned  or  detained 
without  cause  shown,  to  which  he  may 
make  answer  according  to  law.  The  court, 
however,  and  the  judges  still  endeavoured 


to*uphoId  the  usurpation  of  the  crown; 
and  consequently  the  statute  16  Car.  I. 
c  10,  was  made,  which  enacted  that  any 

Eerson  committed  by  the  king  himself  or 
is  Privy  Coundi,  or  any  members 
thereof,  should  have  the  writ  of  Habeas 
Corpus  granted  to  him  upon  demand  or 
motion  made  to  the  Court  of  King's 
Bench  or  Common  Pleas,  which  shodd 
thereupon,  within  three  court  days  aiWr 
the  return  of  the  writ,  examine  ana  dete^ 
mine  the  lenity  of  the  commitment,  and 
do  justice  in  delivering,  bailing,  or  re- 
manding the  prisoner.  Still,  however, 
new  devices  were  made  use  of  to  prevent 
the  due  execution  of  this  enactment,  and 
eventually  the  statute  31  Chas.  IL  c.  2, 
was  passed,  which  is  called  the  Habeas 
Corpus  Aci  and  is  frequently  spoken  of 
as  another  Magna  Charta.  This  statute 
declares  the  cases  and  mode  in  which  this 
writ  may  be  obtained;  and  lest  this 
statute  should  be  evaded  by  demanduig 
unreasonable  bail  or  sureties  for  the  pri- 
soner's appearance,  it  is  declared  by  the 
1  W.  &  M.  Stat  ii.  c  2,  that  excessive 
bail  shaU  not  be  required.  (Blackstone, 
ConL,  vols.  i.  and  iii.)  The  provisions  of 
the  31  Chas.  IL  c  2,  are  extended  to 
IreUnd  by  the  Irish  act,  21  &  22  Geo.  III. 
c.  11. 

It  has  been  customary  in  times  of 
alleged  danger  to  suspend  the  Habeas 
Corpus  Act  A  suspension  of  the  Habeas 
Corpus  Act  is  effected  by  an  act  of  parlia- 
ment which  empowers  the  crown,  for  a 
limited  period,  to  imprison  suspected  per- 
sons without  statins  any  reason  for  the 
imprisonment  "  The  effect  of  a  suspen- 
sion of  the  Habeas  Corpus  Act  is  not  in 
itself  to  enable  any  one  '  to  imprison  sos- 
pected*  persons  without  giving  any  reason 
for  so  doing.'  But  it  prevents  persons  who 
are  committed  upon  certain  charges  from 
bein^  bailed,  tried,  or  discharged  for  the 
the  time  of  the  suspension,  except  under 
the  provisions  of  the  suspending  act, 
leaving,  however,  to  the  magistrate  or  per- 
son committing  all  the  responsibility  at- 
tending an  illegal  imprisonment  It  is 
very  common,  therefore,  to  pass  acts  of 
indemnity  subsequentiy  for  the  protection 
of  those  who  either  could  not  defend 
themselves  without  making  improper  dis- 
closures of  the  information  on  which  they 
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idB^  or  vho  faave  done  acts  not  strictly 
tkAssiUe  Bt  law,  dKNigb  justified  by  the 
acoeMity.  of  the  mamenC.  See  57  Geo. 
III.  c  3  aad  c  5&,  Ibr  in^taDoes  of  sub- 
yfaHing  aeH;  .nd  58  Greo.  II.  c.  6,  for 
one  qC  an  inAraiiiffiiig  act."  (Cole- 
tk6^%  NeU  ^  BiaMtme,  i.  136.) 

Tbe  sladtnte  31  CliaB.  II.  c  2,  has  been  le- 

fimtruA  or  aJfaptei,  if  not  in  tenns  yet  in 

aabatonee,  ia  ast  of  the  American  States ; 

and  the  Kev  York  revised  statutes  (yoL 

IL  p.  561)  imide  for  relief  under  the 

^ami  de  hamm  r^fltyioMdo,  in  favour  of 

fepifivcifroa  terriee  in  any  other  state ; 

bm  ifeii'fionBin  1h«  been  held  to  be 

eoBtraij  m  ike  eouUitution  and  laws  of 

tfK  Uattd  Statea.  and  -void  in  respect  to 

iilnu  hmg  fagitives  from  stateK  where 

abcmyiilsvfiiL    (Kent's  Com.) 

TW  X  Gca  m.  c.  100,  which  was 
{■■ei  *&r  note  efiectnally  securing  the 
fiherty  flf  Ae  ioligect,'' alter  reciting  that 
Ifae  eniBf  acfts  cnly  apply  to  cases  of 
npBBQBBeit  «B  erimmal  charges,  enacts 
Miif  aypenon  ia  imprisooed,  except 
iv  ciBe  «r  debt,  any  baron  of  the  ex- 
SB  w^  as  any  judge  of  either 
is  W»^«"^  or  JrelaiKl,  shall,  on 
SB  behalf  oi  the  party  confined, 
se  appear  to  them,  award 
a  wnt  of  Habeas  Corpus, 
idiately  befime  the  Indge 
the  sBflae,  or  any  other  judge  of 

KflBecOBlC 

Tie  sattnte  31  Clias.  'II.  c  2,  intro- 
daaed  ao  aew  principle  into  the  English 
Inr.  Tbe  great  charter  (Magna  Charta) 
'■«§  tM  BO  freeman  shall  be  taken 
■priaoned  bat  by  the  lawflil  judg- 
;  o#  kis  eraals,  or  by  the  law  of  the 
I  (e.  »X  nnm  the  date  of  the  groit 
r,  at  least,  if  a  man  was  confined  in 
L  en  a  eriminal  charge,  he  could 
iniy  «a  die  Coort  of  Kin/s  Bench  for 
me  writ  of  Habeas  Corpus  ad  snbjiden- 
lam.  Has  writ  was  directed  to  the  per- 
■B  wko  detained  the  prisoner  in  custody, 
aad  it  required  him  to  produce  the  pri- 
asoer  ia  eoart  and  the  warrant  of  com- 
BiilBirirf,  that  the  court  might  judge  if 
tiie  eoBBmitmeDt  was  l^al,  and  admit  him 
to  Ml,  send  him  back  to  prison,  or  order 
kka  to  be  discharged,  aocordinff  to  the 
cinBaMtanees  of  Uie  case.  This  writ 
eoald  aot  be  letoed.    Theol^ectof  the 


statute  of  Charles  was  to  prevent  the 
abuses  which  had  grown  up  to  the  detri- 
ment of  this  important  privilege. 

Habeas  Corpus  is  not  a  form  known  in 
the  Law  of  Scotland.  The  form  by  which 
a  person  imprisoned  gets  his  trial  brought 
on,  or  his  release  if  he  is  not  brought  to 
trial,  is  there  called  *  Running  Letters.' 

HACKNEY  COACH.  [Mbtoopoli- 
TAN  Stage  Cabbiage.] 

HERETICO       COMBURENDO, 
WRIT  DE.    [Heresy.] 

HAMLET.    [Pa&ish.] 

HANAPER,  m  low  Latin  hanaperiumr 
a  hamper.  The  Hanaper  Office  is  one  of 
the  offices  of  the  Court  of  Chancery  in 
which  writs  and  their  returns  reUting  to 
the  subject  are  kept.  Writs  concerning 
matters  in  which  the  crown  is  interested 
are  kept  in  the  Petty  Ba^  office.  The 
clerkship  of  the  hanaper  is  a  sinecure, 
and  is  at  present  held  by  a  clergyman, 
who  receives  468/.  annually.  It  is  said 
that  antiently  the  two  descriptions  of 
writs  above  mentioned  were  separately 
kept  in- a  hamper  (hanaperium),  and  in  a 
small  sack  or  bag  (parva  baga). 

HAND-PASTING.  [Bet«othmemtJ 

HAND -WRITING,  PROOF  OF. 
[Evidence. 

HARDWARE  AND  CUTLERY. 
The  principal  seats  of  this  important 
branch  of  manufactures  are  at  Sheffield 
and  Birmingham.  In  1841  the  number 
of  persons  employed  in  making  various 
articles  of  cutlery  in  Sheffield  and  the 
surrounding  villi^  was  8564,  and  729 
were  employed  in  making  hafts  and 
scales  in  connexion  with  cutlery.  The 
number  of  file-makers  was  3854 ;  1.595 
persons  were  employed  in  maldng  various 
other  kinds  of  tools ;  771  in  the  manu- 
facture of  shovels,  fire-irons,  and  other 
descriptions  of  haidware  goods.  In  Bir- 
mingbam  and  the  neighbourhood,  5188 
persons  were  employed  in  1841  in  the 
manufacture  of  hardware,  1093  of  whom 
were  employed  in  the  manuftctnre  of 
tools.  Tnere  are  only  a  few  cutlers  in 
Birmingham,  and  in  fact  most  of  the 
cutleiT  which  is  made  in  this  country  is 
manu&ctured  at  Sheffield,  including  a 
great  part  of  the  •*  London  made"  kmves 
and  razors  which  are  stamped  with  the 
names   of  metropolitan   cutlers.    ^The 
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number  of  cutlers  in  the  metropolis  in 
1841  was  657.  The  population  of  Shef- 
field increased  from  45,755  in  1801  to 
109,597  in  1841,  and  that  of  Binning- 
ham  and  the  suburbs  increased  in  the 
same  period  flpom  78,670  to  190,542. 
Hence  there  can  be  no  doubt  that  the 
staple  manu&ctnre  of  each  of  these 
places  has  been  greatly  extended  during 
the  present  century.  Within  the  last  thir^ 
years  great  improvements  hare  been  ef- 
fected m  the  modes  of  production,  and  in 
the  case  of  some  articles  the  reduction  in 
price  amounts  to  nearly  100  per  cent 

In  the  eight  years  firom  1820  to  1827 
indusire,  the  annual  average  weight  and 
declared  value  of  hardware  and  cutlery 
exported  was  10,238  cwtB.,  valued  at 
1,274,187/. 

In  the  seven  years  from  1 828  to  1834  the 
annual  average  was  14,751  cwts.,  valued 
at  1,455,941/. 

The  exports  in  each  year  from  1836  to 
the  present  time  were  as  under  :— 

Cwts.  £, 

421,442         2,271,313 


1836 


267,433 
805,898 
423,587 
299,900 
353,348 
304,240 
343,664 


1,460,807 
1,498,327 
1,828,521 
1,349,137 
1,623,961 
1,398,487 
1,745,519 
2,167,678 
877,855 


1837 
1838 
1839 
1840 
1841 
1842 
1843 
1844 

1845  Jan.  5  to  June  5 
In  1886,  a  year  of  great  mercantile  spe- 
culation, the  exports  of  hardware  and 
cutlery  to  the  United  States  of  North 
America  amounted  in  value  to  1,818,412/., 
or  nearly  the  value  of  the  whole  of  the 
hardware  and  cutlery  exported  to  all 
parts  of  tiie  world  in  1842,  m  which  year 
uie  exports  to  the  United  States  amounted 
only  to  298,881/.  The  cessation  of  the 
demand  from  tiiis  quarter  and  the  de- 
pressed state  of  the  home  market  in  1841 
and  1 842  had  a  most  disastrous  effect  upon 
the  prospects  of  Sheffield,  and  about  two 
thousand  houses  in  the  town  became  un- 
inhabited. The  principal  countries  to 
which  hardware  and  cutlery  was  exported 
in  1843  were  as  follows : — 

£, 
United  States  of  North  America  448,341 
Germany       •         •         •         •  159,889 


East  India  Company's  Terri-  £. 

tones  and  Ceylon         .          •  142,607 

British  North  America    .          .  102,260 

France           ....  92,553 

Brazil S0.070 

British  West  Indies         .          .  80,040 

Italy 61,992 

Chili 58,413 

Foreign  West  Indies        .          .  48,609 

Holland          ....  47,045 

Russia             ....  44,208 

British  Australasia          *         •  43,270 

Rio  de  la  Plata       .        .         .  41,005 

Peru 33,173 

Belgium         ....  30,717 

All  other  countries          •         .  236,331 


Total 


,     .      1.745,518 


The  cutlery  manu&ctared  in  Belgium 
is  superior  to  that  made  in  Franoe  and 
Germany,  but  is  inferior  to  the  En^ish 
cutlery.  A  few  years  ago  ccRifliderable 
quantities  of  Belgium  cutlery  were  im- 
ported into  this  country  for  re-exporta- 
tion, and  it  was  discovered  that  in  many 
cases  the  marks  of  English  manuftc- 
turers  were  stamped  on  the  articles. 
An  act  was  passed  under  which  goods 
thus  surreptitiously  marked  are  forfeited. 
Li^  and  Namur  are  the  principal 
seatB  of  the  cutiery  and  hardware  mana- 
fkcture. 

CuUery  is  an  important  branch  of 
manufacture  in  Prance,  and  is  carried*on 
principally  at  Langres,  Thiers,  Chatelle- 
rault,  and  St  Etienne.  In  1835  the  vahie 
of  French  cutiery  exported  amounted 
only  to  61,065/. 

The  number  of  persons  employed  m 
the  mannfiusture  of  hardware  and  cutiery 
in  the  United  States  of  North  America, 
accordingto  the  census  of  1840,  was  5492. 
Pittsburg  is  the  principal  place  where  this 

manufacture  is  carried  on. 
HAWKER.    rPKDLAB.] 
HEADBOROtGH.    [(WgrABtE.] 
HEALTH,       PUBLIC.       [PubUC 
Heai<tb.] 
HEIR.    [Descbht.] 
HEIR-LOOMa    rpHATnLS.] 
HERALD,   an   officer  whose  duty, 
during  the  middle  ages,  was  to  carry 
challenges  or  peaoeftd  messages  from  one 
prince    or    nobleman    to  another,   tp 
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or  war,  to  lay  oat  the 
firts  IB  yntn  or  tDanuuneiits,  to  be  the 
vitDCM  of  all  oombfllSy  ^vbether  general 
or  pmicQiar,  and  to  record  in  writing 
the  Banes  of  tbose  vho  behaved  most 
^raliaaBdy,  to  noaiibQr  the  dead  after  battle, 
aad    apedaSy  to  saperviae   all  matters 
comiceied   ini&  the    bearing   of  eoat- 
aroMHir,  iht  nnifaallmg  of  processions, 
and  odMr  sMe  eeremomes.     His  func- 
tlooa  vere  waapthhig  like  tho6e  of  the 
Greek  hermr  (k^^),    and   the  Roman 
jFcciolu ;  bat  tlhe  origin  of  the  name  is 
mocb  ^f^aaed,  and  the  actual  date  of 
the    iwuliiiuiai  unoertaio*      The  word 
iZeraUnooeiBi  in  the  imperial  oonstitu- 
taoBsoffttidaick  Barbarossa,  a.d.  1152, 
aboBt  Ac  ■■£  tioie  to  which  the  origin 
of  besiUiy  ii  widi  moat  reason  assigned. 
TheenfiotBeatioti  of  a  herald  in  Eng- 
laBiiikapell.nMof  the  12th  Edward 
liL:  b«  tiicre  k  little  doubt  that  the 
L 16  enty  at  least  as  the-dawn 
f  eoat^rmour.    The  En^ish 
^  wot  Int  inoorporated  by  Rich- 
aid  m.  [HoLALDer  Coi.iJEOE.1    There 
aie  Aiee  vders  or  grades  of  heralds, 
Eaady,  la^  irf'or  at  arms,  heralds,  and 
pBUuijaiB.    Hiey  were  anciently  crea- 
ted vidb  aadi  oeremony,  and  the  mode 
is  ciaiaailr  detailed  by  Gerard  Legh 
lUplia.    '^It  la  netessary/'  says  he, 
should  have  couriers  as 
for  tiie  expedition  of 

J  whoae  office  it  is  to  mss 

on  fbot,  being  dad  in  their 

i's  eoloara  'parted  upright;'  that 

B 10  «j,  half  of  one  colour  and  half  of 

r,  with  the  arms  of  their  sovereigns 

the  boxes  in   which   they 

I  their  despatches,  and  which  were 

fced  to  thor  ^rale,  on  the  left  side.    It 

waa  not  permitted  to  them  to  bear  the 

anaa  of  wtar  lord  in  any  other  manner." 

*  Tfaej  were  knights,"  he  adds,  **  in  their 

vAees,  bat  not  nobles,  and  were  called 

kn^^ht»«afigale  of  arms,  because  they 

'•tartoppe^  (a  sort  of  boot  or 

r)  'to  the  middle  leg.'   When  they 

eondncted  themselves   properly  in 

tUs  Btaation  for  seven  years,  they  were 

mnAe  ehevaliers  of  arms,  and  rode  on 

to  delirer    their  sovereign's 

^^,  ^sd  in  one  colour,  their  gar- 

''beiBg  only  goarded  or  trinmied 


with  the  colour  of  their  sovereign,  and 
bearing  their  boxes  aforesaid,  with  the 
arms  punted  on  them,  on  the  left 
shoulder,  'and  not  elsewhere."*  From 
these  runners  and  riders  the  three  orders 
of  heralds  were  supplied,  and  the  dieva- 
lier  of  arms,  having  served  another  seven 
years,  was  created  a  pursuivant  The 
herald  of  the  province,  to  whom  he  was 
to  be  pursuivant,  wearing  his  coat  of 
arms,  took  the  candidate  by  his  left  hand, 
holding  in  his  right  a  cup  of  silver, 
filled  with  wine  and  water,  and  leading 
him  to  his  sovereign,  in  the  presence  of 
many  witnesses  duly  stmimoned  for  this 
purpose,  inquired  by  what  name  the  pur- 
suivant was  to  be  created ;  and  upon  the 
sovereign's  answer,  proclaimed  ma  stjle 
accordingly,  pouring  some  of  the  wme 
and  water  upon  his  bare  head.  He  then 
invested  him  with  the  tabard,  or  herald's 
coat,  emblazoned  with  the  arms  of  the 
soverei^,  but  so  that  the  sleeves  hung 
upon  his  breast  and  back,  and  the  front 
and  hind  parts  of  the  tabard  over  his 
arms,  in  which  curious  ftshion  he  was  to 
wear  it  till  he  became  a  herald.  Strutt 
has  given  a  representation  of  the  pur- 
suivant so  attired  from  the  Harleian 
MS.  2278,  without  being  aware  of  the 
distinction.  The  oath  of  office  was  then 
administered  to  him,  and  lastly  the  sove- 
reign presented  him  with  the  nlver  cup 
aforesaid.  Having  once  been  made  pur- 
suivant, he  might  be  created  a  herald, 
"  even  the  next  day,"  which  was  done  bv 
the  principal  herald  or  king  of  arms  lead- 
ing him  in  like  manner  before  the  sove- 
reign, but  bearing  a  gilt  instead  of  a  sil- 
ver cup,  and  turning  the  tabard  so  that 
the  sleeves  hung  in  their  proper  place 
over  the  arms.  A  collar  of  SS  was  then 
put  about  his  neck,  one  S  being  argent, 
or  silver,  the  other  sable,  or  blacky  al- 
ternately, and  when  he  was  named,  die 
prince  himself  poured  the  wine  and 
water  on  his  head,  and  after  the  oath  was 
administered  gave  him  the  cup  as  before ; 
whereupon  the  herald  cried,  "  A  largess." 
The  kings  of  arms  were  created  and 
solemnly  crowned  by  the  princes  tiiem- 
selves,  and  distinguished  from  the  he- 
ralds by  richer  tabards,  the'  embroidery 
being  on  velvet  instead  of  satin,  gilt  col- 
lars of  SS,  and  coronets  composed  of  a 
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plain  circle  of  gold  surmounted  by  six- 
teen strawberry  leaxes,  eight  of  which 
are  hisher  than  the  rest 

Modem  heralds  of  all  classes  are  now 
made  and  appointed  by  the  earl  marshal, 
and  their  fanctions  and  privileges  are 
mach  abridged  and  disregarded.  The 
present  number  in  England  is  fourteen, 
viz. :  four  kings  of  arms—Garter,  Claren- 
cieux,  Norroy,  and  Bath.  The  second 
and  third  are  provincial  kings ;  Claren- 
cienx  has  power  over  all  parts  of  Eng* 
bind  south  of  the  Trent,  and  Norroy 
over  all  parts  north  of  it  Six  heralds — 
Somerset,  Chester,  Windsor,  Richmond, 
Lancaster,  and  York;  and  four  pursui* 
vants — Rouge  Dragon,  Portcullis,  Blue 
Mantle,  and  Rouge  Croix.  In  Scotland 
there  is  one  king  at  arms,  named  Lyon ; 
and  in  Ireland  one,  named  Ulster.  To 
these  regular  officers  are  sometimes  add- 
ed, by  command  of  the  king  to  the  earl 
marshal,  a  herald  or  pursuivant  extraor- 
dinary. Such  were  the  heralds  Arundel, 
Norfolk,  and  Mowbray ;  and  on  the  oc- 
casion of  the  funeral  of  the  late  King 
William  IV.,  Mr.  Albert  Woods,  sou  of 
Sir  W.  Woods,  Clarencieux  kin^  of 
arms,  was  created  Fitzalan  pursuivant 
extraordinary. 

HERALDS'  COLLEGE,  or  COL- 
LEGE OF  ARMS,  a  corporation  founded 
by  Ridiard  III.  in  the  first  vear  of  his 
reign  by  a  charter  dated  Ine  2nd  of 
March,  1483,  in  which  he  gives  to  the 
principal  officers  of  the  corporation  a 
house  called  Colde  Arbor,  in  the  parish 
of  All  Hallows  the  Less,  London.  In 
the  first  year  of  the  reign  of  Henry  VII. 
this  house  was  seized  into  the  king's 
hands  under  the  Act  of  Resumption  as 
the  personal  property  of  John  Writhe, 
then  garter  kmg  at  arms.  During  the 
reign  of  that  king  and  of  his  successor 
Henry  VIII.  the  heralds  made  several 
unsuccessful  attempts  by  petition  to  ob- 
tain a  restoration  of  it,  or  the  grant  of 
some  other  building  for  their  general  use. 
King  Edward  VI.,  in  the  third  year  of 
his  reign,  by  a  charter  dated  June  4tb, 
confirmed  to  them  all  their  ancient  privi- 
I^;es;  and  Philip  and  Mary,  by  charter 
ofthe  18th  6f  July,  1554,  re-incorporated 
them,  and  granted  to  them  Derby  House, 
*Jien  occupying  the  site  of  the  present 


college  on  St  Benefs  Hill,  near  SL  Paul's 
Church-yard.  The  old  building  was 
destroyed  in  the  great  fire  of  London,  but 
all  the  books,  papers,  &c.  were  fbrtu- 
nately  saved,  and  removed  to  the  palace 
in  Westminster,  where  the  heralds  held 
their  chapters,  &c.,  until  the  oolite  was 
rebuilt  The  corporation  consists  of  the 
three  kings  at  arms — Garter,  Claiencienx, 
and  Norroy  (Bath  not  being  a  mem- 
ber) ;  six  heralds,  and  four  porsoivants. 
[Herald.]  The  arms  of  the  college  are 
ar^t,  a  cross,  gules  between  four  doves 
rismg  azure.  Crest,  on  a  ducal  oorone^ 
Or  a  dove  rising  azure.  Supporters,  two 
Uons  rampant  gardant  argent,  dacally 
^oraed  Or.  There  is  a  heralds'  college 
in  Scotland,  composed  of  Lyon  king  at 
arms,  six  heralds,  and  six  pursolTants. 

HERALDRY,  the  art  of  arranging 
and  explaining  in  proper  terms  all  that 
appertains  to  the  beaxing  of  coats  of 
arms,  badges,  and  other  hereditary  or  as- 
sumed marks  of  honour ;  also  the  art  of 
marshalling  processions  and  conducting 
the  ceremonies  of  coronations,  instal- 
ments, creations  of  peers,  funerals,  mar- 
riages, and  all  other  public  solemnities. 

The  origin  of  heraldry,  in  the  first  and 
most  commonly  understood  sense*  has 
been  attributed,  by  the  general  consent  at 
the  best  writers  «n  the  subject,  to  the  ne- 
cessity for  distinguishing  b^  some  out^ 
ward  sign,  amidst  the  confusion  of  battle, 
the  principal  leaders  during  the  expedi- 
tions for  the  recovery  of  the  Holy  Land. 
But  notlung  is  absolutelv  known  oonceni- 
ing  it  beyond  the  fact  that  the  middle  of 
the  12th  century  is  the  earliest  period  to 
which  the  bearing  of  heraldic  devices, 
properly  so  called  can  be  traced;  and 
the  commencement  of  the  ISth,  the  time 
about  which  tiiey  became  hereditary. 

The  earliest  roll  of  arms  of  which  we 
have  any  notice  is  of  the  reign  of  Henry  j 
III. ;  and  the  rei^  of  Edward  I.  presents 
us  with  the  earliest  heraldic  document  ' 
extant  The  famous  roll  of  Caerlaveroch, 
a  poem  in  old  Norman  French,  rehearses 
the  names  and  armorial  ensigns  of  all 
the  barons,  knights,  &c,  who  attended 
Edward  I.  at  the  siege  of  Caerlaveroch 
casde.  ▲.n.  1 300.  Heraldry  is  therein  first 
presented  to  us  as  a  system.  The  prio* 
cipal  rales  and  terms  oif  the  art  were  theo 
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■  fldsteMe^  aod  £poiii  aboat  that  time  the 
ansBcoontmiBlIjfoimd  in  the&bliaux 
cd  naanoa  of  France  and  England. 

The  oUot  writer  on  herald^  whoae 

vork  hM  dsBoded  to  na  is  Nicholas 

UpUn,  vboK  ticatiw    *De    Militari 

Officio'  VM  eoBpoied  in  the  reign  of 

Henry  V^  ad  tiadated  in  that  of  his 

safieeanc  W  MuaBemers,  in  the  work 

kaofvnaB&'Bbke  of  St.  Albans.'    As 

Upton  <|BiKei  BO  eviier  authorities,  his 

dHiTiHiiiiii  ni  wuhiiy^ffYis  Can  only  be 

looked  ^OB  »  aaertjcns  made  nearly 

three  hddid  jan  afier  the  origin  of 

tke  jpt&t,  ad  consequently  to    be 

iKfimiorBiKiaeGadingto  the  discre- 

tiflo  of  dtt  nder.     In  the  reign  of 

l&dMdQLthefiidjsh  heralds  were 

^f^oiEd  ad  the  CoD^e  of  Arms 

niMBiiiiB  tfe  following  centory  a 

^^^rntntnae  both  in  France 

|^%W,  adi   contradicting   the 

<wr,  ad  vMiog  much  learning  and 

■"■■"k  B  the  most  abeuxd  and   idle 


OrAedBefiKofcfaiTalry  the  study  of 
hnttjleaae  gndnally  neglected,  and 
«"J»iii  kid  form^  for  centuries 
*J2jrftkedncation  of  princes,  and 
?*Jf*  4e  Mention  of  some  of  the  most 
j*«  no  k  Eon^,  was  abandoned  to 
M.«l^?""*"^  and  the  undertaker, 
j™  ™p  of  ams  and  parenivants  were 
'"^■psnmereilipeiidages  of  state 
PJpBay,  their  office  ridiculed,  and  their 

ni«  the  pedantry  of  such  writers  as 
^"^fmt,  Mackenxie,  and  others, 
JJJtewaedtotkese  results,  there  can  be 
**««*t  A  taste  for  the  critical  study 
li?''^  genendly  is  now  however 
""*"  Arcoghout  Europe,  and  the  use 
.■^^  t  key  to  history  and  bio- 
■dulyheeoming  more  acknow- 


^Jj']J«rflwaldry  as  now  practised 
™<  toD^  cf  Anns  are,  as  we  have 
^loaAed,  eomparatively  modem, 
2*J5  m  tome  points  from  those 
«^[^  Prance  and  Germany . 
A****»«  to  the  received  authorities 
■aejreteadasaiofarms. 
Jy^^  «f  J>owWo«,  being  those 
Tjjnim  heir  as  aosezed  to  the 
*"'««•  AeygofwiL 


2.  Of  Prehension,  those  borne  by  princes 
who  are  not  in  possession  of  the  dominions 
to  which  such  arms  belong,  but  who 
claim  or  pretend  to  have  a  nght  to  such 
possession,  as  for  instance  the  kings  of 
England  from  Edward  III.  to  George  III. 
quartered  the  arms  of  France. 

3.  Arms  of  Community,  being  those  of 
bishoprics,  cities,  universities,  and  other 
bodies  corporate. 

4.  Of  ^smn^ttoR,  such  as  are  assumed 
by  a  man  of  his  proper  right  without  the 
grant  of  his  prince,  or  of  a  king  at  arms. 
As  for  instance,  when  a  man  of  any  degree 
whatsoever  has  taken  prisoner  in  lawfol 
war  any  gentleman,  nobleman,  or  prince, 
he  may  bear  the  arms  of  that  prisoner, 
and  transmit  them  to  his  heirs  for 
ever. 

6.  Arms  of  Patronage,  such  as  gover- 
nors of  provinces,  lords  of  manors,  patrons 
of  benefices,  &c.,  add  to  their  femily 
arms,  as  a  token  of  their  superiority, 
rights,  and  jurisdiction. 

6.  Arms  of  Succession,  borne  by  those 
who  inherit  certain  estates,  manors,  &C., 
either  by  will,  entwl,  or  donation. 

7.  Arms  of  Alliance,  such  as  the  issue 
of  heiresses  take  up  to  show  their  mater- 
nal descent  ^      _^__  • 

8.  Arms  of -Adoption,  borne  by  a  stran- 
ger in  blood,  with  the  special  penmssion 
of  the  prince,  applied  for  in  order  to 
fulfil  the  will  of  the  testator  who  may  be- 

2ueath  certain  monies  or  estates  on  con- 
ition  of  the  party's  assuming  his  name 
and  arms. 

9.  Arms  of  Concession,  augmentations 
granted  by  the  prince  of  part  of  his  own 
ensigns  or  regalia  to  such  persons  as  he 
pleases  to  honour  therewith. 

10.  Arms  Paternal  and  HeredUary, 
such  as  are  transmitted  from  the  first 
possessor  to  his  son,  grandson,  great- 
grandson,  &c. ;  thereby  forming  complete 
and  perfect  nobility.  The  son  being  a 
gentleman  of  second  coat-armour,  the 
grandson  a  gentleman  of  blood,  and  the 
great-grandson  a  gentleman  of  ancestry. 

These  several  sorts  of  arms  are  dis- 
played on  shields  or  escutcheons,  and  on 
banners,  the  ground  of  either  being  called 
the  field,  and  the  figures  borne  upon  it  the 
ordinaries  and  charges. 
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[Abet- 

HE^EST.  This  word  is  the  English 
form  of  the  Greek  Ha^resis  (acpctrtc). 
It  signifies  literally  <  a  choice/  and  hence  it 
came  to  denote  an  opinion  on  any  subject ; 
and  it  was  used  to  express  a  sect  in 
philosophy.  The  word  occurs  in  the  New 
Testament,  sometimes  simply  to  denote  a 
religious  body,  and  sometimes  as  a  term 
of  reproach  applied  to  the  religious  opi- 
nions of  persons  which  differed  from  oie 
opinion  of  him  who'used  the  term.  When 
ecclesiastical  councils  determined  what 
was  the  orthodox  or  Catholic  &ith,  then 
Christians  who  would  not  acknowledge 
^e  dedsions  of  such  councils  were  called 
Heretics,  and  their  guilt  was  expr^sed 
by  the  term  Heresy:  those  who  reject 
Christianity  altogether  are  infidels  and 
unbelievers. 

The  fifth  title  of  the  first  book  of  the 
Code  of  Justinian  contains  penalties 
against  Heretics,  Manichseans,  and  Sa- 
maritans ;  which,  in  some  cases,  extended 
to  death.  Heretical  books  were  ordered 
to  be  bomt  Before  the  Reformation  in 
England  heresy  was  the  holding  of  opi- 
nions contrary  to  the  Catiiolic  nith  and 
the  determination  of  Holy  Church:  at 
least  this  is  the  definition  of  heresy  in  the 
statute  2  Hen.  IV.  c  15.  The  court  in 
which  a  man  could  be  convicted  of  heresy, 
according  to  the  common  law,  was  that 
of  the  archbishq)  in  a  provincial  synod. 
After  conviction  the  criminal  was  deli- 
vered up  to  the  king  to  do  what  he 
pleased  with  him.  If  the  criminal  had 
atyjured  his  heresy  and  then  relapsed,  the 
king  in  council,  uiK>n  a  second  conviction, 
mi^t  issue  the  writ  De  Haeretico  combu- 
rendo,  upon  which  the  criminal  was 
burnt  alive.  One  Sawtre,  it  is  sud,  was 
the  first  man  burnt  alive  for  heresy  in 
England,  and  the  writ  De  Haeretico  com- 
burendo  was  formed  in  his  case.  But  the 
statute  2  Hen.  IV.  c.  15,  empowered  the 
diocesan  alone,  without  a  synod,  to  com- 
mit a  man  for  heretical  opinions,  and  to 
imprison  him  as  long  as  he  chose,  or  fine 
him ;  or  if  he  refus^  to  abjure,  or  after 
abjuration  relapsed,  the  sheriff,  mayor, 
or  other  oflloer,  who  should  be  present, 
if  required,  with  the  ordinary  or  his  com- 
missary, when   the  sentence  was   pro- 


nounced, was  to  take  the  convict  and  bom 
)um  openly,  without  waiting  for  the  Ung's 
writ 

It  is  unnecessary  to  mention  the  stst- 
tutes  of  Henry  VIII.  relating  to  heresy. 
The  Reformation  was  not  fully  established 
till  the  reign  of  Elizabeth,  and  the  statute 
1  Elizabeth,  c.  1,  declares  that  the  persons 
to  whom  the  queen  or  her  successors  shall 
give  autiiority  to  judge  of  heresies  shall 
not  declare  any  matters  to  be  heresies  ex- 
cept **  such  as  heretofore  hath  been  ad- 
juaged  heresy  by  the  authority  of  the 
canonical  Scriptures,  or  by  the  first  fintr 
general  councils,  or  any  of  them,  or  by 
any  other  general  council  wherein  the 
same  was  dechured  heresy  by  the  express 
and  plain  words  of  the  canonical  Scrip- 
tures, or  such  as  shall  hereafter  be  ad- 
judced  heresy  by  parliament  with  eonsent 
of  we  clergy  in  convocation."  But  there 
is  no  statute  that  determines  what  heresy 
is.  After  this  statute  of  Elizabeth  the 
proceedings  in  cases  of  here^  remained  as 
they  were  at  common  law ;  for  this  statute 
repealed  all  former  statutes  about  heresy, 
which  was  accordingly  pomshedt  after 
the  Reformation  wab  fiuly  established,  by 
ecclesiastical  censures,  and  by  burning; 
alive  a  criminal  who  had  been  oonvicted, 
in  the  manner  above  described,  in  a  pro- 
vincial synod.  The  writ  for  burning  the 
heretic  could  not  be  demanded  as  a  mat- 
ter of  right,  but  was  left  to  the  discretion 
of  the  crown;  and  both  Elizabetiii  and 
James  the  First,  in  their  discretion,thougfat 
proper  to  grant  the  writ  Elizabeth,  it  is 
sai<C  burnt  alive  two  Anabaptists,  and 
James  burnt  alive  two  Arians. 

The  statute  of  29  Charles  II.  c  9,  abo- 
lished the  writ  De  Haeretico  comburendo. 
Heresy  is  now  left  entirely  to  the  eccle- 
siastical courts ;  and  the  punishment  of 
death  in  consequence  of  any  ecdeaastical 
censure  was  by  that  act  abolished  in 
England.  As  Elizabeth  and  James  prao- 
ticuly  showed  their  approbation  of  burn- 
ing hieretics  alive,  so  Lord  Coke  (3  InstU, 
c.  5)  approves  of  the  punishment 

At  present  the  eccleaastical  courts  pu- 
nish for  heresy,  when  they  do  punish, 
pro  mlute  cmimae,  as  it  is  termed, — ^that  is» 
solely  out  of  regard  to  the  ml  of  the 
offender.  But  It  is  difficult  to  say  at 
present  what  can  be  called  heresy ;  and 
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po^v  it  is  difieolt   to    caj    what 
a  eouedT  tte  pmiduiient  to  it    It  10 
Ronfced  ia  tbe  Report  of  the  Criminal 
U«  CoBBnMoers  od    Penalties  and 
OinVffitia  m  regard  to  Beligioiis  Opi- 
Boea^  IM5  (^tt^tbat "  the  jnriadicticm, 
u  H  mty  tfiNk  &]iitj,  and  clergy  not 
of  the  ftfiWiihrf  drarch,  or  indeed  as 
n^in'iiwrtrtfA  fntakte  aximae^  appears  to 
nilitaie  vitk  tihe  priaciples  contained  in 
modcni  Ktetf  tolentiony  that  are  incon- 
nsteoi  viA  ie  iaffiedoD  of  pimishments 
forflKreofomvith  rapeet  to  partica- 
br  anidstfttik  or  mode  of  wonhip/' 
InteedlkRNBBs  so  risk  in  aasertmg 
1hatmBdiertkjais£etiora  of  the  ecde- 
ni6ed  oovkiB  ra^ct  to  heresy,  whe- 
ther it  fbnilKif  in  speaking,  writing, 
erpttd%b8lKen  destroyed  by  the 
^wiiwlUamQBAela.    The  Criminal 
LCTCaMBBUBas  see  no  reason  for  re- 
tuwy  ie  ^Biriietion   of  the  ecdesi- 
«™  •«»  IB   matters   of   heresy, 
"oapl^B&r  Kit  may  be  directed,  to 
pnai  BBiien  of    the   Established 
Cfaoth  te  prcMhing  in  opposition  to 
teAi&bai  doctrine  of  the  establish- 
^■t  «f  vkiek  tbey  receive  their  emola- 
■oik'  &ftr  as  this,  there  is  certainly 
■>#(6gi.  There  ou^t  to  be  some 
?^»rie  rfdepriiing  a  man  of  these 
CBteaiiwlneh  he  accepts  upon  certain 
•»■*•  Biwho  lill  receive  alms  [Frank- 
lypi],  aod  yet  pmch  against  the 
wagwfechheis  paid  for  teaching, 
^'^'^BdsTegfobation  of  all  manldnd ; 
^  A«  vho  «d^  ecclesiastical  antho- 
"(▼utendd  not  be  better  oleased  than 
teygiAaaofender  handed  over  to  his 
J'^t^  to  be  dealt  with  in  any  way  that 
J*  hw  flf  the  dtnrch  provides,  to  which 
^  Aader  has  solemnly  sabmitted  him- 

Jo  the  year  1845  prooeedings  were 
eaaaaeed in  the  Arches'  CoortofCan- 
tetey  aguast  tbe  Rev.  Mr.  Oakley  for 
*nti9^  paUifihing,  and  iMM^i^MTn^^g  doc- 
liiMs  eoatmytoSe  articles  of  religion. 
^Thefetory  of  Heresy  in  England  is 
■Mraedve.  The  dnnge  from  boming 
ifin  to  ^  free  expreasion  of  opinion  on 
'c^pov  natters  is  one  of  the  steps  in  the 
*<ttl  progRss  of  En^and.  For  some 
•*« natters eomiect^with  the  subjecl^ 


HERIOT  is  a  feudal  service  consisting 
in  a  chattel  which  is  given  to  the  lord  on 
tibe  death  of  a  tenant,  and  in  some  places 
npon  alienation  by  a  tenant  It  is  stated 
to  have  originated  in  a  voluntary  gift 
made  by  the  dying  tenant  to  his  lora  and 
chiefbwi  of  his  horse  and  armour.  This 
payment  was  first  usual,  then  compulsory ; 
and  at  an  early  period  we  find  the  antient 
military  gift  smJung  into  the  render  of  the 
best  animal  (at  the  election  of  the  lord) 
possessed  by  the  tenant,  and  sovpetimes 
a  dead  chattel,  or  a  money  commutation. 

Heriots  are  either  heriots-cnstom  or 
heriots-service.  Where  a  heriot  is  due 
from  the  dying  tenant  by  reason  of  his 
fillmg  the  character  or  relation  of  tenant 
within  a  particular  seigniory,  honour, 
manor,  or  other  district,  in  which  it  has 
been  usual  from  time  immemorial  to  make 
such  renders  upon  death  or  alienaticD,  it 
is  called  heriot-autom :  heriot-aervice  is  a* 
heriot  due  in  respect  of  the  estate  of  tiie 
tenant  in  the  particular  land  held  by  him. 

For  heriot-custom  the  lord  cannot  dis- 
train, but  he  may  seize  the  animal  which 
he  claims  as  heriot :  for  heriot-service  the 
lord  may  either  seize  or  distrain. 

Heriot-custom  formerly  prevailed  very 
extensively  in  freehold  lands,  but  is  now 
more  commonly  found  in  lands  of  cus- 
tomary tenure,  whether  copyholds,— the 
conventionary  estates  in  Cornwall,  held 
under  llie  duke  of  Cornwall, — ^the  cus- 
tomary estates  called  customary  freeholds 
in  the  nortiiem  border  counties,— or  lands 
in  antient  demesne. 

Heriots  were  known  in  England  before 
the  complete  development  of  the  feudal 
system  which  followed  upon  the  Norman 
conquest  The  Normans  introduced  re- 
lief without  abolishing  the  analogous 
heriot.  The  heregeate  (heriot)  is  men- 
tioned and  fixed  by  the  laws  of  Canute, 
67,  &c.  The  Dano-Sazon  *<  heregeat "  is 
deriv^  by  Spelman,  and  after  him  by 
Wilkins,  mmi  herge  (more  properly  here), 
army.  A  more  probable  derivation  would 
be  ffom  the  word  •*  herr,"  lord.  In  Scot- 
land, where  the  render  upon  the  death  of 
the  tenant  is  a  pecuniary  payment,  it  is 
called  "lord's  money,"  "hergeld,"  or 
herrezeld." 

HIGH    COMMISSION     COURT. 
[Established  Chubgb,  p.  849.] 
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HIGH  CONSTABLE.  [CowfirrABLE.] 

HIGH  TREASON.    [Tbbason.] 

HIGHWAY.    rWAYftj" 

HOLY  ALLIAi^CE.  The  name  com- 
monly given  to  the  convention  concluded 
at  Paris  on  the  26th  September,  1815,  be- 
tween Alexander,  Emperor  of  Rusda, 
Francis,  Emperor  of  Austria,  and  Frede- 
rick William,  King  of  Prussia.  The 
draught  of  the  convention  was  shown  to 
Lord  Castlereaffh  by  the  Emperor  of 
Bnssia  before  it  nad  been  seen  by  either 
the  Emperor  of  Austria  or  the  King  of 
Prussia.  (IMxUes  in  Parliament.)  It  was 
signed  by  the  three  princes  wiUi  their 
own  hands,  without  being  countersigned 
by  any  minister.  The  document,  which 
was  first  published  by  Alexander  on 
Christmas-day  following,  commenced  by 
an  announcement  of  the  intention  of  the 
subscribing  parties  to  act  for  the  future 
upon  the  precepts  of  the  g06|)el ;  which 
they  define  to  be  those  of  justice,  Chris- 
tian charity,  and  peace.  Then  follow 
three  articles,  which,  after  stating  the 
Scriptural  command  to  all  men  to  con- 
sider one  another  as  brethren,  deduce 
fiom  it  the  inference,  that  the  three  con- 
tracting princes  will  remain  united  to 
each  other  by  the  bonds  of  a  true  and  in- 
dissoluble fraternity,  and  that  they  will 
conduct  themselves  to  their  subjects  and 
armies  as  the  fiithers  of  fiunilies.  The 
third  article  is  an  invitation  to  other 
powers  to  join  the  confederacy.  When 
this  treaty  was  communicated  to  the  Eng- 
lish court,  a  reply  was  returned  to  the 
^effect,  that  the  forms  of  the  British  con- 
stitution did  not  permit  the  king  formally 
to  accede  to  it,  but  that  no  other  power 
could  be  more  inclined  to  act  upon  the 
principles  which  it  seemed  to  involve.  At 
this  time  many  liberal  politicians  through- 
out Europe,  especially  m  Germany,  looked 
to  the  Holy  Alliance  with  most  san- 
ffuine  expectations  of  its  happy  results. 
Most  of  the  European  princes  finally 
became  members  of  the  Holy  Alliance. 
At  the  consress  of  Aix-la-Chapelle,  held 
in  1818,  a  declaration  was  prepared  and 
aabeequently  published  which  stated  that 
peace  was  the  object  of  the  alliance.  This 
congress  was  the  first  of  a  series  of  con- 
gresses which  were  held  for  the  purpose 
of  regulating  the  policy  of  the  Continent, 


and  of  keeping  down  especially  the  Ger- 
man, Italian,  and  ^tanish  liberals.  [Con- 
QRBS8.]  In  1821  England  withdrew 
firom  the  political  system  which  the  Holy 
Alliance  was  endeavouring  to  establish. 
The  allied  powers  had  issued  a  circular 
on  the  8th  December,  1820,  from  Trap 
pan,  where  they  were  then  assembled  in 
congress,  to  consider  the  means  of  patting 
down  the  revolution  which  had  just  taken 
place  in  Naples.  This  note,  which  iras 
addressed  to  the  ministers  and  charges 
d*affiures.at  the  German  and  northern 
courts,  drew  from  Lord  Castiereagh,  the 
then  English  minister  for  foreign  a£^rs, 
a  despatch  addressed  to  lus  Majesty's 
missions  at  foreign  courts,  and  dated  the 
19th  January,  1821,  in  which  it  was  inti- 
mated that  this  government  could  not 
acquiesce  in  the  principles  announced  in 
the  circular  of  the  allied  princes,  or  in 
their  proposed  application.  England  also 
protested  against  the  invasion  of  Spam  in 
1823.  After  the  death  of  the  Emperor 
Alexander  it  may  be  difficult  to  say 
whether  or  not  the  convention  so  called 
had  any  substantial  existence. 

HOMAGE.  [Feudal  System,  p.  23; 
Fealty.] 

HOMICIDK    [MuBDEB.] 

HOSPITALLERS.  HospitaUer,  in 
its  literal  acceptation,  means  one  residing 
in  an  hospital,  m  order  to  receive  the  poor 
or  stranger ;  from  the  Latin  hospitcdarius, 
a  word  found  only  in  the  language  of  the 
lower  age.  The  KnighU  Haipiiallert 
were  an  order  of  religious  formerly  set- 
tied  in  Kngland,  who  took  their  name  and 
origin  from  an  hospital  built  at  Jerusa- 
lem for  the  use  of  pilgrims  going  to  the 
Holy  Land,  dedicated  to  St.  John.  The 
first  business  of  these  knights  was  to 
provide  for  such  pilgrims  at  thathospi^ 
and  to  protect  them  from  injuries  and  in* 
suits  upon  the  road.  They  were  insti- 
tuted about  A.D.  1092,  and  were  very 
much  favoured  by  Godfrey  of  Bouillon 
and  his  successor  Baldwin  Iuilk  of  Jeru- 
salem. They  followed  chiefly  St  Austin's 
rule,  and  wore  a  black  habit  witii  a  white 
cross  upon  it  They  soon  came  into  Eng- 
land, and  had  a  house  bmlt  for  them  ia 
London  A.D.  1100;  and  fixmi  a  poor  ana 
mean  beginning  obtained  so  great  wealth, 
honours,  and  exemptions,  that  their  Sop^ 
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twhen  in  Ei^iaDd  vas  the  first  lay- 
bun,  aad  lad  a  seat  amoDg  the  lords  in 
pBfimat;  aad  some  of  their  priTileges 
vffc  eneodedeven  to  their  tenants.  Tiie 
order  vas  mppresaed  in  England. 

There  vere  risonslen  of  this  order,  of 
vineh  one  boose  only  existed  in  E^land, 
It  Bncklaod  in  Soaefwtsfaire. 


Uiwa  muy  oC  their 
the  eooBttT  dw  E 


and 


pbttdn^ltDdetiei  of  their  brethren, 
Boder^goitnaKBt  of  a  commander. 
These  wm  iQracd  proper  maintenance 
«rtof*eiweaK5 imder  their  care,  and 
•Bconledftriheicoiainder  to  the  grand 
priff  It  hadm.  Sneh  societies  were  in 
Qsse^Kaoi  criM  Commanderies.  What 
'•ere  eouMHkiies  with  the  Hospitallers 
'•re  oWftwqrtories  by  the  Templars, 
5^  Ae  tete  tenn  was  in  use  with 

^J^  HoipitaUers  had  sereral 
mr  de^pMioDs.  They  were  at  first 
<^fai#fcqf8tJohn  of  Jerusalem; 
~*"«^  ^  their  fresh  place  of  set- 
uoDa^Ii^  of  Rhodes;  and  after  the 
jwrf4iiriaBd,  A.IK  1522,  Knights  of 
™^fai  tbe  island  which  had  been 
JJ^^rf  ipn  them  by  the  emperor 
^^V.  (Tinner,  Ab<i*.  ATonos^.,  edit 
*J™^|nrfp.  XT. ;  Newcourt,  Repert, 
*w»^L  p.  530;  ii.  p.  199;  Dug- 
■«•  fnmeos  ilag/tcasiifiii,  new  edit, 

'^'TiLS.     [Schools  op  Medi- 

HOnroOT.    [SrATOTEorDisTRi- 

KTICW.] 

HiX^feBREAKINa  AND  BUR^ 
GUKY.  The  deriyadon  of  the  word 
*?«y  is  qmte  micertiun.  By  some 
yjTJsitiiwppoied  to  have  been  intro- 
••^Ijy  the  Saxons,  and  to  be  com- 
PJ^W  «f  ftsn^,  a  castle  or  house,  and 
*»«•  or  fafro,  a  thief.  But  Spelman 
?*»*»  tiiis  the  term  was  introduced 
^!^J™,«niiBal  bw of  Enghmd  firom 
rj[]™y»  tod  says  that  he  finds  no 
yjfooftt  among  the  Saxons.  (Spelman, 
l^J«2^•Bar^;^  "Hamesecken.)" 
k  Ax??*  rf  burglary  at  common  law 
T*5*J  to  be  « a brealdng  and  entering 
ue  itvidlio^-hooae  of  another  in  tiie 
SS*  ^  "**^  *>  conmut  some  felony 
rjm  4e  iSBie,  whether  such  felonious 
™«w  beexecwfid  or  not"_  By  1  Vict. 


c.  86,  "  night-time'*  is  declared  to  be  from 
nine  o'clock  in  the  evening  till  six  o'clock 
the  next  morning.  By  dwelling-house 
is  meant  the  actusQ  and  personal  residence 
of  a  man.  Breaking  within  the  *'  curti- 
lage" of  a  dwelling-house  and  stealing  is 
a  dififerent  offence.  If  a  dwelling-house 
is  feloniously  entered  at  any  otiier  time 
than  in  the  night-time,  the  offence  is 
simply  house-breaking.  Burglary  is  now 
only  punishable  with  death  when  violence 
is  used :  in  other  cases  tiie  punishment  is 
transportation  for  life  or  for  not  less  than 
ten  years,  or  imprisonment  for  a  term  not 
exceeding  three  years.  Stealing  in  a 
dwelling^ouse,  with  menace  or  threat,  Ui 
felony,  and  punishable  with  transporta- 
tion for  not  exceeding  fifteen  years  nor 
less  than  ten  years,  or  imprisonment  for 
not  exceeding  three  years.  In  both  cases 
principals  in  the  second  degree  and  every 
accessory  before  the  fiict  are  liable  to  the 
same  punishment  as  the  principal  in  the 
first  degree.  The  punishment  of  every 
accessory  after  the  &ct  (except  only  a 
receiver  of  stolen  property)  is  imprison- 
ment for  not  exceeding  two  years. 

Committed  for  burglary  iA  England 
and  Wales  in  the  five  years  from  1835 
to  1839,  1657 ;  in  the  five  years  from 
1840  to  1844,  2873.  In  1837  tiie  capital 
punishment  for  burglary  was  abolished* 
except  in  case  of  burglary  attended  with 
violence  to  persons.  The  number  of  per- 
sons committed  for  burglary  under  cir- 
cumstances of  violence  was  84  in  the 
seven  years  ending  1844. 

Conmiitted  ibr  nouse-breaking  in  the 
five  years  ending  1839,  2326 ;  in  the  en- 
suing five  years,  3212. 

The  number  of  persons  committed' fi>T 
breaking  within  the  curtilage  of  dwelling- 
houses  and  stealing  was  401  in  the  first 
five  and  405  in  the  second  five  of  the  ten 
years  from  1835  to  1844.  The  increase 
m  the  conunittals  for  burglary  and  house- 
breaking was  54  per  cent  on  a  compa- 
rison of  these  two  periods. 

HUDSON'S  BAY  COMPANY  AND 
THE  FUR  TRADE.  In  tiie  sixtii  cen- 
tury  the  skins  of  sables  were  brought  for 
sale  from  the  confines  of  tiie  Arctic 
Ocean  to  Rome,  through  the  intervention 
of  many  different  hands,  so  that  the  ulti- 
mate cost  to  the  consumer  was  very 
great    For  several  centuries  after  that 
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time  fiin  could  not  have  become  at  all 
common  in  western  Europe.  Marco  Polo 
mentionB  as  a  matter  of  curiosity  in  1252, 
that  he  found  the  tents  of  the  Khan  of 
Tartary  lined  with  the  skius  of  ermines 
and  sables  which  were  brought  from 
countries  far  north,  from  the  land  of 
darkneaa.  But  in  less  than  a  century 
from  that  time  the  fiuhion  of  wearing 
fbrs  must  have  become  prevalent  in  Ekig* 
land,  for  in  1337  Edward  the  Third 
ordered  that  all  persons  amon^  his  sub- 
jeefeB  should  be  prohibited  their  use  un- 
less they  could  spend  one  hundred  pounds 
a  year.  The  furs  then  brought  to  Eng- 
land were  Aumished  by  the  traders  of 
Italy,  who  procured  them  from  the  north 
of  Asia. 

The  ftir  trade  was  taken  up  by  the 
French  colonists  of  Canada  very  soon 
after  their  first  settlement  on  uie  St. 
Lawrence,  and  the  traders  at  first  made 
very  great  profits.  The  ammals  soon 
beoune  scarce  in  the  neighbourhood  of 
the  European  settlements,  and  the  Indians 
wero  obliged  to  extend  the  range  of  their 
hunting  expeditious,  in  which  they  wero 
firequentiy  accompanied  by  one  or  other 
of  the  French  dealers,  whose  object  it 
was  to  encourage  a  greater  number  of 
Indians  to  engage  in  the  nursuit  and  to 
bring  their  peltries,  as  the  unprepared 
skins  are  called,  to  the  European  settie- 
ments.  When  the  hunting  season  was 
over  the  Indians  came  down  the  Ottawa 
in  tiieir  canoes  with  tiie  produce  of  the 
chase,  and  encamped  outside  the  town  of 
Montreal,  where  a  kind  of  fiiir  was  held 
until  the  furs  were  all  exchanged  for 
trinkets,  knives,  hatchets,  ketties,  blan- 
kets, coarse  cloths,  and  other  articles 
suited  to  their  wants,  indudine  arms  and 
ammunition.  A  large  part  of  the  value 
was  usually  paid  to  the  Indians  in  the 
form  of  ardent  spirits,  and  scenes  of  riot 
and  confusion  were  consequentiy  of  fre- 
quent occurrence. 

The  next  stage  of  the  Canadian  fur 
trade  was  when  some  of  the  European 
setUers,  under  the  name  of  Coureurs  de» 
Boig^  or  wood-rangers,  set  out  at  the  pro- 
per season  from  Montreal  in  canoes 
loaded  with  various  articles  conmdered 
desirable  by  the  Indians,  and  proceeded 
up  the  river  to  the  hunting-grounds. 
nere  they  remained  for  an  indefinite 


time,  sometimes  longer  than  a  year,  car- 
rying on  their  tnS&c  with  the  Indian 
hunters,  and  when  their  outward  invest- 
ments were  exhausted,  thev  retoned,  their 
canoes  in  general  loaded  with  packs  of 
beaver-skins  and  other  valuable  peltries. 
While  engaged  in  these  expeditions  some 
of  them  adopted  the  habits  of  the  tribe 
with  whom  they  wero  associated,  sad 
finrmed  connexions  with  the  Indian  wo- 
men. This  trade  was  for  soooe  time  ex- 
tremely profitable ;  the  men  by  whom  it 
was  conducted,  the  Coureurs  dee  Btu, 
were  usually  without  caiutal»  and  th^ 
investments  of  European  goods  were 
fiimished  bv  the  storekeepers  of  Montp 
real,  who  drew  at  least  thor  loll  pro- 
portion of  profit  frxnn  the  adventare.  The 
return  car^  was  generally  more  valuable 
than  the  mvestmenta,  in  the  proportioa 
of  six  to  one.  Thus  where  the  invest- 
ment amounted  to  one  thousand  dollan, 
and  the  peltries  returned  sold  fi)r  ux 
thousand,  the  storekeeper  first  repaid  him- 
self the  ori^nal  outlay,  and  usually  se- 
cured for  hunself  an  equal  amount  for 
interest  and  commissions,  after  which  the 
remaining  fi>ur  thousand  dollars  were 
divided  between  himself  and  the  Coureur 
des  Bois. 

The  Hudson's  Bay  Companv,  esta- 
blished with  the  express  object  of  procm> 
iug  fiirs,  was  chartered  by  Charles  II.  in 
1670.  This  association  founded  several  es- 
tablishments in  America,  and  hasever  since 
prosecuted  the  trade  under  the  direction 
of  a  governor,  deputy-governor,  and  a  com- 
mittee of  management  choeen  from  among 
the  proprietors  of  the  joint-stxwk,  and 
rendent  in  London.  By  this  charter  the 
ComfMmy  obtained,  as  absolute  lords  and 
proprietors,  all  the  lands  on  the  ooests  and 
confines  of  the  seas,  hikes,  and  riven 
within  tiie  Hudson's  Straits,  not  aetnally 
possessed  by  the  subjects  of  any  otiier 
prince  or  state,  and  the  exclusive  right  of 
trading  with  tiie  Indians.  Persons  who 
intruded  on  the  Cmnpany's  privil^^es 
were  to  forfeit  merchanaise  and  ship,  one 
half  to  the  Crown  and  one-balf  to  the 
Company.  In  1749  the  Hudson's  Bay 
Company  had  only  fbur  forts,  oocnpieu 
hj  120  men,  and  th^  were  threatened 
with  the  dq>rivation  of  their  charter  from 
non-user.  Their  exports  for  the  ten  pre- 
ceding years  had  amounted  to  36,000/.; 
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and  man- 
10  157,000^  their  imports  to 
liioDt  HBOfiOOL;  and  their  net  profit  was 
BUuKdatabiMtSOOO^ajear.  Atthis 
aaw  the  ralae  of  the  fiirs  imported  ftom 
Cbaada    into   fiodeUe    amoonted    to 

Thedwter  of  tfe  Hudson's  Bav  Com- 
pany fiAaot  ertead  t»  Canada,  wliich  in 
UTObdoB^  toFiaaoe,  and  when  Ca- 
nada was  ecded  to  England  in  1763,  a 
vast  legisB  ««  opened  to  the  Air  traders 
yhboaia  IieeBe&   In  1783  ^various  asso- 
datioBsaDi  a  anber  of  indiTidnals  were 
MmMaedistooae  great  body,  the  North- 
West  FW^Gnpaf.    A  mo6t  interesting 
aeeoaatflf  AnanoeiatioQ  is  given  in  Mr. 
*"  '*         fr»i^s  •  Astoria.'     This 
■ted  of  twea^-three  share- 
ifa^  Wfmtaea,  eompnsing  some  of 
IheMittttjand  inflaenlua  British 
■tdm  IB  Cbada,  and  emplc^ed  about 
^(^lOMiadaks,  gnioes,  interpre- 
t«,aidhfin,or  tjoyoffeun,  who  were 
^■(nkiei  aicr  the  fibee  of  the  couitry. 
^^  rfAe^wpfcolders  as  took  an  acdve 
fvt  wealed  agents ;  some  of  them  re- 
aU  nibe  Orait  ports  established  bj 
■e^^njia  tfae  Indiaii  territory,  and 
^«B  «  (^ebec  and  Montreal,  where 
^f^akd to  the  affiurs  of  the  asBO- 
5"^  That  atdwB  partners  met  once 
•jway  JOT  at  Fort  William,  one  of 
ovMiflBi  near  die  Grand  Portage  on 
^^^mor,  in  order  to  discuss  the 
nintf  die  Compaayy  and  agree  upon 
f^  ftr  the  tatare.     The  young  men 
v^viefeenipioved  as  clerics  were,  for 
^Pwt  put,  the  younger  members  of 
n^wtiUe  ftaulies    in   Scotland,  who 
v<i«  villhig  to  midergo  the  hardships 
■4  prititkns  aooompanying  a  residence 
^  ane  years  in  these  countries,  that 
|^"Bjjto  Keare  the  advantage  of  sno- 
a«&Bg  in  torn  to  a  share  of  ue  profits 
tf  tbe  oadaiaking,  iSbe  partners,  as  others 
M  or  idind,  being  t^en  from  among 
i^OK  vho^  as  derte,  had  acquired  the 
^spensDee  nccMMuj  for  the  management 
^^  hmum.    About  1806  the  hunters 
<■  the  North-West  Company  are  supposed 
to  ^n  first  ofossed  the  Rocky  Mountains 
tad  to  have  j'srabtished  posts  on  the 
MTthera  beadrwaters  of  the  Columbia, 
u  1813  the  Company  bought  Astoria,  on 
«e  ColimMa  River,  vhich  Mr.  Astor,  of 


New  York,  and  his  other  partners,  were 
mduoed  to  relinquish  in  consequence  of 
the  war  between  Great  Britain  and  the 
United  States.  The  activity  of  the  North- 
west Company  at  length  roused  the  Hud- 
son's Bay  Company.  In  1812  the  lat- 
ter Company  exercised  for  the  first  time 
ito  rights  to  colonize,  b^  sellina  a  tract 
of  land  on  Lake  Winnipeg'  and  the  Red 
River  to  Lord  Selkirk,  who  introduced  a 
considerable  number  of  persons  from 
Scotland.  An  open  war  was  carried  on 
by  the  partisans  of  the  North-West  Com- 
pany for  some  years  against  the  Hudson's 
Bay  Company.  The^  attacked  posts, 
drove  away  the  inhabitants  bv  force,  or 
waylaid  or  destroyed  them.  In  1814  the 
Red  River  settlement  was  the  object  of 
attack,  and  after  a  war  of  two  years  the 
governor,  Mr.  Semple,  with  some  others^ 
were  massacred,  and  the  survivors  were 
driven  away.  In  1821  this  unfortunate 
state  of  things  was  fortunately  put  an  end 
to  by  the  union  of  the  rival  companies, 
and  the  trade  has  since  been  prosecuted 
peacefully  and  successfully. 

To  prevent  in  fbture  the  evils  of  irre- 
gular occupation  of  the  Hudson's  Bay 
Uompany  by  private  adventurers,  an  act 
(1  &  2  Geo.  IV.  c  66)  was  passed,  the 
preamble  of  which  recites  that  the  ani- 
mosities and  feuds  of  the  Hudson's  Bay 
and  North- West  Companies  had  for  many 
years  past  kept  the  interior  of  North 
America  in  a  disturbed  state,  and  it  was 
then  enacted  that  it  shall  be  lawfod  fi>r  his 
majesty  to  give  licence  to  any  company 
or  persons  for  the  exclusive  privilege  df 
trading  with  the  Indians  in  any  part  of 
North  America,  not  being  part  of  &ie  ter- 
ritories of  the  Hudson's  Bay  Company, 
or  of  any  of  his  majesty's  provinces,  or  of 
territories  belonging  to  the  United  States. 
The  act  then  gives  to  the  courts  o*  Upper 
Canada  civil  jurisdiction  over  every  part 
of  North  America  not  witlun  the  existing 
British  colonies  and  not  subject  to  any 
civil  government  of  the  United  States. 
Under  this  act  his  majesty  is  enabled  to 
i^>point  justices  of  the  peace  within  the 
territories  of  the  Comi>any,  and  to  give 
them  civil  and  penal  jurisdiction  not  ex- 
tending in  civil  suits  beyond  200/.,  or  in 
penal  cases  to  death  or  transportation. 
When  the  case  is  met  by  this  limitation, 
it  is  reserved  for  the  courts  of  Western 
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(Upper)  Canada.  The  licences  which 
have  been  granted  in  pursuance  of  this 
act  have  b^n  granted  to  the  Hudson's 
Bay  Company.  The  terms  are,  that  the 
Company  shall  provide  for  the  execution 
of  civil  and  criminal  processes  over  their 
servants,  and  that  the  rules  for  conductr 
ing  the  Indian  trade  shall  be  submitted 
to  the  Crown,  and  be  of  such  a  nature  as 
is  calculated  to  diminish  or  prevent  the 
sale  of  spirituous  liquors  to  the  Indians, 
and  tend  to  their  moral  and  religious  im- 
provement The  Company  have  esta- 
blished missions  and  schools  in  various 
parts  of  their  territories.  The  right  of 
the  crown  to  establish  any  colony  within 
the  territories  assigned  to  the  Company  is 
reserved,  and  also  the  right  of  annexing 
anjr  part  of  such  territories  to  any  ex- 
isting colony. 

In  the  old  territories  of  the  Hudson's 
Bay  Company,  comprehended  under  the 
charter  of  1670,  the  Company  are  lords 
of  the  soil  and  can  sell  their  lands ;  but 
in  the  parts  over  which  they  have  acquired 
jurisdiction  at  a  more  recent  period  they 
have  no  power  to  hold  lauds. 

The  posts  of  the  Company  stretch  fh)m 
the  Frozen  Ocean  and  Hudson's  Bay  to 
the  Pacific  on  the  west,  the  Columbia 
River  on  the  south,  and  the  Atlantic  on 
the  east  This  vast  territory  is  divided 
into  four  districts,  the  Northern,  Southern, 
Columbian,  and  Montreal  Departments, 
in  which  there  are  136  establishments. 
Between  the  Rocky  Mountains  and  the 
Pacific  there  are  six  permanent  establish- 
ments on  the  coasts  and  sixteen  in  the  in- 
terior country ;  and  the  Company  main- 
tain six  armed  vessels  on  the  coast,  one  of 
which  is  a  steam-vessel.  The  "  posts"  are 
described  as  stockades  with  wooden  bas- 
tions, and  they  will  accommodate  thirty  or 
forty  persons,  but  the  number  of  occupants 
is  usually  only  four  or  five.  The  enumera- 
tion of  the  distances  between  some  of  these 
posts  will  give  some  idea  of  the  vast  ex- 
tent of  country  in  which  the  partners  and 
servants  of  the  Hudson's  Bay  Company 
carry  on  their  operations.  From  Fort 
William  on  Lake  Superior,  to  Cumber- 
land House  on  the  main  branch  of  the 
Saskatchewan  river,  is  1018  miles;  from 
Cumberland  House  to  Fort  Chepewyan 
on  Lake  Athabasca  is  840  miles ;  thence 
to  Fort  Resolution  on  Great  Slave  Lake 


is  240  miles.  The  Mackenzie  river  flows 
out  of  this  lake,  and  there  are  three  forts 
on  it :  the  first  is  Fort  Simpson,  338 
miles  from  Fort  Resolution ;  Fort  Nor- 
man, 236  miles  lower  down;  and  Fort 
Good  Hope,  312  miles  below  Fort  Nor- 
man, which  is  the  most  northeriy  of  the 
Hudson's  Bay  Company's  forts,  is  3800 
miles  from  Montreu.  Yet  the  clerks  in 
charge  of  these  establishments  look  apoo 
each  other  as  neighbours.  Fort  Van- 
couver, about  ninety  miles  from  ,tfae 
mouth  of  the  Columbia  river,  is  tlie 
largest  of  the  Company's  forts.  It  com- 
prises an  area  of  four  acres,  a  village  of 
sixty  houses,  stores,  mills,  and  workshops. 
A  farm  of  3000  acres  forms  a  part  of  this 
establishment  The  Company  have,  in 
fac^  several  &rms  in  this  quarter,  and 
grain  and  cattle  are  raised  in  large  quan- 
tities for  the  use  of  the  Company's  ser- 
vants and  the  supply  of  the  Russian- 
American  settlements  with  provisions. 
Wool,  hides,  and  tallow  are  exported  to 
England.  'The  terms  of  their  charter  do 
not  permit  the  Hudson's  Bay  Company  to 
embark  their  capital  in  trade,  and  a  sub- 
ordinate Company  has  therefore  heea 
formed,  the  members  and  officers  of 
which  belong  to  the  Hudson's  Bay  Com- 
pany, while  the  capital  employed  is  their 
own.  At  the  colony  on  the  Red  River 
the  population  exceeds  5000,  and  there  is 
a  Roman  Catholic  bishop. 

The  number  of  persons  in  the  employ 
of  the  Hudson's  Bay  Company  in  North 
America,  on  the  Ist  of  June,  1844,  was 
1212.  In  1837  the  Company's  service 
consisted  of  25  chief  factors,  27  chief 
traders,  152  clerks,  and  about  1200 
regular  servants,  besides  boatmen  and 
hunters  occasionally  employed.  Many 
young  men  of  superior  education  and 
of  respectable  fiimily  are  in  the  service 
of  the  Company.  "If  they  conduct 
themselves  well  as  clerks,  they  are  pro- 
moted and  become  traders,  and  after- 
wards fectors.  The  chief  f^u^rs  and 
chief  traders,  as  they  are  called,  partici- 
pate in  the  profits."  (Evidence  of  Sir 
J.  H.  Pelly,  Governor  of  the  Hadson's 
Bay  Company.)  The  administration  of 
the  Company  has  been  highly  beneficial  to 
the  people  within  its  territories.  "  In  ail 
the  countries,"  says  Mr.  Wyeth,  •*  where 
the  Hudson's  Bay  Company  have  exdu- 
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«w  eoolid,  A^  ire  at  peaoe  with  the 
bSaast  ind  die  Iiidiaiis  are  at  peace 
■HQ^  ikmadwa/'  (Territory  of 
Qmoa  Bcpoit) 

mikttm collected  hj  the  Hudson's 
Biy  Coofany  ne  shifiped  to  London ; 
ame  froa  tbar  frdories  at  York  Fort, 
and  OB  MoQK  Kfer,]n  Hudson's  Bay; 
other  poites  fin  Montreal,  and  the 
icmbder  fmi  the  Colombia  River. 
The  fas  tifcen  ia  ihe  whole  of  the  Ore- 
pxk  tenilBiy  m  dipped  from  the  Co- 
lumbia  In  lM4&e  Company  imported 
frwntbewfafe  of  their  North  American 
terriloriei  od  ksBtutg-groonds  433,398 
^  of  Aeialaeor  173,936/. ;  of  which 
OicfntevU 61,365  skins,  valned  at 
49,5711:  b  1845  thdr  importations  from 
OiMkwteB57,62«  skins,  valued  at 
5«J4Sl   {Ouimdt  JRevUw,  No.  165.) 
TkfcyfcgoTthe  Hudson's  Bay 
C«5"^  ■*  ^  every  year  in  the 
"MB  rf  Jfaich,  and  being  of  great 


■Jg*!^  *9  attract    many  foreign 

^^™*  to  Loadou.  '  The  purchases 

I  are  chiefly  sent  to  the 

D&  whence  the  furs  are 

..^—^teffl  parts  of  the  continent 

JJ«  ^rxttU  u  prosecuted  in  the 

gf"***'*  territoncs  of  the  United 

J""."y"ww8lion  called  the  North 

4«noi  Pttr  Company,  the  principal 

"pgi  of  i^ieh  reside  at  New  York. 

^.*rf  MlioD  of  this  company  is 

*™«kiBac,  to  which  are  brought 

irlr^!?*^  ^**«*ed  at  the  other  ports 

^^^"^'^  Missouri,  and  Yellow- 

*■«  mm,  tad  through  the  great  range 

JcoMtoyettending thence  to  the  Rocky 

**"*"*     This    Company   employs 

^*-wtti  fijT  ascending   the    nvers, 

25  peaetnte  with   ease  to   regions 

J^«jld  fonoeriy  be  explored  only 

™2**  "*"*  painfhl  exertions  in 

■J™^  "^  ^""B"*  or  by  small  parties 

**J«fcMkoronfi)oL 

^J^wnme,  called  by  -way  of  pre- 

t[UJ^  "die  precious  ermine,'*  is  found 

™«eidBovely  m  the  cold  regions  of 

™l«ttdAML    The  stoat  (which  in 

r*"  ™»l  with  the  ermine),  but  the 

w  tf  whKh  is  neatly  inferior  to  that  of 

^v^?*"  ™  ^***»«  "»i™«l,  is  found 

ajJorftAfflerifia.  Iliefiir  of  the  ermine 

TOLQ. 


is  of  a  pure  whiteness  throughout,  with 
the  exception  of  the  tip  of  the  tail,  which 
is  black;  and  the  spotted  appearance  of 
ermine  skins,  by  which  they  are  pecu- 
liarly known,  is  produced  by  fastening 
these  black  tips  at  intervals  on  the  skins. 
The  animal  is  fh>m  14  to  16  inches  long 
from  the  nose  to  the  tip  of  the  tail,  the 
body  being  from  10  to  12  inches  long. 
The  best  fur  is  yielded  by  the  oldest 
animals.  They  are  taken  by  snares  and 
in  traps,  and  are  sometimes  shot,  while 
running,  with  blunt  arrows.  The  sable 
is  a  native  of  Northern  £uro]>e  and 
Siberia.  The  skins  of  best  quality  are 
procured  by  the  Samoieds,  and  in  Yakutsk, 
Kamtchatka,  and  Russian  Lapland :  those 
of  the  darkest  colour  are  the  most  es- 
teemed. The  length  of  the  sable  is  from 
18  to  20  inches.  It  has  been  considered 
by  some  naturalists  a  variety  of  the  jnne- 
marten.  Martens  are  found  in  North 
America  as  well  as  in  Northern  Asia  and 
the  mountains  of  Kamtchatka :  the  Ameri- 
can skins  are  generally  the  least  valued, 
but  manv  among  them  are  rich  and  of  a 
beautiful  dark-brown  olive  colour.  The 
fiery  fox,  so  called  from  its  brilliant  red 
colour,  is  taken  near  the  north-eastern 
coast  of  Asia,  and  its  fhr  is  much  valued, 
both  for  its  colour  and  fineness,  in  that 
quarter  of  the  world.  Nutria  skins  are 
obtained  from  South  America,  and  the 
greater  part  of  the  importations  in  this 
countnr  come  from  the  states  of  the  Rio 
de  la  Plata.  These  skins  are  of  recent 
introduction,  having  first  become  an  ar- 
ticle of  commerce  in  1810 :  the  f\ir  is 
chiefly  used  by  hatrmanu&cturers,  as  a 
substitute  for  beaver.  Sea-otter  skins 
were  first  sought  for  their  Air  in  the 
early  part  of  the  eighteenth  century,  when 
they  were  brought  to  Western  jSurope 
from  the  Aleutian  and  Kurile  Islands, 
where,  as  well  as  in  Behring*s  Island, 
JCuvnfr'htLtlcAj  and  the  neighboimng  Ame- 
rican shores,  searotters  are  found  in  great 
numbers.  The  fur  of  the  young  animal 
is  of  a  beautiful  brown  colour,  but  when 
older  the  colour  becomes  jet-black.  The 
fur  is  extremely  fine,  soft,  and  close,  and 
bears  a  silky  gloss.  Towards  the  close 
of  the  eighteenth  century  f\ir8  had  become 
exceedingly  scarce  in  Siberia,  and  it  be- 
came necessaxy  to  look  to  fresh  sources 


HUDSON'S  BAY  COMPANY.    [98] 


HUB  AND  CRY. 


for  the  sapplr  of  China  and  other  Asialic 
coontries.  U  was  abont  the  year,  1780 
that  sea-otter  skins  were  first  carried  to 
China,  where  thej  realised  snch  high 
prices  as  greatly  to  stimulate  the  searoh 
lOT  them.  With  this  view  seyeral  expedi- 
tions were  made  fW>m  the  United  States 
and  fixim  England  to  the  northern  islands 
of  the  Padfic  and  to  Nootka  Soond,  as 
well  as  to  the  north-west  coast  of  Ame- 
rica. The  Rnsoans  then  held  and  still 
hold  the  tract  of  country  most  fkToorable 
for  this  purpose,  but  the  trading  ships 
which  frequent  the  coast  are  enabled  to 
procure  these  skins  from  the  Indians. 
Fur-seals  are  found  in  great  numbers  in 
the  colder  latitudes  of  the  southern  hemi- 
sphere. South  Georgia,  in  55°  S.  lat., 
was  explored  by  Captain  Cook  in  1771, 
and  immediately  thereafter  was  resorted 
to  by  the  colonists  of  British  America, 
who  conveyed  great  numbers  of  seal  skins 
thence  to  China,  where  very  lugh  prices 
were  obtained.  The  South  Shetland  Is- 
lands, in  63°  S.  lat,  were  greatly  resorted 
to  by  seals,  and  soon  after  the  discovery 
of  these  islands  in  1818,  great  numbers 
were  taken :  in  1821  and  1822  the  num- 
ber of  seal  skins  taken  on  these  islands 
alone  amounted  to  320,000«  Owins  to 
the  system  of  extennination  puisuea  by 
the  hunters,  these  animals  are  now  almost 
extinct  in  idl  these  islands,  and  the  trade 
fbr  a  time  at  least  has  ceased.  The  seal- 
fishery,  or  hunting,  in  the  Lobos  Islands, 
is  placed  under  restrictive  resulatiotts  by 
the  government  of  Montevideo,  and  l^ 
this  means  the  supply  of  animals  upon 
them  is  kept  pretty  regular. 

Bears  of  various  kinds  and  colours, 
many  varieties  of  foxes,  beavers,  racoons, 
badgers,  minks,  lynxes,  musk-rats,  rab- 
bits, hares,  and  squirrels,  are  procured  in 
North  America.  Of  all  the  American 
varieties,  the  fur  of  the  black  fox,  some- 
times adled  the  nlver  fox,  is  the  most 
valuable ;  next  to  that  in  value  is  the  fur 
of  the  red  fox,  which  is  exported  to  China, 
where  it  is  used  fbr  trimmings,  linings, 
and  robes,  which  are  ornamented  in  spots 
or  waves  with  the  black  Air  of  the  paws 
of  the  same  animal.  The  fiir  of  the  sil- 
verwfox  is  also  highly  esteemed.  This  is 
a  scarce  ammal,  inhabitiiiff  the  woody 
country  below  the  fUls  of  ttie  Columbia 


river.  It  has  lon^^  thick  fbr  of  a  d 
lead  colour,  intenmn^ed  with  long  hs 
white  at  the  top,  forinme  a  lustrous  sUv 
grey,  whence  the  animal  derives  it»  oan 
The  hides  of  bisons  (improperly  call 
bufEaloes),  of  the  sheep  of  the  Bod 
Mountains,  and  of  varioas  kinds  of  dec 
fbnn  part  of  the  fVir  trade  of  North  Am 
rica ;  and  sometimes  the  akin  of  the  whi 
Arctic  fox  and  of  the  Polar  bear  are  fooi 
in  the  packs  brought  to  the  Europei 
traders  by  the  most  northern  triba 
Indians. 

There  b  but  one  ^lecies  of  fur  whi< 
b  peculiar  to  England,  the  silver>tipp 
rabbit  of  Lincolnshire.  The  cdoar 
the  fur  b  grey  of  different  shades,  mix^ 
with  lonffer  hairs  tipped  with  whii 
This  fiir  18  but  little  used  in  Englaii 
but  meets  a  ready  sale  in  Russia  ai 
China ;  the  dark-coloured  skins  are  pr 
ferred  in  the  former  country,  and  tl 
li^ter^oloured  in  China. 

The  number  of  skins  imported  into  tb 
country  in  1843  was  as  follows : — 

i^r.^^      Home  Col 
imported.      ,„nipticrf 

No.  M. 

11,640  1,23 

49,688  52/M 

5,430  1,99 

60,655  63,27 

175,804  79,26 

105,847  89,07 

174,308  173,44 

80,927  4,12 

512,287  337,06 

92,716  54,7* 

446,372  444,07 

1,288,902  1,332,40 

10,391  7,341 

9,853  6,27 

208,881  182,511 

139,156  88,9* 

865,337  1,045,71! 

836,725  5G0,(m 

17,825  145 

381,049  57,55( 

421,390  348,m 

Squirrel  or  Calabar  1,987,965  1,872,59^ 

Seal    .         .         .      772,695  771,381 
HUB  AND  CBT  was  the  old  oomiaoa 

law  process  of  pursuing  with  horn  an 
voice  all  felons  and  such  as  had  dangcf 
ously  wounded  another. 


Bear  . 

Beaver 

Cat    . 

Coney 

Deer  • 

Ermine 

Fitch 

Fox    • 

Goat  . 

Kid,  in  the  hur 

dressed 

Lamb,  undressed 

^—^  tanned,  &c. 

hynx 

Marten 

Mink 

Mus<^uash 

Nutna 

Otter 

Bacoon 


•  BC   W31JUK  ^ 

A' 
(Bos 'vfts  )■■»  fanMd.    0|ii  ■  af  tfc»  -  — ■«  rf  ^——k  liag  il  JaaaiMC  g 
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352  old  inelosores  oontaidng  677  acres. 
In  the  parish  of  Cholsey  in  Berkshire, 
the  total  contents  of  which  are  2381  acres, 
there  are  2315  pieces  of  open  land,  which 
contain  2327  acres,  giving  an  average 
rize  of  one  acre."  This  open  land  gene- 
rally consists  of  lon^  strips  which  are  so 
narrow  that  it  is  impossible  to  plough 
them  across.  Yet  much  of  this  land  is 
the  best  in  the  kinedom  for  natural  fer- 
tility, and  is  the  oldest  cultivated  land. 

There  is  great  variety  in  these  com- 
monable lands ;  but  the^  may  be  divided 
into  three  classes,  exclusive  of  wood-lands, 
First,  there  is  open  arable  and  meadow 
land,  which  is  held  and  occupied  by  indi- 
viduals severally  until  the  crop  has  been 
got  in.  After  the  crop  has  been  removed, 
3iat  is,  during  the  autumn  and  winter, 
it  becomes  commonable  to  persons  who 
have  severalty  rights  in  it,  and  they  turn 
on  to  it  their  cattle  without  any  limit,  or 
without  stint,  as  it  is  termed.  Thus  there 
is  a  divided  use  in  these  open  lands :  in- 
dividuals have  the  exclusive  right  to  the 
enjoyment  of  one  or  more  of  these  strips 
of  open  land  for  a  part  of  the  year;  and 
during  another  part  of  the  year  all  these 
individuals  enjoy  this  open  land  in  com- 
mon. Second,  there  is  open  arable  and 
meadow  land  that  is  held  in  severalty 
during  one  part  of  the  year,  like  the  first 
class ;  but  luter  the  crop  is  removed,  it  is 
oommonable  not  only  to  parties  who  have 
severalty  rights,  but  to  other  classes  of 
individuals :  these  lands  are  generally 
called  Tiimmas  Lands. 

These  oommonable  rights  may  belong 
to  a  particular  class,  as  a  body  of  freemen, 
or  to  all  hmdholders.  Iliere  is  great 
variety  in  these  two  classes  as  to  the  seve- 
ralty holdinjpB  also.  *<  There  are  many 
cases  in  which  the  severalty  holding 
varies  year  by  year.  There  are  in  these 
open  lands  what  is  called  a  pane  of  land, 
in  which  there  may  be  40  or  60  different 
lots.  It  is  reported  to  be  a  remnant  of 
an  old  military  cpstom,  when  on  a  certain 
day  the  best  man  of  the  parish  appeared  to 
take  possesaon  of  any  lot  that  he  thought 
fit;  if  his  right  was  called  in  question, 
he  had  to  fight  for  it,  and  the  survivor 
took  the  first  lot,  and  so  they  went  on 
through  the  parish.  It  often  happens 
Ihat  in  these  shifting  sevendtiiBB  the  oocor 


pier  of  lot  one  this  year  goes  loand  the 
whole  of  the  several  lots  in  rotatioD ;  the 
owner  of  lot  one  this  year  has  lot  two  tlie 
next,  and  so  on.    When  these  laods  are  j 
arable  lands,  they  do  not  change  annnally;  ' 
but  periodically,  according  to  the  rotation 
of  the  crops.    Then  there  is  the  old  lot 
meadow,  m  which  the  owners  draw  lots 
fi>rtiie  choice.    There  are  a  great  va- 
riety of  circumstances  under  which  the 
severalty  ownership  of  these  lands  diifti 
firom  time  to  time---but  after  the  seretahy 
ownership  has  ceased,  and  after  the  crop 
has  been  removed,  they  all  become  com- 
monable." 

This  is  one  tmimf  many  instances  of 
the  existence  of  antient  usages  in  Eng- 
land, which  are  the  same  or  nearly  the 
same  as  the  usages  of  nations  that  we  call 
barbarous.  Tacitus  {Germama^  c  26) 
says  of  the  antient  German  mode  of  agri- 
culture: ''The  lands,  in  proportion  to 
the  number  of  cultivators,  are  occnpied 
b^  all  in  tnms,  which  presently  they 
divide  among  themselves  according  to 
their  rank  (merit).  The  extensiye  plUuDs 
offer  fiicility  fbr  division.  They  ^an|^ 
the  cultivated  fields  yearly ;  and  there  » 
still  a  superfluity  of  land.'^  The  meaning 
of  Tacitus  is  not  clear.  The  following  pas- 
sage in  Cesar's  account  of  the  Granls 
(vi.  22)  is  more  distinct:  **  They  pay  no 
attention  to  apiculture,  nor  has  any  man 
a  fixed  quantity  of  land  and  boundaries 
of  property:  but  the  magistrates  annually 
assign  to  the  clans  and  tribes  who  have 
come  together,  as  much  land  as  they  please 
and  where  they  please,and  in  the  next  year 
they  compel  them  to  move  to  anolher 
spot"  Herodotus  (ii.  168)  says  that  each 
member  of  the  militaij  caste  in  'Egrpi 
had  a  oertun  portion  of  land  assigned  to 
him ;  but  they  enjoyed  the  lands  m  a  ro- 
tation, and  the  same  persons  did  not  con- 
tinue in  the  enjoyment  of  the  same  lands. 
Strabo  (p.  315)  mentions  a  costonL 
amongst  the  Dalmatians  of  making  a 
division  of  their  lands  every  eight  "years. 

•'The  third  class  is  that  of  grasing 
lands,  where  the  rights  of  parties  are  set- 
tied  and  defined,  the  ordinary  stinted 
pasture.  The  commonable  lands  are  sub- 
ject to  yeiy  great  variety  and  peculiarity; 
for  instance,  in  some  ca  these  lands  the 
rigjht  of  graiiag  8he«^  at  all  belongs  to  a 
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',  and  he  has  the 

_  eertam  mcnoths  of  the  year, 

_  Us  own  sheep  exclusiTely  on 

Inds  of  the  parish  ;  or,  acoordiii^ 

ioes»  his  right  is 

to  taming  sheep 

of  it,irith  a  viev  to 

parties  am  <nipjrtMnity  of  putting 

crap.  In  ihose  paiishes  where 

flocfc  triilrr  who  has  a  right 

—^  his  iheep  doring  a  certain 

of  tfe  jtar  orer  all  the  land  of 

^  it  B  desr  that  no  one  can  sow 

wheat  wM»Bt  having  made  a  bar- 

withUm  fgr  diatting  up  his  own 

fiddler  fuaut  proportion  of 


Thoe  isa  vcfy  bi^ extent  of  wood- 

Ail  Uigdoai  that  is  commonable, 

to  sf  ,  where  certain  individoals 

a  ligfct  daring  the  whole  year  to 

mak.^  owner  of  the  wood  hay- 

Boai  «f  preserring  his  property 

If  dattBe  oat  other  commoners' 

ly  ciMbi  ir  some  two  or  three 

aftsftfiiBg.    There  is  that  right, 

a  Ae  fU  light  of  estoYer,  which  is 

y  vol  iaoaoTeoienee,  viz.  where 

a  6nt  tbe  lig^  of  catting  house- 

■dpIoM^-bote,  and  fire-bote,  and 

ia  vasM  beloDging,  qua  wood,  to 

vpBrtf.    There  is  a  great  deal  of 

■dyeet  to   that   minoos  custom. 

mt  Hsay  varieties  of  these  com- 

iBds,  bat  these  are  the  most 

remarkable  of  them." 

a  system  as  this,  it  is  ob- 

eommon  fields  must  be 

The  intermixed  lands 

be^  Created  according  to  the  im- 

nles  of  good  husbandry.    It  is 

die  simple  re^listribation  of 

lands,  DOW  held  in  parcels  so 

in  form  and  sise  as  to  be  in- 

of  good  hnsbandry,  would  in 

raise  the  fee-simple  value 

15ff.  or  17<.  an  acre  to 

It  is  die  opimoD  of  witnesses  examined 
befae  the  parliamentuy  conunittee  of 
ld4t,  ao  Common^  Inclosores,  that  ju- 
indoBore  would  make  a  large 
L  of  eommoo  lands  much  more  pro- 
At  present  open  arable  lands 
1  diat  efiectnal  drainage 


is  nearly  impossible.  One  witness  says: 
**  I  have  had  occasion  to  go  over  two 
small  properties,  about  150  acres  each ; 
one  I  found  in  301  different  pieces,  and 
the  other  in  a  little  more  than  a  hundred. 
I  mention  this  to  show  how  the  huids 
are  firequenlly  intermixed;  they  are 
therefore  fanned  at  much  greater  ex- 
pense ;  and  it  is  impossible  to  drain  them 
on  the  present  improved  mode  of  dnunage, 
inasmiush  as  other  parties  are  occupying 
the  furrow  by  which  the  water  should  pass 
off."  In  the  Midland  counties,  where  there 
are  these  open  arable  fields,  the  course  is 
two  crops  and  a  &llow,  and  every  tlurd 
year  the  flocks  run  over  the  whole  field. 
The  same  witness  considers  that  a  fourth 
of  all  the  open  arable  land  is  at  present 
totally  unproductive.  In  cases  where 
common  arable  fields  have  been  sub- 
divided and  allotted,  **  the  great  im- 
provement is,  that  in  the  first  place  every 
man  has  lus  allotment,  and  he  deals  with 
it  as  he  pleases ;  he  drains  it,  and  crops 
it  upon  a  proper  course  of  cropping;  he 
puts  it  in  seed  and  keeps  sheep  upon  it; 
he  grows  turnips  and  clover,  or  whatever 
he  tiiinks  proper."  The  same  witness  is 
of  opinion  diat  the  average  improvement 
in  the  value  of  common  fields  which 
have  been  inclosed  is  not  less  than  25 
per  cent.  Indeed,  the  evidence  that  was 
produced  before  the  committee  establishes 
to  a  degree  beyond  what  otherwise  would 
be  credible,  me  immense  inconvenience 
and  loss  which  arise  from  the  system  of 
intermixed  lands,  and  thdr  being  also 
subject  to  commonage. 

As  to  Common  Kighti,  that  is,  rights 
of  pasture  and  so  forth  on  commons  or 
waste  lands,  they  are  described  gene- 
rally under  Common,  Rights  of.  As  to 
the  common  pasture  lands,  they  also  re- 
quire an  improved  management  It  is 
stated  that  commons  are  generally  over- 
stocked, partly  in  consequence  of  persons 
turning  out  more  stock  than  they  have  a 
right  to  do,  and  partly  by  persons  puttinf 
tl^ir  stock  on  the  common  who  have  no 
right  In  consequence  of  commons  being 
overstocked,  they  are  profitable  to  no- 
body; and  a  rule  for  regulating  the 
quantity  of  stock  would  therefore  be  be- 
nefidal  to  all  persons  who  are  entiUed  to 
this  right  of  common.    Violent  disputes 
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also  fireqaeDtly  arise  in  consequence  of 
the  rights  of  parties  to  commona^  not 
being  well  denned.  It  is  the  opinion  of 
competent  judges  that  verj  ^rait  advan- 
tage would  result  from  stmting  those 
parts  of  commons  that  are  not  worth  in- 
closure ;  and  that  **  it  would  be  in  many 
instances  highly  desirable  to  inclose  por- 
tions of  a  common  for  the  purpose  of 
cultivation,  and  to  allot  such  portions  of 
it,  whilst  it  would  be  impolitic  to  do  more 
than  stint  other  portions  of  it"  A  ttint 
may  be  defined  to  be  *<the  right  of  pas- 
turage for  one  animal,  or  for  a  certain 
number  of  animals,  according  to  age,  size^ 
and  capability  of  dating."  The  commons 
in  fact  are  not  now  stinted  by  the  levant 
and  couchant  right,  a  risht  wMch  cannot 
be  brought  into  praedc^  operation^  and 
besides  this  there  are  many  commons  in 
gross.     [Common,  Rights  of.] 

Inclosures  of  laivi  have  now  been  going 
on  for  many  years.  It  is  stated  that  since 
1800  about  2000  indosnre  acts  have 
passed ;  and  prior  to  that  time  about  1600 
or  1 700.  It  seems  doubtfol  firom  the  evi- 
dence whether  the  1600  or  1700  com- 
prehend all  inclosure  acts  passed  before 
1800.  These  inclosure  acts  (with  the 
exceptions  which  will  presently  be  men- 
tionel)  are  private  act^  and  the  expense 
of  obtauning  them  and  ihe  trouble  attend- 
ant on  the  carrying  their  provisions  into 
effect  have  often  prevented  the  inclosure 
of  commons. 

In  1836  an  act  (6  &  7  Wm.  IV.  c.  115) 
was  passed  for  focilitating  the  inclosure 
of  open  and  arable  fields  in  England  and 
Wales.  The  preamble  to  the  Act  is  as 
follows: — **  Whereas  there  are  in  many 
parishes,  townships,  and  places  in  Eng- 
land and  Wales  divers  open  and  common 
arable,  meadow,  and  pasture  lands  and 
fields,  and  the  lands  of  the  several  pro- 
prietors of  the  same  are  fluently  very 
much  intermixed  and  dispersed,  and  it 
would  tend  to  the  improved  cultivation 
and  occupation  of  all  the  aforesaid  lands, 
&c.,  and  be  otherwise  advantageous  to  the 
proprietors  thereof,  and  persons  interested 
therein,  if  they  were  enabled  by  a  general 
law  to  divide  and  inclose  the  same,"  &c 
Inclosures  have  been  made  under  the  pro- 
visions of  this  act,  but  tiie  powers  which 
it  gives  are  limited,  for  the  "  act  implies 


solely  to  lands  held  in  severalty  daring 
some  proportion  of  the  year,  with  this 
exception,  that  slips  and  balks  inters 
vening  between  the  cultivated  Umds  may 
be  indosed."  The  lands  which  cannot 
be  indosed  under  the  provinons  of  tiiiis 
act  are  *'the  uncultivated  lands*  the 
lands  in  a  state  of  natore,  intervening 
between  these  cultivated  lands,  beyond 
those  that  are  fiurl  v  to  be  considered  as 
slips  and  balks."  However,  it  was  stated 
in  evidence  before  the  committee  of  the 
House  of  Commons  in  1844,  that  a  large 
extent  of  common  and  waste  land  has 
been  illecally  inclosed  under  the  provi- 
sions of  me  act,  and  the  persons  who  hold 
such  lands  have  no  legal  title,  and  can 
only  obtain  one  bv  lapse  of  time.  The 
chief  motive  to  this  dealing  with  com- 
mons appears  to  have  been,  thattfaey  thus 
got  the  indoBuredone  cheaper  tlnn  by 
applying  to  Parliament  for  a  private 
act 

In  I844a8electcomnutteeoftfaeHouse 
of  Commons  was  appointed  **  to  inquire 
into  the  enediency  of  fkdlitating  the 
inclosure  and  improvement  of  commons 
and  lands  hdd  in  common,  the  exchange 
of  lands,  and  the  division  of  intermixed 
lands,  and  i^  the  best  means  of  prori- 
ding  for  the  same,  and  to  report  their  <^i- 
nion  to  the  House."  The  committee  made 
their  report  in  fiivour  of  a  graeral  inclo- 
sure act,  after  receiving  a  large  amonnt 
of  evidence  from  persons  who  are  well 
acquainted  with  the  subject  The  extracts 
that  have  been  given  in  this  article  are 
f^^NU  the  printed  evidence  that  was  taken 
before  the  select  committee. 

In  pursuance  of  the  recommendation  of 
the  committee,  an  Act  of  Parliament  was 
passed  in  1845  (8  A  9  Vict  c  118),  tiie 
object  of  which  is  thus  stated  in  the  pre- 
amble :  "  Whereas  it  b  expedient  to  h- 
cilitate  the  inclosure  and  improvement  of 
conunons  and  other  lands  now  subject  to 
the  ri^ts  of  property  which  obstruct  col- 
tivation  and  the  productive  employment 
of  labour,  and  to  mcilitate  such  exchanges 
of  lands,  and  such  divisions  of  lands  inter- 
mixed or  divided  into  inconvenient  par- 
cels, as  may  be  benefidal  to  the  respective 
owners ;  and  it  is  also  expedient,  to  pro- 
vide remedies  for  the  definHive  or  incom- 
plete execution  and  for  the  non-execatioo 
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;  crested  by  geoeiBl  and  local 
r«f  laduuun,  9Bd  to  sstboriae  the  re- 
■rval  of saeh  |iuw<gs  in  oertun  oases/'  &c. 
It  is  Drt  vi^iia  dK  scope  of  this  article 
to  T»  to  g^^e  any  aeooont  of  the  pro- 
▼aioBB  QontBiBcd  in  the  160  sections  of 
ikam  act;  bit  m  isv  pnmsioDS  jrill  be 
wideed  tfast  are  laportant  in  an  econo- 
aoical  and  politieal  poiot  of  view. 

The  lldi  seeiifla  eontainaa  compre- 
bcnsre  denrifCiaB  of  lands  which  may 
betneioaedaBdarAe  act;  but  the  New 
e  Foiat  of  I>ean  are  entirely 
The  Utk  section  provides 
1  within  fifteen  miles 
of  Ae  dtf  ef  UadoB*  or  within  certain 
ftcf  cAertowns^  which  distances 
to  the  pt^nlation,  shall 
e  incioeed  nnder  the  pro- 
»«f  Ihis  act  without  the  previous 
t  in  each  particnlar 
*  Ulh  section  provides  against 
tnffteas  or  village  greens^ 
solhcr  fe;g;n]ations  as  to  them. 
ntaHhaataon  pnmdes  that  anallot- 
seat  ht  the  farpoaes  of  exercise  and 
t  inhabitants  of  a  neigfa- 
laaybe  required  by  the  com- 
the  act,  as  one  of  the 
of  an  inclosore  of 
[in  §30. 
Ihtlfltfh  aeetioo  makes  regolatioos 
as  » *ihe  aUottaent  which  upon  any  in- 
'  this  act  shall  be  made  for 
;  poor,"  and  (sect  109)  ''the 
(appointed  by  sect 
109)  ihaB  finemtiaae  to  time  let  the  allot- 
JBCB*  aader  their  management  in  gar- 
'deas  not  paw»diwg  a  ^piarter  of  an  acre 
•ael^  to  sach  poor  inhabitants  of  the 
pasidi  ftr  one  year,  or  from  vear  to  year, 
ataaeh  reals  payable  at  such  times  and 
«  sBch  terais  and  eouditioDS  not  iuoon- 
Meat  witfi  the  provisions  of  this  act,  as 
teyiUl  dnnk  fit"  Section  112  pro- 
vite  Sae  the  applicatian  of  the  rents  of 
iflnfnrtir ;  the  icsidne  of  which,  if  an^ , 
aftv  the  parments  mentioned  in  tms 
aeetioo  hare  been  defirayed,  is  to  be  paid 
tolheoveneersofthepoor  in  aid  of  the 
poQi^4alea  of  the  parish. 

SeeCHMis  (147,  148)  provide  for  the 
azchaoyes  of  lands  not  subject  to  be  in- 
doded  ander  this  act,  or  siU)$ect  to  be  in- 
rfwrd,  as  to  which  no  prooeedings  for  an 


inclosore  shall  be  pending,  and  for  the 
division  of  intermixed  lands  under  the 
same  circumstances. 

Under  section  152  the  commissioners 
are  empowered  to  remedy  defects  sad 
omissions  in  awards  under  any  local  act 
of  inclosure,  or  under  the  6  &  7  Wm.  IV. 
c.  115;  and  under  section  157,  the  com- 
missioners may  confirm  awards  or  agree- 
ments made  under  the  supposed  authority 
of  6  &  7  Wm.  IV.  c.  115,  if  tiie  lan& 
which  have  been  illegally  inclosed  or 
apportion^  or  allotted,  sliall  be  within 
the  definition  of  lands  subject  to  be  in- 
closed under  this  act 

The  provisioDS  of  this  act  seem  to  be 
well  aoE^rted  to  remedy  the  evils  that 
are  stated  in  the  evidence  before  the  select 
committee;  and  there  can  be  no  doubt 
that  agriculture  will  be  greatlv  improved, 
the  productiveness  of  the  land  increased, 
and  employment  given  to  labour  by  this 
judicious  and  important  act  of  legisla- 
tion. The  *  London  Gazette,'  of  August 
22nd,  1845,  notified  the  app(»ntment  by 
the  secretary  of  state  of  two  Ommission- 
ers  of  Incloenres. 

{Report  from  the  Select  Committee  on 
Commtmi  Inclontre,  together  with  the 
Mimttes  of  Evidence  am  Index,  The 
Beport  is  accompanied  with  Maps  which 
explain  various  parts  of  the  evidence. 
A  complete  digest  of  these  minutes  of 
evidence  would  form  a  very  instructive 
article  on  the  state  of  agriculture  in  Eng- 
land. The  littie  that  has  been  here  at- 
tempted is  of  necessity  very  incomplete. 
The  witnesses  appear  to  apree  in  the 
main,  but  there  are  some  differences  of 
o|>inion  which  a  reader  of  the  minutes 
will  not  fiul  to  see.) 

INCOME  TAX.    [Taxation.] 

INCUMBENT.    [Benefice.] 

INDENTURE.     [Deed.] 

INDIA  LAW  COMMISSION.  The 
act  of  the  3  &  4  Wm.  IV.  o.  85,  by  which 
the  privileges  of  the  East  India  C!ompany 
are  regulated,  provides  for  the  establish- 
ment of  a  Law  Ommission  in  India. 
The  53rd  section  recites  that  it  is  expe- 
dient, subject  to  such  special  arrange- 
ments as  local  circumstances  may  require, 
that  a  general  system  of  judicial  establish- 
Imentsand  police,  to  which  all  persons 
1  whatever,  as  well  Europeans  as  natives. 
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may  be  sabject,  should  be  established  in 
the  East  Indies,  and  that  such  laws  as 
may  be  applicable  in  common  to  aU 
classes  of  tiie  inhabitants,  having  a  due 
regard  to  the  rights,  feelings,  and  peculiar 
usages  of  the  people,  should  be  enacted, 
and  that  the  laws,  and  customs  havine 
the  ferae  of  laws,  should  be  ascertained 
and  consolidated.  For  this  purpose  the 
appointment  of  a  commission  of  five 
members  was  authorised,  to  be  called 
'*The  Indian  Law  Commissioners." 
They  were  to  report  from  time  to  time, 
and  to  suggest  such  alterations  as  they 
should  consider  could  be  beneficially 
made  in  the  courts  of  justice  and  police 
establishments,  in  the  forms  of  judicial 
procedure  and  laws,  due  regard  being 
had  to  the  distinction  of  castes,  difference 
of  reli^on,  and  manners  and  opinions 
prevailmg  among  difierent  races,  and  in 
different  parts  of  India.  By  subjecting 
the  European  population  of  India  to  the 
same  system  of  laws  as  the  native  popu- 
lation, the  influence  of  the  opinion  of  the 
fermer  in  the  adnunistration  of  justice 
will  prevent  abuses  to  which  the  latter 
might  be  exposed  without  havinff  the  op- 
portumty  of  urging  their  complaints  m 
this  country.  Mr.  T.  B.  Macaulay 
was  the  chief  membta-  of  the  first  com- 
mission. The  report  of  a  penal  code 
was  presented  to  the  Governor-Gene- 
ral on  the  I5th  of  June,  1636.  The 
ground-work  of  it  is  not  taken  from  any 
system  of  law  in  force  in  India,  though 
compared  with  and  corrected  by  the 
practices  of  the  country.  The  prindples 
of  the  British  law,  the  French  code,  and 
the  code  drawn  up  by  Mr.  Livingston  for 
the  State  of  Louisiana,  are  the  founda- 
tions of  it.  Most  of  the  articles  which  it 
contains  are  accompanied  with  illustra- 
tions to  facilitate  the  application  of  the 
law,  and  it  is  thus  a  statute-book  and  a 
collection  of  decided  cases.  This  report 
was  signed  by  Messrs.  Macaulay,  J.  M. 
Macleod,  G.  W.  Anderson,  and  F.  Millett. 
The  progress  of  the  present  commissioners 
in  d^ing  with  the  general  law  of  India 
has  not  been  published.  (Penal  Code, 
Parliamentary  Paper,  1838,  No.  673.) 

INDICTldENT.  In  its  Latinized 
fonn  this  word  is  ludictamentum,  which 
is  probably  from  "  indioare,"  to  indicate 


orexhiMt.  An  indictment  is  defined  by 
Blackstone  to  be  "a  written  accosaticn 
of  oue  or  more  persons,  of  a  crime  or 
a  mi^lemeanor,  preferred  to  and  pre- 
sented upon  oath  b]^  a  grand  jury." 
[JuBT.]  The  accusation  is  at  the  suit, 
that  is, -in  the  name  and  on  the  behalf  of 
the  *  crown.  The  grand  jury  are  in- 
structed in  the  artides  of  their  inqmry 
by  a  charge  from  the  presiding  judge, 
and  then  withdraw  to  sit  and  ree«ive 
Mils  of  accusation,  which  are  presented 
to  them  in  the  name  of  the  crown, 
but  at  the  suit  of  any  private  person. 
An  indictment  is  not  properly  so  called 
till  it  has  been  found  to  be  a  true  bill 
by  the  grand  jury:  when  presented 
to  the  grand  jur;^  it  is  properly  called 
a  bill.  The  decision  of  &e  grand  jury 
is  not  a  verdict  upon  the  guilt  of  the 
accused,  but  merely  the  expression  of 
their  opinion  that  from  the  case  made  by 
the  prosecutor  ^e  matter  is  fit  to  be  pre- 
sented to  the  common  jury,  and  therobre 
in  conducting  the  inquiry  the  evidence 
in  support  of  the  accusation  only  is  heard. 
If  the  grand  juTj  think  the  accusation 
groundless,  they  indorse  upon  the  bill 
«  not  a  true  bill,"  or  «  not  found ;"  if  the 
contrary,  "  a  true  bill ;"  and  in  finding  a 
true  bill  twelve  at  least  of  the  grand  jury 
must  concur.  Antieutly  the  words  **  ig- 
noramus^' and  **  billa  vera"  were  used  for 
the  like  purposes.  When  a  IhH  is  found 
to  be  a  true  bill,  the  trial  of  the  accused 
takes  place  in  the  usual  form ;  and  wheii 
the  bill  is  found  not  to  be  true,  or,  as  it 
is  frequently  called,  *' ignored,"  the  ac- 
cused is  discharged,  but  a  new  bill  may 
be  preferred  against  him  before  the  same 
or  another  grand  jury.  Sometimes,  when 
the  bill  is  ignored  on  account  of  some  slip 
or  error,  the  judge  will  direct  the  accused 
to  be  kept  in  cu^ody,  in  order  to  prevent 
him  from  escaping  from  justice.  An  in- 
dictment may  be  exhibited  at  any  tinie 
after  an  offence  is  committed,  except  in 
those  cases  where  a  time  is  limited  by  sta- 
tute.   (4  Blackstone,  Com.) 

INDORSEE,  INDORSEMENT,  IN- 

DORSER.    [Exchange,  Bill  OF.I 

INDUCTION.    [Beneficb,  p.  340,] 

INFAMY  (from  the  Roman  in&mia) 

in  English  law  is   not  easily  defined. 

Certain   ofibnoes   were   formerly   con- 


INFAMT. 


[105] 


iNFANTiaDE. 


HBcd.  mtcii  Owt  coDvictioii  snd  jiidg^ 

■CBl  far  fiQcli  offienees  Tduiered  ft  man 

irtwimm  sad  incompetent  to  be  a  witness. 

Bel  the  faodsisiiiee  Off  the   pimuhment, 

|»tak,  or  rrrenBl  of  the  jiulgment,  re- 

ttscd  &  iBBa^B  eoispeleiicy  as  a  witness. 

The  9  Geo.  IV.  e.  23^  §  3,  enacts,  that 

wheft  m  mm  ooKTieted  of  a  felony  shall 

hacve  vadergoae  4w  legal  ponifihment  for 

it,  dtt  effect  dEoiU  be  ilie  same  as  a  pardon 

uder^ke Grot  Seal;  and  (§4)nomifr- 

dwfwwi,  euepi  pecjnry  or  saboma- 

tionof  peijnj,  dkdl  render  a  man  an  in- 

eoB^ctest  vitaeBi  alter  he  has  nnder- 

flone  hk  lanSdmmf,     The  6  &  7  Vict 

CL  S5y  caadi  that  no  man  shall  be  ex* 

led  fioH  ^viag  erideDce,  though  he 

fhave  ben  covdcted  of  any  crime  or 

[ErmscEy  p.  860.1 

"aeesenmnerated  in  the  7  & 

IT.  e.  29,  §  9,  are  infamous 

» via  Rftieiice  to  the  provisions 

Though  inftmy  does  not 

j%  am  from  being  a  witness, 

H  maef  be«]ged  as  an  argument  aguust 


Tlie  oly  aatirihctofy  definition  of  in- 

'mmj  weald  be  a  permanent  legal  inca- 

ft»wbidiaman]B  sntgected  in  con- 

esf  aeonrictioD  and  judgment  for 

1  wliix:h  is  not  removed  by 

J  the  paanhment  for  the  offence. 

Bf  SGm.  II.  e.  24, 1  6,  persons  who  are 

kgdy  eoBvicted  of  perjury  oc  snboma- 

tfoB  «f  perJBxy,  or  of  taking  and  asking 

ai^  hribt,  are  fin*  ever  incapacitated  from 

•wwiy  at  the  elections  of  members  of 

They  are  therefore  in&- 

they  labour  under  tnfkmy:  and 

Bit  part  of  their  political  rigbts. 

The  BMBan  term  iniunia  is  the  origin 

flf  oar  term  infiuny.    In&mia  followed 

I  upon  condemnation  for  cer- 

I  in  a  judicium  publicum;  and 

it  was  a  direct  conse- 

i  of  an  aet,  as  soon  as  such  act  be- 

Botoriooa.    Among  the   cases  in 

Hilhmia  followed  upon  condemnar 

liQB  were,  iaaohency,  when  a  man's  goods 

Wfie  taken  possemon  of  by  his  creditors 

n  I^pl  fonn  and  sold ;  the  actio  ftuti, 

ndvi  iNBonim  nptomm ;  actiofiduciae, 

pioaDeio^tiilehie,&e.    In  all  these  cases 

a  jodidal  eenlenee,  or  something  analo- 

ID  it;  WW  neeeKary,  before  inftmia 


could  attach  to  a  person.  Among  the 
cases  in  which  infamia  followed  as  an  im- 
mediate consequence  of  acts  which  were 
notorious  are  the  following :  the  case  of 
a  woman  caught  in  adultery,  of  a  man 
being  at  the  same  time  in  the  relation  of 
a  double  marriage,  of  prostitution  in  the 
case  of  a  woman,  or  when  a  man  or 
woman  gained  a  living  by  aiding  in  pro- 
stitution. The  consequence  of  infiimia 
was  incapacity  to  obtain  the  honours  of  the 
state,  and  i>robably  the  loss  of  the  suffra^ 
also ;  and  it  was  peipetual.  The  infiuma 
was  still  a  citizen  (avis),  but  he  had  lost 
his  political  rights.  The  infiunous  man 
was  also  under  some  disabilities  as  to  hig 
so-called  private  rights.  He  was  limited 
by  the  Praetor's  ecuct  in  his  cajpaeity  to 
postulate  (that  is,  take,  the  initial  mea- 
sures for  asserting  or  defending  his  rights 
in  legal  form),  to  act  as  the  attorney  of 
another  in  such  cases,  to  be  a  witness,  and 
to  contract  marriage. 

The  rules  of  Roman  law  as  to  inftmia 
are  chiefly  contained  in  the  Digett^  iii 
tit  1  and  2.  (See  Savigny,  Sytttm  de9 
keut.  RSm,  Eechts,  ii.  §  76-83;  Becker, 
Handbuch  der  RGm,  AlterthSmer,  it  121 ; 
Puchta,  IfutUvtumen,  ii.  441.) 

INFANT.    [AoE.] 

INFANT  HEIR.    rDESCSFT.]' 

INFANTICIDE.  The  practice  of  put- 
ting  inftniB  to  death,  or  exposing  them, 
has  existed  in  many  oountnes  from  the 
remotest  periods  on  record.  Both  in  the 
Grecian  states  and  among  the  Romana 
the  exposure  of  in&nts  was  a  common 
practice;  and  it  does  not  appear  that 
It  was  punished  by  any  legal  pcmalty. 
The  difficulty  of  maintaining  cnildr^ 
must  always  have  been  one  motive  for 
infonticide,  or  the  ex^ure  of  children. 
AristoUe  {Politico,  vii.  16,  ed.  Bekker> 
proposes  the  following  regulation: — 
^  With  respect  to  the  exposure  and  nur- 
ture of  in&nts,  let  it  be  a  law  that  no 
infont  shall  be  brought  up  which  is  im- 
perfectiy  formed ;  but  with  respect  to  the 
number  of  children,  if  the  positive  mo- 
rality do  not  permit  it,  let  it  be  a  law  that 
no  <mild  that  is  bom  be  exposed ;  for  in- 
deed the  limit  to  procreation  has  been  de- 
termined. But  if  any  children  should  be 
bom  in  consequence  of  cohabitation  con- 
traiy  to  these  roles,  abortion  should  be 
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procared  before  the  fostiu  has  perceptioQ 
and  life,  for  that  which  is  right  and  that 
which  is  not  will  be  determined  by  per- 
ception and  life."  This  is  perhaps  the 
meaning  of  the  pasiafie  in  Anstotle ;  bat 
St  is  not  free  from  difficolty,  and  it  has 
been  yarionsly  ezpUined;  bat  so  much 
is  certain,  that  he  recommends  the  procor^ 
ing  of  abortion  in  certain  cases.  Plato^  in 
his '  R^ublic'  (v.  p.  25")  reconmiends  expo* 
sore  of  the  infimts  of  tne  poor,  and  imper- 
feody  formed  children:  he  also  recom- 
mends abortion.  It  does  not  appear  that 
any  legal  check  was  pat  on  the  practice  of 
exposing  children  among  the  Romans  till 
the  time  of  Valentinian  and  his  colleagues 
(iOxL,  YiiL  tit  51  (52),  i  2) ;  thoagh 
the  enactment  of  Valentmian  refers  to  an 
existing  penalty,  and  the  penalty  is  not 
mentionea  in  the  title  here  referred  to. 
It  is  a  dispnted  point  whether  the  doctrine 
of  Paolos  (2>^.  25,  tit  3,  <«  De  Agnos- 
oendis  et  alendis  liberis,"  &c.  §  4)  is  to  be 
oonsidered  a  moral  precept  or  a  Uw  (Gib- 
bon, Decline  and  FaU,  ch.  xlir.  note  1 14). 
Paulas  says,  **  It  is  the  opinion  (or 
my  opinion,  '*  videtur  ")  that  a  man  most 
be  considered  as  caosing  death,  not  only 
if  he  safibcates  an  infant,  but  if  he  casts 
the  infant  away,  or  revises  it  food,  or  ex- 
poses it  in  public  places  to  obtidn  that 
eompasBion  which  he  himself  has  not" 
This  seems  to  imply  that  the  legal  con- 
clusion was,  that  any  of  these  acts  was 
equivalent  to  killing  a  child.  Now,  though 
exposure  of  in&nts  was  common  among 
the  Romans,  and  for  a  long  time  was 
Dot  panished,  it  cannot  be  inferred  that 
direct  means  of  depriving  an  infhnt  of 
life  were  not  punisiied,  at  least  in  the 
lime  of  Panlns.  The  judgment  of  Paolos 
therefore  would  make  child-exposure  a 
punishable  offence.  The  adoptioa  of  this 
maxim  into  the  legislation  of  Justinian 
must  be  considered  as  giving  to  it  the 
efficacy  of  a  Uw.  On  the  subject  of 
child-murder  amons  the  Bomans,  see 
Bein,  Criminalrecht  dor  BGmer,  p.  439,  and 
the  modem  writers  referred  to  m  his  note. 
In  modem  times,  the  practice  is  per- 
^tted  in  many  countries.  In  China,  or 
at  least  in  some  parts  of  the  empire,  a 
large  proportion  of  the  female  poptOation 
are  put  to  death  as  soon  as  they  are  bom. 
Among  the  Hindus  it  was  pnctiaed  to 


a  Tcry  great  extent,  till  tiie  Marqui 
Wellesley,  when  appcnnted  Governor 
General  of  India,  usea  every  poesible  ex 
ertion  to  put  a  stopto  it  By  the  perse 
yerance  of  Migor  Walker  and  others  hi 
endeayours  were  successful,  thoagh  an 
happily  for  only  a  short  time,  for  Bishof 
Heber  observes  that  "since  that  time 
things  haye  oone  on  yery  much  in  the 
old  trun,  ana  the  answer  made  by  the 
chiefe  to  any  remonstrances  of  the  EJritisl] 
officers  is,  *  Pay  our  daughters'  marriage 
portions,  and  they  shall  liye' "  {NamUm 
of  a  Jaumetf  in  iJpper  India,  and  Hindu 
Infanticide,  by  £.  Moor,  F.B.S.,  1811  ; 
including  Walker's  Report).  Of  the  is- 
land of  Ceylon,  Ueber  also  remarks  thai 
in  1821  ''the  number  of  males  exceeded 
that  of  females  by  20,000 ;  in  one  district 
there  were  to  every  hundred  men  only 
fifty-fiye  women,  and  in  those  parts  vrher« 
the  numbers  were  equal  the  popolatioo 
was  almost  exclusively  Mussulman/' 
Here  also,  as  in  Hindustan,  the  difficulty 
and  expense  of  educating  female  childiex^ 
and  the  small  probability  of  their  marry^ 
ing  without  some  portion,  while  a  single 
life  is  deemed  disgraceful,  are  the  motiyes 
leading  to  the  perpetration  of  the  crime. 
Among  the  Mohammedans  the  practice 
is  not  discountenanced,  though  the  neces- 
sity  for  it  is  greatly  lessened  by  the  habit 
of  producing  abortion.  In  the  numerous 
islands  of  the  Pacific,  infenticide  is  prac- 
tised to  such  an  extent,  that  some  of  them 
have  at  times,  when  pestilence  has  contri- 
buted its  influence,  been  nearly  depopH- 
kted.  When  Cook  risited  Otaheite,  he 
foond  its  population  to  be  upwards  of 
200,000 ;  but  in  the  early  part  of  this  cen- 
tury it  was  reduced  to  between  6000  and 
6000,  and  this  ]^rincipally  flxmi  the  prac- 
tice of  murdenng  their  offspring.  Mr. 
Ellis  {Pollution  Bmearchee)  says  that 
he  does  *'  not  recollect  having  met  with  a 
f^smale  in  tiie  island,  during  tli«  whole 
period  of  his  residence  there,  who  had 
been  a  mother,  while  idolatry  prevailed, 
who  had  not  imbraed  her  hands  in  the 
blood  of  her  ofibpring."  One  of  the  con- 
sequences of  the  introduction  of  Chris- 
tianity and  dyilisation  into  heathen  coun- 
tries has  been  the  decrease  or  cessation  of 
this  abominable  custom. 
Infiintiffidff  is  oommon  f"M*"g  the  na^* 
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%fc   tribn  of   Bnxil.     (Xflidb*  Gmtg. 

1a  CkiMsB  eoontries,  altlKNigli  in&D- 
L  with  the  deepest  abhor- 
tt  iiuled  widk  the  extreme 
wgi'm  qlibe  \av,the  ezpeose  and  troa- 
UeaffiBUBteaBee,a]idtlie  fearof  ihame 
and  loB  Off  imft^oD,  are  motiTea  mffi- 
oei^povefbl  far  the  oocaaonal  peipe- 
tratioB  oCllKcriBie. 

It  ■  oae  of  tke  aioft  difficnlt  qaestioDS 

adeoce  to  esteblish  the 

rfifaAiid  lately  bcTD.  The  chief 

\  iat  4edB0B  are^ — 1^  whether  the 

t  of  inqidfT,  was  born 

de^  ora&fe;  sad  Sod,  wliether  its  death 

I  tibe  loiii  ef  Hokaioe  or  of  natural 


ToeMBkfiA  Ae  Ibfnner  point  it  is  ne- 
i[f— rj  tppiwe^  finrt,  that  the  in&nt  was 
Bot  hnbefrretbecnd  of  the  sixth  month 
becaose  before  that  time 
be  deemed  capable  of 
J  aa  independent  existence,  or 
«a  be  wist  vcslled  vioMe.  This  being 
ptwud  fisB  tibe  size  and  form  of  the 
dbOi,  tibe  dedsion  whether  it  was  bom 
alive  ar  aai  most  generally  rest  on  the 
""■■  of  the  hmgs  and  heart,  in  which 
I  RBBrksUe  changes  are  nroduoed 
I  lopiiatian  in  the  airhasoom- 
7^  resolt  of  many  experi- 
■  establiahed  certain  rules  by 
vhiek  ihe  &ct  of  the  child  having  breath- 
ei  sAer  birth  ean  in  general  be  asoer- 
fiUDBl  In  aure  diffieoU  cases  the  weight 
of  Ae  kDgs  and  their  specific  gravity  re- 
QBire  la  be  examined. 

He  s^Bs  of  a  child  haTin(|[  lived  after 
both,  wfauh  are  to  be  foondm  the  heart 
aad  oAcr  parte,  snpply  no  positiTc  in- 
fc— Ikp  mless  lifo  m»  contmned  for  at 
least  a  day,  and  then  the  low  alone  will 
alw^B  adfice  for  deeisioin.  We  need  not 
ni—ii,iii  the  evidence  required  to  prove 
arhetiber  a  child  bom  alive  was  murdered 
or  died  Cnon  natural  causes,  for  it  must 
be  ainuhr  in  aO  respects  to  that  which  is 
aaeesBuy  in  cases  of  homicide. 

If  die  resolt  of  the  evidence  be  that 
the  ddU  was  born  alive,  and  that  it  was 
destroyed,  the  ofience  is  murder,  and 
iwklishie  aecowfinriy. 

If  a  wanan  be  ijuick  with  child  (that 
M,  if  ahe  has  fill  the  child  move  within 


her),  it  is  murder  if  she  take,  or  any  per- 
son administer  to  her,  or  use  any  aoeans 
with  intent  to  procure  abortion.  But  in 
eases  where  the  woman  is  not  quick  with 
child,  the  offence  is  punishable  at  the 
discretion  of  the  court  \iy  transportation 
for  any  term  not  exceeding  fourteen  or 
less  than  seven  years,  or  miprisonment 
with  or  without  hard  labour  for  any  term 
not  exceeding  three  veara;  and  if  the 
offender  be  a  male,  he  is  to  be  once, 
twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  thmk  fit), 
under  9  George  IV.  c  31.  But  this  sta> 
tnte  has  been  amended,  and  an  attempt 
to  procure  abortion  is  now  punishable^ 
under  1  Vict  c  85,  with  transportation 
for  life  or  any  term  not  lesd  than  fifteen 
years,  or  imprisonment  for  a  term  not 
exceeding  three  years. 

The  murder  of  bastard  children  by 
the  mother  was  considered  a  crime  so 
difficult  to  be  proved,  that  the  statute  21 
James  I.  c.  27,  made  the  concealment  of 
the  death  of  a  bastard  child  absolute  evi- 
dence that  it  had  been  murdered  by  the 
mother,  except  she  could  prove,  by  one 
witness  at  least,  that  it  had  been  aetaally 
bom  dead.  This  law  was  repealed  1^ 
the  43  George  III.  c.  58;  and  this  aet 
also  was  repealed  by  the  statute  9  George 
IV.  cdl.  It  is  enacted  by  §14  of  this  last 
act  that  if  '*  anv  woman  "  be  delivered  of 
a  child,  and  shall,  by  secret  burviag  or 
otherwise  disposing  of  the  dead  body  of 
the  said  chilo,  endeavour  to  conceal  the 
birth  thereof  every  such  offender  shall 
be  guilty  of  a  misdemeanour,  and  shall  be 
liable  to  be  imprisoned,  with  ix  without 
hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  any  term  not  ex- 
ceeding two  years;  and  it  shall  not  be 
necessary  to  prove  whether  the  child  died 
before  or  after  birth:  provided  that  if 
anv  woman  tried  for  the  murder  of  her 
child  be  acquitted  thereof  it  shall  be 
lawful  for  the  jnrv  to  find,  in  case  it  shall 
so  appear  in  evidence,  that  she  was  de- 
livered of  a  child,  and  that  she  did,  by 
secret  burring  or  otherwise  disposing  of 
the  dead  body  of  such  child,  endeavour 
to  conceal  the  birth  thereof  and  there- 
upon the  court  may  pass  such  sentence  as 
ii  she  had  been  convicted  upon  an  indict* 
ment  for  the  concealment  of  the  birth. 
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A  like  act  (10  Geo.  IV.  c.  34,  §  97),  ap- 
plies to  Ireland. 

There  are  institations  in  this  coontry, 
88  well  as  many  otiier  European  ooontries, 
which  have  been  founded  with  ihe  view 
of  restraining  infanticide,  of  which  an 
account  is  given  in  the  article  Foundling 
Hospitals. 

The  legislative  provisions  for  the  i>re- 
vention  of  in&nticide,  and  the  existing 
laws  upon  the  sabject,  which  have  been 
established  in  most  of  the  countries  of 
which  we  have  any  knowledge,  are  clearly 
and  oondsely  stated  in  Dunlop's  e^tion 
of  Beck's  *  Elements  of  Medical  Jnri&- 
prudence,' pp.  185-194. 

In  the  nve  years  from  1835  to  1839, 
the  total  number  of  persons  committed 
Ibr  trial  or  bailed  in  England  and  Wales 
far  **  concealing  the  birth  of  in&nts,"  was 
224 ;  and  in  the  five  years  from  1840  to 
1844  the  number  was  306.  In  1844,  the 
number  was  87,  which  was  considerably 
liiriier  than  the  average. 

In  the  ten  years  fh>m  1835  to  1844  in- 
clusive, the  number  of  persons  tried  for 
^attempts  to  procure  the  miscarriage  of 
women"  increased  from  21  in  the  first 
five  years  to  31  in  the  last  five  years. 
This  offence  is  much  more  common  than 
the  numbers  here  mentioned  would  lead 
any  one  to  suppose. 

In  the  three  years  1838-9-40  the  num- 
ber of  children  murdered  under  the  age 
of  one  year  was  76 ;  and  of  these  there 
were  14  in  tiie  metropolis ;  20  in  Wilts, 
Dorset,  Devon,  and  Somerset;  5  in 
Cheshire  and  Lancashire;  10  in  Sussex, 
Hants,  Berks,  and  parts  of  Kent  and 
Surrey  not  included  m  the  metropolitan 
district.  Out  of  the  above  number  (76) 
the  number  of  ''infimts"  was  61. 

The  number  of  infiemts  murdered  in 
1840  was  18,  5  of  whom  were  illegitimate. 

In  Scotland  the  crime  of  in&nticide  is 
called  child-murder.  If  a  child  be  de- 
stroyed in  the  womb,  it  is  the  separate 
offence  of  procuring  an  abortion.  It  is 
not  under  statutory  regulations,  but  may 
be  the  subject  of  accusation,  trial,  and 
proof  according  to  the  rules  of  practice 
and  evidence  applicable  to  any  other  kind 
of  murder.  "  Concealment  of  pregnancy  " 
has  been,  since  the  49  Geo.  III.  c  14,  a 
separate  offinkoe,  for  which  a  person  may 


be  brousht  to  trial ;  and  not  an  alternative 
which  the  jurv  may  find  in  a  charge  of  m- 
f^ticide.    The  punishment  is  imprison-  , 
ment  not  exceeding  a  term  of  two  years.   I 

INFANTRY  is  a  name  given  to  the 
soldiers  who  serve  on  foot  It  is  imme- 
(Uately  derived  fh>m  the  Italian  word 
fante,  which,  tiiough  in  strictness  denotiog 
a  child,  is  in  general  applied  to  any  young 
person.  From  the  latter  word  comes/fl»- 
taccino,  and  this  is  the  origin  otfantassiii, 
a  name  which  was  once  commonly  applied 
to  a  foot  soldier.  During  the  time  that 
the  feudal  system  was  in  vigour,  the  nu- 
merous dependants  of  the  nobility  senred 
in  the  wars,  for  the  most  part,  on  foot; 
and  being  called  children,  because  th^ 
were  so  considered  with  respect  to  thar 
patron  lords,  or  to  the  towns  from  whence 
they  were  drawn,  the  word  infimtry  be- 
came at  length  the  general  name  for  that 
species  of  troops.  JBoccaccio,  who  wrote 
in  tiie  fourteenth  century,  designates  by 
the  word  fanteria  the  men  who  marched 
on  fo>ot  in  rear  of  the  cavalry. 

Among  the  antient  nations  of  Europe 
the  foot  soldiers  constituted  the  chief 
strength  of  the  armies.  In  the  best  days 
df  the  Gredan  and  Koman  states  batUes 
were  mainly  won  by  the  force  and  disci- 
pline of  the  pbalan^  and  legions,  and 
the  number  of  the  infimtry  in  the  field 
fiir  exceeded  that  of  the  cavalry.  The 
cavalry  were  then,  as  at  present,  employed 
chiefly  in  protecting  tiie  wings  of  the 
army  and  in  completing  the  victory  which 
had  been  gained  b^  the  former.  Most  of 
the  writers  on  tactics,  from  Folard  down- 
wards, express  a  decided  preference  in 
fiivour  of  we  infantry. 

The  antient  Franlo,  when  they  left  the 
forests  of  Germany,  wero  accustomed  to 
mardi  and  fi^ht  on  foot ;  and  they  per- 
severed in  this  practice  even  after  tiiey 
had  obtained  po^ession  of  the  country  of 
the  Gauls,  which  abounded  with  horses. 

In  this  country  the  greater  part  of  the 
Anglo-Saxon  forces  consisted  oi  infontry, 
the  cavalry  being  formed  of  the  thanes, 
or  rich  proprietors  of  the  land :  the^  in- 
&ntry  were  divided  into  heavy  and  light 
armed  troops ;  the  former  beine  provided 
with  sworos  and  spears  and  large  oval 
shields,  and  the  latter  having  only  spears, 
clubs,  or  battie-axes. 
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But  8Q0U  after  the  time  of  Charlemagne 
ilie  institiitJODS  of  duTalry  began  to  be 
lly  adopted  in  the  kingdoms  of 
These  led  to  frequent  and 
lid  exhibitioDa  of  martial  exercises 
OB  horseback,  in  presence  of  the  princes 
and  assembled  nobles;  and  the  mterest 


b J  the  aehierements  of  the 
ka^lhts  on  thoee  occasions  was  naturally 
fiiDioved  by  a  high  regard  for  that  order 
of  men.  67  degrees  the  cavaliy,  which 
was  composed  of  persoos  possessmg  rank 
and  proper^,  and  completely  armed,  ac- 
quired the  reputation  of  beinff  the  princi- 
pal force  in  war;  and  the  mot  soldiers, 
ill  armed  and  disciplined,  were  held  in 
oomparatiTely  saaall  estimation. 

From  the  cafHtnlaries  of  the  French 
kangs  d  the  second  race  it  appears  ihat 
tibe  foot  addien  who  served  in  the  armies 
of  France  consisted  of  slaves  and  freed 
serfs :  the  latter  were  either  peasants  or 
artificers,  who,  fbr  the  benefit  of  the 
anny,  occaaooally  ezerdsed  their  parti- 
calar  tnaks,  as  shoeing  horses,  forming 
intrenchmeatB,  &c.;  and,  in  action,  like 
the  mea  of  the  inferior  class,  were  em- 
ployed as  skirmishers  or  light-armed 
troops.  Similarljr  the  infentry  of  this 
coontry,  for  some  time  after  the  Conquest, 
eoDOSted  of  the  yeomanry,  vassals  and 
dependants  of  the  feudal  tenants;  and 
oecasionally  foot  soldiers  were  engaged 
by  tibe  kings,  onder  indentures,  to  serve 
in  the  wars.  The  English  troops  at  that 
time  wore  a  plain  iron  helmet  called  a 
hadmelj  and  a  linen  doublet  stuffed  with 
wool  or  cotton;  their  arms  were  gene- 
rally pikes,  but  f^uentiy  they  had 
swofds-  and  batde-axes. 

Under  the  third  race  of  longs  in  France, 
tiae  poaaessors  of  fieft  were  not  compelled 
to  furnish  in&ntry  for  the  armies ;  and  it 
appears  that  tiiis  duty  was  then  imposed 
OB  the  towns.  The  troops  thus  raised  were 
obliged  to  serve  only  in  or  nearthe  towns 
to  which  they  belonged ;  of,  if  they  were 
m^Trhf^^  to  a  considerable  distance  from 
Ifaenoe,  they  received  pa^r.  In  the  reign 
of  Philip  Augustus  this  militia  must  have 
been  very  numerous;  for  in  some  districts 
it  was  formed  into  l^ons,  and  was  com- 
p—^***^  by  persons  of  distincticm.  At  the 
battle  of  Bovines  (1214)  the  municipal 
anlitia  foimed  the  fint  line  of  the  French 


army,  but  it  was  defeated  by  the  German 
infimtiT,  which  was  more  numerous,  and 
even  then  of  better  quality  than  that  of 
France. 

In  1448  Charles  Vll.  instituted  the  mi- 
litia denominated  Francs  Archers,  which 
conssted  of  16,000  foot  soldiers  armed 
with  bows.  But  this  body  existed  only 
about  forty  years,  when  it  was  suppressed 
by  Louis  XL,  who  formed  a  standinff 
army  of  10,000  French  infimtry,  to  which 
were  joined  6000  Swiss ;  and  subsequently 
Charles  VIII.  added  a  large  body  of  Lans- 
quenets, or  German  in&ntry.  The  repu- 
tation -of  the  native  troops  in  France 
seems  to  have  been  then  at  a  low  ebb; 
for  Brant6me,  in  his  Discours  des  Colo^ 
nels,  describes  them  as  being  mostiy  the 
refiise  of  society — men  with  matted  hair 
and  beards,  who  for  their  crimes  had  had 
their  shoulders  branded  and  their  ears 
cut  off.  On  the  other  hand  the  Swiss 
soldiers  were  inured  to  discipline ;  they 
were  protected  by  defensive  armour  and 
formed  into  deep  battalions,  in  which  state 
they  were  able  to  render  the  shock  of 
cavalry  entirely  unavailing.  Large  di- 
visions of  these  troops  acoompanial  the 
army  of  Charles  VIIl.  into  Italy,  in  1494, 
where  their  ^ood  conduct  and  discipline 
greatijr  contnbuted  to  raise  the  reputation 
of  the  in&ntry  10  its  antient  standard. 

The  superiority  of  this  class  of  troops 
consists  m  their  being  able  to  act  on 
^und  where  cavalry  cannot  move;  and 
It  is  obvious  that  tiie  latter  must,  at  all 
times,  have  been  nearly  useless  in  the  at- 
tack and  defence  of  fortified  casties  or 
towns.  Even  when  the  cavalry  were  held 
in  the  highest  estimation  it  was  some- 
times found  convenient  for  the  knights  to 
dismount  and  act  as  infentry.  Froissart 
relates  that  at  the  battie  of  Cressy  the 
English  troops  were  formed  in  three 
lines,  consisting  of  men-at-arms  who 
fought  on  foot  and  were  flanked  by 
archers.  At  Poictiers  and  Agincourt  also 
the  men-atrarms  engaged  in  a  similar 
manner. 

The  Spanish  soldiery,  probably  from 
being  almost  constantiy  engaged  m  war- 
fkre  with  the  Moors,  had  early  acquired 
considerable  reputation ;  and  the  gallantry 
of  the  troops  on  foot,  in  keeping  the  field 
after  the  cavalry  had  retired,  has  been 
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sappofled*  though  this  opiiuon  of  the  ori- 
ffiii  of  the  name  is  now  rejected  as  fiinci- 
Mt  to  have  been  oonunemoiated  bj  the 
designation  of  infantry,  which  was  be- 
stowed opon  them,  itis  said,  in  consequence 
<^  their  naTing  been  headed  on  that  oocar 
sion  by  an  Inmnta  of  Spain.  The  great 
8hia«  which  the  Spanish  forces  had  in 
the  wars  carried  on  both  in  Italjr  and 
Flanders  daring  the  reigns  of  Ferdinand, 
Charles  V.,  and  Philip  II.;  their  steady 
discipline,  and  the  success  which  resulted 
from  the  assodation  of  musketeers  with 
pikemen  in  their  battalions,  caused  the 
infimtry  of  Spain  to  be  coosidered,  dup- 
ing iianj  years,  as  the  best  in  Europe. 
But  the  ri^TT  in  arms  between  the  fSn- 
peror  Charles  V.  and  Francis  I.  of  France, 
and  the  connection  of  Henry  YIII.  of 
England  with  both,  led,  in  the  several 
states  of  those  monarohs,  to  the  adoption 
of  the  improvements  which  had  been  in- 
troduced by  the  Spaxiiards.  It  may  be 
added  that  the  practice  of  keeping  up 
sfeuading  armies  composed  of  men  tramed 
in  the  art  of  war  under  a  rigid  system  of 
discipline,  together  with  the  universal 
adoption  of  the  musket,  has  now  brought 
all  the  in&ntrr  of  Europe  to  nearly  the 
same  degree  of  perfection. 

In  the  British  army  there  are  99  rcffi- 
ments  of  infantry  and  1  brigade  of  rine- 
men.  The  number  of  commissioned  offi- 
cers in  these  regiments  is  usually  89,  non- 
commissioned officers  64,  rank  and  file 
800,  making  the  total  strength  of  a  regi- 
ment 903.  The  chaige  of  fifty-one  regi- 
ments of  infimtry  in  184S,  avera^^ 
26,5562.  each.  The  cost  of  the  three  regi- 
ments of  foot-guards  in  the  same  year 
was  as  fdlows : — The  Grenadier  Guards, 
widi  96  oommissicMied  and  177  non- 
oommissioned  officers,  and  2080  privates, 
cost  86,081/.  The  Coldstream  Guards  and 
the  Soots  Fusileer  Guards  each  consisted 
of  61  commissioned  and  109  non-commi*- 
aoned  officers  and  1280  privates,  and 
cost  58,011/.  There  are  several  colonial 
corps  the  charges  of  which  are  defrayed 
by  this  country  by  a  parliamentary  vote. 
In  1845  the  number  of  infimtry  in  the 
pay  of  the  United  Kingdom  was  91,787 
of  all  ranks  (3879  commissioned  officers 
and  6486  noiHsommissioned  offioeiB,  and 
81»372  rank  and  fik)^  and  their  charge  for 


the  year  amounted  to  2,697,876/.  There 
were  besides  twenty-three 'regimentB  of 
infimtry,  consisting  of  26,073  officers  and 
men,  on  service  in  the  East  Indies,  the 
chaiges  of  which,  amounting  to  763,934i^ 
were  defrayed  by  the  East  In^  Com- 
pany. The  number  of  infimtry  in  the 
amues  of  the  great  European  powen  is 
as  follows:— Prussia,  87,256;  Rusoa, 
500,000;  Austria,  270,000,  and  the  pro- 
portion of  in&ntry  to  cavalry  is  as  5Jj,  to 
1 ;  and  France  has  100  regmients  of  in- 
ftntryof  theline. 
INFANT  SCHOOLS.  [Schools.] 
INFANT  WITNESSES.  [Aoe.] 
INFORMATION,  an  accusation  or 
complaint  exhibited  before  tiie  Court  of 
Kinff^s  Bench,  against  a  person  for  some 
miscCemeanor.  It  differs  firom  an  indict- 
ment [Indictkbnt]  principally  in  this, 
that  an  indictment  is  an  aocusaticm  found 
by  the  oath  of  a  grand  jury,  whereas  an 
information  is  simply  the  all^ation  of  the 
person  who  exhibits  it  nilbrmatioDS 
are  of  two  sorts :  those  which  are  psrtly 
at  the  suit  of  the  king,  and  partiy  at  that 
of  a  subject ;  and  secondly,  such  as  are 
in  the  name  of  the  king  only.  InformSp 
tions,  which  are  partlv  at  the  suit  of  the 
king  and  partly  at  that  of  a  subject,  are 
generally  exhibited  upon  penal  statutes, 
which  impose  a  penalty  on  the  offender, 
if  he  is  convicted,  one  part  of  which  is 
far  the  king  and  the  otner  psrt  for  the 
informer.  But  no  such  information,  when 
the  penalty  is  divided  between  the  in- 
former and  the  crown,  can  be  brought 
by  any  common  infiirmer  when  one  year 
after  the  commission  of  the  offence  is  ex- 
pired ;  nor  can  it  be  brought  on  behalf  of 
the  crown  after  the  lapse  of  two  years 
more ;  nor  when  the  penalty  is  originally 
given  to  the  king  only,  can  it  be  brought 
when  two  years  since  the  oommisnon  of 
the  offence  have  expired  (31  Eliz.  c  5). 

Informations  exhibited  in  the  name  oi 
the  king  alooe  are  eitiier  filed  ex-officio 
b^  the  lang^s  attomey-general  at  his  own 
ducretion,  when  they  are  called  ex-offieio 
informations;  or  they  are  exhibited  in 
the  name  of  the  king  by  some  private 
person  or  informer,  and  are  filed  by  the 
master  of  the  ^rown  office.  Ex-ofiicio 
informations  are  filed  in  the  case  of  ^reat 
misdemeanon  which  disturb  the  king'' 
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or  interfere  with  the  dis- 
I  Idiifflyoffiee.  Thotefiled 
rof  me  enywn  oiBoe  relate 
libelB,  which  distnrb 
mmki&t  yecB,  bat  do  not  diieody  tend 
»  wnb  the  hii^s  govemmeDt  No 
■ifii  iMr'w  en  he  fied,  except  thoee  in 
ihe  naac  of  tttt  attoaiey-genenl,  without 
the  ksve  of  ^eeout  of  King's  Bench, 
■odtibe  ippikatiBB  Ibr  leave  must  be  sup- 
ported ^  afidsnti  which  the  party  eom- 
piiiiird  of  has  aa  oMwiiunity  of  answer- 
iBg.  When  aj  iBfemation  is  filed,  it 
uiMl he  thedm the  imal  way  by  a  pedt 
jary  m  the  cooaty  iU' which  the  offence 
wweoMMned.  (Blackstone,  Com. 307; 
4  ft  5  Wa.  »d  Mary,  c  16.) 

il  k  BeeeHarr  for  the  court  of 
i  with  the  regolation 
:  of  any  charity,  the  at- 
as  infonnan^  on  the  rela- 
1  of  aone  pcnon  (who  is  called  the 
r),  fin  aa  inibrniation  in  the  ooort 
of  chaaeaT  fir  the  purpose  of  bringing 
the  oae  before  the  ooort.  This  is  simply 
aiBfd  aa  iafenaation :  the  other  inn>r- 
aatfoM  hBeoationed  are  distingnished 
by  the  wamtt  of  eximinal  infimnations. 

if  fc  eflfee  of   attomer-general   is 
^aoiat,  ^  sotioftor-geiieTal  has  power  to 

IKFOiOfER.  An  informer  is  a  man 
wha  kvi  aa  iaibrniation,  or  proaecates 
i  in  the  King'a  ooorts  iar  some 
d  the  law  or  a  penal  statnte. 
I  is  geoerally  called  a  com- 
r,  beeanse  he  makes  a  bosi- 
flf  laying  infoimatioiis  for  the 
of  ofa&ning  his  share  of  the 
[Ikiobxation.]  Peiwms  are 
\  Id  take  the  troable  of  disooTering 
for  which  a  pecmuary  penal^ 
~  €B  the  offoider,  by  the  pro- 
■sae  of  Ike  lewaid;  and  if  tiie  penalty  is 
iasBiaaed  for  lbe  pnblie  interest,  he  who 
sabesifae  offender  known  does  the  public 
a  serrieeL  Bat  still,  the  busmess  of  a 
eaonaoB  infonaer  is  looked  on  with  dis- 
lUuk  and  be  who  follows  it  is  generally 
deapiaed;  and,  peihaps»the  character  of 
iWBiauu  infonaers  is  gmerally  sach  that 
they  deserve  all  the  odinm  tlwy  raoeiire. 
Thrfstndinalikesitaad(mtothe  com- 
■MahaagaiaD.  This  diriike  of  infonaers, 
saapjy  as  soeliy  is  one  of  tfie  anomalies  of 


y,  who  hate  their  benefactor.  The 
don  of  the  dislike,  however, 
among  thoee  who  can  form  a  jost  jndg^ 
meat  of  things  is,  not  the  act  of  mforma- 
tion,  but  the  derices,  tricks,  auod  mean- 
nesses to  which  a  man  most  often  resort  m 
order  to  know  the  focts  on  which  his  infor- 
mation mnst  be  founded.  It  is  the  same 
fninciple  which  leads  as  often  to  condema 
a  man  for  making  certain  statements  in 
poblic,  not  beeanse  of  the  statements,  bat 
beeanse  of  the  means  by  which  he  may 
have  obtuned  his  knowledse.  When  a 
penalty  is  too  heayy,  or  when  the  law 
that  imposes  it  is  generally  disliked  by 
the  people  for  any  reason,  sood  or  ba<L 
the  popnlar  dislike  finds  a  definite  object 
in  the  informer  who  gives  effect  to  Uie 
law.  The  legislature  that  made  the  penal 
law  is  overlooked,  beeanse  the  legisbOare 
is  a  nnmber  of  persons :  the  informer  is 
one,  and  his  agency  is  seen  and  fdt 

In  absolnte  governments  there  are  spies 
and  political  informers,  who  are  the  tools 
of  a  government  which  has  no  role 
bnt  its  own  pleasore.  Some  people  have 
been  doll  enough  to  oonfoimd  all  in- 
formers in  one  class;  not  seeinff  that 
there  is  a  difference  between  an  informer 
who  helps  to  nve  effect'  to  a  law,  and  an 
informer  who  helps  a  tynnnical  govern- 
ment to  entrap  and  punish  persons  sus- 
pected of  disaneetbn  to  the  government 
or  of  designs  against  it 

INHERITANCE.    [Desceht.] 

INJUNCTION.  An  injunction  is  a 
writ  issuing  by  the  order  and  under  the 
seal  of  a  court  of  equity,  and  is  of  two 
kinds,  remedial  and  judicial. 

The  remedial  writ  is  used  for  the  fol- 
lowing purposes  among  many  others :  to 
restram  parties  from  prooeeduig  in  other 
courts,  from  negotiating  notes  or  bills  of 
exchange,  to  prevent  mt  sailing  of  a  ship, 
the  alienation  of  a  spedfic  chattel,  to  pre- 
vent waste  by  felling  timber  or  pulung 
down  buildings,  the  uftingement  of  p^* 
tents  or  oopyright,  to  repress  nuisances, 
and  to  j^ut  an  end  to  vexatious  litigation. 
The  wnt  of  injunction  is  useftxl  in  stoih 
pin^  or  preventing  wrongs  for  which  the 
ordmary  legal  remedy  is  too  slow. 

The  remedial  writ  of  injunction  is  again 
disdnguished  as  of  two  kinds,  the  sp^ial 
and  ue  commoa  injunction,  both  of 
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which  are  obtained  on  motion  before  the 
4Sourt 

As  a  general  role,  no  injunction  will  be 
granted  except  there  is  a  bill  already  filed. 

Special  injunctions  are  usually  obtained 
before  appearance  upon  motion  in  court, 
support^  by  a  certificate  of  the  bill  hav- 
iDg  been  filed,  and  an  affidavit  verifying 
the  material  circumstances  alle^  in  the 
bill  of  complaint ;  but  in  pressmg  cases, 
where  the  court  is  not  sitting,  the  process 
will  be  granted  upon  petition  supported 
in  like  manner. 

Special  injunctions  are  also  obtained 
upon  the  merits  disclosed  by  the  answer 
in  those  cases  which  do  not  appear  to  be 
of  so  urgent  a  nature  that  mischief  ma^ 
ensue  if  the  plaintiff  were  to  wait  until 
the  bill  is  answered.  The  special  injunc- 
tion granted  upon  the  merits  after  answer 
continues  until  the  hearing  of  the  cause. 

The  writ  called  the  common  injunction 
only  stays  proceedings  at  common  law ; 
and  in  the  first  instance  it  only  stays  ex- 
ecution, and  does  not  stay  trial  if  issue  be 
joined ;  but  it  may  by  amdayit  be  imme- 
diately extended  to  sta;^  trial. 

The  common  injunction  and  the  injunc- 
tion extended  to  stay  trial  continue  in 
force  until  the  defendant  has  fiilly  an- 
swe^d  the  plaintiff's  bill,  and  the  court 
has  made  an  order  to  the  contrary.  The 
defendant  therefore  cannot  apply  to  dis- 
solve this  injunction  until  he  has  put  in 
a  fliU  answer ;  but  the  special  injunction 
before  answer  continues  until  answer  or 
fhrther  order,  and  consequenti^  the  de- 
fendant ma^  move  upon  affidavits  to  dis- 
solve a  special  injunction  before  putting 
in  his  answer. 

It  would  be*  useless,  in  an  article  of 
this  description,  to  state  the  various  rules 
which  govern  the  practice  of  the  courts 
as  to  ^nting,  extending,  continuing,  or 
dissolving  injunctions.  They  are  laid 
down  at  length  in  the  various  books  of 
practice,  and  do  not  admit  of  compression. 

The  judicial  writ  of  injunction  issues 
subsequently  to  a  decree,  and  is  a  direc- 
tion to  yield  up,  to  aui^  or  to  continue 
the  possession  of  lands,  and  is  described 
as  bein^  in  the  nature  of  an  execution. 
This  wnt,  however,  is  virtually  abolished 
by  the  statute  11  Geo.  IV.  and  1  Wm. 
•Iv.  c  36,  sec.  U,  rule  19,  which  j^vee 


tiie  writ  of  assistance  at  onoe,  in  such 
cases  rendering  the  intermediate  steps  by 
injunction,  attachment,  &c.  unnecessary. 

The  Roman  Interdictum  was  in  many 
respects  similar  to  the  English  ii]junctioD. 
[Interdictum.] 

INJUNCTION,  SCOTLAND.   [Ik- 

TERDICT.] 

INNS  OF  COURT  AND  OF  CHAN- 
CERY. When  the  houses  of  law  were 
first  established  seems  very  doubtful;  but 
the  fixing  of  the  Court  of  Common  Pless 
at  the  palace  at  Westminster  appears 
greatiy  to  have  contributed  to  their  ori- 
gin. This  brought  together  a  number  of 
persons  who  (as  Spelman  says)  addicted 
themselves  wholly  to  the  stddy  of  the| 
laws  of  the  land,  and,  no  longer  consider- 
ing it  as  a  mere  subordinate  science,  soon 
improved  the  law  and  brought  it  to  that 
condition  which  it  attained  under  King 
Edward  I.  They  purchased  atvarioosi 
times  certain  houses  between  the  city  of 
London  and  the  palace  of  Westminster, 
fi)r  the  combined  advantage  of  ready 
access  to  Westminster  and  of  obtaining 
provisions  from  London.  "For  their 
liberties  and  privileges"  (observes  Mr. 
Agard,  in  an  essay  written  in  the  end  of 
the  seventeenth  century),  **  I  never  read 
of  any  granted  to  them  or  thdr  houses : 
fbr  having  the  law  in  their  hands,  I  doubt 
not  but  mey  could  plead  for  themselves, 
and  say,  as  a  judge  said  (and  that  rightly), 
that  it  is  not  convenient  that  a  judge 
should  seek  his  lodging  when  he  cometh 
to  serve  his  prince  and  his  country." 

In  Fortescue's  time  there  were  foar 
inns  of  court  and  ten  inns  of  chanceij} 
the  former  being  frequented  by  the  sons 
of  the  nobility  and  wealthy  gentry,  and 
the  latter  by  merchants  and  others  who 
had  not  the  means  of  paying  the  greater 
expenses  (amounting  to  about  ''twenty 
marks"  per  annum)  of  the  inns  of  court 
The  first  were  called  apprenticii  nobi- 
lioreSf  the  latter  apprenticti  only. 

On  tiie  workiuff  days,  says  Fortescoe, 
in  his  'De  Laumbus  Legum  Anglian,' 
most  of  them  apply  themselves  to  the 
study  of  the  law ;  and  on  the  holy  days 
to  the  study  of  Holy  Scripture.  But  it 
appears  that  they  did  not  entirely  neglect 
hghter  pursuits,  for,  sa^  the  same  learned 
rathor,  they  learn  to  smg  and  to  ezerct£e 
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tiheoaeHw  in  all  kind  of  hannony,  and 
lliev  also  practise  dancing  and  other  no- 
Uedieii's  pastimes.  He  ajs  they  did 
evcTTthing  in  peace  load  amity,  acod  al- 
thooi^  the  omjr  ponisfament  that  ooald 
be  inilieted  (as  is  the  case  now)  was  ex- 
polaoo,  tib^  dreaded  that  more  than 
odier  crinmial  offenders  ftar  imprison- 
ment  and  pnsonsL  The  mns  of  conrt,  for*- 
merlj  called  "  hostels,"  are  Lincoln's  Inn, 
die  Inner  Temple,  the  Middle  Temple, 
and  Gray's  Inn. 

Tbe  inner  Temple,  aswell  as  ^  Middle 
Tcmple,oweiitB  name  to  theKni^^tsTem* 
pUrs,  wlio  appear  to  haTc  established 
tlieraseKes  here  about  the  year  1 185,  and 
called  their  house  the  New  Temple. 
After  die  diaolatioa  of  that  order,  it  was 
gnaled  to  the  Knirixts  of  St  John  of  Je- 
raaalem  by  King  Edward  III.,  and  was 
soon  after,  according  to  Docdale,  demised 
by  tiwm  to  "dirers  proressors  of  the 
ffiBimnn  law  tet  came  from  Thayye's 
Inn,  in  Honnme.'' 

The  chnich,  wlndi  is  common  to  both 
sodeties,  was  fbonded  by  the  Templars, 
apoD  the  modd  of  that  of  the  Holy  Se- 
pnlehie  at  Jerosalem,  and  was  consecrated 
in  1185,  and  dedicated  to  the  Virgin 
Mary.  It  connsts  of  a  roond  tower  at 
the  wesleni  entrance,  and  three  aisles  nm- 
nin^  east  and  west,  and  two  cross  aisles. 
Ths  chnrch  has  been  recently  restored 


Besides  diese  Ibiir  inns  of  conrt,  there 
are  ei|^  inns  of  chancery,  which  are  a 
sort  of  daughter  inns  to  the  inns  of  court 
nicjate  now  onlTused  as  chambers,  and 
are  principally  inhabited  by  solicitors  and 
altanieyai  Iwo  belong  to  Lincoln's  Inn, 
aaneiy,  FumiTal's  Inn  and  Tha^ye's 
Ian;  the  fcrmer  of  these  two  has  lateW 
been  rebidlt,  and  has  a  front  towards 
Holbom;  it  comprises  upwards  of  100 
aela  of  ciiambers.  Four  belong  to  the 
Temple,  Clillbid's  Inn,  Clement's  Inn, 
New  Inn,  and  Lyon's  Imi.  All  these 
are  oiilBde  Tenqile  Bar,  near  the  Strand. 
The  TCBBaining  two,  Qtsfie  Inn  and  Bar- 
navdTs  Inn,  beloi^  to  Gray's  Inn.  Most 
flf  tibe  iana  of  chancery  have  a  hall,  in 
some  of  which  finners  are  provided  and 
tenoB  fcqit,  as  in  dw  inns  of  conrt ;  but 
4iese  terms  do  not  tjpalify  the  student  to 
he  called  to  tiie  bar. 
.n. 


Each  inn  of  court  is  governed  by  its 
own  benchers,  or  *' antients,"  as  they 
were  formerly  called,  who  fill  up  t& 
vacancies  in  their  own  body.  Any  bar- 
rister of  seven  years'  standinff  may  be 
elected  a  bencher;  but  that  honour  is 
now  usually  conferred  only  on  queen's 
counsel.  The  Benchers  of  each  inn 
exercise  the  power  of  calling  to  the  bar 
the  members  of  their  own  mn.  [Bab- 
bister.]  They  also  exercise  the  power 
of  disbarring  a  barrister,  that  is,  depriv* 
ing  him  of  the  privileges  which  thev  nave 
conferred  by  CBdling  him  to  the  bar,  if 
thev  see  sufficient  reason  for  such  a  pro- 


IN(JUEST.     [CORONEB.] 

INSANITY,  LEGAL.    [Luhact.] 

INSOLVENT  i8,literany,amanwho 
cannot  pay  his  debts.  But  a  man  is  not 
properly  called  insolvent  till  he  has 
been  found  to  be  so  bv  the  process  to 
which  he  is  liable  under  the  insolvent 
acts,  if  he  does  not  pay  his  creditors. 
Statutes  have  from  time  to  time  been 
passed  for  the  purpose  of  releasing  from 
prison,  and  sometimes  from  their  debts, 
persons  whose  transactions  have  not  been, 
of  such  a  nature  as  to  subject  them  to  the 
Bankrupt  Laws.  These  statutes  have 
been  passed  fbr  a  limited  time  only,  and 
have  been  continued  by  subsequent  enact- 
ments. 

The  Insolvent  Law  of  England  was 
consolidated  by  the  7  George  IV.  c.  57, 
continued  by  the  1  William  IV.  c  38, 
and  since  by  annual  statutes  fbr  one  year. 
It  was  somewhat'  modified  by  1  and  8 
Victoria,  c  110.  The  htw  is  administered 
by  conmiisdoners  appointed  by  the  crown, 
in  a  court  called  the  Insolvent  Debtors' 
Court,  and  three  of  the  commissioners 
from  time  to  time  make  circuits,  and  give 
their  attendance  at  the  assize  towns  or 
odier  places  where  prisoners  may  be  or- 
dered to  appear.    [CiBcurrB.] 

By  the  1  &  2  Vict  c  110,  no  person 
can  be  arrested  upon  mesne  process  in 
any  civil  action,  excq>t  in  certain  cases 
specially  provided  for  l^  the  act 

The  general  object  of  the  law  as  to  in- 
9olvency  is  to  release  the  debtor  from  pri- 
son, to  free  his  person  from  liability  as  to 
debts  contracted  previous  to  his  dischaige, 
but  to  make  all  his  present  and  future  ac- 
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quired  property  available  for  the  benefit  of 
his  creditors.  Where  new  creditors  have 
a  claim  on  the  insolvent's  subseqnently 
acqoired  property,  which  is  of  snch  a 
nature  that  it  cannot  be  taken  in  execu- 
tion, it  may  be  necessary  to  apply  to  a 
court  of  equity,  which  in  administering 
such  estate  of  a  deceased  insolvent,  will 
pay  the  creditors  subsequent  to  the  insol- 
vency first,  and  then  the  creditors  prior 
to  the  insolvency. 

It  is  not  easy  to  state  the  law  and  prac- 
tice as  to  insolvency  at  present,  in  conse- 
quence  of  sevewd  acts  naving  been  re- 
cently passed  in  a  great  hurry,  and  in 
consequence  of  the  last  act  having  only 
just  come  into  operation. 

From  August,  1842,  to  August,  1845, 
three  acts  have  been  passed  relating  to 
insolvent  debtors :  these  are  5  &  6  Vict, 
c.  116;  7  &  8  Vict,  c.  96;  and  8  &  9 
Vict,  c.  127. 

The  act  5  &  6  Vict,  c.  116,  which 
came  into  operation  1st  November,  1842, 
enabled  a  person  who  was  not  a  trader 
within  the  meaning  of  the  bankrupt  laws, 
or  a  trader  who  owed  debts  which 
amounted  in  the  whole  to  less  than  300L, 
to  obtain  by  petition  a  protection  from 
the  Court  of  JBankruptcy  in  London  or 
the  commissioners  of  the  District  Courts 
of  Bankruptcy  in  the  country,  from  all 
process  whatever  (except  under  a  judge's 
order),  either  against  his  person  or  pro- 
perty until  the  case  was  adjudicated  by 
the  court.  In  the  interim  the  insolvent's 
property  was  vested  in  an  official  assignee 
appointed  by  the  court'  If,  on  the  hear- 
ing of  the  petition,  the  commissioner 
were  satisfied  with  the  allegations  which 
it  contained,  and  that  the  debts  were  not 
contracted  by  fraud,  bi-each  of  trust,  or 
by  any  proceedings  for  breach  of  the 
la  8,  he  was  empowered  to  make  a  final 
ord'ir  for  the  protection  of  the  petitioner 
from  all  process,  and  to  cause  bis  estate 
and  effects  to  be  vested  in  an  official  as- 
signee, together  with  an  assignee  chosen 
hj  the  creditors.  The  commissioner 
might  also,  if  he  thought  fit  make  an 
order  for  carrying  into  effect  such  pro- 
posal as  the  petitioner  might  have  set 
forth  in  his  petition,  and  direct  some  al- 
lowance to  be  made  for  the  support  of 
the  insolvent  out  of  his  effects. 


The  act  7  &  8  Vict,  c.  96,  passed  9th 
August,  1844,  is  entitled  *  An  act  to 
amend  the  law  of  Insolvency,  Bank- 
ruptcy, and  Execution.'  It  enacted  that 
any  prisoner  in  execution  upon  judgment 
in  an  action  for  debt,  who  was  not  a 
trader,  or  whose  debts,  if  a  trader,  were 
under  300/.,  may,  without  any  previoos 
notice,  by  petition  to  any  court  of  bank- 
ruptcy, be  protected  from  process  and 
from  being  detwned  in  prison  fi}r  any 
debt  mentioned  in  his  schedule ;  and  if  so 
detained,  the  commissioners  of  any  bank- 
ruptcy court  may  order  his  discharge. 

The  property  of  the  insolvent  may 
be  seized  for  the  benefit  of  his  credit- 
ors with  the  exception  of  the  wearing 
apparel,  bedding,  and  other  necessaries 
of  the  petitioner  (tiie  insolvent  under 
7  &  8  Vict  c.  96)  and  his  family,  and 
the  working  tools  and  implements  of 
the  petitioner  not  exceeding  m  the  whole 
Uie  value  of  20/.  Under  the  7  &  8  Vie 
c.  96  (§  39)  if  a  petitioner  for  protection 
fh)m  process  (pursuant  to  the  provisions  of 
that  act)  shall  wrongfully  and  fraudulently 
omit  in  tiie  schedule,  which  schedule  he 
is  required  to  make  (5  &  6  Vic  c  1 16), 
any  property  whatsoever,  or  retain  or 
exempt  out  of  such  schedule  any  wearing 
apparel,  bedding,  or  other  necessan«» 
property  of  greater  value  than  20/.,  he 
shall,  upon  being  duly  convicted  thereof 
be  liable  to  be  imprisoned  and  kept  to  hard 
labour  for  any  period  not  exceeding  tiiree 
years.  *  . 

The  7  &  8  Vic.  c.  96  made  a  great  al- 
teration  as  to  debts  under  20/.  The  5  *  th 
section  is  as  follows:  "Whereas  it  « 
expedient  to  limit  the  present  po'^^' ?^ 
arrest  upon  final  process,  be  it  enacted, 
That  from  and  after  the  passing  of  this 
act,  no  person  shall  be  taken  or  charged 
in  execution  upon  any  judgment  obtauied 
in  any  of  her  Majesty's  superior  courts,  or 
in  any  county  court,  court  of  requests,  or 
other  inferior  court,  in  any  action  for  tne 
recovery  of  any  debt  wherein  the  sum 
recovered  shall  not  exceed  the  sum  of  20/. 
exclusive  of  the  costs  recovered  by  sucn 
judgment"  The  58th  section  provided 
that  upon  application  to  a  judge,  of  one 
of  the  superior  courts  of  law  at  West- 
minster, or  to  the  court  in  which  socn 
judgment  as  is  mentioned  in  section  5/, 
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ibll  IttTC  beeo  olwaim^,  all  penons  in 
tuea^oQ  at  the  time  of  passing  this  act 
he  di9chai«d,  when  tlie  d«bc  exclusive 
dtosiMwL  not  exceed  what  is  specified 
□  the  57tk  seetkn.  Accordingly,  snch 
persons,  on  mkiiig  application  pursnant 
U>  t^  saOi  secciaa  of  this  act,  were  dis- 
charged from  phson  in  England  and 
Wales. 

The  fotrnffmnt  of  the  legislation 
contained  in  tk57th  and  58th  sections 
of  7  &  8  Fxt  c  9e,  were  these.  All 
perBODi  tW  vere  in  confinement  for 
debts  wtAa  iOL,  exeksiTe  of  costs,  might 
get  their  libeRy;  bat  the  judgment  upon 
wldcb  ^  Mir  vas  taken  in  execution 


t  ■  lone  (§  38),  and  the  judg- 
ment otdiiDror  creditors  had  their  re- 
meir  ad  exKotioa  upon  every  such 
jtd^Bi  tffoA  the  property  of  the 
deter, >tBdiey  might  have  had  if 
he  fad  aew  bca  taken  in  execution 
Bpnadbjo^gmenL  The  59th  section 
gave  to  &  jidge  who  should  try  such 
a»  \i  ^>  beio^  either  a  judge  of  one 
of  tfaapBior  courts  or  a  barrister  or 
attn^tf  lav,  power  to  imprison  the 
4efci4ttt((ldilor)  for  such  times  as  are 
■^tttBd  b  f  58,  if  he  should  appear 
tokiciea  fi^tj  of  iinud  in  contracting 
tbe  debt,  or  fad  contracted  it  under  the 
<afar  citaBBnioes  mentioned  in  the 
SS6xaaL 

Tfa aantof  debts  in  Eng^d  and 
'**fa  lader  20/.  must  always  form  a 
JBJ  OBodeiaWe  proportion  of  all  the 
d^  tfat  are  at  any  time  due  in  Eog- 
nt^aad  Wales.  Such  debts  comprehend 
» lup  pan  of  the  dealings  of  shopkeep- 
^  ttd  pettjr  tadesmen ;  probably  in  a 
^  hj]^  immber  of  cases  debts  under 
«•  naj  ooDprehend  every  debt  that  is 
««V>  a  large  body  of  petty  tradesmen, 
lie  tradesmen  no  doubt  do  in  many  cases 
p!fi  acdit  to  penons  who  have  no  rea- 
*"^  means  of  payment,  and  with 
'«K  cbracter  and  condition  they  are 
^  imperfectly  acquainted.  Many 
Pttxai  are  always  willing  to  contract 
adebt,bcit  nerer  intend  to  pay  if  they 
Q&  belp  it  Another  class  of  debtors 
fmm  of  those  whose  morality  is  not  so 
veil  ixed  as  to  make  them  good  and 
^^  Wers,  but  who  will  pay  and  do 
paj  BiAer  the  cominDed   inflnence  of 


some  feeling  of  honesty  and  some  fear  of 
the  consequences  of  non-payment  A 
third  class,  which  we  hope  may  be  the 
most  numerous  of  all,  is  willing  to  pay, 
but  often  requires  time,  and  must  be  de- 
prived of  numy  comforts  if  they  cannot 
command  the  credit  which  their  charac- 
ter and  earnings  fidrly  entitle  them  to. 
[Credit.] 

The  57th  and  56th  sections  of  the  7  & 
8  Vict  c.  96,  deprived  creditors  of  their 
hold  upon  their  debtors  for  sums  under 
20/.,  and  left  to  all  persons  who  had 
claims  upou  persons  in  prison  for  sums 
above  20i.,  the  power  of  still  keeping 
their  debtors  there.  As  to  debts  under  201. 
existing  before  the  act,  and  for  which  the 
debtor  was  not  in  execution,  it  left  the 
creditor  no  remedy  except  agunst  his 
property.  And  here  we  may  remark  that 
the  question  as  to  the  imprisonment  of 
debtors  seems  reducible  within  narrow** 
limits,  if  we  view  it  merel^r  as  it  affects 
the  interests  of  the  community.  The  ob- 
ject in  allowing  a  debtor  to  be  seized  is 
not  to  punish  lum  as  a  debtor,  but  that  he 
may  be  subjected  to  a  complete  examina- 
tion for  the  purpose  of  discovering  what 
bis  property  is,  that  he  has  not  parted 
with  it  to  defraud  his  creditors,  and  that 
there  was  no  fraud  in  tiie  contracting  of 
the  debt  The  simple  fact  of  being  in- 
debted and  unable  to  pay  should  not  be 
punished.  The  contracting  debts  under 
such  circumstances  as  amount  to  fraud 
ought  to  be  punished.  The  prindple 
then  which  should  guide  a  legislature 
should  be,  not  to  punish  a  man  simply 
because  he  is  indebted  and  cannot  pinr  his 
debts,  but  to  punish  him  for  any  nund 
that  is  committed  either  in  contracting 
the  debt  or  in  attempting  to  evade  the 
payment  of  it  Now  in  the  case  of  a 
debtor,  fraud,  both  in  contracting  a  debt 
and  in  attempting  to  evade  payment,  is 
known  by  expenence  to  be  a  thing  of  • 
frequent  occurrence;  and  it  is  therefore 
just  and  reasonable  that  judgment  cre- 
ditors should  have  the  power  to  secure 
the  person  of  their  debtor  until  he  has 
paid  his  debts  or  made  a  full  and  honest 
statement  of  his  means  of  payment 

The  effect  of  the  last-mentioned  act 
was  of  course  to  diminish  the  credit 
^ven  by  small  dealers  to  all  persons. 
•  12 
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Hie  acft  also  relieved  many  dishonest 
debtors  fh>m  the  payment  of  their  past 
debts,  for  it  deprived  the  creditor  of 
his  most  efficient  remedy;  and  as  to 
all  fhtare  dealings,  it  rendered  tiie 
small  tradesman  less  willing  to  nve  cre- 
dit to  those  who,  nnder  the  ola  system, 
had  k.  Bat  ^e  act  did  more:  it  encoa- 
raged  frand  and  a  firandulent  system  of 
trule.  Persons  who  were  refused  credit 
by  respectable  tradesmen,  who  honestly 
paid  for  their  goods,  ooold  still  obtain 
credit  of  tradesmen  whose  practices  were 
not  so  honest  The  amonnt  of  mischief, 
both  pecuniary  and  moral,  caused  by  this 
unwise  measure,  may  be  estimated  from 
the  loud  complaints  against  it  fh>m  all 
parts  of  the  kingdom,  fh>m  a  great  variety 
of  tradespeople,  especially  tailors,  shoe- 
makers, botehers,  bakers,  grocers,  three- 
fburtfo  of  whose  debts,  and  of  retail 
tradesmen  generally,  are  ordinarily  in 
soma  under  20/.  In  some  wholesale 
trades  three-fburths  of  the  debts  are  also 
in  sums  under  90L  Their  debtors  set 
them  at  defianoe,  as,  eacoept  in  cases  of 
fraud,  there  was  no  power  of  obtaining 
payment  except  by  an  action  in  one  m 
the  superior  courts,  in  which  case  the 
creditor  would  have  to  pay  the  costs  out 
of  his  own  pocket,  and  m  the  end  might 
be  unable  to  obtain  satisfaction  for  the 
debt  Even  in  tiie  small  debts'  courts, 
the  costs  allowed  being  small,  the  cre- 
ditor who  sued  was  generally  charged 
extra  costs,  which  could  not  be  charged 
to  the  debtor.  Many  tradesmen  had  debts 
in  sums  of  less  than  toZ.  which  in  the 
a^mate  amounted  to  a  lam  sum,  per- 
haps m  some  cases  to  2000/.  or  SOOO/. 
In  some  of  the  provincial  towns  it  was 
stated  that  the  aggregate  amount  owing 
in  soms  under  20/.  was  not  less  than 
100,000/. 

It  would  seem  as  if  the  lecislatare 
made  this  alteration 'as  to  SO/L  debts 
under  the  opinion  that  all  persons  liable 
to  that  amount  and  under,  must  be  very 
iU-used  people  who  required  relief,  and 
that  tiie  creoitors  need  not  to  be  regarded 
in  the  matter.  The  creditors,  however, 
did  not  fail  to  make  thMr  complaints 
known,  and  never  were  complaints  more 
reasonable. 

The  legislatafe  have  iht 


the  mischief  which  they  did  by  a  new 
act,  8  &  9  Vict,  c  127,  and  intitaled  very 
significantly  *  An  act  for  the  better  se- 
curing the  payment  of  small  debts ;'  and 
it  began  by  declaring,  which  every  tiiink- 
ing  man  will  allow  to  be  true,  that  "it  is 
expedient  and  just  to  give  crediton  a 
iiirther  remedy  fbr  tiie  recovery  of  debts 
due  to  them.''  The  sums  to  which  the 
act  applies  are  debts  under  20/^  exdosive 
of  costs.  The  powers  of  7  &  8  Vict,  c. 
96,  and  of  the  several  acts  relating  to 
insolvency  are  applicable  to  8  &  9  vict, 
c.  127. 

The  act  (8  &  9  Vict  c  127)  gives 
to  creditors  the  means  of  obtaining  pay- 
ment of  sums  under  20/.,  brides  tiie  costs 
of  suit,  by  the  following  process.  A  cre- 
ditor who  has  obtained  Judgment  or 
order  for  paj^nent  of  a  debt  not  exceedmg 
20/.  (exclusive  of  costs)  may  summoo  his 
debtor  before  a  commissioner  of  bank- 
ruptcy ;  or  he  may  summon  his  debtor 
berore  any  court  of  requests  or  oonseienoe, 
or  inferior  court  of  record  for  the  re- 
covery of  small  debts,  if  the  Judge  of  such 
court  is  a  barrister-at-law,  a  special 
pleader,  or  an  attorney  of  ten  years' 
standing.  It  may  here  be  remarked  that 
this  part  of  tiie  act  which  takes  tiie  juris- 
diction of  the  courts  of  request  out  of  the 
hands  dT  non-professional  commisnoners 
is  a  new  provision.  The  Judges  of  these 
courts  are  made  removeable  fbr  misbe- 
haviour or  misconduct,  and  the  conns 
win  be  assimilated  in  some  degree  to  the 
Bankruptoy  and  Insolvency  Courts. 

On  the  appearance  of  the  debtor  before 
the  commissioner  or  court  upon  sum- 
mons, he  will  be  examined  by  the  court, 
or  by  the  creditor  if  he  think  fit,  "  touch- 
ing tiie  manner  and  time  of  his  contraetiDg 
the  debt,  the  means  or  prospect  of  pay- 
ment he  then  had,  the  property  or  means 
of  payment  he  still  hath  or  may  have, 
the  disposal  he  may  have  made  of  aojr 
property  since  contracting  such  debt 
The  commissioner  is  empowered  to  make 
an  order  on  the  debtor  **  fbr  the  payment 
of  his  debt  by  instalment  or  otherwise  ;* 
and  if  the  debtor  ihils  to  attend  or  to  make 
satisfactory  answer,  or  shall  appear  to 
have  been  guilty  of  fVaud  in  contracting 
the  debt,  or  to  have  wilfully  contracted  it 
without  reascmable  prospect  of  being  able 
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iO|iiyk,or  %>  Itsre  eaoeealed  cr  made 

■•m;  "viiiib  \aA  luiiycuj  in  order  to  defeat 

&  erefiSDm,  tbe  oooiiniarioiier  or  judge 

tf  te  cont  iDBy  eooamit  him  for  any 

^amt  nsi  ewfiiiiRiw  Ibclj  dmjs ;  but  snch 

iBptimumt  ^nu  not  operate  in  satis- 

&G6flnQrtbKdii^  WcsLring  apparel  and 

hpddiiog  of  ft  jBifBod  debtor,  and  the 

ifliigthenentB  of  lai  tnde,  aoaoanting  in  tiie 

waoie  to  a  sob  bqI  exeeedisg  5i.  in  Yalue, 

aiecaMMfjedfaiaMire.  The  powers  of 

all  iBfenor  eoerli  aader  this  act  are  aanmir 

lafeed;  aadaniieoBBiiienoedinonesmall 

defai  esartcaaot  be  vemo^ed  to  another 

■indhir  eoart  m  die  aaine  town.   When  a 

dehCcaeee^  loL,  the  ndt  may  be  vemoTed 

Inr  certioiaa  ts  the  Hqierior  oonrts.  Any 

of  Ikt  Xaieitj's  aeerelaries  of  slate  are 

end  la  altar  or  enlarge  the  jnria- 

i  if  ail  snail  debts  and  inferior 

Ike  act  itself  enlarges  the  juris- 

I  tf  enmof  requests,  where  sums 

lU.  oonld  hereto&reonly  be 

soniB  not  exceeding 

1  in  them.  It  is  provi- 

I  ISf^  icti  that  aUsnitors' money  paid 

>Bi»«MtBd  aot  elaimed  ibr  nx  yean, 

V  •»  «i  isto  a  ted  for  the  pajrment  of  the 

ly  fBycaeca  of  carrying  on  the 

leftfieooiirt 

Mt  7  ft  8  Viet.  e.  70,  which  came 

Isi  September,  1844,  and 

'Am  Act  for  fiidlitating  ar- 

between  Deblon  and  Credi- 

Ik'  is  ef  the  natue  of  an  insolvent  act 

act  a  debtor  who  is  not  sab- 

I  to  Ae  Baakrupt  Laws  may  apply  by 

'  *  ■  to  a  eoort  of  bankraptey  and 

pioteedoo  from  arrest,  pronded 

-"*= —  be  signed  by  one-third  in 

;  valne  of  his  creditors.    The 

i  most  set  forth  the  cause 

rto  meet  his  creditors,  and 

I  a  propositioii  fi>r  the  fbtnre  pay- 

aasc  or  the  eompronuse  of  his  debts,  and 

a  flMoBeBt  of  his  assetsand  debts.    Any 

oaeef  the  eoomiaooners  of  bankmplcy 

lae  the  petitiooing  debtor,  or 

r  who  mar  join  in  the  petition, 

MSB  produDed  by  the  debtor, 

and  ii  he  be  8atiB6ed  with 

made,  he  may  convene  a 

■Hff<S"g  of  all  the  petitioner's 

i»  and  appmnt  an  official  assignee, 

ir,  or  a  creditor  to  report  the  pro> 


oeedings.  If  at  the  first  meeting  the 
nugor  part  of  the  creditorsin  number  and 
value,  or  nine-tenths  in  value,  or  nine^ 
tenths  in  number  of  those  whose  debts 
exceed  20L,  shall  assent  to  the  profpontion 
of  the  debtor,  a  second  meeting  is  to  be 
appointed.  If  at  the  second  meeting 
three-fifths  of  the  creditors  present  in 
number  and  value,  or  nine-tenths  in 
value,  or  nine-tenths  in  number  of  those 
whose  debts  exceed .  20il,  shall  agree  to 
the  arrangement  made  at  the  first  mMV 
ing  and  reduce  the  terms  to  writings  such 
resolution  shall  be  binding,  provided  one 
full  third  of  the  creditors  in  number  and 
value  be  present.  Under  this , arrange- 
ment the  affidrs  of  the  debtor  may  be 
settled.  When  this  has  been  efiectcd, 
a  meeting  of  the  creditors  is  to  be  held 
befi>re  the  ooBunissioner,  who  is  to  give 
the  debtor  a  certificate,  which  shall  ope* 
rate  as  a  certificate  under  tiie  statote 
relating  to  bankrupts. 

The  regulations  of  the  7  ft  8  Vict  c. 
96,  as  to  debts  under  302.  oauaed  universal 
dissatisfiiction  among  creditors  in  Eag^ 
land  and  Wales,  as  we  have  already  ob- 
served. The  debtors,  we  may  presume, 
were  satisfied  with  the  new  law.  The 
evidence  taken  before  the  Lords'  Commit- 
tee in  1845  proved  the  necessitf  of 
amending  this  act  The  historv  or  tins 
piece  of  unwise  legislation  and  of  its  cor- 
rection is  useful.  It  shows  how  ill* 
considered  measures  mnj  sometimes 
become  law  in  this  country,  in  which  tiie 
mass  of  publte  buaness  is  so  enormous 
that  important  statutes  are  sometimes 
enacted  m  great  haste  and  oonsequentiy 
without  due  deliberation.  It  also  shows 
that  the  force  of  opinion,  when  sustained 
by  sound  reasons  and  directed  by  men 
<H  judgment,  is  strong  enough  to  mdnce 
the  legislature  to  amend  their  mistakes. 

The  law  of  debtor  and  creditor^  has 
been  a  difficulty  in  all  countries.  In 
England  an  insolvent  debtor  may,  in 
oertun  cases,  be  subjected  to  the  opera- 
tion of  the  Bankrupt  Laws.  [Bank- 
rupt.] If  he  cannot  claim  the  b^cfit  of 
tiie  Bankrupt  Laws,  he  is  sal^eet  to  the 
law  that  relates  to  insolvent  debtors. 
The  question  of  arrest  and  imprisonment 
for  debt  has  been  chiefly  discussed  with 
I  reference  to  insolvent  debtors,  that  is,  the 
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elass  of  debtora  whose  debts  hare  not 
been  contracted  in  the  operations  of  trade 
or  commerce^  or  under  such  circum- 
stanoes  as  to  bring  them  within  the  Bank- 
rupt Laws. 

Formerly  there  were  two  kinds  of 
arrest  in  dvil  cases,  that  which  took 
place  before  trial,  and  was  called  arrest 
on  mesne  process ;  and  that  which  takes 
place  after  trial  and  judgment,  and  is 
called  arrest  on  final  process.  In  the 
arrest  on  mesne  process  it  was  only  ne- 
cessary for  the  plaintiff  to  make  an  affi- 
davit that  the  cause  of  action  amounted 
to  20/.  (7  &  8  Geo.  IV.  c.  71),  upon 
which  he  could  sue  out  a  writ  called  a 
capias^  which  was  directed  to  the  sheriff, 
who  thereupon  gave  his  officers  a  warrant 
for  seizing  the  tdleged  debtor.  The  sta- 
tute 1  &  2  Vict  c.  110,  §§  2,  d,  4,  5,  6, 
enacted  that  no  person  can  l>s  arrested 
for  alleged  debt  before  a  judgment  has 
been  obtained  against  him,  unless  it  can 
be  shown  to  the  satisfaction  of  a  judpe  of 
one  of  the  superior  courts  that  the  plaintiff 
has  a  cause  of  action  against  such  person 
to  the  amount  of  20Z.  or  upwards,  and 
that  there  is  probable  cause  to  believe 
that  the  defendant  is  about  to  quit  Eng- 
land. A  defendant  may  also  be  arrested 
upon  mesne  process  when  he  has  received 
an  unfavourable  judgment  in  the  court 
for  the  relief  of  insolvent  debtors  (1  &  2 
Vic.  a  110,  §85). 

Arrest  in  execution  is  therefore  now 
the  only  arrest  that  is  of  any  practical 
importance :  it  means  the  arresting  of  a 
man  after  a  court  of  justice  has  decided 
that  he  owes  a  debt  The  ground  of  ai^ 
resting  the  man  is,  that  he  does  not  pay 
the  debt  pursuant  to  the  judgment;  in 
other  words,  he  disobeys  die  command 
of  the  court,  which  has  declared  that  he 
must  pay  a  certain  sum  of  money  to  the 
plainti£ 

On  the  subject  of  maintaining  the  law 
of  arrest  in  execution  there  has  been  dif- 
ference of  opinion.  The  best  arguments 
in  fiivour  of  it  tiiat  we  have  seen  are 
contained  in  a  *■  Supplementary  Paper  on 
Bankruptcy  and  Insolvency,  by  William 
John  Law,  Esq.  Dissentient  from  the 
Keport.  Presented  to  both  Houses  of  Par- 
1  lament,  1841.'  Mr.  Law  did  not  sign 
the  report  of  the  other  oommissionen  on 


the  subject  because  he  did  not  agree  wi 
them ;  and  the  Supplementary  Paper  co 
tains  the  reasons  of  his  dissent. 

With  respect  to  arrest  in  execatio 
Mr.  Law's  intimate  knowledge  of  tl; 
relation  of  debtor  and  creditor  has  ei 
abled  him  to  answer  fully  all  tjie  argc 
ments  oi  those  who  attempt  to  show  th 
insufficiency  of  this  final  arrest.     He  ha 
proved  beyond  doubt  the  justice  of  thi 
final  arrest,  or  if  the  word  justice  be  ol 
jected  to,  its  usefulness  to  the  communifj 
A  man  is  not  now  arrested  till  he  ha 
disobeyed  the  judgment  of  a  court  o 
justice.    It  is  his  business  to  show  wh] 
he   disobeyed    the  judgment ;    and    ii 
the  mean  time  either  his  person  must  b 
secured,  or  the  judgment  of  the  cout 
must  be  treated  as  a  mere  idle  form.    1 
may  be  said,*  the  plaintiff  can  proceed  U 
take  the  debtor's  property :  but  even  risi 
ble  property  cannot  always  be  got  at ;  foi 
when  the  dieriff  goes  to  seize  it,  "  somt 
one  on  the  premises  holds  np  a  hit  oi 
parchment  called  a  bill  of    sale,  and 
frightens  him  out  again ;  there  is  not  one 
plaintiff  in  five  hundred,  great  or  smaih 
who  has  courage  enough  to  indemnify 
the  officer,  and  defy  the  fraud."    If  there 
is  this  difficulty  as  to  the  taking  posses- 
sion of  a  debtor's  visible  property,  what 
must  be  the  difficulty  of  getting  at  the 
property  of  the  debtor  which  is  not  via- 
ble ?    And  what  other  mode  can  be  sug^ 
gested  of  compelling  the  defendant  to 
give  a  true  account  of  all  his  property 
than  to  imprison  him  until  he  does  ?    **  A 
defendant  nas  always  been  prone  to  place 
his  property  out  of  reach  of  an  execution, 
but  there  bias  been  this  one  restraint :  he 
says  to  himself,  *  If  I  make  my  property 
safe,  they  will  take  me,  and  then  I  most 
bring  it  forward.'     When  property  onlv 
can  be  touched,  the  Argument  is  changed, 
it  becomes  this :  '  If  I  make  my  propertf 
safe,  my  enemy  can  do  nothing.'     ^ 
necessary  is  process  against  the  person 
for  process  a^ust  the  propertv,  and  so 
unreasonable  is  it  to  require  of  the  cre- 
ditor by  record  the  establishment  of  any 
further  case,  in  order  to  eiititle  him  to  an 
execution.     His  judgment  is  his  case: 
the  clearest  duty  lies  on  t^e  other  party 
to  establish  his  exemption;  from  the  taak 
of  satisfying  it"  f 
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7%e  great  argBment  of  the  Report  from 
Mr.  Law  disKzitB  is  this:  that  all 


eseentioB  against  the  person  presumes 
Itmad.  This  argnmeot  is  Tery  absurd. 
T^  pRsampdao  ought  to  be  against  the 
deiiaar  who  does  not  obey  the  judgment 
of  tlK  eonrt.  He  may  be  guilty  of  fraud 
or  he  may  sot :  it  is  his  business  to  ex- 
piam  why  he  disobeys  the  order  of  the 
eoort.  Ths  mamait  against  execution 
m  fiwmtdwl  oa  &  pRsomption  being  in 
tfae  debtar^s  fkroar,  instead  of  being,  as  it 
i&»  agonal  iasa.  "The  practical  justice 
and  wiadora  is  ia  sobjectuifl;  all  (debtors) 
to  aearchiBg  k^pnTy,  for  the  purpose  of 
'  iaf  whether  they  are  dishonest 
I'sai  quite  sure  that  in  that 
t  (the  hsDheDt  Court)  where  search- 
r  ■  known  and  practised,  it  is 
anry  to  be  applied  to  every 
!  as  dbe  Bsaas  of  disclosing  its  true 


B  must  not  be  presumed : 
i  is  to  be  presumed :  it  may  or 
nay  not  be  dat  which  Is  told  by  the  word 
"      '  flbt  pncise  shade  cannot  be  pre- 
';  6e  ebuacter  and  degree  are  to  be 
\  ib^Ki^  a  deliberate  and  forced 
,r.   It  is  misrepresentation  to  say 
thBl,/«iitf  is  presamed  and  punished  on 
jHmiBjrtMB ;   the  coercion  which  was 
mmetfmtij  panishment  is  now  necessary 
mraam  so  the  mresti^tion  of  a  ques- 
tioB  in  vhicfa  presumption  is  and  ought 
to  lei^piBst  the  party  coerced.  The  debtor 
in  eieeadon  is  the  applicant  for  indul- 
pence;  he  has  to  establish  his  case ;  but  he 
IS  St  fiberty  to  institute  proceedings  to- 
wards this  question  instantly  on  his  arrest; 
aad  aot  only  is  he  at  liberty  to  seek  exemp- 
liaa  from  die  eonsequences  of  the  injury 
wUch  he  has  done  to  the  particular  party 
who  has  parsaed  him,  but  to  use  the  same 
oppmiamty  fi>r  acquiring   a    privilege 
sg^iast  every  person  in  the  kingdom  to- 
wds  vfaora  he  stands  in  a  similar  predica- 
neat .-  on  giving  to  the  true  owners  a  part 
flf  dieir  property,  or  on  showing  that  there 
RBiaiBS  DO  part  to  sarrender,  he  receives, 
if  eiease  'm  focmd  for  granting  it,  this 
gnat  boon — a  total  freedom  for  the  future 
of  per»D  and  property ;  save  that  if  ever 
he  teoone  in  the  full  9nd  fkir  sense  of 
t&e  WQfda  of  ability  to  pay,  there  will 
tmk  in  a  competent  tribunal  the  power 


to  ascertain  that  ability  and  to  exact  that 
payment. 

*'  It  is  almost  unnecessary  to  say  that 
these  results  ought  not  to  be  enjoyed 
without  that  full  disclosure  of  the  history 
of  his  property  which  is  found  in  the 
schedule  of  an  insolvent  debtor;  that 
full  opportunity  for  the  creditors  to 
challenge  this  history;  and  that  &ir, 
deliberate,  and  effective  investigation 
of  its  truth  which  is  made  in  that 
court." 

These  general  arguments  in  favour  of 
the  justice  of  final  execution  are  sup- 
ported by  Mr.  Law  with  facts  equally 
strong,  which  also  prove  the  efficacy  of 
such  arrest  The  mode  in  which  he  has 
examined  the  arguments  in  favour  of 
abolishing  arrest,  which  are  derived  from 
certain  retoms,  is  completely  convincing. 
The  wonder  is  that  such  shallow  argu- 
ments against  the  law  of  arrest  should 
ever  have  been  brought  forward.  The 
efficacy  of  arrest  must  not  be  estimated 
**  by  the  extent  of  dividends  made  in  the 
Insolvent  Debtors'  Court,  or  the  propor- 
tion of  unfavourable  judgments ;"  though 
it  must  be  remembered  that  the  divi- 
dends are  not  none  at  all,  as  some  people 
suppose.  ^    ' 

It  is  clearly  stiown  by  Mr.  Law  that 
arrest  does  make  people  pay,  who  do  not 
pay  till  they  are  arrested ;  it  is  found  that 
the  examination  to  which  insolvents  are  , 
subjected  exposes  a  ^at  amount  of  fraud ; 
and  it  is  also  certain  that  the  number  of 
those  who  are  induced  to  pay  by  the  fear 
of  arrest  is  considerable,  just  as  the  fear 
of  other  punishment  prevents  many  per- 
sons from  committing  crimes,  who  have 
no  other  motive  to  deter  them.  The  fear 
of  arrest  is  precisely  that  preponderating 
weight  which  is  wanted  to  induce  those 
whose  honesty  is  wavering  to  incline  to 
the  right  side. 

The  arguments  of  Mr.  Law  should  be 
read  bv  every  man  who  wishes  to  form 
a  sound  judgment  on  the  law  of  insolvent 
debtors  in  England ;  and  so  much  of  his 
arguments  as  have  here  been  given,  may 
help  to  diffuse  some  juster  opinions  on  a 
subject  in  which  a  sympathy  with  debtors, 
to  the  total  forgetfulness  of  creditors,  has 
led  many  well-meaning  people  to  aidopt 
conclusions  that  tend  to  unsettle  all  the 
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relations  of  society,  and  to  oonfoond 
honest  men  and  rogues. 

In  Scotland,  the  being  in  a  state  of 
insolyency  has  the  same  effect  in  regard 
to  questions  of  stoppage  in  transitu,  and 
others  connected  vith  sale  and  delivery, 
as  it  has  in  England.  The  word  is  often 
used  in  connection  irith  the  bankrupt 
law,  because  being  insolvent  is  one  of 
the  ingredients  of  Notour  Bankruptcy. 
[Bankrupt.]  Cessio  bonomm  is  the 
name  of  the  procedure  that  in  Scotland 
stands  in  ^aoe  of  the  insolvency  relief 
system  in  England.    [Cessio  Bonorcu.] 

INSTANCE  COURT.  [Admiralty, 
Courts  of.] 

INSTITUTION.  pENKncE,p.340.] 

INSURANCE,  FIRE.  Among  those 
associations  whose  object  it  is  to  secure 
individuals  from  the  consequences  of 
accidental  loss,  companies  for  assuring 
the  owners  of  property  from  loss  arising 
fh>m  file  are  amone  those  of  most  obvious 
utility,  and  have  long  been  successfully 
established  in  this  country.  It  might 
have  been  expected  that  the  great  advan- 
tage to  Bociety  in  general  of  individuals 
prodding  against  their  nun  by  means  of 
trifling  annual  contributions  would  have 
been  so  fiir  acknowledged  on  the  part  of 
the  British  legislature  as  to  prevent  the 
imposing  of  a  tax  upon  the  prudence  of 
the  people.  Such,  however,  is  not  the 
ftot,  ana  a  duty  is  levied  at  the  rate  of 
St.  per  cent  per  annum  upon  the  amount 
of  property  insured  against  destruction 
by  fire,  which  rate  is,  in  most  cases,  equal 
to  200  per  cent  upon  the  premium  de- 
manded by  the  insurance  offices,  which 
premium  is  found  sufficient  to  cover 
all  losses,  as  well  as  to  defhiy  the  ex- 
penses of  management  and  to  afford  an 
adcsquate  return  to  capitalists  who  embark 
their  property  in  the  undertaking.  How 
fkr  the  imposition  of  this  tax  prevents  in- 
surances being  effected  it  is  not  possible 
to  determine.  That  many  persons  neglect 
to  insure  against  the  nsk  of  fire  from 
bdnjg  compelled  to  pay  4s.  Qd,  fbr  each 
lOor  value  of  their  property,  who  would 
not  neglect  such  precaution  if  they  could 
attain  security  by  payment  of  U.  6<£.  fbr 
a  like  amount  will  be  readily  acknow- 
ledged; and  the  propriety  of  repeeding 
this  tax  has  been  frequentiy  urgea.    But 


this  tax  produces  to  the  revenue  above  a 
million  sterling,  and  as  tbe  amount  is 
raised  without  trouble  and  at  little  cost 
the  tax  offisrs  to  the  minister  of  the  dav 
an  inducement  for  its  oontiniianoe  which 
it  will  be  difficult  to  overcome.  Tha« 
is  indeed  no  individual  who  can  complain 
of  special  injury  or  grievance  finom^  tl^ 
tax :  it  is  imposed  on  all  persons  ^^^^'i 
and  the  insurance  offices,  by  whidi  it  is 
collected  and  paid  over  to  the  govern- 
ment, have  an  advantage  in  its  continu- 
ance, in  respect  of  the  diBOoont  or  allow- 
ance which  is  made  to  them  on  the 
amount — an  advantage,  however,  more 
specious  than  real,  as  the  repeal  of  the 
tax  would  greatiy  increase  the  business 
of  the  offices. 

During  a  period  of  distress  experienced 
by  the  agriculturists,  the  landowners  and 
formers  of  Great  Britain,  acting  through 
their  representatives  in  parliament  o^ 
tained  in  1833  an  advantage  over  other 
classes  of  the  community  by  the  repeal  of 
the  duty  upon  insurance  of  &nn  produce, 
farming  stock,  and  implements  of  hus- 
bandry (3  &  4  Wm.  IV.  c  23). 

There  \b  no  reason  why  the  inaonuiee 
of  &rm  produce  should  have  this  advan- 
tage over  any  other  kind  of  prodoee ;  and 
the  total  repeal  of  this  impolitic  and  now 
unjust  tax,  since  it  no  longer  falls  equally 
on  all,  would  be  loudly  called  fbr  by  all 
classes  of  the  community,  if  they  were 
aware  of  their  true  interests.  It  is  the 
interest  of  the  state  that  partial  losses 
should  be  distributed  among  a  large  num- 
ber of  capitalists,  to  each  of  whom  the 
loss  is  trifling,  while  by  the  contributions 
of  many  individuals  one  individual  may 
be  saved  fh>m  ruin,  and  that  capital  which 
he  is  productively  employing  in  some 
branch  of  business  niav  not  be  all  at  once 
withdrawn  from  it  Tne  advantage  to  the 
individual  whose  property  is  destroyed, 
of  having  it  restorecT  to  him  so  that  he 
does  not  lose  his  business  or  occupation, 
is  too  obvious  to  need  any  remark.  Tbe 
advantage  to  the  labourer  is  equally 
great  for  in  many  cases  the  loss  of  the 
employer  would  throw  him  and  others 
out  of  profitable  employment ;  and  if  his 
employer  were  not  mdemnified  by  a  fire 
insuFanoe,  the  labourer  would  often  be 
ruined  as  well  as  the  employer. 
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f  1^  BOBcj,  thoB^  the  cUim  might 
^nied;  ii  tmu  limeB  it  is  muccesBr 
IW  fiipvied.  Tie  bert  ioBtitations  are 
iMe  to  be itaed:  faot  institations  are 


Chm  occur  in  vMcli  ftmndi  are  prao- 
taed  bf  paitiei  insiiriiig  for  more  than 
ifeir  praperty  it  worth;  and  there  are 
afa>  CUM  m  which  property  haa  been 
bant  by  iunlvait  peraoDS  in  order  to  db- 
toia  the  i—raaec  noney.  The  oom- 
it  pradent  to 

fiaMe  to  be ibaed;  hot  institations  are 
«k£bI  wfaa  fbdr  object  can  be  effected 
in  the  grot  o^oritjr  of  cases,  and  the 
'  BftBatt  be  pot  to  the  accoont  of 
(.pal a itii  naefiil  to  plough  and 
.    1^  aeddcDt  sometimes  prevents 

nsauBtof  ftrmin^^  ttodt  insured 
B  IMS  vai  fiO,13S,999t,  of  which 
<M^M1  VM  iasored  in  Scotch  and 
MA  siai;  33,638,0077.  in  London 
f^m;minflO$,i9SL  in  English  conn- 
VTflisHL  h  1843  the  Norwich  Union 
<«  Midhauug  stock  to  the  amoimt 
^mtM.  Il^ire  Offices  have  on 
•■r  (Ml  HiuH  refined  to  insure  fiinning 
■'■^isAMnts  where  the  agricnltond 
jjfcjWBtaefcadly  off  and  acts  of  in- 

^  son  inared  andnst  Are  in  £ng- 
W^MiBiand  Ii«iJUid,  m  1801  and 
lMi««|4]owa:— 

1801  1841 

**W .  £219,623,954  £605,878,933 

3,786,146  44,655,300 

8,832,125  81,005,606 

ne  trtal  SOBS  insored  in  flie  United 
K^lte  ia  eadi  of  the  years  1801, 1811, 
It2I.  1331,  and  1841,  and  the  increase 
f^«ert.dB  a  eomparison  of  each  year 
'A  1801  were  as  under:— 


1801 
1311 
1321 
1831 
1341 


£ 
232,242.225 
366,704,800 
408,037,332 
526,655,332 
681,539,839 


Inc«perceiiL 

67-8 

75*6 
126-7 
193*4 


(Artel's  «Ph)grws  of  die  Nation,'  iU. 

_?*  *'t?*  **  insnranoes  has  ex- 
^<M  a  auOkm  steriinganntially  for  the 
jMievjan.    The  doty  In  the  fbUow- 


£ 

1837  903,311 

1838  944,984 

1839  968,476 

1840  974,610 


£ 

1841  1,022,312  ; 

1842  1,027,467 

1843  1,051,543 

1844  0,000,000 


In  one  London  Fire  Insurance  Ofloe 
the  duty  paid  in  1843  amounted  lo 
171,692^.  and  in  another  to  1 25,921  L,  or, 
together,  297,613/.  out  of  1,051,543/.  paid 
^  all  the  offices  in  the  United  Kingdom. 
The  duty  paid  by  Scotch  and  Irish  offices 
in  1843  was  115,770/. ;  690,446/.  by  Lon- 
don offices;  and  245,327/.  by  ooontry 
offices  in  Ebigland. 

INSUBANCE»  LIFE.      [Lm   Im- 

SUKANCE.] 

insurance;  MARINK  [Shifs.] 
INTERDICT,  in  the  Ulw  of  Scotland, 
a  judicial  prohibition  of  injurious  iUegal 
proceedings.  Although  both  the  lenn 
and  the  practioe  hare  been  derived 
from  the  mterdictum  of  the  Roaums, 
the  process  has  much  more  analogy  with 
the  "  injunction"  of  the  English  Equity 
Courts.  It  has  to  be  kept  in  Tiew,  how- 
ever, that  in  Scotland  neither  a  real  nor 
a  nominal  conflict  between  courts  ad- 
ministerinff  the  law  of  citU  rights  la 
known,  and  therefore  there  is  notlung 
analogous  to  an  injunction  in  a  court  of 
equity  against  proceedings  in  a  court  of 
law.  Interdicts  granted  by  the  ordinary 
law  courts  against  proceedings  in  w 
ecclesiastical  courts  are  however  not  un- 
conunon,  and  in  the  late  discussions  which 
produced  the  secesnon  of  the  "Free 
Church,"  many  interdicts  were  granted 
by  the  Court  ot  Sesdon  agunet  the  exe- 
cution of  proceedings  of  the  ecdesiastical 
courts  which  were  supposed  to  interfere 
witii  the  rights  of  individuals.  The  Court 
of  Session  and  the  local  courts  of  the 
sheriffis  can  grant  interdicts.  The  prac- 
tice is,  when  a  case  of  immediate  danger 
from  any  anticipated  proceeding  can  be 
made  out,  to  grant  an  mterim  interdict  on 
an  ex  pirte  application,  the  other  parW 
being  heard  before  it  is  made  final. 
Where  no  case  of  immediate  urgency  is 
made  out,  the  court  aj[^ints  parties  to 
be  heard  on  tiie  ments,  or  technically 
**  passes  the  vote  to  try  the  question."  In 
the  Court  of  Session  interdicts  are  ap- 
plied for  to  the  Lord  Ordinary  on  the 
bills,  and  his  decisian  may  be  carried  to 
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the  inner  house.  On  a  late  occasion, 
some  persons  having  contracted  with  the 
propnetors  of  a  ^ve-yard  in  Edinburgh 
ibr  a  site  on  which  a  public  monument 
should  be  erected  to  the  memory  of  "  The 
political  martyrs  of  1793-4»"  some  per- 
sons who  had  family  burial  places  in  the 
grave-yard  applied  for  interdict,  on  the 
plea  mat  the  proposed  monument  was 
offensive  to  them.  The  interdict  was 
granted  by  the  Lord  Ordinary  on  the 
bills,  but  recalled  by  the  Inner  House. 

INTERDICTUM.  In  the  Roman  law 
the  ^eral  distinction  between  an  action 
(actio)  and  an  interdict  (interdictnm)  u 
this.  In  the  case  of  an  action,  the  prsetor, 
upon  the  application  of  a  complainant, 
,if  he  saw  no  objection,  granted  him  an 
action  in  these  terms :  iudicium  dabo,  or 
actionem  dabo.  A  judex  was  then  ap- 
pointed, whose  business  it  was  to  examine 
into  the  matter  pursuant  to  the  praetor's 
formula,  and  to  decide  or  pronounce  a 
judgment  In  the  case  of  an  interdict, 
when  application  was  made  to  the  pnetor 
by  a  complaining  party,  if  a  sufficient 
ease  was  made  out,  the  prsetor  imme- 
diately made  an  order,  which  varied  ac- 
cording to  the  case,  and  was  indicated  by 
one  of  these  words :  restituas,  exhibeas, 
veto.  The  general  description  of  the 
praetor's  interdictum  is  this :  it  ordered  a 
certain  thing  to  be  done,  or  it  forbade  a 
certain  thing  to  be  done.  When  the  or- 
der was  to  produce  (exhibere)  a  certain 
thing,  or  to  make  some  restitution  (resti- 
tnere)  as  to  a  certain  thing,  the  order  was 
properly  called  a  decretum.  When  the 
order  forbade  a  certain  thing,  as  for  in- 
stance, to  disturb  a  man  &irly  (bon&  fide) 
in  possession  of  a  thing,  it  was  ptoperly 
called  an  interdictum.  But  the  term 
interdictum  was  also  applied  as  a  general 
term  to  both  kind  of  onlers. 

The  praetor's  order  might  in  some  cases 
wttle  the  matter  in  dispute.  If  the  de- 
fendant submitted,  no  farther  proceeding 
would  be  necessary.  If  further  proceed- 
ings were  necessary,  the  interdict  hm&t  be 
viewed  merely  as  the  commencement  of 
judicial  proceedings,  which  were  compre- 
hended under  the  term  actio  in  its  wider 
jense.  The  matter  in  dUpute  was  brought 

«!«!S  K  T^  ^"^^  ""^  recuperatores) 
named  by  the  praetor.  "^ 


As  to  the  exact  nature  of  the  Romaj 
interdict,  there  is  some  difiKsrence  o 
opinion.  The  question  is,  whether  th« 
interdict  was  merely  a  summary  process 
or  whether  it  was  (originally)  a  mode  oi 
giving  relief  when  there  was  no  othei 
mode. 

The  authorities  for  the  Roman  inter- 
dict are  Gains  iv.,  138-170 ;  Paulus,  Stn- 
tentiae  Receptae,  v.,  tit.  6  ;  Dig.  43  ; 
See  also  Savigny,  Lku  Rtcht  des  BegiXiesr 
p.  403-516,  5th  ed. ;  .Puchta,  Ifutitutiaken 
li.  p.  138. 

INTEREST.    [Usury.] 

INTERMENT,  the  burial  of  a  dead 
body  in  the  earth.  The  maimer  of  dis- 
posing of  the  bodies  of  the  dead  hai 
varied  in  different  nations ;  but  the  m<Ki 
general  modes  have  been  interment  is 
we  earth  and  burning  on  •  funeral  pile 
The  practice  of  burying  is  probably  tb< 
oldest  mode,  and  with  most  nations  has 
been  the  ordinary  mode  of  sepulture ;  bui 
the  custom  of  burning  the  body,  anii 
afterwards  collecting  the  ashes  and  de* 
positing  them  in  a  tomb  or  nm,  became 
very  general  among  the  Greeks  and  Ko^ 
mans.  Among  the  Greek  nations,  how« 
ever,  both  the  burning  of  the  dead  and 
the  interment  of  dead  bodies  in  the  eartli 
were  practised.  The  Romans  in  the 
earlier  periods  of  their  histoiry  certaisl| 
buried  their  dead.  It  is  recorded  thai 
Sulla  was  the  first  member  oi  the  Co^ 
nelia  gens  who  was  burnt  The  Egyp- 
tians do  not  seem  to  have  ever  adopted 
the  practice  of  burning  the  dead;  and 
though,  as  we  have  observed,  burning 
became  common  among  the  Greeks  and 
Romans,  it  seems  that  interment  was 
always  practised  by  the  lower  orden 
among  the  Romans.  At  Rome  bodkti 
were  sometimes  buried  in  pits  (puticuli)* 
or  thrown  to  decay  in  certain  unfre- 
quented places.  (Varro,  De  JUng,  Lai. 
V.  25 ;  Horace,  1,  Sat.  v.  8,  &c)  Tadtus 
(xvi.  6)  speaks  of  the*  embalming  and 
interment  of  Poppaea,  the  wife  of  Nero, 
as  a  deviation  from  the  general  prac- 
tice. The  practice  of  burning  the  dead 
appears  to  have  gradually  gone  into 
disuse  under  the  ^pire;  and  probably 
it  was  never  practised  by  the  Christians. 

A  Constitution  of  the  Emperor  Justi- 
nian (aj[>.  537)  regiUated  the  expense  ^ 
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*^II^*«*  "J^  «^e^  ^^''  a  little 
•>»  Jt^Siarf;  ^  ^S^  ^ho  wish 

*^  -S  ,81  be  mulcted  hearily,  and 

^"^  Wiblrf  *>  *^^  ?^i''  liberality  at 

z!Zl'   The  whole  Constitution 


^,___^ ;  bot »  fall  explanation  of 
ji^2/^^5e  •<***  '*l»w.    The  ob- 
it •^"Jk  S^l*^^*^'''  **^^  sufficiently 
«**»^"       Xhe  means  by  which  they 
^  would  not  be  suitable 
(JVocell,  59.) 
•  ^^^ISIiT  •J^  Niebuhr  (JReiaebe- 
^«£^J^i,'.  50),  "the  Parsees  hare 
juii  »'*f^'jj,g,|ier  of  interring  their  dead. 
j^Bf«^^^  dioose  to  rot  m  the  earth 
fyj^"^  Tgwt,  C^inrtians,  and  Moham- 
0pr  ^fZfbe  bo""*  like  the  Indians; 
jMil"*^  flTjIieirdead  be  digested  in  the 
^ikgr^birtUofprey.   They  have  at 
gli^iac**  ^^bihI  tower  on  a  mountain  at 

Bo^*2iice  fron*  'I*®  *^**7'  "^^^^^  i®  ^^ 
gBi»c*^^^-«  with  planks.   Here  they 

w«««^^-  d3l  and  a*^'  *!>«  1>"^  ^ 
^ot  *^*^-ieo  the  flesh,  they  collect  the 
?*y*f!towi«  *!**  ^Oiwer,  and  the  bones 
Voi»  *^^ajid  women  in  separate  ves- 
<  ^  0erodo»  \  140)  says  of  the 


lUr. 


that  they  newer  interred 


t»tie»^^l  Uier  were  torn  by  birds  or 
**  l«  H«*«^*  •Travels'  (ed.  1638, 
^^    '  —  k  ft  representatioa  of  one  of 


these  Parsee  towers.  Some  nations  have 
eaten  the  aged  and  also  killed  and  eaten 
those  who  were  attacked  by  disease,  and 
thus  anticipated  the  trouble  of  interment. 
This  revolting  practice  is  established  on 
sufficient  evidence  (Herodotus,  i.  216,  iii. 
99;  London  Geoarap.  Journal,  ii.  199; 
Battas,  Penny  Uyclopadia.)  Dr.  Ley- 
den  states  that  the  Battas  frequently  eat 
their  aged,  or  infirm  relatives  as  an  act  of 
pious  duty.  The  Battas  are  not  a  fero- 
cious, but  a  quiet  and  timid  people.  Nie- 
buhr says  in  a  note  to  the  extract  given 
just  above,  **  At  Constantinople  I  heard, 
that  in  the  southern  part  of  Russia  there 
is  a  people  who  think  that  they  can  show 
to  their  dead  friends  and  relations  no 
greater  honour  than  to  eat  them.  So  di^ 
rerent  are  the  opinions  of  mankind." 

These  are,  however,  singular  excep- 
tions to  the  general  practices  of  all  na- 
tions. Among  the  Europeans  and  those 
descendants  of  Europeans  who  have  set- 
tled in  parts  beyond  Europe,  the  inter- 
ment of  the  dead  in  the  earth  is  the 
universal  practice.  It  was  proposed^ 
indeed,  to  revive  the  practice  of  burning 
during  the  French  revolution,  but  the 
propofHil  was  not  adopted.  It  has  also 
been  the  practice  of  all  nations  called 
civilized,  and  perhaps  of  most  nations 
called  barbarous,  to  treat  the  dead  with 
decency,  and  to  accompany  the  Ameral 
ceremony  with  religious  rites. 

The  places  set  apart  for  Ae  burial  of 
the  dead  are  generally  called  oemeteries, 
which  is  a  Greek  term  signifying  **a 
place  of  rest  or  sleep,"  and  was  applied 
to  common  places  of  interment  by  the 
early  Christians.  Among  the  Greeks 
cemeteries  were  perhaps  idways  without 
the  cities.  Among  the  Romans  the 
tombs  were  generally  placed  by  the  sides 
of  the  public  roads.  It  was  an  enactment 
of  the  Twelve  Tables  that  a  dead  body 
was  not  to  be  buried  or  burnt  within  the 
city  (Dirksen,  ZwSlf^Tafel  Fragmented 
p.  657).  The  prohibition  aoainst  burning 
m  the  city  is  supposed  by  Cicero  to  have 
been  made  to  prevent  risk  from  fire :  the 
reason  for  interment  not  being  allowed 
within  the  city  is  not  stated.  A  regula- 
tion of  the  Twelve  Tables  appears  to  have 
limited  expenses  at  fonerals  (Dircksen,  p. 
665);  and  a  law  to  the  same  effisct  was 
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pawed  ia  the  time  of  the  Dictator  Solla 
(PlntaKh,  SMi,  c.  35> 

The  early  ChristiaBS  followed  tlie 
custom  of  the  Bomana  in  burying 
oataide  of  dlties;  but  they  afterwards 
transferred  their  barial-pboes  to  the 
Ticani^  of  the  churches  and  within 
towns,  where  they  have  continued  to  be 
aeaerally  situated  up  to  the  present  time, 
vie  churchyard  being  the  nsiial  place  of 
interment,  though,  when  the  church  is 
surrounded  by  houses,  it  is  by  no  means 
%  fit  situadon ;  for  the  putrid  exhalations 
arising  during  the  decomposition  of  ani- 
nal  £)dies  are  ii^urious  to  health,  and 
capable  of  giving  rise  to,  or  at  least  of 
encouraging^  the  progress  of  various  pesr- 
tilential  diseases,  of  wluch  the  most  com- 
mon in  this  oonnUy  are  low  nervous  or 
typhus  fevers,  llius  the  mtuation  of 
eemeteriea  becomes  an  important  consider- 
ation, in  connexion  with  public  health. 
The  advantage,  in  pwnt  of  salubrity,  of 
having  burial-places  removed  to  some 
distance  fimn  large  towns,  is  now  begin- 
ning to  be  seen,  and  it  is  to  be  hoped  that 
in  a  few  jean  the  practice  of  burying 
the  dead  u  this  country  in  the  midst  of 
crowded  cities  and  In  churches  will  en- 
tirely cease.  Cemeteries  should  be  placed 
<m  high  ground,  and  to  the  north  of  ha- 
bitations, so  that  southerly  winds  should 
not  blow  over  the  houses  charged  with 
the  putrid  exhalations;  low  wet  places 
shonid  be  avoided,  and  care  should  be 
taken  that  bodies  are  not  interred  near 
wells  or  rivers  from  which  people  are 
supjplied  with  water. 

There  are  now  many  cemeteries  in  the 
ndg^bourhood  of  London,  and  also  in 
the  neighbourhood  of  other  large  towns  in 


i  subject  of  interment  possesses  con- 
siderable interest  in  a  lesal  point  of  view, 
for  it  is  often  of  great  importance  to  de- 
termine how  long  a  body  nas  lain  in  the 
ground;  and  by  observing  tiie  chan^ 
which  naturally  take  place  in  bodies 
at  difiereot  stages  of  decomposition,  it 
is  poasible  in  some  cases  to  determine 
whether  certain  marks  are  the  result  of 
decomposition  or  the  remains  of  iijuries 
inflicted  before  death. 

Of  late  years  the  subject  of  interment 
has  attracted  much  attention  in  B»g^Tid, 


and  a  mat  amoont  of  inlbrmalion  ha^ 
been  culected.  Though  opimons  are  not 
unammous,  the  evidence  appears  to  prove 
that  emanations  from  crowded    burial- 
grounds  and  from  the  vaults  of  churches 
do  injuriously  affect  the  health  of  per- 
sons who  live  near  them ;  and  that  ttese 
emanations,   when   suffidontly   coDcai- 
trated,  may  produce  speedy  deatii.    The 
^eral  <*  conclusion  tiiat  all  interments 
m  churches  or  in  towns  are  essentially  of 
an  injurious  and  dangerous   tendency 
{Report  on  the  Practice  of  Intermad  ia 
Toums),  is  at  least  made  a  strong  nrobsr 
bility,  and  strong  enough,  ooapiea  with 
other  reasons,  to  justify  the  legislature  in 
forbidding  such  intermentB,  and  pladng 
all  burying  grounds  under  soeh  regnls- 
tions  as  may  prevent  the  efSuTia  from 
the  dead  mm  becoming  detrimental  to 
the  health  of  the  living.    The  Report  to 
which  reference  has  b^  made  coatoinSt 
in  addition  to  the  evidence  on  the  inju- 
rious effects  of  crowded  burial  places, 
much  valuable  information  on  the  mjniy 
to  health  caused,  particularly  among  the 
poor,  by  the  delay  in  interments.    The 
following  remark  will  show  the  nature 
and  extent  of  this  evil :  **  In  a  lan|e  pro- 
portion of  cases  in  the  metropelts  and 
m  some  of  the  manu&cturing  districts, 
one  room  serves  for  one  family  of  the 
labouring  classes:  it  is  their  bed-room, 
their   kitchen,  their  wash-house,  their 
sitting-room,  their   dining-room ;    snd, 
when  they  do  not  follow  any  out-door 
occupation,  it  is  flreqnently  their  work- 
room and  thdr  shop.    In  tlus  one  room 
they  are  bom,  and  live,  and  sleep,  and 
die,  amidst  the  other  inmates."    Among 
the  poor  in  some  parts  of  London  the 
average  time  that  a  body  is  kcfyt  b  aboot 
a  week,  which  sometimes  arises  from 
inalnlity  to  raise  money  for  the  ftmeral 
expenses,  as  well  as  other  causes;  and 
where  there  is  only  a  single  apardnent, 
the  dead  and  the  living  occupy  it  together. 
The  injurious  consequences   to  netlth 
from  the  presence  of  a  dead  body,  some- 
times in  a  state  <^  n^nd  deoompositioD. 
in  a  small  ill-ventilated  apartment,  sod 
particulariy  when  death  has  been  the 
consequence  of  malignant  ^sease,  can- 
not be  disputed;  and  the  moral  effect  on 
tiie living  18 demonliaing.   Theezpense 
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the  investigation  of  the  most  oflfensivi 
manifestations  of  disease." 

The  Report  makes  aprozimate  estimate 
of  the  total  expense  or  Amends  in  Lon* 
don,  which,  according  to  the  estimate, 
amounts  to  626,604/.  per  snnnm ;  and  a 
like  estimate  of  the  expense  of  all  the 
ftmerals  in  England  and  Wales  in  out 
year  is  4,870,4982.  This  sum,  enormous 
as  it  is,  may  be  considered  an  under 
estimate.  *«  The  oost  of  the  fuerals 
of  perscms  of  rank  and  title  Tsries  from 
15001.  to  10002.  or  8002.  or  lem,  as  it  is 
a  town  or  country  funeral.  The  ex<* 
penses  of  the  fbnerals  of  gentry  of  the 
better  condition  vary  fh>m  200/.  to  4002., 
and  are  stated  to  be  seldom  so  low  as 
1502.'*  The  arerage  cost  of  ftmerak  of 
persons  of  every  rsnk  above  paupers  in 
the  metropolis  may  be  taken  at  142.  16s. 
9d  per  head,  fint  owing  to  circum- 
stances, fnlljr  explained  in  the  Sepor^ 
even  this  laTish  expenditure  does  not  se* 
core  the  proper  and  solemn  discharge  of 
the  foneral  ceremony,  which  in  crowded 
and  busy  districts  seems  to  be  totally  im- 
practicable. It  is  fully  shown  that  the 
expenses  of  funerals  may  be  greatly  re- 
duced and  the  due  perfbrmance  of  tlM 
religious  ceremonies  may  be  secured  by 
other  arrangements  The  establishment 
of  cemeteries  bT  Joint  Stock  Companies 
has  done  something  hf  diminishing  the 
amount  of  interments  m  crowded  places, 
but  the  expenses  of  interment  have 
perhaps  not  been  at  all  diminished  by 
them. 

The  Report  concludes  (y.  197)  with  a 
summary  of  the  evils  which  require  re- 
medies; and  there  is  not  one  of  the  evils 
which  has  not  been  proved  to  exist 
There  may  be  difference  of  opinion  as  to 
the  degree  in  which  the  evils  exist;  but 
none  as  to  the  existence  itselfl  The 
remedies  tiiat  are  suggested  for  tiiese 
evils  appear  to  haTC  been  wril  considered, 
though,  when  an  evil  is  ascertained  to 
exist,  people  are  not  always  agreed  as  to 
the  best  remedy.  One  of  the  proposed 
remedies,  which  involves  many  important 
considerations,  and  wonki  probably  meet 
with  some  opposition, is  ^that  national 
cemeteries  of  a  suitable  description  ou^t 
to  be  povided  and  maintained  (as  to  the 
— .. — 1 ^j  mader  the  direo- 
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tion  of  officers  duly  qualified  for  the  care 
ofthe  public  health.  Another  is,  *<that 
for  the  abatement  of  oppressive  charges 
for  funeral  materials,  decorations,  tuid 
servioes,  provision  should  be  made  (in 
conformity  to  successful  examples  abroad) 
by  the  officers  having  charge  of  the  na- 
tional cemeteries,  for  the  supply  of  the 
reqmsite  materials  and  services,  securing 
to  all  classes,  but  especially  to  the  poor, 
the  means  of  respectable  interment,  at 
reduced  and  moderate  prices,  suitable  to 
the  state  of  the  deceased  and  the  condi- 
tion of  the  survivors."  The  numerous 
matters  contained  in  the  Report  can  only 
be  indicated  here.  It  should  be  consulted 
by  all  who  take  an  interest  in  the  ▼ell- 
being  of  society,  as  a  most  valuable 
eontribution  to  the  statistics  of  dvilized 
life. 

-  (AShp^lementaryBtportontheHesults 
ef  a  Special  Inquiry  as  to  the  Practice  if 
xntermeiU  in  Tbwns,  made  at  the  request  of 
her  Majesty's  principtd  Secretary  of  State 
for  the  Home  Department,  by  Edwin 
Chadwick,  Esq.,  Barrlster-at-Law.  Lon- 
don,  1643.) 

INTERNATIONAL  LAW.  This 
term  was  originally  applied  by  Bentham 
to  what  was  previously  called  the  "  law 
of  nations,"  and  it  has  been  generally 
received  as  a  more  apt  designation  than 
that  which  it  superaeded.  When  the 
term  *'law  of  nations*'  was  in  use,  that  of 
'*  law  of  peace  and  war"  was  sometimes 
employed  as  a  synonyme,  and  as  indicative 
of  the  boundaries  of  the  subject.  It  was 
thus  in  its  proper  sense  restricted  to  the 
disputes  which  governments  might  have 
witn  each  other,  and  did  not  in  general 
apply  to  questions  between  subjects  of 
different  states,  arising  out  of  the  position 
of  the  states  with  regard  to  each  other, 
or  out  of  the  divergences  in  the  internal 
laws  of  the  separate  states.  But  under 
the  more  expressive  designation.  Interna- 
tional Law,  the  whole  of  these  subjects, 
mtimately  connected  with  each  other  as 
tiiey  will  be  found  to  be,  can  be  compre- 
hended and  examined,  and  thus  several 
arbitrary  distinctions  and  exclusions  are 
saved.  To  show  how  these  subjects  are 
interwoven,  the  following  instances  may 
be  token:— A  port  is  put  in  a  state  of 
blockade;  a  vessel  of  war  of  a  neutral 


power  breaks  the  blockade :  this  is  di^ 
tinctiy  a  question  between  nations,  to  bj 
provided  for  by  the  law  of  peace  and  vai] 
m  as  far  as  there  are  any  consuetndiiiar^ 
rules  on  the  subject,  and  the  parties  vilj 
submit  to  them.  But  suppose  a  mer^ 
chant  vessel  belonging  to  a  subject  of  a 
neutral  power  attempts  an  infringement 
of  the  blockade,  and  is  seized — ^here  there 
is  no  question  between  nations  in  the£ns( 
place.  The  matter  is  adjudicated  on  in 
the  country  which  has  maae  the  sdznre^ 
as  absolutely  and  unconditionally  as  if  \{ 
were  a  question  of  internal  smuggling  { 
and  it  will  depend  on  the  extent  to  whicli 
just  rules  suide  the  judicature  of  thai 
country,  and  not  on  any  question  settld 
between  contending  powers,  whether  anj 
respect  will  be  paia  to  what  the  party  cail 
pl^  in  his  own  favour,  on  the  gromuj 
of  the  comity  of  nations,  or  otherwise^. 
But  there  is  a  third  class  of  cases  mosi 
intimately  linked  with  tiiese  latter,  bul 
which  are  completely  independent  of  an^ 
treaties,  declarations  of  war,  or  othel 
acts  by  nations  towards  each  other.  The^ 
arise  entirely  out  of  .the  internal  laws  o| 
the  respective  nations  of  the  world,  in  lu 
far  as  they  differ  from  each  other.  Th^ 
"  conflict  of  laws"  is  a  term  ver^  ge^ 
nerally  applied  to  this  branch  of  mter^ 
national  taw,  and  the  circumstances  il 
which  it  comes  into  operation  are  whezi 
the  judicial  settiement  of  tiie  question 
takes  place  in  one  country,  but  some  oi 
the  circumstances  of  whidi  cognizaDC<j 
had  to  be  taken  have  occurred  insomcj 
other  country  where  the  law  applicabk 
to  the  matter  is  different  One  of  tbd 
most  common  illustrations  of  this  subjec^ 
is, — a  judicial  inqmry  in  England  whetiier 
a  marriage  has  taken  place  in  Scotland 
according  to  the  law  of  that  countr)-;  or 
an  inquiry  in  Scotiand  whether  a  mar- 
riage has  taken  place  according  to  the 
law  of  England ;  in  either  of  which 
cases  there  will  generally  be  the  farther 
and  nicer  question.  Which  country's  la^ 
ou^t  to  prevail  as  the  criterion  ? 

Thus  the  three  leading  departments  of 
international  law  are — 

1.  The  principles  that  should  regulate 
the  conduct  of  states  to  each  other. 

2.  The  principles  that  should  regulate 
the  rights  and  obligations  of  private  par- 
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ties,  arifibig  out  of  the  GODdnct  of  states  to 
each  other. 

3.  The  principles  that  should  regulate 
the  ri^ts  and  obligations  of  private  par- 
ties»  when  thej  are  affected  by  the  sepa- 
rate internal  codes  of  distinct  nations. 

The  First  of  these  has  been  the  princi- 
pal subject  of  the  well-known  works  of 
Groliui^   Puffendoif,  Vattel,  and   other 
pablicistSy  who  haye  derived  from  ^ne- 
ral  principles  of  morality  and  justice  a 
aeries  of  mmnte  abstract  rales  for  the  con- 
doct  of  nations  towards  each  other,  and 
sabsidmrily  fix*  the  conduct  of  their  sub- 
jects in  relation  to  international  ques- 
tions.    It  has  been  usual  to  call  this 
depaxtment  the  **  Law  of  Nature,"  as  well 
as  the  Law  ofNations,  on  the  suppodtion 
that,  though  it  has  not  the  support  of  the 
anthoritjT  of  any  le^slature,  it  is  founded 
on  the  muTenal  principles  of  natural 
jnstiee. 

It  is  elear  diat  thus  in  its  hirge  feor 
tnre^  as  a  rule  for  the  conduct  of  inde- 
pendent oommunities  towards  each  other, 
the  law  ot  nations  wants  one  essential 
feature  a£  that  which  is  entitled  to  the 
term  law— <a  Innding  authority.  Nations 
even  the  most  powerful  are  not  without 
checks  in  the  fear  of  raising  hosdle  com- 
binations and  otherwise;  but  there  can 
be  no  nniibrmity  in  these  checks ;  and  in 
general  when  the  interest  is  of  over- 
whdUning  importance,  and  the  nation 
powerful,  it  takes  its  own  wa^r.  The  im- 
portance of  the  questions  which  may  be 
mvolved  in  the  law  of  nations  thus  ma- 
terially affects  the  question  how  far  it 
is  uniformly  obeyed.  In  a  set  of  minor 
questions — such  as  the  safety  of  the  i>er- 
sons  of  ambassadors,  and  their  exemption 
from  responnbility  to  the  laws  of  the 
country  to  which  they  are  accredited, 
and  in  odier  matters  of  personal  etiquette, 
a  set  of  uniform  rales  has  been  established 
by  tbe  pnctioe  of  all  the  civilized  world, 
which  are  rarely  infringed.  But  in  the 
more  important  questions,  regarding  what 
is  a  jnstmahle  gnnnd  for  declaring  war  ? 
what  territory  a  nation  is  entitled  to  the 
sovereignty  of?  what  is  a  legitimate 
medwd  of  conducting  a  war  once  oom- 
meoeed?  && — die  nues  of  the  publicists 
are  often  precise  enough ;  but  the  practice 
of  natioDS  has  been  fu  from  regular,  and 


has  been,  as  every  reader  of  history 
knows,  influenced  by  the  relative  strength 
of  the  disputing  parties  more  than  by  the 
justice  of  their  cause.  The  later  writers 
on  this  subject  have  from  this  circum- 
stance directed  their  attention  more  to 
the  means  by  which  any  system  of  inter- 
national law  can  be  enforced,  than  to 
minute  and  abstract  statements  of  what 
may  be  theoretical  justice,  but  has  little 
chance  of  bein^  enforced.  They  have 
found  several  arcumstances  which  have 
an  influence  in  the  preservation  of  inter- 
national justice,  though  of  course  no 
sanctions  which  can  give  it  the  uniformity 
and  consistency  of  internal  laws.  The 
combinations  for  the  preservation  of  what 
is  called  the  Balance  of  Power  [Balance 
OF  Powee]  are  among  the  most  useful 
restrictions  of  ambition.  All  periods  of 
history  furnish  illustrations  of  this  prin- 
ciple. Hume  found  that  the  Peloponnesian 
war  was  carried  on  for  the  preservation 
of  the  balance  of  power  against  Athens. 
The  late  war  exhibited  a  noted  illustra- 
tion of  combination  to  prevent  universal 
conquest  on  the  part  of  the  French .  The 
safety  of  small  states  from  bein^  absorbed 
by  their  larger  neighbours,  is  m  the  jea- 
lousy which  these  neighbours  feel  of  each 
other's  aggrandisement.  Thus  the  jea- 
lousy of  ralers  is  one  barrier  to  national 
injustice.  Another  is  public  opinion: 
sometimes  that  of  the  nation  whose  rulers 
would  be  prepared  to  commit  injustice — 
sometimes  that  of  other  nations.  Of 
course  it  can  only  be  to  a  very  lunited 
extent  that  the  public  feeling  of  a  despotic 
government  can  check  the  grasping  spirit 
of  its  rulers;  but  the  public  feeling  of 
the  constitutional  and  democratic  states 
is  the  great  check  on  the  injustice 
that  might  be  perpetrated  by  a  nation 
when  it  becomes  so  powerfU  as  Great 
Britain. 

The  seizure  of  the  Danish  fleet  by  the 
English  has  been  a  subject  of  warm  cen- 
sure in  this  country.  Necessity— even 
the  plea  that  Napoleon  would  have  used 
the  fleet  to  invade  our  own  shores — has 
not  been  accepted  in  palliation  of  the  act ; 
and  the  manner  in  which  it  has  been 
canvassed  is  very  likely  to  prevent  any 
British  government  from  adopting  the 
precedent.    The  partition  of  Poland  is 
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an  ixistance  of  national  injustice  ocm- 
demned  by  the  public  feeling  of  ooontries 
other  than  those  by  which  it  was  per- 
petrated ;  and  it  may  be  questioned  whe- 
the  states  which  accomplished  the  par- 
tition may  not  yet  mmt  by  it  Good 
fiune  in  the  community  of  nations  is  like 
respectability  in  priTate  circles,  a  source 
of  power  through  eztemal  support;  and 
the  conduct  of  Russia  towards  Poland 
has  frequentiy  diverted  ttom  the  former 
country  the  sympathy  of  free  nations.  It 
need  scarcely  be  observed  that  the  press, 
whether  fhsitive  or  permanent,  is  the 
most  poifernil  organ  of  this  public  opi- 
nion, and  that  the  views  of  able  historians, 
jurists,  and  moralists,  have  much  influence 
in  the  preservation  of  interaational  jus- 
tice. Among  the  principal  subjects  of 
dispute  in  this  department  of  interna- 
tional law  are — the  sovereignty  of  ter^ 
ritory  and  the  proper  boundaries  of  states, 
as  in  the  question  at  present  under  debate 
regarding  the  Oregon  territory  in  Nortii 
America ;  questions  as  to  discovery  and 
first  occupfuu^  of  barbarous  countries ; 
auestions  as  to  any  exclusive  right  to 
frequent  certain  seas,— and  here  there 
is  a  well-known  distinction  between  the 
broad  ocean  and  the  narrow  seas  that  lie 
dose  to  particular  territories;  questions 
regarding  the  right  of  navigation  in 
rivers  wUch  may  be  ^ther  be^een  the 
upper  and  lower  territories,  or  between 
states  on  oppoate  banks ;  questions  as  to 
the  rig^t  of  harbour  or  fishing,  &c ;  and 
questions  as  to  the  right  of  trading  with 
particular  states.  A  very  advanta^us 
method  of  adjusting  nunor  international 
disputes  has  been  fifi^uentiy  had  recourse 
tb  of  late  in  a  submiscdon  to  the  arbitra- 
tion of  a  nentnd  power.  Pride  and  the 
spirit  of  not  yielding  to  intunidation 
or  aggrandisement  have  often  more  in- 
fluence in  a  nation's  resistance  of  an- 
other's claim,  than  the  desire  to  keep  what 
is  demanded.  In  such  a  case  the  national 
pride  is  not  iojured  when  that  which  is 
yielded  to  is  the  award  of  a  neutral  party, 
not  the  demand  of  an  opponent  It  has 
been  sumsted  by  Bentluun  and  Mill  that 
the  dvmzed  states  of  the  world  should 
establish  among  themselves  a  congress, 
which  should  adjudicate  on  all  dilutes 
between  its  members,  the  members  being 


excluded  tnm  voting  in  Hidr  ofwn  dis- 
putes. 

The  Second  department  into  which  we 
have  considered  international  faiw  divided 
— the  rights  and  obligations  of  indivi- 
duals as  affected  by  the  condnct  of  states 
towards  each  other-*has,  like  the  first, 
been  examined  by  the  publicists  in  their 
theoretical  manner ;  but  it  has  never,  per> 
haps,  received  so  much  practical  illustra- 
tion as  it  did  in  the  British  oonrts,  parti- 
ticularly  the  Prise  Admiralty  Court, 
during  the  late  wars.  In  a  despoticconn- 
try  it  would  of  course  scarcely  ever  occur 
tluit  the  bench  should  fhil  to  give  effect  to 
the  national  policy  of  the  government, 
whatever  that  may  be.  But  in  EngUuad  it 
was  the  rule  that  foreigners  as  well  as 
natives  were  entitied  to  the  rigid  adminis- 
tration of  the  law,  and  that,  if  the  pro- 
ceedings of  the  government  were  at  va- 
riance with  the  rights  of  parties  according 
to  the  law  of  peace  and  war,  indivMioals 
mi^ht  have  redress.  Thus,  when  Great 
Bntain,  in  opposition  to  the  Beriin  de- 
crees, tried  to  establish  a  '^paper  block- 
ade," that  is  to  say,  by  force  of  orders 
in^ooundl  to  declare  places  to  be  under 
blockade,  whether  there  were  a  fiwce 
present  to  support  it  or  not.  Sir  William 
Scott  found  Imat  **  in  tiie  veiy  notion  of  a 
complete  blockade,  it  is  included  that  the 
besieging  fiyrce  can  applv  its  power  to 
every  pomt  in  the  blockaoed  state.  If  it 
cannot,  it  is  no  blockade  of  that  quarter 
where  its  power  cannot  be  brought  to 
bear.- 

It  has  finequentiy  been  observed,  that 
as  to  all  departments  of  the  law  of  nations, 
uncivilizea  coantries  are  at  the  mercy  of 
the  civilised :  that  not  having  any  means 
of  redprocating  the  action  of  interna- 
tional laws,  fh>m  their  having  no  sys- 
tematic judicatories  of  tiieir  own,  they 
have  not  even  the  fnal  tenure  of  gene- 
raUv  recdved  opinions  as  to  what  the 
conduct  of  independent  nations  towards 
each  odier  ou^ht  to  be,  fbr  thdr  protec- 
tion. This  is  m  some  measure  troe.  If 
a  weak  civilised  nation,  which  can  elo- 
quentiy  appeal  to  the  law  of  nations,  is 
foebly  protected  acainst  the  injustice  of  a 
strong  nation,  still  less  ef!fectoally  are  a 
barbarous  community,  who  never  heanl 
of  intematKiial  law,  and  know  not  bow 


nrrERNAWONAL  LAW.     [  129  ]      INTERNATIONAL  LAW. 


to  ipptti  to  ik  adoiowiedged  principles, 

pntteiedbyit;  iiid,in  regard  to  them, 

la  fanBimty  and  coDsaeDoe   of  the 

pvofcl  utun  ooouDg  in  contact  wiUi 

1^  vt  tfaeir  protection,  rather  than 

scj  nla  of  iBiemational  law.     Thus 

▼h«B,  n  b  ^  instance  of  a  colonial 

p^tnaai  cr  oihervise,  snch  a  nation 

ss^Bri^  higtodeal  vith  the  inha-' 

^Rtaatoof  aMBms  country,  it  cannot 

be  aid  te  A»  inhabitants  have  the 

^^  ^"^ *>"ppeal  to  if  they  are  nn- 

jasdy  tRMri,  tai  there  is  no  sanction 

fer  ibarbBD|veU  and  humanely  used 

wt  the  mmatf  ad  conscience  of  the 

BriahjtfiB  ad  its  government    How 

&rQi9iBlaiiQos  had  in  former  times 

™»^P«U  iB  fediogs  of  common  hu- 

— «a<yii  ter  iatereoorse  with  inferior 

M^Uaiy  of  colonization,  and  es- 

yq"jyi<BhtiDg  to  the  continent  of 

^^JMiifcarrible  record.    In  later 

JyjipffaojioBi  have  been  entertained 

"^•^wjffity  of  superior  power, 

adaeqiiari  bus  has  in  some  measure 

^  •■lb  Ui  first  adyances  to  the 

y»  « tb  harttrian  in  the  character 

*•.■■*« tad  a  pillager.    Britain 

^BBinpiOTcd  morality  so  &r  ad- 

^■ttdhfcf  odia.  nationf ,  as  to  be  the 

*'"*f**y  feariiroas  races  from  the  op- 

JwwrfflAai,  in  her  efforts  for  the 

""**■  rf  the  dave  trade  and  the  pre- 

2][»aflfibcrigiaal  nations.  These  ef- 

w^iB»6ri8they  are  an  anomaly  in 

"*P*nl«ndact  of  nations,  have  intro- 


<bcedi 


exceptions  to  the 


ftfarfatefaalional  law  applicable  to 
rjjwrfpeiioos.  This  has  consisted 
SmL"?*"^  of  treating  those  who  are 
2S  ?I*^  *^^  tnde,  viz.  the  slaves 
™««^aif  they  were  subjects  of  this 
J^  «^eoed  to  injury,  while  the  de- 
^*2-  ^^*K^"se  been  of  necessity 
^^ttj»  general  case  as  if  they  were 
"J^Jrf this eoontiy  doing  the  injury. 
Jl^^^^  this  state  of  matters,  as  an 
^^]5*"  principle  in  international  law, 
^jjwyamooslymnstrated.  A  foreign 
^W  been  captured  and  taken  jjos- 
***«•  The  crew  rose,  and  putting 
5  T!?"  ^^th,  recaptured  the  ves- 
i^T^V^ywe  tried  and  condemned  to 


*aifct 


in  an  English  court; 


™"*»*4toliiicnto  the  plea  tiiat, 


as  the  capture  had  taken  place  under 
our  laws,  not  their  laws,  they  were  entitied 
to  regain  possession  by  any  means  whic-h 
they  might  choose  to  adopt  It  was  neces- 
sary, in  fact,  to  treat  the  ship  as  a  prison, 
and  the  captured  seamen  as  persons  in  a 
British  pnson.  It  is  fortunate  that  the 
humane  and  enlightened  motive  of  this 
divergence  from  the  law  of  nations  is  a 
guarantee  for  its  being  beneficially  exer- 
dsed. 

^  The  rights  of  incUvlduals  have  some- 
times been  so  much  affected  by  the 
conduct  of  nations  towards  each  other, 
that  their  own  nation  has  been  induced  to 
make  war  against  th^  nation  aggressing. 
This  has  twice  occurred  in  our  inter- 
course with  America:  one  war  was  caused 
by  our  restrictions  on  the  commerce  of 
America  by  the  orders  in  council ;  another 
by  our  searching  American  merchant  ves- 
sels for  British  seamen.  On  the  subject 
of  the  present  unsatisfactory  state  of  the 
question  as  to  this  right  of  search,  Mr. 
Beddie,  in  his  'Maritime  International 
Law*  (ii.  pp. 43-44),  says,  "Unfortunately 
this  claim  of  right  was  left  undecided 
either  way  even  by  the  hastily  concluded 
treaty  of  Ghent  in  1814,  which  terminated 
the  war  between  the  parent  state  and 
what  were  originally  her  colonies.  And 
as  the  divergence  in  the  personal  appear- 
ance, language,  habits,  and  manners  of 
the  inhabitants  of  the  two  countries  was 
not  likely,  for  generations,  to  be  such  as 
to  focilitate  the  discrimination  of  the  sub- 
jects of  the  two  states,  it  is  to  be  regretted 
the  question  was  not  subsequentiy  settied 
by  the  nqsotiations  of  1818  upon  the 
equitable  footing  of  recular  authentic 
lists  or  registers  of  Britisn  and  American 
seamen  being  made  up  and  kept,  and  of 
the  nationality  of  the  seamen  being  there- 
by determined." 

The  Third  division  of  international  law 
is  that  which  most  properly  comes  under 
the  head  "  Conflict  of  Laws,"  viz.  the  prin- 
ciples that  should  regulate  the  rights  and 
obligations  of  private  parties  when  they 
are  affected  b;^  the  separate  internal  codes 
of  distinct  nations.  This  has  some  points 
in  common  with  the  preceding  depart- 
ment of  the  subject  it  involyes  ques- 
tions with  individuals,  and  not,  at  least  in 
the  first  instance,  questions  with  states ; 
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and  the  adjustment  of  each  question  de- 
pends on  the  view  taken  by  the  law  of  the 
country  to  which  the  iumvidnal  or  his 
property  is  amenable.  But  it  has  this 
distmctive  feature,  that  the  circumstances 
under  which  disputes  may  arise  are  not 
in  the  conduct  of  one  nation  towards  ano- 
ther, but  in  differences  between  the  inter- 
nal laws  of  the  countries,  which  internal 
laws  disagree,  not  because  the  one  nation 
has  a  dispute  with  the  other,  but  in  the 
general  case  because  its  legislators  have 
taken  its  internal  situation  solely  into  con- 
sideration, and  have  overlooked  the  exist- 
ence of  other  nations.  There  can  be  no 
part  of  the  world  where  this  species  of 
international  law  can  be  so  well  illustrated 
as  in  the  United  States — a  collection  of 
communities,  each  having  an  internal 
system  of  administration,  but  each  acting 
on  principles  of  harmony  and  alliance 
with  the  other  states  of  the  Union.  It  is 
thus  natural  that  America  should  have 
produced  the  best  work  on  the  subject, 
in  Professor  Story's  'Commentaries  on 
the  Conflict  of  Laws  Foreign  and  Do- 
mestic, in ,  regard  to  Contracts,  Rights, 
and  Remedies ;  and  especially  in  regard 
to  Marriages,  Divorces,  Wills,  Succes- 
sions, and  Judgments,'  of  which  two  edi- 
tions are  now  known  and  esteemed  in 
this  country.  The  leading  rule  of  inter- 
national law  in  this  department  is,  that 
each  civilised  nation  is  to  give  efficacy  to 
the  laws  of  another  country,  unless  its 
own  laws  or  the  general  principles  of 
justye  are  thereby  invaded.  We  have 
the  Droadestand  most  distinct  illustrations 
of  this  rule  in  the  criminal  law.  The  pro- 
gress of  opinion  has  lately  been  in  favour 
of  each  nation  rendering  back  fhgitive 
criminals,  to  be  dealt  with  according  to 
the  law  of  the  country  where  they  have 
committed  any  private  crime  against 
person  or  property.  In  conformity  with 
this  principle,  treaties  were  lately  made 
with  France  and  the  United  States  of 
America,  for  enforcing  which,  in  this 
country,  two  acts  of  parliament  were 
passed  (6  &  7  Vict  c.  75  and  c.  76),  by 
which  a  secretary  of  state,  on  the  requisi- 
tion of  the  ambassador  or  other  repre- 
sentative of  France  or  the  United  States, 
might  issue  a  warrant  to  magistrates 
to  seize  a  person  accused  of  a  crime,  a 


ma^trate  being  enjoined  to  put  it  in 
force  on  his  being  satisfied  that  the 
charge  is  of  such  a  nature  as  would  an- 
thorise  him  to  commit  a  person  charged 
with  perpetrating  it  in  his  own  jurisdic- 
tion. [Convention  Treaties.]  Bat  it 
hps  been  a  rule  in  many  oountries,  and 
particularly  in  our  own,  tbat  no  aid  is  to 
be  given  for  the  enforcement  of  the  poli- 
tical laws  of  foreign  states.  As  in  other 
branches  of  international  law,  our  en- 
lightened principles  on  the  subject  of 
slavery  have  here  been  the  cause  of  per- 
plexing difficulties.  With  slave^olding 
countries  slavery  comes  to  be  a  question 
of  property,  but  with  us  it  can  only  be  a 
question  of  government ;  and  we  cannot 
view  any  rules  re^rding  property  in 
slaves  as  laws  relating  to  private  rights, 
an  infringement  of  which,  when  held  to 
be  criminal  in  the  slave-holding  country, 
must  be  so  also  here.  Aocoraingly,  in 
the  celebrated  case  of  the  Creole,  in 
November,  1841,  when  certain  American 
slaves  escaped  and  found  protection  in 
a  British  setUement,  it  was  found  that  we 
could  not  send  them  back  to  their  owners 
as  robbers  who  had  with  violence  stolen 
their  own  persons  from  the  custody  of 
their  proprietors. 

As  on  the  one  hand  the  criminal  law 
is  that  to  which  this  department  of  inter- 
national law  most  broadly  and  distinctly 
applies,  on  the  other  hand  tiie  position  of 
real  or  landed  property  is  that  to  which 
it  has  generally  the  least  reference.  The 
reasons  of  this  distinction  are  very  obvi- 
ous: his  own  personal  conduct  is  that 
object  of  the  law  which  a  man  most  com- 
pletely carries  about  from  one  country  to 
another ;  his  connection  with  landed  pro- 
perty is  the  relation  in  which  a  tribunal 
out  of  the  country  in  which  the  property 
is,  can  have  the  least  chance  of  adjudicat- 
ing. Between  these  extremes  there  are 
many  questions  regarding  persons  in  their 
relations  to  each  other,  and  regarding 
contracts  as  to  moveable  or  personal  pro* 
perty.  It  came  thus  to  be  a  general  ptisr 
ciple,  that  rights  connected  with  landed 
property  must  always  be  settied  by  the 
law  of  the  place  where  the  land  lie8» 
while  questions  regarding  other  property 
mi^ht  be  subjected  to  other  criterions  o. 
junsdicUon.    Perhips  historical  circum- 
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the  eaiiy  history  of  the  Earo- 
ns  ftrooxed  this  diTision.    The 
I  tribes  which  occupied  the  territory 
ai  the  Raamn  empire  appear  to  have  car- 
ried iritfa  them  their  oiwn  pecaliar  laws 
mmd  msmmi       SaTlgny  qiiotes  a  letter 
fiom  Bishop   Agobardos,  in  which  he 
aaya    it  oAea    Inppeiis  that  fiye   men, 
each  mider  a  &Serent  law,  may  be  found 
walking  or  atting  together — a  state  of 
awaiety  at  this  day  exemplified  in  some 
oriental  BSikns.     Among  all  these  dis- 
tinct tiibes  the  fieodal  system  arose  as  the 
general    and    miilbnn    territorial    law. 
Thrao^  a  soies  of  eireiimstances  which 
need  not  be  bese  narrated,  the  dvil  or 
BflOMD  law  beesme  the  ruling  principle 
aa  «>  penoes  in  thor  relation  to  each 
oiher  when  tfMt  relation  was  not  of  a 
ieadal  character,  and  as  to  claims  re- 
gs^fina  moveable  goods.    The  common 
law  of  Kn^aad  has  perhaps  had  the  least 
afini^  with  the  other  Eoropean  codes. 
Bat  It  has  Ibrtonately  happened    that 
those  depBitaMnts  of  the  law  with  which 
inteznatkaai  questions  are  chiefly  con- 
oemed^ — the  eonsistorial  and  the  admi- 
raky^  law,— haTe  been  considered  as  the 
kgitiaiBie  ofispring  of  the  civil  law,  and 
have  adopted  in  a  great  measure  its  prin- 
ciples as  they  have   been   in  practice 
duooghoot  Evope.    The  mercantile  law 
in  general  of  England  has  accommodated 
Imit  to  the  custom  of  merchants;  and 
this  castooi  has  in  a  great  measure  arisen 
ont  of  the  adaptation  to  modem  com- 
Bcroe  of  the  pnndples  of  the  civil  law. 
The  portion  of  the  commercial  code  of 
Eagiand  which  is  least  in  harmony  with 
that  of  other  countries  is  perhaps  the 
bsnkmptcy  law,  which,  beine  statutory, 
has  not  so  pliantly  adapted   itself    to 
the  caigencies  of  foreign  commerce  as  the 
eonnetadinary  portions  of  the  commer- 
dal  law  have  dene.    Thus,  under  the  old 
seqaw nation  or  bankruptcy  statute   of 
Seochmd,  which  was  supposed  to  give  the 
tnstee  or  assignee  foil  power  for  obtain- 
ing poSKSsion  of  the  bankrupt's  property 
IB  aJl  ports  of  the  world,  it  was  found 
tet  be  had  no  right  of  action  for  a  debt 
doe  10  the    bankrupt  in  England — the 
right  of  the  trustee  being  that  of  an  as- 
sipee  merely,  and  a  right  to  a  debt  being 
s  eboK  is  aedoD,  and  therefore  not  ca- 


pable of  being  assigned  by  the  law  of 
England.  See  Jefi&ey  v.  M'Taggart,  6 
M.  &  S.  (K.  B.),  126.  The  law  of  bank- 
ruptcy appears  to  be  one  of  the  most  diffi- 
cult of  adjustment  to  international  prin- 
ciples. There  are  clauses  in  the  bank- 
ruptcy and  insolvency  acts  of  England 
by  which,  through  registration  of  the 
vesting  order,  the  assignee  becomes  in- 
vested with  all  real  or  landed  property  in 
any  part  of  the  British  dominions  where 
a  conveyance  of  such  property  requires 
to  be  recorded.  (See  1  &  2  Wm.  IV. 
c.  56,  §  27,  and  1  &  2  Vict.  c.  110,  §  46.) 
It  could  not  have  been  the  intention  of 
this  provision  to  give  an  English  assignee 
privileges  which  a  trustee  of  a  bankrupt 
estate  does  not  hold  in  Scotland ;  but  while 
the  latter  requires  to  make  up  a  feudal 
title  before  he  can  be  the  recorded  pro- 
prietor of  real  property,  it  was  found  by 
the  Court  of  Se^ion  in  the  strict  interpre- 
tation of  the  English  provision  that  no 
such  preliminary  was  necessary,  and  that 
the  registration  of  the  vesting  order  was 
sufficient.  (Rattray  v.  White,  8th  March, 
1842, 4  D.,  880.) 

The  conflicts  of  laws  between  England 
and  ScoUand  are  of  course  in  this  part  of 
the  world  the  most  important  and  inte- 
resting. The  consuetudinary  or  unsta- 
tntory  law  of  England  has  perhaps  fewer 
principles  in  common  with  that  of  Scot- 
land toan  the  latter  has  with  the  law  of 
any  other  country  in  Europe;  and  this 
divergency  has  been  the  cause  of  many 
difficult  questions.  In  these  the  law  of 
marriage  and  that  of  succession  have  been 
particularly  fertile.  In  the  former  the 
difference  between  the  institutions  of  the 
two  countries,  when  subjected  to  the  prin- 
ciples of  international  law,  has  been  pro- 
ductive of  very  remarkable  effects.  In 
England  there  are  certain  acts  which  are 
necessary  ingredients,  by  the  statute  law, 
of  a  vsJid  marriage.  In  Scotiand  the 
consent  of  parties  to  hold  each  other  as 
man  and  wife,  when  sufficiently  attested, 
is,  according  to  the  doctrines  of  the 
civilians,  sufficient.  But  in  England  it  is 
a  principle  of  international  law  that  a 
marriage  valid  in  the  place  where  it  is 
contracted  is  valid  there;  the  conse* 
quence  is,  that  the  lax  principle  of  mar- 
nage  by  simple  attests  consent  would 
k2 
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bave  probably  fallen  into  desnetode  and 
oblivion  in  Scotland,  were  it  not  kept  up 
by  English  parties,  who  thus  evade  the 
restrictions  of  their  own  law.  On  the 
subject  of  succession,  a  series  of  decisions 
in  both  countries  has  settled  two  very  im- 
portant principles— that  in  the  case  of 
landed  property  it  follows  the  lex  ret 
due,  or  the  law  of  the  place  where  the 
property  is ;  while  in  moveable  or  per- 
K»al  property  it  follows  the  lex  domicilii, 
or  law  of  the  domicile  in  which  the  per- 
son leaving  it  died. 

INTESTACY.    [Administration.] 
INVENTION.    [Patent.] 
INVENTORY.    [Executor.] 
INVESTITURE.  [Feudal  Syotem.] 
IRON.  The  iron  trade  in  Great  Britain 
in  all  its  various  branches  is  of  very  great 
importance.    According  to  the  census  of 
1841  there    were   employed    in    Great 
Britain  10,949  persons  m  iron-mines,  and 
219,497  in  the  smelting  of  the  ore  and  the 
maan&cture  of  the  metal.  The  quantity  of 
iron  made  in  this  country  at  different 
periods  is  not  accurately  Imown,  but  the 
following  estimates  have  generally  been 
considered  as  not  for  fh>m  the  truth  by 
those  best  acouainted  with  the  subject 
The  estimate  for  1823  and  each  subse- 
quent year  is  given  on  the  authority  of 
Sir  John  Guest,  one  of  the  greatest  iron- 
masters in  this  country : — 

Tons  produced.  Tooa  prodneed. 

1740     .       17,000  1825          581,000 

1788     •       68,000  1828          703,000 

1796     •     125,000  1835        1,000,000 

1806     .     258,000  1836       1,200,000 

1823     .     452,000  1840       1,500,000 

The  next  table,  which  shows  the  parts 
of  Great  Britain  in  which  the  manufacture 
of  iron  was  carried  on  in  1840,  and  the 
Quantity  made  in  each  district,  is  taken 
m)m  the  evidence  given  by  Mr.  Jessop, 
of  the  Butterley  Ironworks,  Derbyshire, 
before  the  Commons'  Committee  on  Im- 
port Duties  in  1840: 

Toni. 

Forest  of  Dean  .  •  .  15,500 

South  Wales  .  ,  .  50.%000 

North  Wales  .  '  •  .  26,500 

Northumberland  .  .  •  11,000 


Carried  fbrward 


558,000 


Ton*. 

Brought  forward 

.  5.58,000 

Yorkshire      . 

.     56,000 

Derbyshire    • 
North  Staffordshire 

.     31,000 

.      20,500 

South  Staffordshire 

.   407,150 

Shropshire     •        • 

.     82,750 

Scotland 

.   241,000 

1,396,400 

The  number  of  furnaces  in  blast  was 
402,  and  1 62  used  the  process  of  blasting 
with  hot  air.  Mr.  Jessop  estimated  the 
quantity  of  coal  used  in  smelting  at 
4,877,000  tons,  and  an  additional  quantity 
of  2,000,000  tons,  was  used  in  converting 
thepTodnoe  of  the  ore  into  wrooght-iran. 

The  price  of  pig-iron  has  fluctuated 
during  the  ten  years  from  1835  to  1845 
between  the  two  extremes  of  SL  13s.  per 
ton  in  1836  and  2/.  5s,  in  January,  1843. 

About  16,000  tons  of  foreign  iron  are 
annually  imported,  principally  from 
Sweden,  Norway,  and  Knasia.  It  is  used 
for  converting  mto  steel,  for  which  it  is 
better  adapted  than  the  English  ooal- 
smelted  iron. 

The  quanti^r  of  iron  and  steel,  wrought 
and  un wrought,  exported  in  1843  wa? 
448,925  tons,  declared  value  2,590,8332. 
In  1844  the  declared  value  of  iron  and 
steel  exported  amounted  to  3, 1 94,90  iL 
There  are  in  addition  about  17,000  or 
18,000  tons  of  hardware  and  cntleir  ex- 
ported. Mr.  Porter  estimated  the  home 
consumption  of  British  iron  in  1841  at 
1,139,1 1 1  tons.  {Progren  cf  the  Nati<m, 
iii.  87.) 

The  principal  countries  to  which  bar- 
iron  and  piff-iran  were  exported  in  1642, 
were  as  under : — 

Bai^Iron.    Flff-bon. 
United  States  of  North     Tom.       Ton». 

America  •  •  39,964  13,075 
Italy  •  •  .  19,854  3,174 
Germany  •  .  •  17,783  6^46 
£.  I.  Company's  Ter- 
ritories and  Ceylon  .  17,017  240 
Holland  «  .  •  16,980  26,666 
Prussia  •  •  .  13,202  12,564 
Denmark  •  .  .  6,227  7,573 
Turkey  and  Continental 

Greece  •        •        •      5,191 


Curied  forward  .  136,218    69>538 
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&r  bon.  Fte  bon. 

Tons.  Tona, 

BroDgbt  fiorwud .  136^18  69,538 

British  N.  America     .      4,971  3,199 

France        .         .         •      4,566  16,464 

Forei|m  W.  Indies      .      3,084  20 

AU  other  ooontries      •     33,540  4,636 


The 


Total     172,379    93,851 

itidet  of  other  descriptions  of 
steel  exported  in  the  same  year 


Tons. 

18,921 

15,934 
1,611 
2,693 

14,914 
6,000 

35,891 
3,890 
3,308 


BbltaadRodlron  • 
Cut  Iran  .  .  • 
IrooWue  .  .  . 
Andian,  Gnpnels,  &c. 
Hoops  .... 
Kaik  .... 
Oihersoils  •  •  • 
Old  irao,  for  re-manuihctare 
Unwrooght  Steel      •     •     . 


Hie  total  wei^t  of  iron  and  steel 
vroogbc  and  nnwrooght  (excluslTe  of 
hanhrare  and  cotlery)  exported  in  1842 
vaa  369,398  tons.  Tallied  at  2,457,717/.; 

In  1841  there  were  smelting-works  in 
59  differeDi  departments  of  France,  and 
in  SO  other  departments  the  making  of 
pig  and  bar  iron  was  carried  on  from  ore 
obtained  out  of  the  departments.  One 
half  of  all  the  iron  made  in  France  in 
1841  was  prodnped  in  the  nine  depart- 
ments of  Hante  Mame,  Moselle,  Cote 
d'Or,  Loire,  Ni^rre,  Ardennes,  Cher, 
Haute  Saone,  and  Mense.  Fivesevenths 
of  all  the  iron  is  prodnced  in  eighteen 
departments,  and  the  remaining  two- 
aerentiis  are  distribated  amongst  61  de- 
partments. The  number  of  smelting- 
worfcs,  and  works  for  making  bar-iron, 
tDcreaaed  from  894  in  1836  to  1023  in 
1841.  In  the  Hante  Mame,  where  the 
iron-works  are  on  the  largest  scale,  86 
eslaUishments  produced  iron  valued  at 
479,349/.  The  total  value  of  all  the 
iron  mannfiustnred  in  France  in  1841  was 
estimated  at  5,671,581/.,  which  was  an 
increase  of  14  per  cent  since  1836.  The 
fuel  used  was  594,418  tons  of  wood-char- 
ooal,  175,924  tons  of  coke,  349,276  tons 
of  coal,  and  176,659  stores  of  wood;  and 
the  total  products  were  377,142  tons  of 
casfpiroD,  263,747  tons  of  bar-iron,  and 


6886  tons  of  steeL  The  value  of  the  fuel 
consumed  amounted  to  2,179,664/.,  or 
38^  per  cent,  on  the  value  of  the 
metal.  The  number  of  workmen  em- 
ployed (including  15,783  miners)  was 
47,830,  which  is  more  than  the  num- 
ber employed  in  Great  Britain,  while  the 
quantity  of  iron  made  in  France  is  only 
one-fourth  of  that  made  in  England.  The 
price  of  pig-iron  in  France  was  6/.  1 1«.  per 
ton  in  1841,  and  that  of  bar-iron  15/.  ISt. 
The  iron  manufacture  is,  in  fieict,  a  veij 
oppressive  monopoly  in  France,  and  is 
especially  injurious  to  the  agricultural 
dass.  The  country  is  not  half  supplied 
by  tiie  French  iron-masters;  enormous 
duties  prevent  the  supply  of  foreign  iron, 
and  scarcely  50,000  tons  are  imported 
annually ;  and  the  French  submit  to  the 
injustice  of  paying  prices  which  are  from 
100  to  200  per  cent  higher  than  the  same 
artide  costs  in  England.  (Jour,  of  Lond, 
Stat,  Soc.,  voL  vii.  282-291.  Paper  by 
G.  R.  Porter,  Esq.,  on  the  Mining  In- 
dustry of  France.)  ^ 

In  Belgium  the  iron-mines  are  prin- 
cipally situated  between  the  Sambre  and 
the  Meuse,  and  in  the  province  of  Li^ge. 
The  produce  when  smelted  amounted  in 
1836  to  150,000  tons. 

In  1837  the  iron-mines  of  Prussia  pro- 
duced 679,874  tons. 

The  iron  of  Sweden  is  deservedly  held 
in  high  estimation.  The  number  of 
smelting  ftimaces,  great  and  small,  in 
Sweden,  is  under  350.  The  annual  pro- 
duce is  estimated  at  from  85,000  to  95,000 
tons  of  pig-iron,  which  is  capable  of  beii^ 
converted  into  fh>m  60,000  to  66,000  tons 
of  malleable  iron.  An  iron-master  can 
send  no  more  iron  to  market  than  the 
Quantity  which  he  is  authorised  by  his 
licence  to  produce.  »  Each  furnace  and 
forge  pays  an  annual  tax ;  and  no  licenoe 
is  granted  to  any  one  who  has  not  a  forest 
sumdent  to  supply  the  necessary  char- 
coal. (M'Gregor's  Commercial  Statisticsy 
il  882.) 

The  following  particulars  respecting 
the  iron  manuf^ture  of  the  Unitea  States 
of  North  America  are  from  Hunfs 
*  Merchants'  Ma^aadne,'  a  work  of  autho- 
rity on  commercial  statistics.  There  ars 
540  blast  furnaces,  which  yield  486,000 
tons  of  pig-iron ;  954  bloomeries,  forges, 
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rolling  and  splitting  mills,  &c^  which 
produce  291,600  tons  of  bar,  hoop,  sheet, 
and  other  wrought  iron,  30,000  tons 
blooms,  and  1 21,500  tons  as  cuttings,  such 
as  machinery,  stove-plates.  Two-fifths 
of  all  the  iron  made  in  the  States  is  pro- 
duced in  Pennsylvania.  The  total  quan- 
tity is  rather  more  than  the  produce  of 
Great  Britain  in  1823.  The  probability 
is,  that  in  the  course  of  another  quarter 
of  a  century  the  United  States  will  be 
the  greatest  iron-producing  country  in 
the  world.  The  duty  on  foreign  iron 
varies  from  50  to  150  per  cent  and  the 
quantity  imported  is  about  100,000  tons 
per  annum.  The  price  of  American  bar- 
iron  in  1845  was  from  75  to  80  dollars 
per  ton.  The  price  in  England,  with  a 
large  prospective  demand,  was  under  91, 
per  ton. 


JACOBINS  is  the  name  of  a  faction 
which  exercised  a  great  influence  on  the 
events  of  the  French  Revolution.  This 
&ction  originated  in  a  political  club 
formed  at  Versailles,  about  the  time  of 
the  meetingof  the  first  National  Assembly, 
and  which  was  composed  chiefly  of  depu- 
ties from  Brittanv,  who  were  most  deter- 
mined against  me  court  and  the  old 
monarchy,  and  some  also  from  the  South 
of  France,  among  whom  was  Mirabeau. 
When  the  National  Assembly  removed 
its  sittings  to  Paris  (October  19, 1789), 
the  Breton  dub  followed  it,  and  soon  edfter 
estaolished  their  meetincs  in  the  lately 
suppressed  convent  of  uie  Jacobins,  or 
Dominican  monks,  in  the  Rue  St  Honor^. 
From  this  circumstance  the  club  and  the 
powerful  party  which  grew  from  it 
assumed  the  name  of  Jacobins.  During 
the  year  1790  the  club  increased  its 
numbers  by  admitting  many  men  known 
for  violent  principles,  which  tended  not 
to  the  establishment  of  a  constitutional 
throne,  but  to  the  subversion  of  the 
monarchy.  A  schism  broke  out  between 
these  and  the  original  Jacobins,  upon 
which  Danton,  Marat,  and  other  revolu- 
tionists seceded  fW>m  the  club,  and  formed 
themselves  into  a  separate  club  called 
'  Les  Cordeliers,'  from  their  meetings  be- 


ing held  in  a  suppressed  convent  of  Fran- 
ciscan friars.  These  men  openly  advo- 
cated massacre,  proscription,  and  confis- 
cation, as  the  means  of  establishing  the 
sovereignty  of  the  people.  In  1791  the 
Cordeliers  reunited  themselves  with  the 
Jacobin  club,  from  which  they  ezpdled 
the  less  fanatical  members,  such  as  Louis 
Stanislas  Freroa,  Legendre,  and  others^ 
From  that  time,  and  especially  in  the 
following  year,  1792,  the  Jacobin  club 
assumed  the  ascendancy  over  the  legisla- 
ture; and  the  measures  previously  dis- 
cussed and  carried  in  the  dub  were 
forced  upon  the  assembly  by  tiie  votes  of 
the  numerous  Jacobin  members,  and  by 
the  out-door  influence  of  the  pikemen  of 
the  suburbs,  with  whom  the  club  was  in 
close  connection.  The  attack  on  the 
Tuileries  in  August,  1792,  the  massacres 
of  tiie  following  September,  the  suppres- 
sion of  royalty,  and  most  of  the  mea- 
sures of  the  reign  of  terror,  originated 
with  the  club  of  the  Jacobins.  [Com- 
mittee OF  Public  Safety.]  llie  dub 
had  affiliations  all  over  France.  After 
the  fall  of  Robe^ierre  in  July,  1794,  the 
convention  passed  a  resolution  which  fbr^ 
bade  all  popular  assemblies  to  interfere 
with  the  deliberations  of  the  legislature. 
The  Jacobins,  however,  having  attempted 
an  insurrection  in  November,  1794,  in 
order  to  save  one  of  their  members. 
Carrier,  who  had  been  condemned  to 
death  for  his  atrocities  at  Nantes,  the 
convention  ordered  the  club  to  be  shut 
up;  and  Legendre,  one  of  its  former 
members,  proceeded  with  an  armed  force 
to  dissolve  the  meeting,  and  closed  the 
hall.  The  spirit  of  the  club,  however, 
survived  in  its  numerous  adherents,  and 
contbued  to  struggle  against  the  legisla- 
ture and  the  Executive  Directory,  until 
Bonaparte  put  an  end  to  all  factions,  and 
restored  oraer  in  France.  The  name  of 
Jacobin  has  since  been  used,  though  often 
improperly,  like  other  partv  names,  to 
denote  men  of  extreme  demoeratical 
principles,  who  wish  for  the  subversion 
of  kingly  government  tod  of  all  social 
distinctions,  and  are  not  over-scrupulous 
about  the  means  of  effecting  their  object 
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bat  they  were  settled  here  in  the  Saxon 
period,  and  as  Ciirly  as  jlj>.  750.     From 
the  tioie  of  the  Conquest  the  Jews  in 
Englaod  rafndlj  increased  in  number. 
Under  the  first  three  Norman  lungs  they 
lived  nndistnrbed,  so  fiu*  as  we  are  in* 
fiknned.     Bat  under  Stephen  and  his  suc- 
ecsKHS  they  suffered  from  the  rapacity 
of  the  his^  and  the  intolerance  of  the 
people.     The  persecutions  which  they 
experienoed  from  all  persons,  both  lay 
and  cedcaaatic,  poor  and  rich,  are  fully 
attestwl  }afj  the  eridenoe  of  their  enemies. 
Finally,  in  the  reign  of  Edward  L,  about 
A.D.  l39Qi|  aU  the  Jews  were  banished 
fireaa  die  kingdom.     Their  numbers  at 
that  time  are  conjectured  (but  on  what 
groondi  we  are  not  aware)  to  have  been 
between  I5,/O00  and  16,000.    It  was  not 
tin  after  tibe  Restoration,  a.d.  16C0,  that 
the  Jews  agptn  setded  in  England ;  and 
thovgh  ander  the  Protectorate  they  had 
cnteRd  into  negotiations  with  Cromwell 
lo  ohiain  permission  to  enter  the  island, 
nothing  ceeotf  to  have  been  done  in  the 
matter,  and  those  who  have  investigated 
the  nbjeet  bring  forward  no  proof  of 
leave  hong  formally  granted  to  them  to 
reCon.    After  the  £^toration  it  seems 
probable  that  diey  came  in  gradually 
without  either  pennission  or  opposition, 
and  since  that  time  foreign  Jews  have 
been  on  die  ame  footing  as  other  aliens 
with  respect  to  entering  the  conntry.     In 
the  reign  ctf  Queen  Aime  (I  Anne,  c.  30) 
an  act  was  passed,'  by  which,  "  if  any 
Jewish  parent,  in  order  to  the  compelling 
of  his  or  her  Protestant  child  to  chan^ 
his  or  her  religion,  shall  refuse  to  allow 
sadi  dbild  a  fitting  maintenance,  suitable 
to  die  decree  and  aMlitv  of  such  parent, 
and  to  me  age  and  education  of  such 
child,"  the  Lord  Chancellor,  upon  com- 
phuttt  made  to  him,  shall  make  sucli 
Older  for  the  maintenance  of  such  Pro- 
tenant  child  as  he  shall  think  fit     In 
die  Tear    1753  an   act  was  passed  to 
eoahle  fixeign  Jews  to  be  naturalized 
without  taking  the  sacrament;  but  the 
act  waa  repealed  in  the  following  session, 
ooder  the  inflnence  of  the  popular  feel- 
ing, which  was  most  strongly  opposed  to 
the  measure  of  1753.    Smoe  this  year 
fhey  have  lived  in  the  United  Kingdom 
In  1830    the  number  of 


Jews  in  London  was  estimated  at  18,000, 
and  in  the  rest  of  England  about  9000. 
But  since  the  act  for  the  registration  of 
marriages,  &c.  was  passed,  and  the  num- 
ber of  marriages  among  the  Jews  is  ac- 
curately ascertained,  we  know  that  this 
calculation  was  too  high ;  and  if  the  pro- 
portion of  marriages  amongst  the  Jews  is 
the  same  as  amongst  other  portions  of 
the  population,  the  number  of  Jews  in 
England  and  Wales  in  1843  was  only 
18,700.  The  number  in  Scotiand  and 
Ireland  is  probably  small,  but  we  are  not 
aware  that  there  is  any  good  estimate  as 
to  their  numbers  in  these  parts  of  the 
United  Kingdom. 

During  their  residence  iu  England,  up 
to  their  banishment  in  the  time  of  Ed- 
ward I.,  the  Jews  were  considered  as  the 
villains  and  bondsmen  of  the  king,  a 
relation  which  seems  to  explain  the 
power  over  their  persons  and  property 
which  was  assumed  and  exercised  by  the 
king  in  the  most  oppressive  manner. 
They  however  could  purchase  and  bold 
land,  subject  only  to  the  right  of  the 
king,  whatever  it  might  be,  to  levy  heav^ 
taxes  on  them  and  seize  their  lands  if 
they  were  not  paid.  By  the  statute  of 
the  54th  and  55th  of  Henry  III.  the 
Jews  were  declared  incapjable  of  purchas- 
ing or  taking  a  freehold  interest  in  land, 
but  might  hold,  as  in  time  past  they  were 
accustomed  to  hold,  houses  in  the  cities, 
boroughs,  and  towns  where  they  resided. 
Another  statute  (Statutum  de  Judaismo), 
3  Edward  I.,  forbade  Jews  from  alienat- 
ing in  fee,  either  to  Jew  or  Christian, 
any  houses,  rents,  or  tenements  which 
they  then  had,  or  disposing  of  them  in 
any  way  without  the  king*s  consent ;  they 
were  permitted  to  purchase  houses  and 
curtilages  in  the  cities  and  boroughs  where 
they  then  resided,  provided  Uiey  held 
them  in  chief  of  the  king;  and  they  were 
further  permitted  to  take  lands  to  fiirm 
for  any  term  not  exceeding  ten  years; 
such  permission,  however,  was  not  to  con- 
tinue in  force  for  more  than  fifteen  years 
from  the  date  of  the  act.  Since  the  time 
of  their  banishment  no  statute  has  been 
passed  which  in  direct  terms  afi'ects  the 
right  of  the  Jews  to  hold  real  estates  in 
England,  and  it  has  been  a  matter  of 
I  dispute  whether  they  can  now  legally 
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hold  sach  estate.  It  has  been  contended 
that  the  statute  called  the  54th  and  55th 
Henry  III.  is  not  an  act  of  parliament, 
but  only  an  ordinance  of  the  king,  which 
however,  to  say  the  least,  seems  a  very 
questionable  proposition ;  and  if  it  is  an 
act,  it  is  by  some  persons  contended  that 
it  has  been  indirectly  repealed.  Some 
Jews,  we  believe,  do  hold  real  estate,  and 
it  is  contended  by  some  that  they  are 
legally  entitled  to  do  so.  But  nothing 
short  of  a  declaration  of  the  legislature 
can  remove  all  doubts  on  this  subject 

The  act  of  the  9th  Geo.  IV.  c  17, 
substitutes  for  the  sacramental  test  a  form 
of  declaration  to  be  made  by  every  per- 
son, within  one  calendar  month  next  be- 
fore or  upon  his  admission  into  any  of 
the  corporate  offices  mentioned  in  that 
act,  or  within  six  calendar  mouths  after 
his  appointment  to  any  place  mentioned 
in  the  fifth  section  of  that  act  As  this 
declaration  contsuus  the  words  "  upon  the 
true  fiiith  of  a  Christian,"  it  has  the 
effect  of  excluding  Jews  from  corpo- 
rate offices,  and,  in  connection  with  the 
Abjuration  Act,  from  places  under  go- 
vernment, so  fhr  as  they  are  not  relieved 
by  the  Annual  Indemnity  Act  llie  ab- 
juration oath,  which  contains  the  same 
words,  has  the  effect  of  excluding  the. 
Jews  from  parliament  (1  Geo.  I.  st 
ii.  c.  13;  6  Geo.  III.  c.  53.)  But  m 
1845  an  act  was  passed  (8  &  9  Vict  c. 
52),  by  which,*  instead  of  the  declaration 
required  to  be  made  by  9  Geo.  IV.  c.  17, 
every  person  of  the  Jewish  religion  is 
permitted  to  make  and  subscribe  another 
declaration,  of  which  a  form  is  given  in 
the  act,  within  one  calendar  month  next 
before  or  upon  his  admission  into  the 
office  of  mayor,  alderman,  recorder,  bailiff, 
common  councilman,  councillor,  cham- 
berUin,  treasurer,  town-clerk,  or  any  other 
municipal  office  in  any  city,  town  corpo- 
rate, borough,  or  cinque  port  within  Eng- 
land and  Wales  or  the  town  of  Berwick 
npon  Tweed.  The  declaration,  instead 
of  the  words  '*  upon  the  true  fiiith  of  a 
Christian,"  runs  m  this  form :  **  I,  A.  B., 
being  a  person  professing  the  Jewish  re- 
ligion, having  conscientious  scruples 
a^nst  subscnbing  the  declaration  con- 
tamed  in  an  act  &c*  (referring  to  the  9 
Geo.  IV.  c.  17),  do  solemnly,  sincerely. 


and  truly  declare,  that"  &c.    [Jumcss 
OF  THE  Peace,  p.  154.] 

It  is  considered  to  be  the  law  at  present 
that  all  gifts  for  the  support  of  the  Jewish 
religion  are  void,  as  bemg  what  are  legally 
termed  superstitious  uses.  There  is  a 
singular  decision  by  Lord  Hardwick  (De 
Co&  V.  De  Paz,  Ambler's  Reports)  in  the 
case  of  a  gift  for  the  support  of  the  Jewish 
reliffion.  Part  of  the  money  intended  bv 
the  a  ewish  donor  to  support  his  own  creed, 
was  given  to  the  Foundling  HospitaL 

It  seems  to  be  the  general  opinion  that 
the  Jews  are  within  the  benefit  of  the 
Toleration  Act  of  the  1  William  and 
Mary,  as  extended  by  the  53  Geo.  III.  c 
160.  Though  a  le^cy  ^ven  for  the  in- 
struction of  Jews  m  their  religicKi  is  not 
one  which  will  be  supported  by  the  Court 
of  Chancery,  any  other  kind  of  charitable 
bei^uest  for  the  benefit  of  Jews  is  valid. 
It  IS  a  vulgar  error,  still  cLtirtained  by 
some  people,  that  Jews,  even  if  bom  in 
this  country,  are  aliens.  Jews  are  British 
subjects,  like  any  other  persons  who  are 
bom  here. 

(Blunt's  History  rf  the  Establishmeni 
and  Residence  of  the  Jews  in  England, 
with  an  Enquiry  into  their  Civil  IHsM* 
lities,  London,  1830 ;  Goldsmid's  Remarks 
on  the  Civil  Disabilities  of  British  JiewSf 
London,  1830;  Report  of  the  Criwthud 
Law  Commissioners^  on  Penalties  and  Dip- 
abilities  in  regard  to  Religious  Opitnons, 
1845.  Tlus  report  states  also  the  law 
as  to  Jews  in  Ireland  and  Scotland.) 

JOINT-STOCK  COMPANY.  Joint- 
stock  companies  are  such  companies  as 
are  imincorporated,  and  which  trade  upon 
a  joint  stock.  All  trading  associations, 
however  numerous,  and  although  not  esta- 
blished by  charter  or  act  of  parliament 
are  legal,  provided  their  purposes  be 
legal,  and  provided  they  do  not  attempt 
to  exercise  the  privileges  of  a  corpora- 
tion, such  as  the  power  of  making  their 
shares  transferable  at  the  will  of  the 
holder.  The  partners  in  joint-stock  com- 
panies are  of  two  classes :  one  consists  of 
directors,  trustees,  and  others  who  are 
actively  employed  in  conducting  the  con- 
cern ;  the  otner,  of  a  number  of  persons 
who  take  littie  or  no  part  in  its  manage- 
ment and  many  of  whom  become  share- 
holders fi>r  the  sake  only  of  a  profitable 
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iawesliuent  of  their  money.    The  general 
ondnct  of  tiie  trade  &Us  upon  the  di- 
rectors^ vhile  tlie  more  particular  trana- 
artkws  are    mnally  managed    by  raid 
agmtB  vho  are  not  shareholders.    The 
fiaids  and  other  property  of  the  company 
an*  Tested  in  the  trustees.    The  deed  of 
aettlement  is  a  ootrenant  made  between  a 
tew  of  the  sharehoidere  chosen  as  trustees 
fisr  that  pnrposet  and    the  others;  by 
which  tmai  of  die  latter  'oovenants  with 
the  triBtees,  and  each  of  the  trustees 
dyvcDBitB  wkh  the  rest  of  the  sharehold- 
exB,  for  die  doe  perlbnuanoe  of  a  series 
of  arddes  wineh  are  specifically  set  forth, 
and  whkii  point  out  the  duties  of  the 
UiftlOTp  dinelotB,  and  anditors;  define 
tfaor  povcis,  and  all  other   necessaty 
matlexs.     In  all  matters  which  might 
have  been  profided  by  the  deed,  but  are 
aot,  the  law  of  partnership  prevails. 

The  pmale  property,  to  its  fbll  extent, 
of  every  aiember  of  an  oninoorporated 
trwSag  compeny  is  liable  for  the  whole 
debts  of  the  eompany.  The  most  im- 
portsat  ohjeet  to  be  gained  by  an  act  of 
pariiaDMBt  for  a  joint-eftock  company  ,[i8 
by  dw  danae  which  enables  it  to  sue  and 
be  saed  throagh  the  medium  of  one  of  its 
ofieeis;  withoDt  which  advantage  the  dif- 
fiealtieB  attendant  upon  suits  by  or  against 
Boeh  eompanies  are  beyond  calculation. 

A  partaetship  in  the  worldngof  a  mine 
is  eoosidefed  by  coorts  of  equity  as  a 
partaership  In  a  trade,  and  therefore  sub- 
ject to  the  nsoal  rules  as  to  partnership. 
The  chief  rales  of  Roman  law  as  to 
paitacnfaip  may  be  collected  from  Gains, 
di.  148-154;  Vig^  zvii.   tit  2;  Cicero, 

The  consdtntion  and  regulation  of  joint- 
stock  oonpanies  have  been  more  particu- 
larty  definied  by  several  recent  statutes. 

ne  act  7  &  8  Vict  c  110,  applies  to 
wqianics  formed  subsequent  to  1st 
Nov.  1844,  which  consist  of  more  than 
twenty-five  members,  provided  they  are 
not  cQostitoted  by  charter  or  by  act  of 
pai&mcBt  The  most  important  feature 
of  the  act  consists  of  provisions  for  sub- 
jectiag  joia^stbck  companies  to  certain 
while  in  their  provisionary 
and  before  operations  have  been 
1  It  is  required  that  before 
■By  jnhZie  advertisement  of  an  intended 


joint-stock  company  be  issued,  the  pro- 
.moters  are  to  effect  a  **  provisional  re- 
gistration" at  an  office  established  for  the 
purpose,  which  registration  must  set  forth 
the  name  and  nature  of  the  proposed 
company,  the  names,  occupations,  and 
places  of  abode  of  the  promoters  and  of- 
ficers, the  names  of  subscribers,  with  vari- 
ous other  particulars ;  and  copies  of  each 
prospectus  must  be  deposited  before  being 
issued.  There  is  a  penalty  for  issuing 
advertisements  which  falsely  pretend  that 
any  joint-stock  project  is  patronized, 
directed,  or  managed  by  eminent  or 
opulent  persons. 

When  the  company  is  formed  a  **  com- 
plete r^stration"  is  to  be  made,  and 
until  this  is  effected,  all  their  proceed- 
ings are  of  a  provisionary  character. 
The  ''complete  registration"  is  accom- 
plished by  sending  in  schedules  which 
give  foil  particulars  respecting  the  con- 
stitution of  the  company.  Every  share- 
holder must  enter  into  a  covenant  to  pay 
up  instalments ;  the  deed  is  to  be  regis- 
tered; accounts  are  to  be  audited,  and' 
balance-sheets  made  and  produced  to  the 
shareholders,  yearly,  and  the  right  of  the 
shareholders  to  examine  the  bm)ks  for  a 
certain  time  must  be  granted.  The 
balance-sheet  and  auditors'  reports  are 
also  to  be  annually  registered.  The  act 
imposes  other  conditions  on  joint-stodc 
companies,  amongst  which  are  the  follow- 
ing :  shareholders  whose  instalments  are 
all  paid,  have  a  right  to  be  present  at 
all  general  meetings,  and  to  take  part  in 
the  discussions;  to  vote  on  any  ques- 
tion, either  in  person  or  by  proxy,  unless 
the  deed  of  settlement  precludes  proxies ; 
and  they  have  a  vote  in  the  choice  of 
electors  and  auditors.  Patrons  and  di- 
rectors must  hold  shares  in  the  company 
under  a  penalty  of  20/.  A  **  register  of 
shareholders  "  is  to  be  kept  which  must 
show  the  number  and  amount  of  shares 
held  by  each  shareholder:  each  share- 
holder has  a  right  to  inspect  this  register 
on  demand ;  and  he  is  entitied  to  a  cer- 
tificate of  the  number  of  shares  which  he 
holds,  and  the  amount  paid  thereon,  which 
certificate  may  be  evidence  in  a  court  of 
law.  When  completely  registered,  s^res 
may  be  transferred,  but  all  the  instal- 
ments due  must  first  be  paid  up,  and  the 
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transfer  most  be  registered  before  the 
holder  is  entitled  to  snare  in  the  profits 
or  to  vote.  The  act  contains  a  number 
of  other  regulations.  The  registrar  of 
joint-stock  companies  is  required  to  make 
an  annual  report,  which  is  to  be  presented 
to  parliament.  This  act  does  not  appl^ 
to  joint-stock  banks,  nor  to  schools  or  sci- 
entific and  literary  institutions;  nor  to 
loan  or  benefit  buildmg  societies  dul^ 
enrolled,  nor  to  friendly  societies  or  simi- 
lar institutions,  unless  they  assure  to  the 
amount  of  200/.  on  any  oua  life.  The 
act  does  not  extend  to  companies  in  Scot- 
land, except  they  have  branch  establish- 
ments in  England  or  Ireland. 

In  the  same  session  another  act  was 
passed  (7  &  8  Vict.  c.  Ill)  which  is  en- 
titled *  An  Act  for  &cilitating  the  winding 
up  the  afiairs  of  joint-stock  companies 
unable  to  meet  their  pecuniary  engage- 
ments.' By  this  act  a  fiat  in  bankruptcy 
may  be  issued  in  the  same  way  as  in  the 
case  of  single  traders  against  incorporated 
commerci^  or  trading  companies  or  any 
other  body  of  persons  associated  together 
for  commercial  or  trading  purposes ;  but 
the  bankruptcy  of  a  company  does  not 
involve  the  bankruptcy  of  any  member 
individually.  A  copy  of  the  balance  sheet 
must  be  sent  to  the  Board  of  Trade, 
accompanied  by  the  written  opinion  of 
the  Court  of  Bankruptcy  as  to  the  cause  of 
failure  of  the  compan^r ;  and  the  Queen, 
upon  the  recommendation  of  the  Board  of 
Trade,  may  then  revoke  aiw  privUe^ 
granted  to  the  company,  and  determme 
uie  same,  notwithstandmg  any  charter, 
letters-patent,  or  act  of  parliament ;  but 
until  the  determination  of  the  company 
by  the  crown,  it  shall  be  considered  as 
subsisting  for  the  original  purposes.  This 
act^  applies  to  all  banking  companies 
which  have  more  than  six  partners. 

Another  act  (7  &  8  Vict  c  113)  was 
passed  during  the  sesdon  of  1844,  under 
which  joint-stock  banks  are  now  regu- 
lated. Every  new  joint«tock  bank  be- 
fore it  can  commence  buaness  is  required 
to  present  a  petition  to  her  majesty  in 
council,  signea  by  at  least  7  shareholders, 
praying  for  a  grant  of  letters-patent. 
This  petition  must  set  forth — 1,  The 
names  and  abodes  of  all  the  partners  of 
the  proposed  company.    2,  The  proposed 


name  of  the  Bank.  3,  The  place  aad 
street,  &c,  where  the  buaness  of  the 
bank  is  to  be  carried  on.  4,  The  pro- 
posed amount  of  the  capital  stock,  not 
being  in  any  case  less  than  100,0002.  and 
the  means  by  which  it  is  to  be  rused. 

5,  The  amount  of  capital  stock  then 
paid  up,  and  where  and  how  invested. 

6,  The  proposed  number  of  shans.   7, 
The  amount  of  each  share  not  bane  less 
than   100/.  each.    The  petition  d  the 
proposed  company,  in  which  these  par- 
ticulars are  set  forth,  will  be  referred  to 
the  Board  of  Trade,  which  will  report  as 
to  the  provisions  of  the  act  having  been 
complied  with ;  and  her  majesty  may  then, 
if  she  so  think  fit,  grant  the  letters-patent 
prayed  for.       The  deed  of  partnership 
must  be  drawn  up  in  accordance  with  a 
form  approved  of  by  the  Board  of  Trade, 
and,  in  addition  to  any  other^provisions 
which  may  be  introduced,  must  contain 
specific  provisions  for  the  following  pur- 
poses.   1,  For  holding  ordinary  general 
meetings  at  least  once  a  year,  at  an  ap- 
pointed time  and  place.     2,  For  hold- 
mg    extraordinary    general    meetings, 
on  the  requisitions  of  nine  or  more  share- 
holders who  have  at  least  21  shares.    3, 
For  the  qualification  and  election  of  di- 
rectors,  and  for  general  management 
4,  For  the  retirement  of  at  least  one- 
fourth  of  the  directors  annually,  and  for 
preventing  their  re-election  for  at  least 
12  calendar  months.     5,  For  preventing 
the  company  from  purchasing  any  shares 
or  making  advances  of  money  or  securi- 
ties for  money  to  any  person  on  a  security 
of  a  share  or  shares  in  the  bank.     6,  For 
the  publication  of  the  assets  and  liabilities 
of  tne  bank  once  at  least  in  every  month. 
7,  For  the  yearly  audit  of  the  accounts 
of  the  bank  by  auditors  chosen  at  a  sene- 
ral  meeting  of  the  shareholders  and  not 
beinff  directors  at  the  time.    8,  For  the 
yearly  communication  of  the  auditors'  re- 
port, and  of  a  balance  sheet,  and  profit 
and  loss  account  to  every  shareholder. 
This  deed  must  be  executed  by  the  hold- 
ers of  at  least  one-half  the  shares  aa 
which  not  less  than  10/.  on  each  share  of 
100/.  has  been  paid  up ;  but  the  banking 
business  canuot  be  commenced  until  the 
deed  has  been  executed  by  all  the  share- 
holders, nor  until  one-half  at  least  of  each 


m  been  paid  np^  no  portion  of 
nn  be  rnaid  vitfaoat  the  sano- 
tsoB  of  the  Bottd  of  Trade.  Under  let- 
teivfteut  for  a  term  of  years  not  ex- 
cwdmg  twenty  the  sfaarehcdderB  of  a 
jont-sfto^  faai^  may  beeome  one  body 
politic  and  coiporate  -with  perpetual  sno- 
oessaoB,  a  oonunon  seal,  iad  power  to 
pordmse  and  bdd  lands,  of  sncn  annual 
Tilne  as  shall  beexpresMd  in  each  letters- 
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against  The  acts  of  an  indiyidual  part- 
ner were  formerly  binding  on  all  the 
other  shareholders,  but  it  is  onl  v  ^e  acts 
of  an  individual  director  or  other  officer 
properly  appointed  which  are  now  binding 
on  the  co-partnership.  [Partnership.] 
At  one  time  a  great  part  of  the  foreign 
commerce  of  England  was  engrossed  by 
chartered  companies.  An  account  of  two 
of  these  companies   has   been   already 

fiven.  [UuDflON's  Bay  Company  ;  East 
NDiA  Company.]  There  were  several 
others,  which  have  ceased  to  exist,  whose 
operations  constitute  an  important  feature 
in  our  commercial  history.  The  Kussia 
Company,  which  was  churtered  in  1555, 
sncoeeded  in  establishing  a  trade  with  the 
Csar  of  Muscovy,  and  a  year  or  two 
afterwards  Jenkinson,  a  veiv  active  ser- 
vant of  the  com^ny,  struck  out  a  new 
line  of  commercial  intercourse  through 
Russia  into  Persia.  One  of  the  main  ob- 
jects of  the  association  was  the  discovery 
of  new  trades.  Before  the  close  of  the  six* 
teenth  century  the  company  embarked  in 
the  whale  fishery  atSpitzbergen,  in  which, 
as  well  as.  in  their  operations  elsewhere, 
private  traders,  termed  **  interlopen/'  were 
not  allowed  to  engage.  In  1 669,  when  ihe 
Csar  had  greatly  lednced  the  privileges 
of  the  company  or  placed  the  Dutch  on 
the  same  commercial  footing,  the  associa^ 
tion  ceased  to  be  a  joint-stock  concern, 
but  became  what  was  called  a  regulated 
company,  in  which  each  person  traded 
with  his  own  capital,  subject  to  the  gene* 
ral  regulations  of  the  association.  The 
Russia  Company  was  at  the  cost  of  main- 
taining embassies.  The  Russia  Company 
still  exists,  that  is,  officen  are  elected,  and 
a  dinner  is  annually  given,  which  is  gene- 
rally attended  by  the  Russian  ambassa- 
dor. The  expenses  of  the  company  are 
paid  out  of  trifling  dues  levied  on  imports 
from  Russia. 

In  1581  Queen  Elisabeth  granted  to  a 
company  the  exclusive  right  of  trading  to 
Turkey.  This  was  the  origin  of  the 
Turkey  or  Levant  Company.  Its  exclu- 
sive privileges  of  trade  extended  to  the 
dominions  of  the  Grand  Selgnor,  whether 
in  Europe,  Asia,  or  Africa.  Factories  were 
established,  and  &e  company  was  at  the 
cost  of  supporting  an  English  ambassador 
at  Constantinople,  and  consuls  at  Aleppo^ 


Una  act  contains  some  other  provisions 
whkli  are  deserving  of  notice  as  im- 
pffovcBeBts.  Eveiy  year,  between  the 
28th  of  Fetnary  and  25th  of  March,  a 
aaemorial  is  leqnired  to  be  transmitted  to 
the  ConnusBMnen  of  Stamps,  setting 
fcnh,  wmaafft  odwr  particulars,  the 
■ane,  style,  sod  firm  of  the  banking 
ooBpany,  the  naaMS  and  places  of  abode 
of  the  several  memben  mereof^  and  of 
thedifeeton,  nanagers,  and  other  officen ; 
*ad  this  doeameot  may  be  inroected  at 
the  SiasD|H)fiee  on  payment  of^  a  fee  of 
!  siiilfing  A  fast  of  the  registered 
places  of  abode  of  all  the 
of  the  eorapany  for  the  time 
bamg  most  abo  be  minted  and  con- 
Sfjenaatij  phoed  for  the  nse  of  the  pub- 
be  m  the  bank.  The  manager  or  one  of 
ihedirectofs  is  required  to  transmit  firom 
tiae  to  time  to  ihe  CommissionerB  of 
Stampa  an  aeooimt  of  changes  which  have 
lakeB  piaee  in  the  list  of  directors,  ma- 
p  officers,  and  shareholders.  The 
;  of  Stamps  are  to  give  a 
_  J  c^theae  memorials  on  nay- 
■bsbC  of  a  Ifee  of  10s.  Penons  wnose 
oames  are  in  the  memorial  last  delivered, 
we  tfaemsdves  or  their  representatives 
liable  to  1^^  proceedings,  as  existing 


When  joint-stock  banks  were  first  esta- 
hlidied,  eaeh  shareholder  was  answerable 
to  the  extent  of  his  own  properiv.  By 
1  VieL  e.  73,  they  were  rendered  liable 
only  to  the  extent  of  their  shares,  but  the 
IjabUity  did  not  extend  to  the  sharehold- 
era  as  a  body.  By  7  &  8  Vict  c.  US, 
^K  liability  of  any  shareholder  extends 
equally  to  the  whole  bod^  of  sharehold- 
en  as  a  company;  but  if  execution  of 
any  JB^ment  against  the  company  shidl 
be  flBctfeetnal  to  obtain  satis&ction,  then 
tty   diarebolder    may    be    proceeded 
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Smyrna,  and  other  places.  Adam  Smith 
speaks  of  the  Turkey  Company  in  his 
time,  seventy  or  eighty  years  ago^  as  "  a 
■trict  and  oppressive  monopoly."  The 
Turkey  Company  surrendered  its  char- 
ter in  1825.  ^ 

Several  companies  fbr  trading  to  Afri- 
ca were  successively  established  in  the 
seventeenth  century,  but  fi^>m  various 
causes  they  all  failed.  The  company 
established  in  1662  was  bound  by  its 
charter  to  supply  the  West  India  planta- 
tions with  three  thousand  negroes  annu- 
ally. This  was  the  third  African  com- 
pany established  during  the  centuxr; 
but  it  was  broken  up,  as  its  prede- 
oessore  had  been,  and  a  fourth  companv 
was  established,  at  the  head  of  which 
were  King  Charles  II.  and  the  Duke  of 
York.  After  the  Revolution  companies 
for  exclusive  trading  were  declarea  ille- 
gal unless  they  obtamed  the  sanction  of 
an  act  of  parliament,  and  the  African 
trade  was  tnrown  open.  The  different 
African  Companies  had,  however,  been 
at  considerable  cost  in  erecting  forts  and 
fitctories,  and  muntaining  officers ;  and 
to  indemnify  the  existing  association,  an 
act  was  passed  in  1698  for  levying  a  duty 
upon  private  traders  to  Africa,  who  were 
no  longer  to  be  deemed  interlopers.  In 
1730  parliament  granted  10,OOo).  fbr  the 
purpose  of  keeping  up  establishments  in 
Afnca.  The  trade  was  now  entirely 
thrown  open,  and  the  powers  of  the  Afn- 
can  Company  confined  to  the  govern- 
ment of  forts  and  £ictories.  In  1821  the 
charter  of  the  African  Company  was  sur- 
rendered and  the  company  ceased  to  exist 

The  South  Sea  Company,  so  famous  for 
its  association  with  a  gigantic  commercial 
bubble,  was  vested  with  the  exclusive 
privilege  of  trading  to  the  Pacific  Ocean 
and  akmg  the  east  coast  of  South  America 
from  &e  Orinoco  to  Cape  Horn.  The 
company  eneaged  to  supply  negroes  to 
the  Spanish  dominions  in  South  America 
under  the  Assiento  treaty.  [Assiento 
Treatt.I  The  privilege  of  exclusive 
trade  to  uie  south-east  and  elsewhere  was 
taken  away  by  47  Geo.  III.  c  23,  and 
by  a  subsequent  act  duties  called  South 
oea  Duties  were  imposed  on  goods  im- 
ported from  the  limits  (with  some  ex- 
ceptions) to  which  the  privilege  had  been 


confined.  These  duties  were  to  form  a 
guarantee  fund,  and  were  to  cease  when 
the  fund  had  reached  a  certain  amount 

Besides  these  companies  there  were  the 
Eastland,  the  Hamburg,  and  the  Green- 
land companies,  with  some  others,  but 
none  of  them  were  of  so  much  importance 
as  those  we  have  just  noticed. 

JOURNALS  OP  THE  LORDS 
AND  COMMONS.    [Parliament.] 

JUDEX,  JUDICIUM.  It  is  of  some 
importance  to  form  a  correct  notion  of 
the  terms  judex  and  judicium  in  the  Bo- 
man  writers.  The  judicia  privala  were 
those  in  wluch  one  party  claimed  some- 
thing of  or  against  another  parl^,  and 
must  be  distinguished  from  ^e  judicia 
publica.  The  former  had  relation  to 
actioneSf  and  may  be  generally  described 
as  Civil  actions ;  the  latter  were  of  the 
nature  of  Criminal  prosecutions. 

In  the  Judicia  Privata  the  party  oono- 
plainant  (actor)  came  before  tne  prvtor 
or  other  magistrate  who  had  jurisdiction 
(jurisdictio),  and  made  his  claim  or  coni- 
plaint,  to  which  the  defendant  (reus) 
might  put  in  a  plea  (exceptio).  The 
praetor  then  made  an  order  by  which  he 
referred'the  matter  to  Judioes,  or  Recupe- 
ratores,  or  Arbitri,  whose  chief  office  vras 
to  ascertain  the  fkcts  in  dispute.  The 
formula,  or  order  of  the  prstor,  was  of 
the  nature  of  a  provisional  decree:  it 
stated  the  matter  at  issue  between  the 
parties  and  the  judgment  that  was  to  fol- 
low upon  the  determination  of  the  facts. 
The  plaintiff  had  to  prove  his  case,  or  the 
defendant  to  prove  nis  plea,  before  the 
judices.  Sometimes  there  was  only  one 
judex.  The  speech  of  Cicero  *  Pro  Pub- 
lic Quintio'  was  made  before  a  single 
judex,  aided  bj  assessors  (consilium). 

The  jiatrom  or  orators  i^peared  before 
the  judioes  to  support  the  cause  of  their 
clients.  The  judioes  were  sworn  to  act 
impartially.  Witnesses  were  produced 
on  each  side  and  examined  orally ;  and  it 
is  clear  from  the  remarks  of  Cicero  (Pro 
Cetcina,  c.  10),  where  he  is  commenting 
on  the  evidence  in  the  case  of  Ceecina, 
that  he  had  cross-examined  and  put  to 
confhsion  an  impudent  witness  on  the 
other  side  (see  also  the  Oration  Pro 
FlaccOf  c  10).  It  is  clear  also  horn  the 
oration  *  Pro  Ciecina,'  that  the  inquiry 
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beftffe  tlie  jodices  iras  public.  Written 
linrmiMfte,  such  as  letters  and  books  of 
aeeomitBy  vere  prodaeed  before  the  judi- 
eei  br  way  of  evidenee.  (Gcero,  Pro 
Q,  Roacia.)  When  the  orators  had 
finifhed  their  speeches,  the  jadioes  de- 
cided bj  a  majority.  The  sentence  was, 
if  neoeasaiy,  perhaps  in  some  cases  car- 
ried iaio  efflBct  by  the  lictors  of  the  ma- 
^tfafee  who  appointed  the  jndioes.  The 
fcrm  ia  which  the  jadioes  pronoonced 
their  41**^^^  was  that  of  a  judgment  or 
decree. 

The  daffereaee  between  the  jndidom 
and  aitfttriam  vas  this :  in  the  jadidum 
the  claim,  demaadt  or  dainages  was  a 
com  fixed ;  in  the  arbitrinm  it  was  a  sum 
oaeertBiB;  and  this  difference  was  at- 
tended widi  eertun  Tariations  in  the  pro- 
eednre.  This  is  Tcry  clearly  expressed 
by  CSeefo  (Ptq  Q.  Rtmcio,  c  4). 

The  jodices  amst  to  some  extent  haye 
cetdedqaestioasof  law,  inasmuch  as  the 
detewiaatinn  of  the  facts  sometimes  in- 
vdred  the  interpretation  of  the  law. 
XlKy  were  acocwdingly  allowed  to  have 
aaesaon  (coosiliura)  learned  in  the 
law  (jmiseoDsalti),  bat  the  jorisoonsaiti 
merely  adfised  the  jadioes,  who  alone 
dclinaed  the  decision.  In  case  of  doubt 
as  to  the  law,  the  jodices  might  consult 
the  nngisCrste  nnder  whom  they  were 
actng ;  bat  as  to  the  matters  of  fisu^t,  the 
jodiees  were  the  sole  judges,  and  could 
ttkeooadyice  from  the  magistrate  iDig.i 
T.  1.  79).  Gellius  (xiv.  2)  gives  an 
TBinsing  aceoont  of  the  difficulty  which 
he  ieh  on  being  appointed  a  judex,  and 
bow  he  got  rid  of  the  business  by  de- 
eiariag  on  oath,  as  the  judex  always 
Bight  do,  that  he  could  not  come  to  any 
de<isiaD.  The  difficulty  which  he  ex- 
perienced was  exactly  one  of  those  which 
1  penoa  not  practically  acquainted  with 
feal  proceedings  would  experience. 

We  may  presome  that  the  judioes  were 
feaerslly  persons  qualified  by  a  sufficient 
edocation,  thoogh  they  were  not  neces- 
nrily  lawyers ;  bat  it  does  not  appear 
that  they  were  named  out  {of  sny  deter- 
■mate  class,  and  there  i^  good  reason 
fcr  ttoaking  that  both  parties  generally 
sgreed  opon  the  jodices,  or  at  least  bad 
w  pover  of  rejecting  them.  It  would 
Has  as  if  every  Roman  citizen  was  con- 


sidered competent  to  discharge  the  fimo* 
tions  of  a  judex  in  civil  actions,  at  least 
under  the  emperors :  but  this  part  of  the 
subject  is  not  free  from  difficuli^. 

Appeals  from  the  decisions  of  the  indi- 
ces were  not  uncommon.  (Ulpian,  Dig^ 
xlix.  1.  1 ;  Scaevola,  Dig.y  xlix.  1.  28.) 

So  far  seems  pretty  well  ascertained. 
Such  being  the  qualifications  of  the  jadi« 
ces,  and  the  magistrates  who  had  *'  juris- 
dictio"  being  only  annual  functionaries, 
it  appears  that  there  was  no  class  of  men 
among  the  Romans,  like  our  judges,  who 
were  the  living  interpreters  of  law  for  a 
series  of  years  in  succession.  The  juris- 
consulti  seem  to  have  kept  the  Roman 
law  toge^er  as  a  coherent  body,  and  it  ia 
from  l^eir  writings  alone  that  the  Digest 
is  compiled.  [Justiniam's  Legisla- 
tion.] 

The  Judida  Publica  were  in  the  nature 
of  criminal  prosecutions,  in  which  any 
person,  not  disqualified,  might  be  the  pro- 
secutor, and  in  which  the  verdict  was  fol- 
lowed by  a  leoal  punishment  Judices 
were  employed  here  also,  and  were  a 
kind  of  assessors  to  the  magistrate  who 
prerided.  The  judices  were  the  judges 
of  the  &cts  laid  to  the  charge  of  the  ac- 
cused. Both  the  accuser  and  the  accused 
might  challenge  a  certain  number  of  the 
judices.  Witnesses  were  examined  before 
them ;  slaves  by  torture,  freemen  orally. 
The  judices,  at  least  in  the  more  import- 
ant matters,  voted  by  ballot:  each  judex 
put  into  the  urn  the  tablet  of  Acquittal, 
of  Condemnation,  or  the  tablet  N.  L.  (non 
liquet,  **it  is  not  clear''),  according  to  hit 
pleasure.  The  magistrate  pronounced  the 
verdict  according  to  the  tablets  which 
made  a  majority.  A  lively  picture  of  the 
intrigues  and  bribery  which  were  not  un- 
usual on  such  trials  is  given  by  Cicero  in 
speaking  of  the  afikir  of  Clodius  and  the 
Bona  Dea  {Ad  Attic,  i.  13,  16).  The 
various  changes  made  at  Rome  as  to  the 
body  from  which  the  judices  were  chosen 
refer  only  to  the  judicia  publica. 

This  subject  is  not  free  from  difficnllr. 
What  is  above  stated  must  be  taken  only 
as  correct  in  the  main  features.  Furthei 
inquiry  is  still  wanted  on  several  matter* 
connected  with  the  fiinctions  of  the  judi- 
ces. Enough  has  been  said  to  enable  thk 
reader  to  compare  the  Roman  Judioes 
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with  &e  English  jaiy,  and  to  show  the 
difference  of  the  institutions. 

(Gains,  lib.  iy. ;  Heineccius,  Syntagma^ 
&C.,  by  Hanbold ;  Unterholzner,  ueber 
die  Rede  Cicero  Jur  den  Schauspieler 
Jioscius,  Zeitschrift^  &c,  1.  248 ;  and  his 
remarks  on  the  difference  between  the 
condictio  and  the  actio  in  peraonanij  with 
reference  to  the  judices  ;  *■  De  Judiciis,' 
JHg^  V.  1 ;  '  De  Judiciis  Publicis,'  JDig.^ 
xlviii. ;  Imtit^y  iv.  tit  18.) 

Dr.  Pettingall's  *  Enquiry  into  the  Use 
and  Practice  of  Juries  among  the  Greeks 
and  Romans,'  London,  1769,  maybe  con- 
snlted  as  to  the  functions  of  the  Roman 
judices  in  the  Judicia  Pnblica.  The  au- 
thor's conclusions  seem  in  the  main  to  be 
correct,  though  his  essay  is  an  ill-arranged 
and  unmethodical  production.  'The 
'Attische  Process,'  by  Meier  and  Scho- 
mann,  and  the  essay  of  Pettingall,  may 
be  consulted  with  reference  to  the  func- 
tions of  the  Attic  Dicastss. 

JUDGE  (from  the  French ytt^e,  which 
is  from  the  Latin  judex).  [Judex.]  A 
judge  in  England  and  Wales  is  a  man 
who  presides  in  a  court  duly  constituted, 
declares  the  law  in  all  matters  that  are 
tried  before  him,  and  pronounces  sentence 
or  judgment  according  to  law.  There 
are  judges  of  the  three  Superior  Courts 
of  Law  at  Westminster,  judges  in  the 
Courts  of  Equity,  a  judge  in  the  Court 
of  Bankruptcy,  judges  of  the  InsAyent 
Court,  judges  in  the  Ecclesiastical  and 
Admiralty  Courts,  and  some  others.  Some 
judges  are  called  Recorders,  and  there  are 
other  names,  but  the  name  does  not  alter 
the  nature  of  the  offence.  When  the  judges 
simply  are  spoken  of,  the  judges  of  tiie 
superior  courts  of  common  law  are  meant. 
There  are  fifteen  judges  of  these  courts  t 
five  in  the  Court  of  Queen's  Bench,  five 
in  the  Court  of  Common  Pleas,  and  five 
in  the  Court  of  Exchequer.  There  are 
at  present  five  judges  in  Equity.  [Courts; 

EtiUITT.] 

The  judges  of  the  superior  courts  of 
law  are  appointed  by  the  crown.  They 
hold  their  office  during  good  behaviour, 
but  they  can  be  remov^  by  the  crown  on 
the  address  of  both  houses  of  parliament 
( 1 3  Wm.  IIL  c  2).  Formerly  their  com- 
missions ceased  upon  the  demise  of  the 
crown,  but  by  the  1  Geo.  IIL  c.  23,  they 


continue  to  hold  their  office  during  good 
behaviour  notwithstanding  any  demise  of 
the  crown,  and  their  salaries  are  seeored 
to  them  so  long  as  they  hold  their  office. 
The  judges  of  the  courts  of  Equity  are 
also  appointed  by  the  crown.  [Chak- 
cbllor;  Chancebt.] 

By  various  acts  of  parliament  retiring 
pensions  of  a  determinate  amount  may  be 
granted  to  the  fifteen  judges  of  the  three 
superior  courts  of  law,  and  to  the  jud^ 
in  Ekjuity.   '  The  lowest  retiring  pensioa 
is  3500/.,  and  this  amount  may  be  given 
to  all  puisne  judges  of  the  three  courts. 
The  highest  retiring  pension  is  50002., 
which  may  be  granted  by  tiie  crown\to 
the  lord  chancellor  upon  his  resignation. 
But  to  be  entitled  to  these  pensions  all  the 
judges  of  the  superior  courts  of  law,  and 
the  judges  in  Equity,  except  the  lord 
chancellor,  must  have  held  me  office  for 
fifteen  years,  unless  bad  health  has  pre- 
vented them  from  holding  office  so  long. 

Judges  of  Courts  of  Record  [Courts] 
are  not  liable  to  prosecution  for  anything 
done  by  them  as  judges,  but  they  may  be 
I)rosecuted  in  parliament  Nor  are  they 
liable  to  an  action  for  an^  error  in  judg« 
men^  or  for  wrongful  imprisonment,  at 
least  when  they  are  actiiig  within  their 
jurisdiction.  Judges  are  punishable  for 
bribery  by  loss  of  office,  fine,  and  impri- 
sonment 

The  powers  and  duties  of  judges  vronld 
form  the  subject  of  an  elaborate  treatise. 
It  may  be  sufficient  to  observe  that  in 
England  the  judges  of  the  superior  conrts 
are  so  well  protected  in  the  discharge  of 
their  duty  and  so  sure  in  their  office,  as 
to  make  tiiem  entirely  independent  of  all 
political  and  private  influence,  and  they 
are  paid  well  enough  to  secure  them 
against  all  temptation  of  lucre.  Accord- 
ingly an  instance  of  misconduct  in  any 
judge  of  the  superior  courts  of  law,  or 
any  judge  who  holds  a  high  office,  is  now 
seldom  or  never  heard  of.  The  only  ques- 
tion that  can  be  raised  is,  whether  the 
most  competent  persons  are  always  ap- 
pointed, and  whether  persons  are  not 
sometimes  appointed  who,  though  not  ab- 
solutely incompetent  are  much  less  com- 
petent than  others,  and  sometimes  hardly 
competent  This  dan^  is  somewhat 
limited  by  public  opimon,  and  particu- 
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Jariy  by  tbe  opbikin  of  the  members  of 
tike  bar,  so  that  the  risk  of  a  totally  in- 
eompeteDt  person  htang  appointed  is  not 
great.     But  as  the  ^pomtmeDt  of  the 
judges  in  the  snperior  courts  of  law,  and 
the  jodgea  in  Equity,  is  really  made  by 
those  yAt>  for  the  time  act  as  the  minis- 
ters of  the  crown,  the  'a|>pointmentB  of 
judges  are,  liJ^  other  appiHntments  made 
by  the  Bimsters,  nearly  always  conferred 
on  those  who  bekmg  tothe  political  party 
wfakh  for  the  time  is  in  power.    This  evil, 
so  fir  as  it  is  an  eril,  is  inseparable  from 
the  pracdcal  wotking  of  the  constitution, 
and  is  profasUy  a  much  less  evil  than  any 
'  i  of  appointment  that  could  be 


lUDICIARY.    [Coinrra.] 
JURI9C0NSULTL  [Judex  ;  Jums- 

JURISDICTION.     This  term  is  the 
Ladnword  Jorisdictio,  which  simply  sig- 
nifies the  **  declaration  of  jus  or  law." 
He  who  had  joriidictio  was  said  **  jus  di- 
cere,'*  to  ''declare  the  law."    The  whole 
oiSee  (ofidnm^  of  him  who  declared  the 
law  was  aeeoraing  expressed  by  the  word 
Jarifidictio.    (I>^.,  2,  tit  De  JurUdio 
tiaae.)    Jorisdictio  was  either  voluntary 
'Totontaria)    or    litigant    (contentiosa). 
The  jsriadietio  Toluntaria  related  to  cer- 
taia  ads,  saefa  for  instance  as  those  forms 
gf  omnnnission  and  adoption,  which  most 
be  dkne  before  a  ntagistratus  in  order  to  be 
valid.    The  jorisdictio  contentiosa  related 
to  litigation^  and  such  legal  proceedings 
vere  said  to  be  **  in  jure,"  bemre  the  ma- 
giscratDS,  as  opposed  to  the  proceeding 
befiire  a  judex,  which  were  said  to  be  '*  m 
jodieio.''  The  magistratus  was  said  '*  jus 
dxenf  or  "  leddere,"  when  he  exercised 
his  fimctioDs;    and  "  magbtratus'*  and 
"qui  Romae  jus  dicit"  are  accordingly 
ccaxvertible  terms.    Jurisdiction  in  Eng- 
land means  an  authority  which  a  court 
of  law  or  equity  has  to  decide  matters 
Ast  are  litigated  before  it  or  questions 
that  are  tried  before  it    The  courts  at 
Westminster  have  jurisdiction  SU  over 
Eoglaad  and  Wales ;  but  the  jurisdiction 
of  QdMT  courts  is  timited  by  being  con- 
Imed  toeertain  limits  of  space  and  to  eer- 
tm  kinds  of  causes  or  matters  in  dispute. 
When  the  jurisdiction  of  a  court  extends 
aU  Of cr  England,  it  may  still  be  limited 


as  to  the  kind  of  causes  which  it  tries. 
Thus  the  superior  courts  of  law  and  the 
courts  of  equity  have  their  several  juris- 
dictions as  to  matters  which  they  hear 
and  determine.  [EJquitt.]  The  ecclesias- 
tical courts  also  nave  their  separate  juris- 
diction; and  other  courts,  such  as  the 
Court  of  Insolvency,  Borough  Courts, 
and  others,  have  their  several  iurisdio- 
tions.  It  follows,  that  if  proceeojugs  are 
commenced  against  a  man  before  a  court 
which  has  no  jurisdiction  in  the  matter 
brought  before  it,  the  defendant  may  an- 
swer by  alleging  that  the  court  has  no 
jurisdiction ;  wmch  is  called  pleading  to 
the  jurisdiction.  When  a  party  is  con- 
victed by  a  court  that  has  no  juris- 
diction in  the  matter,  tiie  proceedings 
may  be  moved  into  the  Court  of  King's 
Bench  by  the  writ  of  Certiorari  and 
quashed.  [Certiorari.]  Those  who 
have  limited  jurisdiction  are  ;liable,  it  is 
said,  to  an  action,  if  they  assume  a  juris- 
diction which  they  have  not 

JURISPRUDENCE.  The  Latin  word 
prudentia  (contracted  from  providentia) 
came,  by  anatural  transition,  to  mean  Anoto- 
ledge  or  understanding.  **  Habebat  (says 
Nepos,  Life  cf  Cimooy  c.  2)  magnam  piu- 
dentiam  turn  juris  civilis  turn  rei  milita- 
ris :"  hence  persons  skilled  in  the  (Roman 
law  were  called  f'uri«  prudentes,  or  simply 
prudentes ;  in  the  same  manner  that  they 
were  called  consuUi,  as  well  as  Quit's  con- 
gulti.  (Haubold's  Lineamenta  Instil,  Juris 
Bomaniy  lib.  iv.  cap.  5 ;  Hugo,  Oeschichte 
des  Rlmiscken  JRechtSy  p.  458,  ed.  xi.)  A 
large  part  of  the  Roman  law  was  gradu- 
ally adopted  by  the  legislature  and  the 
judices  from  the  writings  of  the  jurists : 
the  emperors  moreover  sometimes  ap- 
pointed persons  whose  opinions  (or  r»- 
sponsd)  the  judex  was  bound  to  follow. 
(pig.,  lib.  L  tit  2,  No.  2,  J  5-7,  85-47; 
Inst.,  lib.  i.  tit  2,  }  8.)  According  to 
the  acceptation  of  the  term  prudens  or 
juris  prudens  in  the  Roman  law,  juris 
prudentia  is  sometimes  limited  to  the 
dexterity  of  a  practical  lawyer  in  apply- 
ing rules  of  law  to  individual  case^ 
whence  the  technical  use  of  the  term 
jurisprudence  in  the  French  legal  language 
for  law  founded  on  judicial  decisions  or 
on  the  writings  of  jurists. 

By  general  jurisprudence  is  properly 
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meant  the  science  or  philosophy  of  positive 
law,  as  distinguishea  from  particular  jvr 
rispnidence^  or  the  knowledge  of  the  law 
of  a  determinate  nation.  "  General  juris- 
prudence, or  the  philosophy  of  positive 
law,  is  not  concerned  directly  with  the 
science  of  legislation:  it  is  concerned 
directly  with  principles  and  distinctions 
which  are  common  to  various  s^'stems  of 
particular  and  positive  law,  and  which 
each  of  those  various  systems  inevitably 
involves,  let  it  be  worthy  of  praise  or 
blame,  or  let  it  accord  or  not  with  an 
assumed  measure  or  test  General  juris- 
prudence b  concerned  with  law  as  it  ne- 
cessarily is,  rather  than  with  law  as  it 
ought  to  be ;  with  law  as  it  must  be,  be 
it  good  or  bad,  rather  than  with  law  as 
it  must  be,  if  it  be  good."  (Austin,  Out- 
line  cfa  Course  of  Lectures  on  General 
Jurisprudence^  p.  S.)  For  example,  every 
system  of  positive  law  must  Involve  such 
notions  as  sovereignty,  legal  right,  le^ 
duty,  legal  sanction,  civil  or  criminal  in- 
jury, the  grounds  of  imputation  or  le^ 
guilt,  and  of  non-imputation  or  legal  in- 
nocence, property,  possession,  &C.,  which 
therefore  belong  to  the  province  of  general 
jurisprudence.  [Law;  Legislation.J 
■  A  detailed,  precise,  and  lucid  descnp- 
'  tion  of  tiie  province  of  general  jurispru- 
dence will  be  found  in  Mr.  Austin's  work 
on  the  subject  (8vo.  London,  1832),  and 
the  annexed  outiine  of  a  course  of  lec- 
tures. {Journal  pf  Eiwcaiion^  No.  8, 
p.  285.)  A  list  of  works  on  general 
Jurisprudence  may  be  seen  in  Krug^s 
'  Philosophisches  Lexicon,'  in  the  article 

The  jurists  of  the  seventeenth  and 
eighteenth  centuries  treated  the  subject 
of  general  jurisprudence  under  the  name 
of  the  law  of  nature,  and  often  combined 
it  in  the  same  treatise  with  International 
Lau)^  or  the  Law  cf  Nations,  in  the 
modem  acceptation  of  that  term.  The 
work  of  Grotius,  •  De  Jure  Belli  et  Pads,' 
thouffh  professedly  limited  to  Intemar 
tional  Law,  is  m  part  composed  upon  tiiis 
principle ;  but  that  of  PufFendorf, '  De  Jure 
Pfaturs  et  Gentium,'  affords  the  best  ex- 
ample of  this  mode  of  treatment  These 
works  ought  to  be  read  witii  the  excel- 
lent and  instructive  commentary  of  Bar- 
beyrao.    [Imtebnational  Law.J 


JURY.  A  jury  is  an  assembly  of  men 
authorised  to  inquire  into  or  todetennise 
fkcts,  and  bound  by  an  oath  to  the  ftithfnl 
discharge  of  their  duty.  The  word  is 
from  the  Latin  juro,  to  swear,  wheDcewe 
find  this  institution  called  in  lav  Utin 
juratcL,  and  the  persons  oomjposang  it 
jurati ;  in  French  lesjurA,  and  in  English 
the  jury.  In  the  English  law,  when  the 
object  IS  inquiry  only,  the  jury  is  some- 
times called  an  inquest  or  inquisition,  as 
in  the  instance  of  a  nand  jury  or  coro- 
ner's inquest;  but  when  fkcts  are  to  be 
determined  by  it  for  judicial  purposes,  it 
is  styled  a  jury.  When  the  trial  by  jaij 
is  now  spoken  of,  it  signifies  the  determi- 
nation of  facts  in  the  administrati(Mi  of 
civil  or  criminal  justice  by  twelve  men 
sworn  to  decide  mcts  truly  according  to 
the  evidence  produced  before  them. 

Inquiry  into  facts  on  behalf  of  the 
crown  bv  means  of  juries  was  frequent  in 
England  long  before  the  trial  by  jurywas 
commonly  ui^  in  courts  of  justice.  Thos 
we  find,  immediately  dfter  the  Conquest, 
inquisitions  ad  quod  damnum  (which 
ancientiv  took  place  in  all  grants  by  the 
crown,  tnough  now  of  more  limited  use) ; 
inquisitions  post  mortem,  which  were  in- 
stituted on  the  death  of  the  kii^s  tenants, 
to  ascertain  of  what  lands  they  died 
seised ;  inquisitions  of  lunacy  (de  hmatieo 
inquirendo) ;  and  several  other  inquests, 
which  were  called  inquests  of  ofilce,  and 
took  place  where  the  crown  was  concerned 
in  interest :  all  these  inquiries  were  made 
by  means  of  juries  of  the  neighbourhood, 
who  were  presumed  to  be  conversant  with 
the  &cts.  In  England  also  in  the  reign 
of  John,  when  the  lands  of  the  Normans 
were  seised  into  the  hands  of  the  king, 
inquisitions  by  jury  were  executed  in 
each  conn^  to  ascertain  their  value  and 
incidents.  (See  the  forms  of  these  in- 
quests in  Hardy's  Mohtli  Normantna,  vol. 
i.  p.  12S.) 

Biwdes  these  juries  of  inquiry  (ui^Kt- 
sitoria  jurata),  there  were  aocusatoiy 
juries  (jurata  delatoria\  who  preseuted 
offences  committed  within  their  district 
or  hundred  to  the  king  or  his  commis- 
sioned justices.  These  inquests  were 
immediately  connected  with  the  adminis- 
^tion  of  justice,  their  duty  being  to 
charge  offenders,  who,  upon  sack  aocusap 
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tioB,  were  pot  vpoo  their  trial  before 
jodgei.  and  were  aftenrards  condemned 
or  "ddirered  **  l^  tliem  aoconting  to  the 
Rsolt  of  tbe  IriaL  These  accusatory 
jana  were  probably  the  origin  of  our 
praent  grsod  juries.  Jones  of  ioqairy 
and  accnsatory  juries  miffht  consist  of 
Biore  or  oocasionaUy  of  fewer  than 
twelTs  neoL 

Hie  third  species  of  jury  is  that  jury 
vhieb  we  wean  when  we  speak  of  trial 
hyjvy.  Dr.  PettingaU,  in  a  tract  pnb- 
hahed  in  1769,  expresses  a  confident 
ofHiuoa  that  juries  of  this  description  are 
lie  came  as  tbe  IKcasts  {lutatrritl)  of  the 
Athfrnana  and  the  Jndioes  of  the  Bo- 
ftiaiis,  aad  he  nwintainn  that  oor  trial  by 
jviy  was  derived  immediately  from 
Rasae,  snd  ohiiiiately  from  Greece. 
Bat  it  is  mote  probable  that  fhey  are 
Bdier  to  be  sscribed  to  the  accidental 
lygembfaBce  of  popolar  institutions  for 
the  adsdnistraoo  of  justice  in  different 
ttWDtfies  tiun  «>  identity  of  origin.  The 
precue  time  at  which  this  species  of  trial 
qr%iiMied  in  England  has  been  the  sub- 
ject of  madi  discosNoo ;  and  in  particu- 
lar whether  it  was  known  to  the  Anglo- 
SazGBs,  or  was  introduced  by  the  Con- 
qneror.  Cc^  and  Spelman,  among 
eariier  legal  antiquaries,  and,  in  later 
limes,  NicboboD  {Preface  to  Wilkins's 
iiaolo-Sumi  Zoin,  jp.  9),  Blackstone 
(C^mmeatarus,  book  iii.  c.  22),  and  Tur- 
ner {HiMary  of  Anglo-Saxota,  vol.  iy. 
book  XL  cap.  9),  maintain  the  existence 
of  ifaia  institution  before  the  Conquest 
On  the  other  hand,  Hickes  {IHsterL 
^utf  p.  M),  Beeves  {History  rf  the 
&^iik  Law,  Tol.  i.  p.  24),  and  sereral 
otiier  kamed  writers,  contend  that  it  was 
introdiieed  by  the  Conqueror,  or  at  least 
that  it  was  derived  from  the  Normans, 
aad  was  not  of  Anglo-Saxon  origin.  The 
latter  opinion  is  »lopted  by  Sir  Francis 
Palgnvev  in  his  History  cf  the  Eaglish 
GmmotateaUh,  vol.  i.  p.  243. 

Traces  of  the  trial  by  jury,  in  the  form 
in  which  it  ensted  for  seyeral  centuries 
after  the  Conquest,  are  more  distinctly 
diseenible  in  the  ancient  customs  of  "Not^ 
maady  tbm  in  the  few  and  scanty  frag- 
meotiof  Anglo-Saxon  laws.  Thetriaiby 
twelve  eomporaators,  which  was  of  canon- 
ical origia,  and  was  known  to  the  Anglo- 
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Saxons  and  also  to  many  foreign  nations, 
resembled  the  trial  by  jury  only  in  the 
number  of  persons  sworn;  and  no  con- 
clusion can  be  drawn  from  this  circum- 
stance, as  twelve  was  not  only  the  com- 
mon number  throughout  Europe  for 
canonical  and  other  purgations,  but  was 
the  &vourite  number  in  every  brancb  of 
the  polity  and  jurisprudence  of  the 
Gothic  nations.  (Spelman's  Glo88»,  tit. 
Jurata ;  also  Edinburgh  Review^  vol. 
xxxi.  p.  115.)  For  this  reason  Mr.  Hal- 
lam  justiy  observes  (Middle  Ages,  voL  ii. 
p.  401)  that  in  searcningfor  the  origin  of 
trial  by  jury,  **  we  cannot  rely  for  a  mo- 
ment upon  any  analogy  which  the  mere 
number  affords."  Besides  this,  the  trial 
by  compurgators  under  the  name  of 
Wager  of  Law  continued  to  be  the  law  of 
England  until  it  was  abolished,  in  1833, 
by  3  &  4  Wm.  IV.  c  42,  §  13,  and  is 
treated  by  all  writers  and  noticed  in  ju- 
dicial records  ever  since  the  Conquest  as 
a  totally  different  institution  from  the 
trial  by  jury.  The  trial  per  sectatoree  or 
per  pares  in  the  county  court,  which  has 
sometimes  been  confounded  with  the  triid 
by  jury,  was  a  different  tribunal.  The 
sectatores  or  pares  were,  togetiier  with 
the  sheriff  or  other  president,  judges  of 
the  court, — as  are  the  suitors  (sectatores) 
in  the  county  courts  at  present ;  and  it 
appears  to  have  been  the  common  course 
with  tiie  Grothic  nations  that  twelve  as- 
sessors should  be  present  with  the  king 
or  judge  to  decide  judicial  controversies. 
(Du  Cange,  Gloss^  ad  vocem  Pares.) 
The  pares  curia  resembled  permanent 
assessors  of  the  court,  like  the  scabini 
mentioned  in  the  early  laws  of  Franoe 
and  Itedy,  much  more  nearly  than  sworn 
jurors  indiscriminately  selected,  and  ner- 
forming  a  subordinate  part  to  the  judge. 
On  the  other  hand,  the  incidents  of  Sie 
mode  of  trial  prevalent  in  Normandy  be- 
fore the  Conquest  correspond  in  a  strik- 
ing manner  with  those  of  our  trial  by 
jury  as  it  existed  for  centuries  afterwards. 
In  Normandy  offenders  were  convicted  or 
absolved  by  an  inquest  of  good  and  law- 
ful men  sununoned  firom  the  neighbour- 
hood where  the  offence  was  supposed  to 
have  been  committed.  The  law  required 
that  those  were  to  be  sel  'Cted  to  serve  on 
such  inquest  who  were  best  infonned  of 
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the  troth  of  the  matter ;  and  friends,  ene- 
mies, and  near  relatiTes  of  the  accused 
were  to  be  exduded.  Also  in  the  Norman 
Writ  of  Right,  those  were  to  be  sworo  as 
recognitors  who  were  bom 'and  had  even 
dwelt  in  the  neighbourhood  where  the 
land  in  question  lay,  in  order  that  it 
might  be  believed  that  they  knew  of  the 
troth  of  the  matter  and  woold  speak  the 
troth  respecting  it  {Grand  Coustumiert 
cap.  68,  69,  103.)  These  incidents, 
thongh  unlike  our  present  mode  of  trial 
(which  has  entirely  altered  its  character 
within  the  last  four  centuries),  are  nearlj 
identical  with  the  trial  by  jury  as  it  is 
described  first  by  Glanvilie  and  after- 
wwds  by  Bractou,  and  correspond  almost 
yerbally  with  the  form  of  the  jury  pro- 
cess, which  has  continued  the  same  from 
yery  early  times  to  the  present  day ;  by 
which  the  sheriff  is  commanded  to  re- 
turn **  good  and  lawful  men  of  the  neigh- 
bourhood, by  whom  the  troth  of  ^e  mat- 
ter may  he  better  known,  and  who  are  not 
akin  to  either  par^,  to  recognize  upon 
their  oaths/'  &c.  On  the  other  hand  (as 
Madox  remarks,  in  his  History  q[  the 
Exchequer,  p.  122),  "  if  we  compare  the 
laws  d  the  Anglo-Saxon  kings  with  the 
forms  of  law  process  collect^  by  Glan- 
vilie, they  are  as  different  from  one  an- 
other as  ibe  laws  of  two  several  nations.* 
Though  there  are  some  traces  of  the 
trial  by  jury  in  the  four  reigns  which  im- 
mediately succeeded  the  Norman  Con- 
quest, it  was  not  till  a  century  afterwards, 
in  the  reign  of  Henry  II.,  that  this  insti- 
tution became  fully  established  and  was 
reduced  to  a  regular  system.  Its  intro- 
duction into  frequent  ase  at  this  period 
was  probably  owing  to  the  law  or  ordi- 
nance for  the  trial  by  assize  in  pleas  of 
land  or  real  actions,  made  by  Henry  II. 
This  law  has  not  come  down  to  our  times, 
but  it  is  fully  described  by  Glanvilie  (lib. 
ii.  cap.  T^,  and  the  greater  part  of  Uie 
treatise  of  that  writer  is  occupied  by  an 
account  of  the  trial  by  twelve  men  which 
he  warmly  eulogises  aad  represents  as 
having  been  introduced  in  oppodtion  to 
the  unsatisfactory  mode  of  trial  by  battle 
or  duel.  In  the  reign  of  Heniy  II.  it 
appears  also  that  a  jury  was  sometimes 
used  in  matters  of  a  criminal  nature— the 
proceeding  in  such  cases  being  noticed  as 


an  iaqiarfperjtautumpairus  vd  vieuitti, 
or  per  jvramentum  tegaUum  hmimtm. 
Thus  in  the  *  Constitutions  of  Clarendoo,' 
enacted  in  1164,  it  is  directed  that ^'if  no 
person  q>peared  to  aoeuse  an  o&nder 
before  the  archdeacon,  the  sheriff  shoold, 
if  requested  to  do  so  by  the  bishop,  cauEe 
twelve  lawful  men  of  the  neighbonriiood 
or  of  the  township  to  be  sworn,  who 
might  declare  the  troth  according  to  their 
conscience."  These  however  were  pro- 
bably accusatory  juries,  similar  to  our 
ffrand  inquests,  and  not  juries  emplo;^ 
K>r  the  actaal  trial  or  **  deUveranee"  of 
criminals,  which  do  not  seem  to  have 
been  commonly  used  until  a  later  period. 
The  law  of  Henry  II.  introduced  the 
trial  by  assize  or  jury  in  real  actions  as  a 
mode  of  deciding  &cts  which  the  subject 
might  claun  as  a  matter  of  right.  Glan- 
vilie calls  it  **  a  certain  royal  benefit  oon- 
fened  upon  the  people  by  the  clemency 
of  the  sovereign  with  the  advice  of  tlu^ 
noWUty."  Accordingly  we  find  in  the 
JRoluH  Cmia  Regis  in  the  tame  of  Rich- 
ard I.  and  John,  many  instances  of  trials 
by  jury  being  claimed  by  parties,  thoogh 
it  appears  from  these  curious  records 
that  at  this  time  the  trial  by  battle  v&s 
still  in  frequent  use.  In  the  rdgn  of 
John  we  first  begin  to  trace  the  use  of 
juries  for  the  trial  of  criminal  accosations. 
At  first  it  seems  to  have  been  procorad 
by  the  aoeosed  as  a  special  fiivour  from 
the  crown,  a  fine,  or  some  gift,  or  con- 
sideration being  paid  in  order  to  purchase 
the  privilege  of  a  trial  by  jury.  Several 
instances  of  this  kind  are  collected  in  the 
Notes  and  Illustratioiis  to  PalgrsTe's 
CommotuDeaUh  of  England,  vol.  ii.  p.  136. 
The  payment  of  a  fine  took  plaoe  also  not 
onfirecipiently  in  dvil  cases  where  any 
variation  firom  the  regular  course  was 
required.  {Eotuli  Cvrias  Begisy  vol  I 
pp.  364,  375 ;  vd.  iL  pp.  72,  92,  97,  101,, 
1 14.)  It  is  clear,  however,  from  Bracton 
and  Fleta,  that  at  the  end  of  the  thirteenth 
century  the  trial  by  jury  in  criminalj 
cases  had  become  usual,  thie  fimn  of  th0 
proceedings  being  given  by  them  in  de- 
tail. (Bracton,  p.  143.)  Introduced  oii-j 
ginally  as  a  matter  of  Ihvour  and  indul* 
gence,  it  gradually  superseded  the  haJ^j 
barous  customs  of  battle,  ordeal,  ana| 
wager  of  law,  until  at  length  it  becaDKV 
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bodi  m  aril  and  criminal  cases,  the  or- 
dbaiT  mode  of  delermiiuiig  fiicts  for  ju- 
dkiai  porposea 

It  k  a  oommoD  error  that  the  stipulation 
for  the  ni^inini|Mirhiaiin  Magna  Charta 
rcftfTed  to  the  trial  byjoiy.  Sir  £d- 
vBid  Cok^  In  his  commentary  upon 
Magna  Charta,  expieaslj  distingoisiies 
benreeo  the  trial  bj  peers  and  the  trial 
by  jory  C2iid  Inst.  48-9) ;  bat  Blackstone 
SBiya,  ''The  trial  by  jniy  is  that  trial  by 
tltt  peen  oi  every  Englishman,  which,  as 
the  grand  bolirark  of  his  liberties,  is 
secaied  to  him  by  the  Great  Charter." 
(Cov^ToL  W.  p.  349.)  This  is  coufiyond- 
mg  tvo  distxDct  modes  of  trial.  The 
jwdmmpmim  was  the  feudal  mode  of 
trial,  where  the  pares  or  comoeusalli  ejus- 
im  ^o«tiB  nt  as  judges  or  assessors  with 
the  krd  of  the  fee  to  decide  controversies 
arisBg  betv€ai  individnal  pares  or  peers. 
It  w  a  plnase  perfectly  understood  at 
the  period  of  Magna  Charta,  and  the 
Bude  of  trial  had  been  in  use  long  before 
in  Fzanee  and  all  parts  of  Europe  where 
frnds  prevailed.  (Du  Cange,  Gloss,,  v. 
Pares,)  It  was  essentially  different  from 
the  tfttl  by  jury,  which  could  never  be 
aeemately  caDed  judicium  pariunu  We 
read  fieq"'^^^^  i°  ^^  records  of  those 
times  (and  even  in  Magna  Charta  itself) 
oijmtoresj  alveredictum  or  juramentvm 
U^idiwm  kamimaa,  and  jvarata  uicineti  or 
patriiK,  all  of  which  expressions  refer  to 
ajojT;  bat  not  a  sin^^e  instance  can  be 
inmd  in  any  charter,  or  in  any  ancient 
treatise  or  judicial  record,  in  which  the 
janr  wre  called  pares,  or  their  verdict 
ja£ei9m.  (Reeves's  History  of  the  Law^ 
vol.  L  p.  249.)  In  the  records  of  the '  Curia 
Regis'  in  the  first  year  of  John's  reign, 
aaaoBg  nmnerous  entries  of  Poidt  se  sit- 
per  jwraiMM  vieiaeH  or  pairuB,  are  also 
otries  of  Pemit  se  super  pares  suos  de 
eodem  fiodo,  which  phunly  indicates  a 
distinction  between  the  two  modes  of 
trial  {BstuU  Cvrut  Beffis,  voL  ii.  p. 
90.) 

Until  about  the  reign  of  Henry  VI. 
the  trial  by  jury  was  a  trial  by  witnesses. 
The  present  fbnn  of  the  jurors'  oath  is  that 
they  shall  "  give  a  trae  verdict,  according 
to  the  andeace."  At  what  time  this  form 
was  inizodnced  is  uncertain ;  but  for  se- 
veral centuries   after  the  Ckmqnest  the 


jurors  both  in  civil  and  criminal  cases 
were  sworn  merely  to  speak  the  truth. 
([GlanviHe,  lib.  ii.  cap.  17 ;  Braclon,  lib. 
iii.  cap.  22;  lib.  iv.  p.  287,291;  Brit- 
ton,  p.  135.)  Hence  their  decision  was 
accurately  termed  veredictum,  or  verdict, 
that  is  a  *'  thing  truly  said ;"  whereas  the 
phrase  "  true  verdict "  in  the  modem  oath 
18  not  an  accurate  expression.  Many 
other  incidents  of  the  tnal  by  jury,  as  re- 
corded in  ancient  treatises,  conclusively 
show  that  the  jury  were  merely  wi^ 
nesses.  They  were  brought  firom  the 
neighbourhood  where  the  disputed  fact 
was  suggested  to  have  occurred,  because, 
as  the  form  of  the  jury  process  says,  tiiey 
were  the  persons  "by  whom  the  truth 
of  the  matter  might  be  better  known." 
Again,  if  the  jurors  returned  by  the  sheriff 
in  the  first  instance  declared  in  open 
court  that  they  knew  nothing  of  the  mat- 
ter in  question,  others  were  summoned 
who  were  better  acquainted  with  it. 
(Glanville,  lib.  il  cap.  17.)  They  might 
be  excepted  against  by  the  parties  upon 
the  same  ^unds  as  witnesses  in  the 
Clourt  Christian.  They  were  punished 
for  perjury  if  they  gave  a  wilfully  feilse 
verdict ;  and  for  crassa  ignorantia  if  they 
declared  a  fidsehood  or  hesitated  about 
their  verdict  upon  a  matter  of  notorie^r, 
which  all  of  the  country  {de  patrid)  might 
and  ought  to  have  known,  (^racton, 
p.  290.)  And  ancient  authors  strongly 
admonish  judges  to  '*  take  good  heed  in 
inquisitions  touching  life  and  limb,  that 
they  diligentiy  examine  the  jurors  firom 
what  source  they  obtain  their  knowledge, 
lest  peradventure  by  their  negligence  in 
this  respect  Barrabfus  should  be  released 
and  Jesus  be  crucified/'  (Bracton,  lib.  iii. 
cap.  21 ;  Fleta,  lib.  i.  cap.  34.)  It  is  one 
of  the  numerous  circumstances  which 
show  the  character  of  t)ie  jury  in  the 
earlier  periods  of  the  history  of  the  insti- 
tution, that  though  all  other  kinds  of 
murder  might  be  tried  by  a  jury,  murder 
by  poison  was  excepted,  **  because,"  say 
the  ancient  writers,  *'tiie  crime  is  so 
secret,  that  it  cannot  be  the  subject  of 
knowledge  by  the  country."  (Bracton, 
lib.  iii.  cap.  18;  Fleta,  lib.  i.  cap.  31.) 

The  original  prin<;iple  and  chiaracter  of 
the  trial  by  jury  in  criminal  cases  in 
Scotiand  appear  to  have  been  the  same  as 
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in  England.  The  following  extract  is 
taken  nom  a  curious  paper  deliyered  to 
the  Speaker  of  the  House  of  #ommon8, 
and  recorded  on  the  Journals  at  the  date 
4th  June,  1 607.  (Comm.  Joum.y  vol.  i. 
p.  378.)  **  In  Scotland,  criminal  causes 
are  not  governed  by  the  civil  law ;  but 
ordanes*  and  juries  pass  upon  life  and 
death,  very  near  according  to  the  law 
here  (in  England).  Which  jury  being 
chosen  out  of  the  Four  Halfe  about  (as 
^e  Scottish  law  terms  it),  which  is  to 
say,  out  of  all  places  roand  about  that 
are  nearest  to  that  part  where  the  fact 
was  committed,  the  law  doth  presume  that 
the  jury  may  the  better  discern  the  truth 
of  the  fact  by  their  own  knowledge  ;  and 
therefore  they  are  not  bound  to  examine 
any  witnesses,  except  out  of  their  own 
disposition  they  shall  please  to  examine 
them  in  favour  of  the  party  persuer; 
which  is  likewise  very  seldom  or  almost 
never  used.  It  is  of  trath  that  the  judge 
may  either  privately  beforehand  examine 
such  witnesses  as  either  the  party  per- 
suer will  offer  unto  him,  or  such  others 
as  in  his  own  judgment  he  thinks  may 
best  inform  him  of  the  truth ;  and  then 
when  the  jury  is  publicly  called  and 
admitted,  he  will  cause  these  depositions 
to  be  produced  and  read ;  and  likewise  if 
the  party  persuer  desire  any  witness  there 

rient  to  be  examined,  he  will  publicly 
it  in  presence  of  the  jury  and  both 
parties."  The  mode  of  commencing  the 
introduction  of  evidence  to  juries,  as  de- 
scribed in  this  document,  bears  a  strong 
resemblance  to  the  growth  of  the  pro- 
ceeding in  England. 

The  earliest  traces  of  the  examination  of 
witnesses  or  of  evidence  being  laid  before 
juries  in  England,  which  formed  the  com- 
mencement of  a  total  change  in  their  cha- 
racter, occur  in  the  reign  of  Henry  VI. 
The  change  was  not  effected  suddenly, 
or  by  any  particular  act  of  parliament, 
but  was  introduced  by  slow  degrees ;  and 
though  distinctly  discernible  in  the  reign 
of  Henry  VI.,  was  not  completely  effected 
before  the  times  of  Edward  VI.  and 
Mary.  Fortescue,  in  the  26th  chapter 
of  his  work  *  De  Laudibus  Legum  An- 


*  Tills  word  is  so  printed  in  the  Journals,  bat  it 
is  probably  a  mistake  for  some  other  word. 


gliee,'  written  at  the  end  of  the  rrign  of 
Henry  VI.,  and  about  the  year  1470,  ex- 
pressly mentions  that  witnesses  were  ex- 
amined and  sworn  before  the  jury ;  but 
he  calls  the  jury  indiscriminately  testa 
and  juralores,  and  makes  frequent  alla- 
sions  to  their  character-  as  witnesses. 
Shortly  after  Fortescue's  time,  namely, 
in  the  year  1498,  there  is  a  reported  case 
between  the  Bishop  of  Norwich  and  the 
Eari  of  Kent  {Vear-Book,  14  Henty 
VII.),  in  which  a  jury  had  been  sepa- 
rated by  a  tempest  "while  the  parties 
were  showing  their  evidence;"  and  one 
question  raised  for  the  opinion  of  the 
court  was,  whether,  when  the  jury  came 
together  again,  they  were  competent  to 
proceed  with  the  case  and  to  give  a  ver- 
dict The  objection  pressed  was  that  the 
jury  had  separated  before  the  evidence 
was  given ;  to  which  it  was  answered  that 
"  the  ^ving  the  evidence  was  wholJj^  im- 
material, and  made  the  matter  neither 
better  nor  worse ;  that  evidence  was  only 
given  in  order  to  inform  the  consciences 
of  the  jury  respecting  the  rights  of  the 
parties ;  but  that  if  neither  party  chose  to 
give  evidence,  still  the  jury  would  be 
bound  to  deliver  a  verdict" 

In  the  reign  of  Henry  VII.,  it  appears 
from  records  printed  in  Bastell's  Entries 
that  demurrers  to  evidence  were  an  ao- 
knowledged  form  of  proceeding,  which 
shows  that  at  that  time  evidence  of  some 
kind  was  given,  and  consequently  that  the 
character  of  the  jury  had  been  in  some 
degree  changed  from  that  of  witnesses  to 
that  of  judges  of  ikcts  upon  testimony. 
The  proofe  mentioned  in  these  records  are 
called  evidentia ;  and  it  is  most  probable 
that  at  first  the  only  evidence  given  con- 
sisted of  deeds,  writings,  and  of  deposi- 
tions of  absent  witnesses  taken  before  the 
justices  of  the  peace  or  other  magistrates, 
and  that  oral  testimony  was  not  common 
until  a  later  period.  The  entire  absence 
of  all  mention  of  evidence  or  witness©, 
as  contradistinguished  from  jurors,  in 
treatises,  reports,  records,  or  statutes,  pre- 
viously to  the  sixteenth  century,  strongly 
corroborates  the  fact  of  the  early  charac- 
ter of  the  trial  by  jury.  There  is  no 
trace  of  any  rules  of  evidence,  nor  of  any 
positive  law  compelling  the  attendance  of 
witnesses,  or  punishing  them  for  talse  tes- 
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ivaoBj  or  wM^attendaiiee,  nor  gf  the  ex- 
isteooe  of  any  proeeBB  against  them  before 
the  statnte  5  EUz.  c  9  (1562).    In  the 
ose  of  Smnmers  v.  Moselj,  reported  in  2 
Cromptcm  and  Meeson,  p.  485,  Mr.  Baron 
Bajiey  says  that  lie  had  been  unable  to 
fiiid  any  preoedenls  of  the  common  Sub- 
peaa  ad  taiifiauiditm  of  an  earlier  date 
'  than  the  reign  of  Elixabeth,  and  expresses 
a  ooajectore  that  this  process  may  have 
ori^nited  with  the  above-mentioned  sta- 
tate.    Tbs  Subptena  ad  testificandum  does 
not  appear  in  the  registers  of  Writs  and 
Procees  ondl   the  reign   of  James    I. 
(^Wesf s  ^absfec^rapAy.)  Witnesses  vere 
exanuned  orally  npon  the  trial  of  Sir 
Tbomaa  Moce,  in  the  reign  of  Henry 
VUL;  hot  the  reported  state  trials  in 
the  reigasof  Edvard  VI.  and  Mary  show 
that  the  praetiee  in  that  respect  was  then 
Irr  no  meuss  Kttled.      In  the  reign  of 
£2izabetfa,  however,  there   is  abundant 
piooC  from  Sir  Thomas  Smith's  <  Com- 
monwealth of  England,'  and  other  antho- 
ritiea^  that  ocal  testimony  was  used  with- 
out reserve  (except  in  state  prosecutions) 
bodi  in  civil  and  criminal  trials;  and 
caueqaendy  it  cannot  be  doubted  that 
aboat  the  middle  of  the  sixteenth  century 
the  trial  by  jnr^  had  fully  assumed  the 
character  in  which  we  are  now  familiar 
with  it,  namely,  an  institution  deciding 
bets  fi>r  jndicml  purposes  by  means  of 
testimony  or  evidence  produced  before  the 
jmy. 

This  view  of  the  original  character  and 
oSee  of  the  jury  seems  to  account  for  the 
practice  of  fining  or  otherwise  punishing 
jaries  by  the  court  when  they  gave  an 
auBitinfactory  verdict,  a  practice  which 
vas  partially  continned,  though  not  with- 
out remonstrance  by  legal  authorities, 
after  die  nature  of  the  institution  had 
been  changed.  If  juries,  who  were 
Berely  witnesses  sent  for  to  inform  the 
oonrt  of  fiiclB  which  they  were  presumed 
to  know,  returned  a  wilfuUy  fidse  ver- 
jfi<j^  they  were  guily  of  a  contempt  of 
jnadce,  and  mij^t  properly  be  punisbed ; 
bat  when  their  character  was  chansed, 
and  their  verdict  depended  not  on  their 
own  kaowledge  of  the  &ets,  but  upon  the 
UDpffearaoDs  produced  on  their  minds  by 
dieeridenoe,  such  a  punishment  became 
injpastiee ;  and  though  oocasioDally  prac- 


tised in  the  sixteenth  centuiy,  was  de- 
clared to  be  illegal  soon  after  the  Restora- 
tion by  the  judgment  in  Bushell's  case, 
reported  in  Vaughan's  Rej^rts,  p.  135. 

The  juries  now  in  use  in  England  in 
the  ordinary  courts  of  justice  are  grand 
juries,  petty  or  common  juries,  and  special 
juries.  There  is  also  the  coroner's  juiy. 
[Coroner.]  Grand  juries  are  exclusively 
incident  to  courts  of  criminal  jurisdiction ; 
their  office  is  to  examine  into  charges  of 
crimes  brought  to  them  at  assizes  or  ses- 
sions, and  if  satisfied  that  they  are  true, 
or  at  least  that  they  deserve  more  parti- 
cular examination,  to  return  a  bill  of 
indictment  against  the  accused,  upon 
which  he  is  afterwards  tried  by  the  petty 
jury.  [Indictment  ;  Law,  Crihinai.] 
A  grand  jury  must  consist  of  twelve  at 
the  least,  but  in  practice  a  greater  num- 
ber usually  serve,  and  twelve  must  always 
concur  in  finding  every  indictment.  No 
further  qualification  is  reqtdred  for  grand 
jurors  (except  in  the  case  of  grand  jurors 
at  the  sessions  of  the  peace,  (i  Geo.  IV .  c 
51,  §  1)  than  that  they  should  be  free- 
holders, though  to  what  amount  is  uncer- 
tain ;  or  firemen,  lawful  liege  subjects, 
and  not  aliens  or  outlaws.  (Hawkins, 
PUas  <fthe  Crovm,  chap.  25,  sect.  16.) 

Untu  the  end  of  the  thirteenth  century 
the  only  qualification  required  for  petty 
or  common  juries,  for  the  trial  of  issues 
in  criminal  or  civil  courts,  was  that  they 
should  be  "  free  and  lawful  men ;"  free- 
men, as  holding  by  free  services  or  free 
burgesses  in  towns ;  and  lawful  men,  that 
is,  persons  not  outlawed,  aliens,  or  minors, 
but  entitled  to  the  full  privileges  of  the 
law  of  England.  By  the  statute  of  West- 
minster 2,  passed  in  the  thirteenth  year 
of  Edward  1.  0296),  it  was  enacted  that 
no  man  should  be  put  on  juries  who  had 
not  some  freehold  of  the  value  of  20s.  a 
Year  within  the  count]^,  or  40«.  without 
It;  and  this  qualification  was  raised  to 
40s.  in  counties  by  the  stat  21  Edward  I. 
The  object  of  these  statutes  was  to  pro- 
tect poor  persons  from  being  oppressed 
and  injured  by  being  summoned  on  juries, 
and  also  to  obviate  the  evil  of  the  non- 
attendance  of  jurors,  which  ^quently 
occurred  from  their  inability  to  leave 
their  agricultural  or  handicraft  occupa- 
tions.   The  Stat.  2  Henry  V.  however 
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was  intended  to  secnre  the  intelligence 
and  responsibility  of  jurors  by  requirinff 
a  property  qualincation ;  and  it  enactea 
that  no  person  should  be  a  juror  in  capital 
trials,  nor  in  any  real  actions  or  personal 
actions  where  tne  debt  or  damages  de- 
clared for  amounted  to  40  marks,  unless 
he  had  lands  of  the  yearly  value  of  40«. ; 
and  if  he  had  not  this  qualification  he 
mi^ht  be  challenged  by  either  party. 
This  continued  to  be  the  qualification  of 
common  jurors  until  the  passine  of  the 
statute  6  George  IV.  c.  .M),  which  re- 
pealed ail  former  statutes  upon  this  sub- 
ject, and  entirely  remodelled  the  law 
respecting  juries.  By  this  statute  "  every 
man  (with  certain  specified  exceptions) 
between  the  ages  of  twenty-one  years  and 
sixty  years  who  has  within  the  county 
in  which  he  resides  10/.  a  year  in  free- 
hold lands  or  rents,  or  20i.  a  year  in 
leaseholds  for  unexpired  terms  of  at  least 
twenty-one  years,  or  who,  being  a  house- 
holder, is  rated  to  the  poor-rate  in  Middle- 
sex on  a  value  of  not  less  than  of  30/.,  and 
in  any  other  county  of  not  less  than  20/., 
or  who  occupies  a  house  containing  not 
less  than  fifteen  windows,  is  qudified 
and  liable  to  serve  on  juries  in  the  su- 
perior courts  at  Westminster  and  the' 
courts  of  the  counties  palatine  for  the 
trial  of  issues  to  be  tried  in  the  county 
where  he  resides,  and  also  to  serve  on 
grand  juries  at  the  sessions  of  the  peace, 
and  on  petty  juries,  for  the  trial  of  issues 
triable  at  such  sessions  in  the  county  in 
which  he  resides. "  The  exceptions  are : — 
peers,  judges  of  the  superior  courts, 
cler^men,  Roman  Catholic  priests,  dis- 
senting ministers  following  no  secular 
employment  but  that  of  a  schoolmaster, 
Serjeants  and  barristers  at  law,  and  doc- 
tors and  advocates  of  the  civil  law  actu- 
ally practising;  attorney,  solicitors,  and 
proctors  actually  practising;  officers  of 
courts  actually  exercising  the  duties  of 
their  respective  offices ;  coroners,  gaolers, 
and  keepers  of  houses  of  correction; 
members  and  licentiates  of  the  College 
of  Physicians  actually  practising;  sur- 
geons, being  members  of  one  of  the  royal 
colleges  of  surgeons  in  London,  £dm- 
burgh,  or  Dublin,  and  actually  practising ; 
apothecaries  certificated  by  the  Apothe- 
caries' Company,  and  actually  practising ; 


officers  in  her  Majesty's  navy  or  army  on 
foil  pay ;  pilots  licensed  by  the  Trinity 
House ;  masters  of  vessels  in  the  buoy 
and  light  service ;  pilots  licensed  by  the 
lord-warden  of  the  cinque-ports,  or  under 
any  act  of  parliament  or  charter;  heose- 
hold  servants  of  the  sovereign ;  officers  of 
customs  and  excise;  sheriffii'  officersy 
high  constables,  and  parish  derks. 

Lists  of  all  persons  qualified  to  be 
jurors  are  made  out  by  the  churchwardens 
and  overseers  of  each  parish,  and  fixed 
on  the  churdi  door  for  the  first  three 
Sundays  in  September  in  each  year;  these 
are  afterwards  allowed  at  a  jpetty  sessions 
and  then  delivered  to  the  high  constable* 
who  returns  them  to  the  next  quarter- 
sessions  for  the  county.  The  clerk  a£ 
the  peace  (hen  arranges  the  lists  in  & 
book,  which  is  called  the  *  Jurors'  Book  * 
for  the  ensuing  year,  and  afterwards  de- 
livers it  to  the  sheriff.  From  this  book 
the  names  of  the  jurors  are  returned  in 
panels  to  the  different  courts. 

Special  juries  are  composed  of  such 
persons  as  are  described  in  the '  Juror's 
Book'  as  esquires,  and  persons  of  higher 
degree,  or  as  bankers  or  merchants;  and 
it  IS  the  duty  of  the  sheriff  to  make  a 
distinct  list  of  such  persons,  which  is 
called  the  *  Special  Jurors'  List'  When 
a  special  jury  is  ordered  by  any  of  the 
courts,  which  must  always  be  the  result 
of  a  special  application  of  one  of  the  par- 
ties, 48  names  are  iaken  by  ballot  froia 
this  list  in  the  manner  particularly  de> 
scribed  in  the  statute,  which  are  after- 
wards reduced  to  24  by  means  of  each 
party  striking  out  12 ;  and  the  first  12  of 
these  24  who  answer  to  their  names  in 
court  are  the  special  juiy  for  the  trial  of 
the  cause. 

The  mode  of  objecting  to  a  jury  by  the 
parties  is  by  challen^  wough  in  modem 
practice  this  course  is  seldom  resorted  to, 
having  yielded  to  the  more  convenient 
usage  of  privately  suggesting  the  objection 
to  the  officer  who  calk  the  jury  in  court ; 
upon  which  the  name  objected  to  is  passed 
over  as  a  matter  of  course  without  dis- 
cussion. This  practice,  though  a  less 
troublesome  and  obnoxious  mode  of  effect- 
ing the  object  of  obtaining  a  jury  indif- 
ferent between  the  parties  than  a  formal 
challenge^  is  strictly  speaking  irregular, 
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and  being  coDsidered  to  take  plaee  hj 
fmm^nt^  and  as  a  matter  of  fiiToar,  cannot 
beinsiwiediiponasarig^  CliaUeiigeBare 
of  two  kiiKU :  challenges  to  the  arra^, 
awi  daUenges  «>  tlie  polU.    The  chal- 
lenge to  tike  tfiray  is  an  ohjeetion  to  the 
vhflle  panel  <■*  hk  of  jurors  returned  for 
■■De  partialis  or  de&olt  in  the  sheriff 
or  the  uadAsr-Jienff  bj  whom  it  has  been 
arrmyei.  Cfaallenges  to  the  polls  are  objeo- 
tioDs  to  partimlar  jmors,  either  on  the 
groond  of  inoompetencj  (as  if  they  be 
aliesB,  or    of   insufficient    qoalification 
witiun  te  provisions  of  the  Jnry  Act,  6 
Geo^  IT.  cap.  50%  or  of  bias  or  par- 
1ia£cty,  or  of  in&mT.    Upon  these  cnal- 
Wngestfe  cane  of  objection  mnst  in  each 
CBM  be  diowa  to  the  oonrt ;  bat  in  trials 
ftr  capita  offences  the  aociused  is  entitled 
to  chaflmge  jKreaptortiv  ([that  is,  without 
miar  any   reasoa)    toirty-fiTe  jurors. 
ne  liBg,  however,  as  nominal  prosecu- 
tor, has  DO  right  of  peremptory  clullenge, 
thoagh  he  is  not  compelled  to  show  his 
eaase  of  dtaUenge  until  the  panel  is  gone 
tlnoogh,  and  amess  a  full  jury  cannot  be 
fiKBed  wkhout  the  person  objected  to. 

Tltt  trial  by  jury,  ori^nall^  introduced 
iaiD  &e  law  of  France  in  cnminal  cases 
by  ikt  Natknai  Assembly,  was  retained 
in  die  French  code.  An  account  of  the 
^  and  U  the  qualifications  and 
1  of  the  jury  will  be  found  in  the 
Ctd*  itlnatnutiom  CrindndUy  liyre  ii., 
tit.  2,  chap.  IT.  and  v.  [Codes,  Les 
Cdi«/|  Of  late  years  the  advantage  of 
the  trial  by  jury  has  been  frequently  the 
sabject  of  debate  among  Grerman  and 
FraichiDnsts,  and  in  pirtienlar  the  pro- 
ptiety  of  its  introduction  has  been  dis- 
cnased  in  the  Tarious  commissions  issued 
with  a  riew  to  reforming  the  laws  of  se- 
fcial  of  die  German  States.  The  French 
code  is  die  law  of  the  Rhenish  Province  of 
nruna,  and  the  trial  by  jury  in  criminal 

InScodaod  all  crimes  are  tried  by  jury, 
wiA  the  exGq»tion  of  certain  breaches  of 
pdiee  regulations  and  petty  depredations, 
"^Bdi  are  summarily  adjudicated  on. 
The  nmnber  on  a  criminal  jury  or  **  as- 
■oe"  is  fifteen,  and  the  vermct  is  that  of 
tibemajotity.  It  may  be " guUty,"  ** not 
gmhj,"  or  "  not  proren" — the  last  as  well 
m  the  aeeoad  bemg  an  aoqnittaL    In  the 


course  of  the  improvements  of  the  court 
of  session,  projected  and  partly  executed 
in  the  years  1808  and  1809,  an  attempt 
was  made  to  introduce  the  trial  by  jury 
into  civil  proceedings  in  Scotland;  but 
great  opposition  was  made  to  it  in  that 
country,  and  the  proposition  was  not  at 
that  time  carried  into  effect.  But  in  the 
year  1815  a  statute  ^55  Geo.  III.  c.  42) 
was  passed,  though  then  still  much  ojh 
posed  in  Scotland,  which  established  a 
jury  court  not  as  a  separate  and  inde- 
pendent tribunal,  but  as  subsidiary  to 
the  court  of  session,  for  the  trial  of  par- 
ticular questions  of  &ct  to  be  remitted  for 
trial  by  the  judges  of  the  court  of  session 
at  their  discretion.  In  order  to  meet  a 
conscientious  difficulty  much  insisted 
upon  in  petitions  from  Scotland  against 
this  measure,  namely,  that  it  would  be 
often  impossible  for  a  jury  to  give  a 
unanimous  verdict  unless  some  of  the 
members  violated  their  oaths,  it  was  pro- 
vided by  the  act  that  if  the  jury  are  not 
unanimous  in  twelve  hours,  they  shall  be 
discharged,  and  a  new  trial  granted.  The 
judges  of  this  court,  called  the  *  Lords 
Commissioners  of  the  Jury  Court  in  Civil 
Cases,'  were  appointed  by  commission, 
and  consist  of  a  chief  judge  and  two  other 
judges.  The  stat  59  Geo.  IIL  c  35, 
which  recites  that  the  introduction  of  the 
trial  by  jury  in  civil  cases  by  the  former 
act  had  been  found  beneficial,  made  a 
variety  of  improvements  in  the  machinery 
of  the  JU17  court  By  the  stat  11  Geo. 
IV.  &  1  Wm.  IV.  c  69,  the  jury  court 
as  a  senarate  tribunal  was  abolished,  and 
the  trial  by  jury  was  united  with  the 
ordinary  administration  of  justice  in  the 
court  of  session. 

JUSTICE  CLERK  OF  SCOTLAND. 
This  name  properly  designated  the  clerk 
of  court,  of  the  chief  justice  or  lord  jus- 
ticiar, of  Scotland ;  and  originally  there 
were  as  many  justice  clerks  as  there  were 
justiciars,  that  is  to  say,  one  for  Gallo- 
way, one  for  Lothian,  or  the  territory  of 
the  Scots  king  south  of  the  Forth,  and 
(me  for  Scotiand  then  strictly  so  called, 
or  the  territory  north  of  the  Forth. 

The  same  drcumstances  also  which 
reduced  the  number  of  justiciars  to  one 
justice-ffeneral  for  the  whole  reahn,  re- 
duced ukewise  tbe   number  of  justice 
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clerks.  The  calamitous  affiiir  of  Flod- 
den  however,  to  which  we  especially  re- 
fer, had  a  further  effect  on  the  latter :  for 
hy  the  fall  of  Lawson  and  Henryson  on 
that  fktal  field,  the  offices  of  both  king's 
advocate  and  justice  clerk  became  vacant 
at  one  time,  and  this  at  a  period  when 
perhaps  few  remained  capable  of  either. 
Wishart  of  Pittarrow  was  appointed  to 
both  places,  and  in  his  time  a  deputy  was 
first  constitoted,  to  act  as  clerk  to  the  jus- 
tice court.  This  was  the  first  step  in  the 
singular  rise  of  the  justice  derk  from  the 
table  to  the  bench  of  the  Court  of  Justi- 
ciary. 

At  the  Institution  of  the  court  of  Ses- 
sion in  1532,  the  justice  clerk  was  made 
One  of  the  judges.  This  will  not  surprise 
us  when  we  consider  the  constitution  of 
that  court  It  was  in  feet  an  eccle- 
siastical tribunal,  and,  agreeably  to  the 
practice  of  such,  deliberated  in  secret 
with  shut  doors.  It  was  necessary  there- 
fore fer  the  security  of  the  crown  that 
some  of  the  crown  officers  should  be  con- 
tinually present.  The  justice  clerk  was 
one  of  these :  he  was  public  prosecutor 
on  behalf  of  the  crown.  The  lung's  treap 
surer  was  another ;  and  accordingly  both 
of  them  were  lords  of  session.  For  the 
same  reason  the  king's  advocate  was 
made  a  lord  of  session :  and  when  from 
there  being  no  vacancy,  or  otherwise, 
such  appointment  did  not  or  could  not 
take  place,  these  officers  had  special 
writs  from  the  crown  authorising  them  to 
remain  in  court  during  its  deliberations. 

A  fiirther  rise  of  offidal  dignity  took 
place :  for  it  having  become  usual  to  ap- 
point certain  lords  of  session  as  assessors 
or  assistant  judges  to  the  lord  justice- 
general,  the  justice  clerk  began  in  tiie 
early  part  of  the  seventeenth  century  to 
be  appointed  to  that  duty ;  and  about  the 
middle  of  the  same  centory  he  had  ac- 
quired the  style  of  "  lord  justice  clerk." 
In  ten  years  afterwards  the  privy  council 
met  and  passed  an  act,  declaring  the  jus- 
tice clerk  a  constituent  part  of  ue  justice 
court;  and  in  the  act of^parliament  1672, 
c.  16,  he  was  made  the  president  of  the 
Court  of  Justiciary,  to  preside  in  absence 
of  the  justice-general.  His  rise  in  the 
Court  of  Session  followed;  for  in  1766, 
when    Miller,  afterwards  Sir    Thomas 


Miller  of  Glenlee,  took  his  sett  qd  die 
bench,  it  was,  by  desire  of  the  eoort,  on 
the  right  of  the  lord  president ;  tovlueh 
hitter  office  he  himself  afterwards  rose, 
being  the  first  justice  clerk  so  promoted. 
And  m  1806,  when  the  Court  of  SesnoQ 
was,  by  48  Geo.  III.  c  151,  dirided  into 
two  chambers,  the  lord  justice  clerk  wt& 
made  ex  qjfficio  president  of  the  Kcood 
division.  His  salary  is  2000L,  beads 
an  equal  sum  as  a  lord  of  session. 

With  respect  to  ihe  justice  cUrk  deptiU, 
that  officer  was  long  so  termed;  bat  at 
length,  when  the  justice  clerk  acquired 
the  style  of  lord,  and  was  declared  a  con- 
stituent part  of  the  Court  of  Justicbr^, 
his  depute cune  to  be  termed  "the  princi- 
pal clerk  of  justiciary,"  and  this  becoming 
a  sinecure,  he  got  himself  a  <*  depute" 
about  the  middle  of  last  century,  and  the 
second  depute  about  thirty  years  ago  an 
«  assistant ;"  all  of  whom  continue  to  this 
day,  and  are  in  the  gift  of  the  lord  jus- 
tice clerk.  It  is  not  a  little  remarkable, 
that  on  both  occasions  when  these  changes 
took  place,  there  took  place  also  not  a 
diminution,  as  we  might  expect,  hot  a 
duplication  of  the  salary ;  that  of  the  first 
depute  being  raised  in  1764  from  lOOL  to 
200/.,  and  that  of  the  second  depute,  in 
1795,  from  80/.  to  150Z. 

Besides  these  there  are  tiiree  other  jus- 
tice derk  deputes,  and  his  appmntees. 
They  are  conunonly  called  the  "  circuit 
clerks,'*  being  his  deputies  to  the  three 
circuits  of  the  Court  of  Justiciary.  They 
had  their  origin  in  the  act  1587,  c  82, 
which  directed  such  circuits  to  be  made, 
in  pUce  of  the  former  practice  of  the  jus- 
ticiar passing  throu^n  the  realm  fhtfu 
shire  to  shire  successively. 

JUSTICES,  LORDS.    [Loeds  Jo»- 

TICES.] 

JUSTICES  OF  THE  PEACE  are 
persons  appointed  to  keep  the  peace  within 
certain  bmits,  with  authority  to  act  ju- 
dicially in  criminal  causes,  and  in  some 
of  a  civil  nature  arising  within  those 
lunitB,  and  also  to  do  certun  other  things 
ministerially,  that  is,  as  servants  of  the 
crown  performing  official  acts  in  respect 
of  which  they  are  intrusted  with  no  ju- 
dicial discretion.  The  authority  of  jus- 
tices of  the  peace  is  derived  from  tbe 
king's  prerogative  of  making  oomts  fox 
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wv  eierdsed  by  justices  of  the  peace. 

By  IS  Bichard  II.  c  10,  the  wages  of 
jotfKcs  of  the  peace  are  fixed  at  four 
ihflUna  per  day  of  sessions,  and  two  shil- 
fiap  £r  their  clerks,  payable  out  of  the 
Saa and aaaerciamenti  at  such  sessions; 
but  then  wages,  like  those  of  members 
cf  pariament,  have  long  ceased  to  be  re- 
ttiTed,and  justices  of  the  peace  act  with- 
Oft  an^  pay  or  emolument 

Jomeei  ot  the  peace  are  appointed 
tAet  h^  ad  of  parliament,  by  royal 
darter  (in  the  ease  of  justices  in  boroughs 
Bot  viddn  the  Mnmcipal  Corporations 
Act  the  eharter  usually  appointing  cer* 
tBD  onieipal  officers  to  be  justices,  and 
prrnVrnt  the  mamier  in  which  vacan- 
dttiii  theoffioea  are  to  be  filled  up),  or 


by  a  commission  from  the  crown  nnder 
the  statute  of  1  Edward  III.  The  form 
of  the  commission  of  the  peace  has  from 
time  to  time  been  altered,  and  the  autho- 
rity of  the  justices  enlarged.  As  now 
fhuned,it  consists  of  two  distinct  parts,  and 
contains  two  separate  grants  of  authority. 
Of  these  the  former  gives  to  any  one  or 
more  justices  not  only  all  the  power  re- 
lating to  the  maintenance  of  the  peace 
which  was  possessed  by  the  conservators 
at  common  law,  but  also  all  the  additional 
authority  mentioned  in  the  statutes.  The 
latter  defines  the  power  of  justices  when 
the  whole  body,  or  such  of  them  as  choose 
to  attend,  act  together  in  general  sessioqs. 
[Sessions.] 

The  former  part  of  the  commission  is 
as  follows :— •*  Victoria,  &c.,  to  AB,  CD, 
EP,  &c.,  greeting:  Know  ye  that  We 
have  assigned  you  jointly  and  severally, 
and  every  one  of  you,  Our  justices  to 
keep  Our  peace  in  Our  county  of  Z,  and 
to  keep  and  cause  to  be  kept  all  ordi- 
nances and  statutes  for  the  good  of  the 
peace  and  for  the  preservation  of  the 
same,  and  for  the  quiet  rule  and  govern- 
ment of  Our  people  made,  in  all  and 
singular  their  articles  in  Our  said  county, 
as  well  within  liberties  as  without,  accord- 
ing to  the  force,  form,  and  effect  of  the 
same,  and  to  chastise  and  punish  all  per- 
sons that  offend  against  the  form  of  those 
ordinances  or  statutes,  or  any  one  of  them, 
in  the  aforesaid  county,  as  it  ought  to  be 
done  according  to  the  form  of  those  ordi- 
nances and  statutes ;  and  to  cause  to  come 
before  you  or  any  of  you  all  those  who 
to  any  one  or  more  of  Our  people,  con- 
cerning their  bodies  or  firing  tiieir  houses, 
have  used  threats,  to  find  sufficient  secu- 
rity for  the  peace  or  their  good  behaviour 
towards  Us  and  Our  people ;  and  if  they, 
shall  refuse  to  find  sucn  security,  then 
them  in  Our  prisons,  until  they  shall  find 
such  security,  to  cause  to  be  suely  kept" 

By  6  Geo.  II.,  c.  18,  no  attorney,  soli- 
citor, or  proctor  shall  be  a  justice  of  the 
peace  for  any  county  whilst  he  continues 
m  practice.  By  1^  Geo.  II.  c  20,  no 
person  shall  be  capable  of  acting  as  a  jus- 
tice of  the  peace  for  any  county,  riding, 
or  division  within  England  or  Wales, 
who  shall  not  have,  in  law  or  equity,  to 
and  for  his  own  use  and  benefit,  in  poa- 


JUSTICES  OF  THE  PEACE.   [  164  ]   JUSTICES  OF  THE  PEACE. 


session  a  freehold,  copyhold,  or  customary 
estate  for  life,  or  for  some  greater  estate, 
or  an  estate  for  some  long  tenn  of  years 
determinable  npon  life  or  lives,  or  for  a 
certain  term  originally  created  for  twenty- 
one  years  or  more,  m  lands,  tenements, 
or  hereditaments  in  England  or  Wales, 
of  the  clear  yearly  value  of  100/.  over  and 
above  all  incumbrances  affecting,  and  all 
rents  and  charges  payable  out  of  or  in 
respect  of  the  same,  or  who  shall  not  be 
seised  of  or  entitled  to,  in  law  or  equity, 
to  and  for  his  own  use  and  benefit,  the  im- 
mediate reversion  or  remainder  of  and 
in  lands,  tenements,  and  hereditaments, 
leased  for  one,  two,  or  three  lives,  or  for 
any  term  of  years  determinable  on  lives 
upon  reserved  rents,  and  which  are  of  the 
yearly  value  of  300/.,  and  who  shall  not 
have  taken  and  subscribed  an  oath  stating 
the  nature  of  the  qualifying  estate.  The 
third  section  of  this  statute  imposes  a 
penalty  of  100/.  upon  those  who  act  with- 
out having  taken  and  subscribed  the  oath, 
and  for  acting  without  being  qualified. 
The  statute,  however,  excepts  from  these 
provisions  oertun  official  persons.  A 
justice  of  the  peace  cannot  legally  act 
aflker  he  has  ceased  to  be  qualified ;  but 
it  is  not  necessary  that  he  should  continue 
to  retain  the  same  qualification,  nor  will 
the  absence  of  a  qualification  render  his 
acts  absolutely  void. 

Justices  appointed  by  act  of  parliament 
or  by  the  king's  charter  are  not  remove- 
able  except  for  misconduct,  but  the  autho- 
rity of  a  justice  appointed  by  the  kinc's 
commission  may  be  determined  at  &e 
pleasure  of  the  crown,  either  directly  by 
writ  under  the  great  seal,  or  impliedly, 
by  making  out  a  new  commission,  fh>m 
which  his  name  is  omitted.  But  until 
notice  of  the  revocation  of  the  authority, 
or  publication  of  a  new  commission,  the 
acts  of  the  ex-justice  are  valid  in  law,  and 
the  warrant  of  a  justice  remains  in  force 
until  it  be  executed,  although  he  die  be- 
fore its  execution.  The  commission  is 
also  determined  by  the  death  of  the  king 
by  whom  it  was  issued;  but  now  by  6 
Anne,  c.  7,  §  8,  all  offices,  civil  and  mili- 
tary, are  to  continue  for  six  months  after 
the  demise  of  the  crown,  unless  sooner 
determined. 

The  9  Geo.  IV.  c.  17,  repeals  the  sta- 


tutes which  imposed  the  taking  the  ssera- 
ment  of  the  Lord's  Supper  as  a  qsalifica- 
tion  for  office,  and  reqmres  the  foUovioff 
declaration :— **  I,  AB,  do  solenmly  Bad 
sincerely,  in  the  presence  of  God,  profess, 
testify,  and  declare  on  the  true  nith  of 
a  Christian,  that  I  wiU  never  exerase 
any  power,  authority,  or  influence  winch  I 
may  possess  by  virtue  of  the  office  of  jus- 
tice of  the  peace,  to  injure  or  weaken 
the  Protestant  church  aa  it  is  by  law  es- 
tablished in  England,  or  to  disturb  thej 
said  church,  or  the  bishops  and  clergy  oC 
the  said  church,  in  the  posBCScion  c^any 
rights  or  privileges  to  which  soeh  cbnrchl 
or  the  said  bishops  or  clergy  are  or  may 
be  entitied."  The  omission  to  subscribe 
this  declaration  does  not  subject  a  persosi 
acting  as  a  justice  of  the  peace  to  auvi 
penalty ;  the  statute  (§  5)  merely  renders 
the  appointment  void ;  and  whilst  the  jo»i 
tice  continues  in  the  exercise  of  bis  office 
his  acts  are  not  either  void  or  voidable 
so  as  to  affec^  the  rights  of  those  who  u^ 
not  privy  to  such  (noiissioii.  Penons  o£ 
the  Jewish  religion  have  therefore  in  a 
lew  instances  a^^sd  as  county  magistrates^ 
The  act  paned  m  184.5  for  the  relief  o^ 
persons  of  the  Jewish  leligioii  applies  <»]yi 
to  offices  in  municipal  boroughs.  [Jews.] 

Justices  of  the  peace,  when  they  arei 
out  of  the  county,  sc.  for  which  they  are| 
appointed,  have  no  coercive  power;  bstj 
examinations,  recognizances,  and  info^ 
mati(His  voluntarily  taken  before  them  in 
any  place  are  good.  But  by  28  Geo.  Ill- 
c  49,  justices  who  act  for  two  or  morei 
afi^oining  counties  may  act  in  one  of 
those  counties  for  another  of  them;  and 
those  who  act  for  a  county  at  large  may 
act  for  such  county  within  any  dty,  tov^ 
&c.  being  a  county  of  itself  and  atnated 
within,  surrounded  by,  or  adjoining  ^ 
any  such  county  at  large ;  and  by  1  ^  ^ 
Geo.  IV.  c  63,  a  similar  power  is  giyo* 
to  county  justices  to  act  within  any  city^ 
town,  &c.  having  exclusive  jurisoictioD, 
though  not  a  county  of  itself.  In  to^vs 
which  have  a  separate  quarter  sessiooss 
under  the  Municipal  Corporations  Acti 
tiie  county  justices  nave  no  authority. 

Justices  of  the  peace  have  in  geoenu 
no  authority  over  matters  arirang  ont  of 
the  district  for  which  they  are  ^)pointed, 
but  they  may  secure  the  pefsons  of  tbofl^ 
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Where  a  statute  empowers  iustioes  to 
hear  and  determine  an  offence  m  a  sum- 
mary way,  it  is  implied  that  the  partv  be 
first  cited  to  appear,  so  that  he  may  have 
an  opportunity  of  being  ^eard,  and  of 
answering  for  himself;  and  to  proceed 
against  an  ofifender  without  causing  hhn 
to  be  summoned  is  a  misdemeanor.  A 
statute  authorizing  justices  to  reouire  any 
person  to  take  the  oath  of  allegiance, 
or  to  do  some  other  specific  act,  im- 
pliedly gives  them  power  to  issue  their 
precept  requiring  the  attendance  of  the 
party. 

Upon  the  hearing  of  informations  and 
in  oUier  preliminary  proceedings  before 
justices  out  of  sessions,  neither  the  pri« 
soner  on  the  one  hand,  nor  the  prosecutor 
on  the  other,  can  claim  as  of  right,  and 
against  the  will  of  the  justices,  to  have  a 
legal  adviser  present,  except,  it  would 
seem,  in  cases  in  which  the  deposition 
may  by  some  statutory  provisions  be 
made  evidence  against  the  accused  upon 
his  trial  for  the  offence  in  the  event  of 
the  death  of  the  witness.  In  practice, 
however,  both  counsel  and  attomevs  are 
generally  admitted  as  a  matter  of  cour- 
tesy to  advise  and  protect  the  interest  of 
prisoners.  Every  person  has  a  ri^t  to 
be  present  before  a  Justice,  acting  in  his 
judicial  capacity.  But  although  in  sueh 
a  case  counsel  or  attorneys,  or  any  third 
persons,  are  at  liberty  to  attend,  they 
could  not  formerly  dami  to  be  heard  on 
behalf  of  their  clients ;  the  justices  might 
refuse  to  hear  them,  cy  to  allow  them  to 
interfere  with  the  proceedings.  But  now, 
by  6  &  7  Wm.  IV.  c  114,  in  all  cases  of 
sunmiary  conviction,  persons  accused  are 
to  be  admitted  to  make  their  fhll  answer 
and  defence,  and  to  have  all  witnesses 
examined  and  cross-examined  by  counsel 
or  attorney.  In  all  cases  where  justices 
are  directed  to  take  examinations  or 
evidence,  it  will  be  implied  that  the 
examination  or  evidence  is  to  be  taken 
under  the  sanction  of  an  oath  or  solemn 
aflbmation. 

Statutes  ftvquently  empower  justices  to 
award  damages  to  an  injured  party,  as  in 
cases  of  assault;  or  malidous  injuries  to 
property. 

Where  a  complaint  is  made  before  a 
justice,  and  a  summons  or  warrant  issues, 
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the  justice  upon  hearing  and  determining 
the  matter  may  award  costs  to  either 
party,  and  enforce  the  payment  of  such 
costs. 

Jostaces  ooght  not  to  exerdse  their 
fuictioDS  in  cases  in  which  they  are 
themselves  the  persons  injured.  They 
should  cause  the  offenders  to  be  taken 
before  other  justices,  or,  if  present,  should 
desire  their  aid.  In  all  cases  which  a 
Justice  may  hear  and  determine  out  of 
cessions  upon  his  own  view,  or  upon  the 
confession  of  the  party,  or  upon  oath  of 
witnesses,  he  ought  to  make  a  record  on 
parchment  under  his  hand  of  all  the  pro- 
ceeding and  proofe,  which  record  should 
in  the  case  of  summary  conyictions  be 
returned  to  the  next  sessions  and  there 
filed. 

By  27  Greo.  II.  c  20,  in  all  cases  where 
a  justice  is  required  to  issue  a  warrant 
for  the  levying  of  any  penalty  inflicted, 
or  any  sum  of  money  directed  to  be  paid, 
by  any  statute,  the  justice  granting  the 
warrant  is  empowered  therein  to  order 
and  direct  the  soods  distrained  to  be  sold 
within  a  certam  time,  to  be  limited  in 
Buch  case  (so  as  such  time  be  not  less 
than  four  days,  or  more  than  eight  days), 
unless  such  penalty,  or  sum  of  money, 
with  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  distress,  be  sooner 
paid. 

When  justices  refuse  to  hear  a  com- 
plaint over  which  they  have  jurisdiction, 
or  to  perform  any  other  duty  which  the 
law  imposes  on  them,  the  party  aggrieved 
.  by  such  refusal  may  apply  to  the  Court  of 
King's  Bench  for  a  writ  of  mandamus,  a 
process  by  which  the  king  requires  the 
party  to  whom  it  is  addr^sed  to  do  the 
thing  required  or  to  show  cause  why  it  is 
not  done.  If  no  sufficient  excuse  be  re- 
turned^ a  peremptory  mandamus  issues, 
by  which  the  party  is  commanded  abso- 
lutely to  do  the  thing  required.  But  as 
Justices  have  no  indemnity  in  respect  of 
their  acts  because  done  in  obedience  to  a 
mandamus,  this  process  is  not  granted 
where  there  is  anything  like  a  reasonable 
doubt  of  the  justice's  authority  to  do  the 
required  act. 

Justices  of  the  peace  are  strongly  pro- 
tected by  the  law  in  the  execution  of  their 
office.    Opprobrious  words  which  would 


not  subject  the  sp^ker  to  any  proceeding, 
civil  or  criminal,  if  uttered  under  other 
circumstances,  yet  if  spoken  of  a  justice 
whilst  actually  engaged  in  his  official 
duties,  may  be  made  the  subject  of  an 
action  or  of  an  indictment;  or  if  spoken 
in  the  presence  of  the  justice,  may  be 
punished  by  commitment  to  prison,  as  for 
a  contempt  of  court;  this  commitment 
however  must  be  by  a  written  warrant. 

Where  a  justice  of  the  peace  acting  in 
or  out  of  sessions  acts  judicially  in  a  mat- 
ter over  which  he  has  jurisdictioa,  and 
does  not  exceed  his  jurisdiction,  he  is  not 
liable  to  an  action,  however  erroneous 
his  decision  may  be ;  nor  will  even   ex- 
press malice  or  corruption  entitie  a  party 
aggrieved  by  such  decision  to  any  remedy 
by  action:   the  delinquent  magistrate  is 
answerable  only  to  the  crown  as  for  an 
offence  committed  against   the    pnblic. 
Where  the  justice  has  no  jurisdiction*  or 
exceeds  his  jurisdiction,  or  having  juris- 
diction   deviates   from    the    prescribed 
legal  form  to  an  extent  which  renders 
the  pro<%edings  void,  or  where  a  convic- 
tion under  which  the  justice  has  granted 
a  warrant  is  set  aside  by  a  superior  courts 
an  action  will  lie  against,  the  justice  to 
recover  damages  in  respect  of  any  dis- 
tress, imprisonment,    or    other   injury 
which  may  have  resulted  from  his  acts* 
though  done  without  malice  or  other  im- 
proper motive.    But  even  in  these  cases, 
if  the  justice  has  acted  bond  fide  in  bis 
magisterial  capacity,  if  he  has  intended 
to  act  within  his  jurisdiction,  though  by 
mistake  he  may  have  exceeded  it,  and  not 
acted  within  the  strict  line  of  his  duty, 
and  also  in  cases  where  a  justice  has 
acted  or  intended  to  act  in  the  execution 
of  his  ministerial  duties,  he  is  entitled  to 
the  protection  of  several  important  statu- 
tory regulations. 

No  action  can  be  brought  against  a 
justice  of  the  peace  for  anything  done  by 
him  in  the  execution  of  his  office  without 
6ne  calendar  month's  previous  notice  in 
writing,  specifying  the  cause  of  the  in- 
tended  action,  within  which  period  of  one 
month  the  justice  may  tender  amends  to 
the  party  complaining,  which  will  be  a 
bar  to  the  action,  if  refused  and  found  to 
be  sufficient  by  the  jury.  Nor  can  any 
such  action  be  maintained  unless  it  be 
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eoomiaiced  within  nx  calendar  months 
ifter  the  cammitting  of  the  act  oompiained 
oC  nor  unless  it  be  hrongfat  or  laia  in  the 
coantj  in  which  the  act  vas  committed. 
Thedefiaidant  in  snch  action  may,  UDder 
the  general  issoe,  t. «.  a  plea  simply  de- 
QTisg  the  alleged  tre^nss,  &c.,  nve  in 
endnKe  any  matter  of  justification  or 
exciae  withcat  being  boond,  as  other  de- 
lAdanls  are,  to  select  one  particolar  line 
of  defenoe,  and  set  that  defence  with  pre- 
Qakm  apon  the  record  in  the  shape  of  a 
special  plea.  When  the  plaintiff  m  such 
ac&dn  ^btuna  a  verdict  and  the  judge 
eerdbes  diat  the  injnr^'  for  which  the  ac- 
tion is  bfnmo^  was  wiJfal  and  malicious, 
Hyt  pbiatffi^vill  be  entitled  to  double 
costs  of  nit 

When:  the  action  is  bronght  on  account 
of  any  coDTietian  which  may  have  been 
quashed,  and  cannot  therefore  be  pro- 
doced  SB  a  jiatiikiation  of  the  consequent 
distRSi  or  imprisonment,  the  plaintiff  is 
^^sahkd,  by  43  Gea  III.  c  141,  from  re- 
CDveriitf  more  than  2d.  damages,  or  any 
costs  of  suit,  unless  it  be  expressly  al- 
kged  in  the  declaration  that  the  acts 
compiained  of  were  done  maliciously  and 
vithoot  any  reasonable  or  probable  cause. 
When  a  justice  acts  with  pArtial,  oor- 
rept,  or  malicious  motives,  he  is  guilty  of 
a  misdemeanor,  for  which  he  may  be 
indicted,  and  in  a  clear  case  of  miscon- 
duct ihe  Court  oi  Queen's  Bench,  which 
exercises  a  general  saperintendenoe  over 
(br  coadocC  of  those  to  whom  the  admi- 
EistntioB  of  the  criminal  law  of  the 
ODostry  is  intrusted,  will,  if  the  applica- 
tioG  be  made  without  dela^,  give  leave  to 
Cle  a  criminal  information.  But  the 
eoart  will  consider,  not  whether  the  act 
ampiained  of  be  strictly  right  or  not,  but 
whether  it  proceeded  from  unjust,  op- 
presdve,  or  corrupt  motives,  among 
vhicfa  notives  fear  and  fiivourare  both 
fadnded.  If  the  affidavits  filed  in  sup- 
port of  the  application  disclose  nothing 
which  may  not  be  attributable  to  mere 
error  or  mistake,  the  court  will  not  even 
all  npon  the  justice  to  show  cause  why 
a  criminal  information  should  not  be 
filed.  The  court  will  not  entertain  a 
motioBfor  a  criminal  information  against 
a  jostiee  of  the  peace,  unless  notice  of  the 
isiended  appliotioD  have  been  given  in 


sufficient  time  to  enable  him,  if  he  thinks 
proper,  to  meet  the  charge  in  the  first  in- 
stance by  opposing  the  granting  of  the 
rule  to  show  cause. 

The  proceedings  after  an  information 
has  been  filed,  or  an  indictment  found 
against  justices  of  the  peace  for  criminal 
misconduct,  are  the  same  as  in  other 
cases  of  miiBdemeanor.  If  the  defendant 
suffer  judgment  by  de&ult,  or  is  found 
guilty  by  me  verdict  of  a  jury,  the  punish- 
ment is  by  fine  or  imprisonment,  or  both ; 
after  which  an  application  may  be  made 
to  the  lord  chancellor  to  exclude  him 
from'  the  commission ;  and  when  affida- 
vits are  filed  in  the  Queen's  Bench  im- 
peadung  the  conduct  of  justices  of  the 
peace,  such  affidavits  are  frequently  di- 
rected by  the  court  to  be  laid  before  the 
chancellor,  to  enable  him  to  judge  whe- 
ther such  persons  ought  to  remain  in  the 
commission. 

The  institution  of  justices  of  the  peace 
has  been  adopted  in  most  of  the  British 
colonies,  and  has  with  some  modifications 
been  retained  in  the  United  States  of 
America.  A  great  deal  of  the  vitality  of 
the  English  social  system  is  owing  to  the 
number  of  persons  in  nearly  every  rank  of 
life  who  are  called  into  activity  and  em- 
ployed in  the  functions  of  provinchil  or 
local  administration,  instead  of  the  various 
dujdes  which  they  discharge  being  per- 
formed by  paid  officers  appointed  by  the 
central  government,  as  in  most  European 
countries.  [Department.]  There  are 
no  doubt  some  disadvantages  in  the  Eng^ 
lish  system,  but  on  the  whole  they  are 
more  than  counterbalanced  by  t^e  pecu- 
liar benefits  which  are  inherent  in  it. 
We  have  already  stipendiary  ma£;istrate6 
who  have  received  a  legal  education,  and 
a  still  more  numerous  body  of  unpaid 
justices  of  the  peace  many  of  whom  haTe 
not  had  this  advantage,  but  the  unpaid  and 
unprofessional  justices  of  the  peace,  ge- 
nerally speaking,  decide  npon  most  of 
the  matters  which  come  before  them 
quite  as  satisfkctorily  as  the  stipendiary 
professional  magistrates,  and  considering 
that  the  unpaid  justices  are  by  far  the 
most  numerous  class,  complaints  of  their 
administration  are  far  less  frequent  than 
might  be  expected. 
i  A  parliamentary  paper  was  iasued  fai 
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1831  which  showed  the  number  of  jos- 
tices  of  the  peace  for  counties  who  had 
qualified  in  England  and  Wales.  The 
total  number  was  4842,  namely,  4330  in 
England  and  512  in  Wales.  The  nmn- 
ber  of  clergymen  who  had  qualified  as 
justices  was  1090  in  England  and  143  in 
Wales.  In  Derbyshire  and  Sussex  there 
was  not  one  clerical  magistrate.  [Clerot, 
p.  520.1 

JUSTICIAR  OF  SCOTLAND.  The 
earliest  individual  in  this  high  office 
which  extant  records  name  seems  to  be 
Geoffrey  de  Maleville  of  Maleville,  temp, 
K.  Male.  IV. 

The  term  **  Scotland"  was  then  less 
extensive  in  its  application  than  at  pre- 
sent: it  dedgnat^  properly  speakmg, 
not  the  whole  territory  of  the  realm,  but 
that  part  only  which  lay  north  of  the 
Forth,  or  Scots  sea,  as  it  was  called ;  and 
accordingly,  contemporary  with  Male- 
ville there  was  another  justiciar,  David 
Olifard,  justiciar  of  Lothian,  that  is  to 
say,  the  territory  south  of  the  Forth,  ex- 
cepting the  district  of  Galloway,  which 
had  long  its  own  peculiar  laws  and  cus- 
toms. About  the  middle  of  the  thirteenth 
century,  however,  Galloway  too  had  its 
justiciar,  so  at  this  time  there  were  three 
justiciars  in  the  realm  of  Scotland— a  jus- 
ticiar of  Galloway,  a  justiciar  of  Lothian, 
and  a  justiciar  of  Scotland  strictly  so 
called.  They  were  all  probably  of  co- 
ordinate authority:  each,  next  to  the 
king,  supreme  in  his  district;  but  the 
district  of  the  last  was  the  most  exten- 
sive, and  contuned  the  metropolis  of  the 
kingdom.  The  justiciars  of  Scotland 
were  accordingly  the  most  conspicuous 
men  of  the  time : — ^the  Comyns,  earls  of 
Buchan ;  the  Mac  Dufb,  earls  of  Fife ; 
Melville ;  and  Sir  Alan  Durward.  This 
last  had  an  eye  to  the  crown  itself;  for 
having  married  the  illegitimate  daughter 
of  King  Alexander  II.,  he  gained  over 
the  chancellor  to  move  in  council  her 
legitimation,  and  that,  on  fiiilure  of  issue 
of  the  king's  body,  she  and  her  heirs 
might  inherit  her  fkther's  throne,  fiut 
the  king  conceived  so  great  a  displeasure 
at  this,  that  he  imm^iately  tuxiied  the 
chancellor  out  of  office,  and  soon  after- 
wards the  justidar  aliso.  The  proud 
Durward  removed  to  England,  joined 


Kin^  Henry  III.  in  Fhmce,  and  served 
in  his  army,  till  in  a  few  yean  he  waa, 
by  the  influence  of  the  English  king,  re- 
stored to  his  office  of  justiciar,  vbence  be 
was  displaced  only  by  the  more  poverfiil 
Comyn.  The  incident  in  Dorward's  life 
to  which  we  have  just  alluded  was  oot 
singular :  the  justiciar  was  camU  Ups  et 
mt£tup,  at  the  head  both  of  the  law  and 
also  of  the  military  force  of  the  kiogdom, 
and  repeated  instances  occur  in  early 
times  of  their  military  prowess  as  ireU  as 
judicial  firmness. 

The  death  of  King  Alexander  IH.  left 
the  crown  open  to  a  competition  irhich 
allowed  Edward  I.  of  England  to  intade 
the  kingdom.   In  1292  the  English  Court 
of  Kin^s  Bench  sat  for  some  time  in  Box- 
burgh  ;  and  in  1296  Sir  William  Ormes- 
by,  a  justice  of  the  Common  Pleas  and 
justice  in  e3rre  in  Eneland,  was  consti- 
tuted, by  Edward,  lord  justidar  of  Scot- 
land.    This  appointment  was  of  short 
duration;  but  m  1305  Edward, having 
a^iain  put  down  the  Scots,  distributed  the 
kingdom  into  four  districts,  and  consti- 
tuted for  each  district  two  justices  (an 
Epglishman  and  a  Scotchman),  in  the 
nature  of  the  English  justices  of  assize— 
with  a  view  to  put  the  whole  island  under 
one  and  the  same  judidal  system.    Ed- 
ward's early  death  however  rendered  the 
scheme  abortive ;  and  Gallowavbad  soon 
its  own  laws,  and  Lothian  and  Scotland 
their  justiciars  as  before,  with  this  differ- 
ence, that  the  metropolis  of  the  kingdom 
was  now  shifting  soudiwards  toEdin- 
bnrgh,  and  the  term  Scotland,  in  its  strict 
acceptation,  had  given  place  to  the  appel- 
lation "  north  of  the  Forth."    Sir  Hueh 
de  Eglinton,  justiciar  of  Lothian  in  tBe 
mid^e  of  the  fourteenth  century,  and  dis- 
tinguished lor  his  poetical  genius,  was 
now  therefore  "  Hugh  of  the  Awl  Ryal," 
or  of  the  royal  palace ;  and  towards  the 
end  of  the   next  century  Andrew  lord 
Gray  was  advanced  fkx>m  the  situation  of 
justiciar  north  of  Forth  to  that  of  jus- 
ticiar south  of  Forth.    He  continued  in 
this  place  with  approbation  for  eleven 
years,  and  died  but  a  few  months  before 
the  calamitous  affiiir  of  Flodden. 

On  this  event,  which  happened  in  the 
beginning  of  the  sixteenth  century,  the 
office  of  lord  justiciar,  or,  as  he  was  now 
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itrH  iodeetenail  Qm  contndistino- 

toto  the  ^peoil  inddai^  now  fre- 

fMtfj appointed  uirell  tv  particDlar 

triab  as  fer  putiea]ar  pboa  and  dis- 

tnctt),  came  inlD  ibe  noUe  fionily  of 

Ai^  wliere  it  vas  henditary  for  a 

««Biy,  and  enmiayhwDded  at  once  the 

Otoe  kuwdom.     The  H^  Court  of 

JMtiMy  Aen  also  began  to  be  settled  at 

Mntmh,apd  the  iwlar  series  of  its 

Twm,  or  boob  of  aajonnial,  to  com- 

meoee.  It  vas  at  this  tune  also' that  the 

CowtofSewawas  erected  byecclesi- 

■tol  nibaioe.    Various  attempts  had 

wn  Vide  by  the  der^infonner  reigns 

toaldiBA faeh  a  court    In  1425  the 

fim'*0)ntrfthe  SesBon"  was  instituted 

"^  4e  hasenceof  Warflaw,  bishop 

of  St  ABim^i  ud  bonder  of  the  uni- 

^Ofifj  there;  bot  immediately  on  his 

vttfc,  wUck  hBopentA   soon    after,  it 

yy^iri  ezntred.    In  1468  Bishop 

ww»wd,tfce  Jung's  secretary,  tried  to 

rejnei; aid  iboat  thirty  years  after, 

afimBB6,\a^  of  Aberdeen,  did  so 

J^»»    h  1494  however  the  latter 

«o"fai  or  ndher  re-fbunded,  the  univer- 

Btf  of  AMecD,  and  had  interest  enough 

*tgetta  set  pined  in  parliament  to  en- 

^in lO  tbeooorts  otthe  kingdom  the 

^nl^  practioe  of  the  Roman  laws ; 

nda  1503  the  «Coart  of  DaUy  ConncU" 

nsertahfidKd.   This  court  had  a  more 

otaiBTe  jnisdiction  than  the  fopmer: 

it  VB  amimaJt  being  instituted  to  decide 

ifioffiDer  of  sommonses  in  dvil  matters, 

ttn^im,  ud  canaes,  daily  as  they  hap- 

jaediooocsr;  and  it  was  calculated  to 

ie  penaDeot    But  the  present  was  not 

ttopprtnaitjrto  be  lost ;  and  aoootdingly, 

in  tJK  nioonty  of  King  James  V.  and 

vMb  the  Bttjon  was  weakened  and  dis- 

taaedbjtbe  loss  at  Flodden,  the  Court 

<if  SeaioQ  was  established  under  the  lord 

dnoeikr,  and  with  a  majority  of  eocle- 

BMio  boib  on  its  bench  and  at  its  bar. 

Theftwfyience  was,  that  from  that  day 

fnud  the  Court  of  Justknaiy  dedined ; 

A  mil  jnristUctioa  ceased,  being  en- 

liwdbf  the  Court  of  Sesnon;  and  the 

aftr  beome  in  its  place  the  supreme 

(out  of  the  kingdom.    The  Reformation 

efiecied  a  change  in  the  composition  of 

tile  (^  of  Season,  but  not  much  in  its 

pcitiiiD  or  powers;  and  in  1672  an  act 


was  passed  in  parliament  constituting  a 
certain  number  of  the  judges,  or  lords  of 
session,  judges  of  justiciary  under  the 
justice-genend  and  justice  clerk,  who  was 
now  m^e  vice-preadent  of  the  Court  of 
Justiciary. 

Nothing  else  of  consequence  touchbg 
the  constitution  of  the  court  occurred  tifi 
lately,  when,  by  1  Wm.  IV.  c.  69,  see. 
18,  the  office  of  lord  justice-general,  whidi 
had  become  in  a  manner  a  perfect  sine- 
cure, was  amxnnted  to  devolve  on  and 
remain  with  tiie  office  of  lord  president 
of  the  Court  of  Session,  who  should  per- 
form the  duties  thereof  as  presiding  judge 
in  the  Court  6f  Justiciary ;  the  effect  of 
which  enactment  is  to  place  the  lord  jus- 
tice-general again  at  tiie  head  of  the  ad- 
mimstration  of  the  law ;  and  thus,  by  a 
singular  revolution,  restore  him,  after  the 
elapse  of  300  years,  to  his  former  situation 
of  lord  chief-justice  of  Scotiand.  On  the 
death,  in  1836,  of  the  late  Duke  of  Mont* 
rose,  who  was  lord  justice-general,  the 
office  devolved  on  Mr.  Hope,  who  wag 
then  lord  president  of  the  Court  <^  Ses- 
sion. 

JUSTICIARY,  CHIEF,  an  office  of 
high  importance  in  the  early  history  of 
the  English  judicial  sjTStem.  It  originated 
in  a  separation  of  the  functions  of  the 
Grand  Seneschal,  an  officer  who  ranked 
tiie  first  in  dignity  in  the  state  after  the 
king,  and  who  had  civil  and  military 
jurudiction.  The  corresponding  modem 
titie  for  the  Grand  Seneschal  is  Lord 
High  Steward.  [Stewabd^  Lord  High.]  , 
The  office  of  Grand  Seneschal  was  made  ' 
hereditary  shortly  after  the  Norman  con- 
quest, and  it  became  expedient  to  assi^ 
to  others  the  active  duties.  The  judicial 
functions  of  the  Grand  Seneschal  were 
transferred  to  an  officer  who  was  styled 
the  High  or  Chief  Justiciary.  He  pre- 
sided in  the  king's  court  and  in  the  ex- 
chequer, and  his  authority  extended  over 
aU  other  courts.  .He  was  ex*officio  re- 
gent of  the  kingdom  in  the  king's  ab- 
sence. Writs  ran  in  his  name  and  were 
tested  by  him.  The  last  who  held  the 
office  and  bore  the  titie  of  Capitalis  Justi- 
tiarius  AnglisB  was  Philip  Basset,  temp. 
Henry  III.  In  the  52ndHenry  III.  Robert 
de  Bruis  was  the  first  who  was  appointed 
Capitalis  Justitiarius  ad  placita  coram 
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Rege  tenenda,  i.e,  chief-justice  of  the 
King's  Bench.    (For  an  elaborate  notice 
of  the  office  of  Chief  Justiciary  see  Pic- 
torial Hist,  of  England,  i.  567.) 
JUSTIFIABLE  HOMICIDE.  [Mua- 

DEIU] 

JUSTINIAN'S  LEGISLATION. 
Justinian,  soon  after  ascending  the  throne, 
instructed  (Feb.  a.d.  528)  a  commission 
consisting  of  Joannes  and  nine  other  per- 
sons, among  whom  were  Tribonian  or 
Tribunian,  and  Theophilus,  to  make  a 
general  compilation  of  the  best  and  most 
nsefiil  laws,  or  **  constitutions,"  which 
had  been  promulgated  by  the  emperors 
his  predecessors,  beginning  from.  Ha- 
drian's Perpetual  Edict  down  to  his  own 
time.  [Constitutions,  Roman  ;  Equity, 
i.  pp.  844-5.]  Partial  compilations  had 
been  made  in  the  time  of  Constantine  by 

Sivate  individuals,  Gregorianus  and 
ermogenianus,  of  which  only  fragments 
remain,  and  a  more  complete  compilation 
was  made  under  Theodosius  II.  [Theo- 
ix>8iAN  Code.]  All  these  were  now 
merged  in  the  new  code  of  Justinian.  A 
remarkable  difference  of  style  and  man- 
ner is  observable  between  the  older  con- 
stitutions issued  before  Constantine  and 
those  promulgated  afterwards.  The  for- 
mer, being  issued  at  Rome  and  framed 
upon  the  decisions,  or  "  responsa,"  of 
i^med  jurists,  are  dear,  sententious,  and 
elegant :  the  latter,  which  were  promul- 
SBted  chiefly  at  Constantinople  in  the 
decay  of  the  Roman  language,  are  verbose 
and  rhetorical.  Joannes  and  his  nine  as- 
sociates completed  their  task  in  fourteen 
months,  and  the  new  code,  having  re- 
ceived the  imperial  sanction,  was  pub- 
lished in  Aj^ril,  a.d.  529.  A  few  years 
after,  Justinian,  by  the  advice  of  Tribo- 
nian, ordered  a  revision  of  his  code  to  be 
made  by  Tribonian  and  four  others. 
These  commissioners  suppressed  several 
laws,  as  either  useless  or  inconsistent  with 
present  usage,  and  added  many  constitu- 
tions which  the  emperor  had  been  pro- 
mulgating in  the  mean  time,  as  well  as 
fifty  decisions  on  intricate  points  of  law. 
The  code  thus  revised  was  published  in 
December  of  the  year  534,  under  the  titie 
of  *  Codex  Justinianeus  Repetitse  Pne- 
lectionisy'  and  thenceforth  had  the  force 
of  law. 


The  Code  is  divided  into  twelve  books; 
every  book  is  subdivided  into  titles,  and 
each  titie  into  heads  which  are  nombered 
1,  2,  3,  and  so  on.     Book  i.  treats  of  the 
CathoUc  faith,  defines  its  creed  agreeably 
to  the  first  four  general   councils,  and 
fot'bids  public  disputations  on  dogmas;  it 
then  treats  of  the  rights,  privileges,  and 
discipline  of  bishops  and  other  eccleQasti- 
cal  persons ;  next  of  hereti<^  Samahtaxa^ 
Jews,  apostates,  &C.,   against  whom  it 
contains  several  penal  enactments;  after 
which  tiie  book  proceeds  to  speak  of  the 
laws,  and  their  different  kinds,  and  lastly 
of  the  magistrates.    Book  ii.  treats  of  tbe 
forms  to  be  observed  in  commendng  a 
suit;    then  of  restitution,   compromises, 
sureties,  and  lastiy,  of  the  oath  of  ca- 
lumny.*   Book  iii.  treats  of  judicia  and 
judioes,and  judicial  proceedings  ^nerally ; 
of  holidays,  of  the  various  jurisdictions, 
of  inofficious  (inofficiosa)  testaments  and 
donations,  of  inheritances,  of  the  Lex 
A^uilia,  of  mixed  actions,  of  actions  fbr 
crimes  committed  by  slaves,  of  gaming, 
of  burying-places  and  funeral  expenses. 
Book  iv.  begins  with  the  explanation  of 
personal  actions  which  are  founded  oo 
loan  and  other  causes ;  of  obligationes  and 
actions,  with  their  effect  in  relation  to 
heirs  and  other  persons  bound  by  them; 
of  testimony  and  written  evidence;    of 
things  borrowed  for  use;  of  contract  by 
pledge,  and  the  personal  action  thereon; 
of  compensation,  interest,  depodt,  man- 
date, partnership,   buying   and    selling; 
permutation,    hiring,    and    emphyteutic 
contracts.    Book  v.  treats  of  betrothment, 
gifts  in  contemplation  of  marriage,  of 
marriages,  women's  portions  (dos),  and 
the  action  that  lies  n>r  the  recovery  of 
the  dos,  of  gifts   between  husband  and 
wife,  of  estates  given  in  dos,  of  alimony, 
of  concubines,  natural  children,  and  the 
process  of  legitimation.    It  next  treats  of 
guardianship  (tutela),  of  the  administra- 
tion by  tutors,  and   of  the  alienation  of 
minors*  estates.    Book  vi.  treats  of  slaves, 
and  freedmen,  and  the  rights  of  their  pa- 
trons ;  then  it  explains  at  large  the  Prae- 
torian possession  called  "Bonorum  poa- 


*  Many  of  the  terms  here  nsed  are  terms  of 
Roman  law,  and  as  such  do  not  admit  of  tmul»> 
tlon  by  equivalent  English  feenus. 
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ttaaof  after  vfakli  it  ezponnds  the 
wbole  matterof  tmamenti^  asintdtutioDS 
sod  fnbsdtiitioiis  of  heirs,  preteritions  and 
ifisbheritingB,  disdainungof  mheritanoe, 
the  opentD^  c^  wills,  of  oo(dici]s,  l^adea, 
tad  fidnctarjr  beq^iests,  and  lairtly  of 
SDceeeion  to  the  property  of  intestates. 
Book  TiL  treats  cf  mannmissions ;  after^ 
vaxds  of  matlen  relating  to  prescrip- 
tioa,  of  jod^ments  (sententia)  and  appeals, 
of  the  oenon  of  estate  or  ^oods,  of  the 
Kiaire  of  goods,  of  the  priYileges  of  the 
excbequKT  (fiscasX  >^  ^^  revocation  of 
alienalMBs  nade  to  defraud  creditors. 
Book  TcL  beims  vith  interdicts :  it  then 
treats  of  fledlges  and  pawns,  of  stipular 
tims,  nofitioos,  ddt^tions,  &c  It 
treaUvxt  of  ^paternal  power,  of  the 
foildren,  and  their  in- 
;  it  dMB  explains  what  is  meant 
i  (coBBoetado) ;  it  next  speaks 
<^  pftt  (dooaliooes  mortis  caosft,  &c.) 
and  their  nrioos  kinds;  and  lastly,  of 
tskiiig  avaj  tibe  poaltiea  of  celibacy. 
Book  ix.  treats  of  crimes,  criminal  jndg- 
meoti  sad  ponisfaments.  Book  x.  treats  of 
the  righunid  prerogative  of  the  fiscns,  of 
vacaat  goods,  of  treasure  fonnd  (treasure 
trove),  de  AmuMns  et  tribntis ;  of  the  de- 
canooes  tnd  their  office ;  of  domicile, 
of  public  offices  and  exemption  finom 
tbem,  and  of  tiie  various  kinds  of  public 
ofiees  sad  functiaiis  appertaining  to  them. 
Book  XL  treats  o(  the  rights  common  to 
tke  dty  of  Rome  and  municipal  towns, 
cocpunte  bodies  and  commnnitiea,  and 
a  grest  variety  of  other  matter.  Book 
lil  eondnaes  the  same  subject,  ex- 
plumag  the  ri^  of  cities  as  to  having 
ofieei  dvil  and  military,  and  also  as  to 
loTiiig  functioDaries  for  the  execution  of 
JQ^Dents  and  the  orders  of  magistrates. 
Tbis  enumeratioD  gr^es  a  general,  though 
^^iaiperfieet  view  of  the  contents  of  the 
JudmanCode. 

The  learned  Gothofredus,  in  his  Prole- 
fcneoa  to  his  edition  of  the  Theodosian 
«^  observes  that  Tribonian  and  his  as- 
sociates have  been  guilty  of  several  fhults 
iatheeompilatianof  theCode;  that  the 
<||i^  obiCTved  in  the  succession  of  the 
titles  is  ooofhsed,  that  some  of  the  hiws 
have  been  mutils^ed  and  have  been  ren- 
WK&  ofaacnre,  that  sometimes  a  law  has 
been  (firided  into  two^md  at  other  times 
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two  have  been  reduced  to  one ;  that  laws 
have  been  attributed  to  emperors  who 
were  not  the  authors  of  them,  or  had 
given  contrary  decisions;  all  which 
would  be  still  more  injurious  to  the  study 
of  the  Roman  law,  if  we  had  not  the 
Theodosian  code,  which  is  of  great  use 
towards  rightly  understanding  many  parts 
of  the  code  of  Justinian. 

In  the  year  following  the  publication 
of  the  first  edition  of  his  Code,  Justinian 
undertook  a  much  greater  and  more  im- 
portant work ;  to  extract  tiie  chief  rules 
of  law  contained  in  the  writings  of  the 
Soman  Jurisoonsulti.  In  the  course  of 
centuries,  under  the  republic  and  the  em- 
pire, many  thousand  volumes  had  been 
filled  with  the  learned  lucubrations  of 
the  jurisconsults,  which,  as  Gibbon  ob- 
serves, *  no  fortune  could  purchase,  and 
no  capacity  could  digest'  The  juris- 
consults since  the  time  of  Ansustus  had 
been  divided  into  opposite  sdiools,  and 
thus  conflictmg  opmions  were  often 
produced,  which  only  served  to  puzzle 
those  who  had  to  decide  what  was  law. 
To  put  order  into  this  chaos,  was 
the  object  of  Justinian.  In  December, 
530,  he  commissioned  seventeen  lawyers, 
with  Tribonian  at  their  head,  with  full  au- 
thority to  select  from  the  works  of  their 
predecessors  what  they  should  connder 
the  best  authorities.  They  chose  about 
ibrty  out  of  Tribonian's  library,  most  of 
them  jurisconsults  who  had  lived  during 
that  period  of  the  empire  which  elapsed 
from  Hadrian  to  the  aeath  of  Alexander 
Sevems.  From  the  works  of  these 
writers,  said  to  have  amounted  to  two 
thousand  treatises,  the  commisrion  ap- 
pointed by  Justinian  was  to  extract  and 
compress  aH  that  was  suited  to  form  a 
methodical,  complete,  and  never-failing 
book  of  reference  for  the  student  of  law 
and  the  magistrate.  Justinian  gave  Tri- 
bonian and  his  associates  ten  years  to 
perform  their  task ;  but  they  completed 
It  in  three  years.    The  work  was  styled 

*  Digesta,"*  and  also  'Pftndectse'  (''em- 

*  The  word  '  Digeata*  ia  Roman  and  signiflet 

*  matter  arranged.'  Hw  term  had  already  been 
used  by  some  of  the  Roman  Juriats  as  the  title  of 
legal  compilations.  '  Fkndectae '  is  Greek  and 
means  'general   receivers'   or   'all   containers.* 

I  Gibbon  observe^,that  '  Jnatlnian  was  in  th«  wiong 

M 


JUSTINIAN'S  LEGISLATION.  [  162  ]  JUSTINIAN'S  LEGISLATION. 


braciiig  all "),  and  was  published  in  De- 
cember, 533.  It  was  declared  by  the 
emperor  that  it  should  have  the  force  of 
law  all  over  the  empire,  and  should  su- 
persede in  the  schools  of  Rome,  Con- 
stantinople and  Berytus,  all  the  text- 
books of  the  old  jurists,  which  in  future 
were  to  be  of  no  authority. 

The  excerpts  from  some  of  the  jurists 
are  very  few  and  insignificant.  Those 
from  Ulpian,  who  lived  under  the  em- 
peror Alexander  Sevefus,  whose  coun- 
sellor he  was,  amount  to  more  than  one- 
third  of  the  whole  mass;  the  excerpts 
from  Paulus,  who  likewise  lived  under 
Alexander  Severus,  are  the  next  in 
amount ;  and  those  from  Gains,  who  lived 
under  the  Antonines ;  Salvius  Juiianus, 
the  compiler  of  the  Edictum  Perpetuum 
[Equity,  p.  844] ;  Papiuiauus,  who  lived 
under  Septimius  Severus  and  Caracalla ; 
and  Cervidius  Scscvola,  who  lived  under 
the  Antonines,  are  the  next  in  amount 

The  *  Digesta '  is  divided  into  50  books, 
and  each  book  is  also  divided  into  titles, 
and  subdivided  into  sections.  The  follow- 
ing are  some  of  the  principal  heads.  Bouk  i. 
lays  down  the  general  principles  and  the 
different  kinds  of  law ;  it  establishes  the 
division  of  persons  and  of  things;  speaks 
of  senators,  and  of  magistrates  and  their 
delegates  and  assessors :  ii.  treats  of  the 
jurisdiction  of  magistrates ;  of  the  man- 
ner of  bringing  actions,  of  compromises 
after  an  action  is  commenced;  iii.  ex- 
plains what  kind  of  {persons  are  allowed 
to  sue  in  law,  and  it  defines  who  are 
styled  infamous,  and  as  sncb  not  per- 
mitted to  sue ;  it  tben  treats  of  advocates, 
proctors,  syndics,  and  others ;  iv.  treats  of 
restitution,  compromises,  and  arbitrations, 
after  which  it  speaks  of  innkeepers  and 
others  in  whose  custody  we  leave  any- 
thing ;  V.  treats  of  trials ;  and  complaints 
a^inst  inofficious  (inofficiosa)  testaments ; 
VI.  treats  of  real  actions  and  their  various 
kinds  to  recover  property ;  vii.  treats  of 
personal  services  (servitutes,  as  usus 
fructus) ;  vilL  speaks  of  real  services  both 

wlien  he  uaed  the  two  appellatioiisas  •ynoaymoitt.' 
He  adds,  '  b  the  word  Hmdecti  Greek  or  Latin, 
masculine  or  feminine  ?  The  diligent  Brenckman 
will  not  presume  to  decide  theee  momentous  con- 
txovenies  (i/wt  Patulect.  Plorentin.^  d.  800*304).' 
Any  dUigent  schoolboy  may  decide  mem. 


urban  and  praedial ;  ix.  treats  of  damage 
or  crimes  committed  by  a  slave,  the 
action  of  the  lex  Aquilia,  and  the  action 
against  those  who  throw  anything  into 
the  highway  by  which  any  one  is 
wounded  or  injured ;  x.  treats  of  mixed 
actions,  the  action  of  partition  of  an  in- 
heritance, &c. ;  xi.  speaks  of  interrogato- 
ries, and  of  such  matters  as  are  to  be 
heard  before  the  same  judge  (j^^^)> 
It  also  treats  of  run-away  slaves,  of  dice- 
playing,  bribery,  corruption,  and  false 
reports ;  and  lastly,  of  burials  and  fimenl 
expenses ;  xii.  explains  the  action  for  a 
loan,  condictions,  &c. ;  xiii.  contiunesthe 
subject  of  the  preceding,  and  treats  of  the 
action  upon  pawn ;  xiv.  and  xv.  treat  of 
actions  arising  from  contracts  made  by 
other  persons  and  yet  binding  upon  us ; 
of  the  Senatus  Consultum  Macedonianum ; 
and  of  the  peculium ;  xvi  treats  of  the 
Senatus  Onsultum  Velleianum,  and  of 
compensation,  and  the  action  of  deposts; 
xvii.  treats  of  ,tfae  mandate,  and  of  part- 
nership (societas);  xviii.  explains  the 
meaning  and  forans  of  the  contract  of 
sale,  the  annulling  of  this  contract;  and 
treats  of  gain  or  loss  in  the  thing  sold; 
xix.  treats  of  bargains,  of  actions  of 
hiring,  of  the  action  called  estimatoria, 
of  permutation,  of  the  action  called  pras 
scriptis  verbis,  &c. ;  xx.  treats  of  pledges 
and  hypothecs,  of  the  preference  of  cre- 
ditors, of  the  distraction  or  sale  of  things 
engaged  or  pawned ;  xxi.  contains  an  ex- 
planation of  the  Curule  iBdiles'  edict  con- 
cerning the  sale  of  slaves  and  beasts,  and 
also  treats  of  evictions,  warranties,  &c ; 
xxii.  treats  of  interest  (usurse),  fhiits,  ao 
cessions  to  things,  and  of  proofe  and  pre- 
sumptions, and  of  ignorance  of  law  and 
fact;  xxiii.  is  upon  betrothment  (spon- 
salia),  marriage,  marriage  portion  (dos), 
and  agreements  upon  this  subject,  and 
lands  given  in  dos ;  xxiv.  treats  of  gifts 
between  husband  and  wife,  divorces,  and 
recovery  of  the  marriage  portion ;  xxv. 
treats  of  expenses  laid  out  upon  the  dos, 
of  actions  for  the  recovery  of  things 
carried  away  by  the  wife  or  other  person 
against  whom  there  is  no  action  for  theft, 
of  the  obligation  to  acknowledge  child- 
ren and  provide  for  them,  on  the  Rescript 
De  Inspiciendo  Ventre,  and  lastly  of 
concubines ;  [xxvi  and  zxviL  treat  of  tu- 
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teship  sod  contonhip,  and  the  actions 
resohmg  from  them;  xxviiL  treats  of 
totaments,  of  the  institation  and  disin- 
btritbig  of  children,  of  the  institntion  of 
ao  heir,  of  sahsthntions,  &c ;  zziz.  treats 
of  militarj  testaments^  of  the  opening  of 
vilh^  and  of  oodidls;  xzx.,  xxxi.,  xxxii. 
treat  of  legacies  and  fidociary  bequests  in 
general;  zxxiii.  and  zxxiv.  treat  of  par- 
tkalar  Iqiacies,  of  the  ademption  of  lega- 
cxs»  and  of  the  Begnh  Catoniana ;  xxxv, 
treats  of  leneia  on  condition,  and  of  the 
Lex  Fala£a;  xxxri  treats  of  the  Sena- 
taseoosaitnm  Trefaellianmn,  and  of  fidu- 
ciary beqaesti^  of  the  time  when  they  be- 
oaiaediK,af  die  security  to  be  riven  by 
flic  heir,  &c. ;  xxr?iL  treats  of  bonomm 
YJOOBOKt  aad  other  matters ;  xxxTiii. 
treats  of  the  Krrices  dne  by  freedmen  to 
their  ptfrsBs;  of  the  aocoesdon  of  freed- 
Beo,  of  the  saeeeflsicni  of  intestates,  of 
hemki  Sa  and  Legitimi,  and  of  the 
frrMfaapaosultmn  Tertnllianum  and  Or- 
phitnoam;  xzxix.  explains  the  means 
vhich  the  hv  or  the  praetor  provides  for 
pRveaiiggiiiyQQefrom  receiving  dam- 
age to  his  property,  also  treats  of  dona- 
tiaat^Derally,  and  of  Rich  as  are  made 
ia  eoDtnaiWoo  of  deatii  (mortis  causft) ; 
iL  reiaies  to  manumission  or  freeing  of 
ilam ;  xll  treats  of  the  various  ways  bv 
v^ieb  the  propot^  of  things  is  acquired, 
ttd  of  the  acquisition  and  loss  of  posses- 
aoB,  aod  lasdy  of  lawfbl  causes  which  an- 
^i^>nae  posKssion  and  lead  to  usucaption ; 
xUi.  treats  of  definitive  and  interlocutory 
acBtenees,  of  admisoons  (de  confessis) 
<t  tiial,  of  tiie  cession  of  goods,  of  the 
taoses  of  seizure  and  their  effects,  of  the 
pnvilttes  of  creditors ;  of  curators  ap- 
p»ited(br  the  administration  of  goods, 
»d  of  die  revocation  of  acts  done  to  de- 
fiiad  creditors ;  idiiL  treats  of  injunctions 
(iaterdieta)  and  possessory  actions ;  xliv. 
*P6>b  of  pleas  (exoeptiones)  and  de- 
^xca,  and  of  oUigationes  and  actions ; 
iW.  of  stipulations,  6ce. ;  xlvi.  of  sureties, 
y»*wgt  delegations,  payments,  dis- 
c^vges,  pnetorian  stipulations,  &c. ;  xlvii. 
tRals  of  private  offences;  xlviii.  treats  of 
pablxQfienoes;  then  follow  accusations, 
^^onp^ns,  prisons ;  and  lasUy  it  treats 
of  lortnie,  ponidunents,  confiscation,  re- 
|^>tiaD,  deportation,  and  of  the  bodies 
«f  iKkteon  executed;  xlix.  treats  of 


appeals ;  and  then  gives  an  account  of  the 
rights  of  the  exchequer  (fiscus),  and  of 
matters  relating  to  captives,  military  dis- 
cipline, soldiers  and  veterans ;  1.  treats  of 
the  rights  of  cities  and  citizens,  of  decn- 
riones  and  their  children,  of  public  offices, 
of  immunities,  of  deputies  and  ambas- 
sadors ;  of  the  administration  of  things 
belonging  to  cities,  of  public  works,  fairs, 
&c. ;  of  taxes  laid  upon  the  provinces, 
and  it  concludes  with  the  si^incation  of 
legal  terms  (de  verborum  significatione) 
and  certain  rules  or  maxims  of  the  old 
law  (de  diversis  regulis  juris  antiqui). 
This  is  a  sketch,  but  a  very  imperfect 
one,  of  the  subject  matter  of  this  great 
compilation. 

To  treat  of  the  merits  and  imperfec- 
tions of  the  *  IM^t,'  would  be  a  (Ufficult 
task.  With  all  its  fiiults  it  is  a  valuable 
work,  and  much  superior  to  the  Code  in 
its  style,  matter,  and  arrangement ;  it  has, 
in  great  measure,  embodied  the  wisdom 
of  the  best  jurists  of  the  best  age  of  the 
Empire,  men  who  grounded  their  opinions 
on  the  principles  of  reason  and  equity, 
and  who  for  the  most  part  were  per- 
sonally unconcerned  and  disinterested  in 
the  subjects  on  which  they  gave  their  an- 
swer. The  mode  in  which  the  compilers 
executed  their  labour  is  the  subject  of  a 
valuable  essay  by  F.  Bluhme  (Blume)  in 
a  German  Journal  (^Zeitschrtjt  JUr  Ge- 
schichtliche  Bechtswissentchqfly  vol.  iv.). 
Triboniau  and  his  colleagues  are  charged 
with  making  many  interpolations,  with 
altering  many  passages  in  the  writings  of 
their  predecessors,  substituting  their  own 
opinions,  and  passing  them  off  under  the 
name  of  the  ancient  jurists.  Justinian  him- 
self acknowledged  that  he  was  obliged  to 
accommodate  the  old  jurisprudence  to  the 
altered  state  of  the  times,  and  to  *'  make 
the  laws  his  own."  Another  charge, 
which  is  however  unsupported  by  evi- 
dence or  probability,  is,  that  Justinian 
and  his  servants  destroyed  the  old  text 
books  that  had  served  them  for  the  com- 
pilation of  the  *  Pandects.'  Long  how- 
ever before  Justinian's  time,  the  works  of 
the  ancient  jurists  were  partiy  lost,  and 
the  vicissitudes  of  the  ages  that  followed 
may  easily  have  obliterated  the  rest 
While  the  .Digest  was  bein^  compiled, 
Justinian  commissioned  Tiibonian  and 
u2 
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two  other  jarists,  Theoj^liiliis  and  Do- 
'  rotheus,  to  make  an  abndgment  of  the 
first  principlee  of  the  law,  for  the  use  of 
young  stadents  who  should  wish  to  ap- 
ply themseWes  to  that  science.  This  new 
work,  being  completed,  was  published 
under  the  name  of  *  Institutiones,'  about 
one  month  before  the  appearance  of  the 
Digest  The  Instttntions  were  in  a  great 
degree  based  on  an  older  work  of  the 
same  description  and  title  b^  Gains,  which 
has  been  discovered  within  the  present 
oentury  {*  Gui  Institutionum  Coalmen- 
tarii  I Y.,'  by  Goschen.  The  second  edi- 
tion was'pnblished  in  1824).  The  Instt- 
tntions are  arranged  in  four  books,  subdi- 
yided  into  titles.  As  the  law  has  three 
objects,  persons,  things,  and  actions,  the 
first  book  treats  of  persons  or  status; 
the  second  and  third,  and  first  five  titles 
of  the  fourth,  treat  of  the  law  of  things ; 
and  the  remaining  titles  of  the  fourth 
book  treat  of  actions. 

Besides  these  three  compilations,  the 
Code,  the  Institutes,  and  the  Digest,  Ju»- 
tiniau,  after  the  publication  of  the  second 
edition  of  his  Code,  continued  to  issue  new 
laws  or  constitutions,  chiefly  in  Greek, 
upon  particular  occasions,  which  were  col- 
lected and  published  together  after  his 
death  under  the  nameof  Ncapa(  AicrrcCfcis, 
or  Novss  or  Constitntiones  Novellfe,  or 
Anthenticse.  The  Novelise  are  divided 
into  1 68  Constitntiones,  or,  as  they  are  now 
often  called.  Novels.  The  Novellas,  to- 
gether with  thirteen  Edicts  of  Justinian, 
make  up  the  fourth  part  of  his  legislation. 
There  are  four  Latin  translations  of  the 
Novellas,  all  of  which  were  made  after  Jus- 
tinian's death ;  the  third  is  by  Haloander, 
printed  at  Nurnberg  in  1531;  and  the 
fourth  was  printed  at  Basel  by  Hervagius 
in  1561.  The  first  translation  is  that 
which  is  printed  in  some  editions  of  the 
Corpus  Juris  opposite  to  the  Greek  text, 
and  is  very  valuable,  notwithstanding  it 
has  been  stigmatized  by  some  with  the 
name  **  barbarous :"  it  is  sometimes  called 
Anthentica  Interpretatio  or  Vulgata, 
or  Liber  Authenticorum.  It  contains  134 
Novellae  distributed  in  9  Collationes, 
which  contain  98  tities.  The  version  of 
Haloander  is  also  printed  in  some  edi- 
tions of  the  Corpus  Juris.  The  Novelise 
made  many  changes  in  the  law  as  esta- 


blished by  Justinian's  prior  oomplatioos, 
and  are  an  evidence  that  the  eapenr  bad 
a  passion  for  legislating. 

Tribonianus,  who  was  munly  instru- 
mental in  the  compilation  of  Jostiniao, 
was  a  native  of  Pamphylia,  but  his  ftsber 
was  from  Macedonia.  His  leaning  was 
extensive :  he  wrote  upon  a  great  variety 
of  subjects,  was  well  versed  both  in  Latin 
and  Greek  literature,  and  had  dee^y  stn- 
died  the  Roman  civilians,  of  whidi  be 
had  a  valuable  collection  in  his  library. 
He  practised  first  at  tiie  bar  of  the  pre- 
torian  prefects  at  Constantinople,  became 
afterwards  qusestor,  master  of  the  impe- 
rial household,  and  consul,  and  possessed 
for  above  twenty  ;^ears  the  fiivour  and 
confidence  of  Justinian.  His  mannen 
are  said  to  have  been  remarkably  mild 
and  conciliating ;  he  was  a  courtier,  sod 
fbnd  of  money,  out  in  other  respects  be 
may  have  been  calumniated  by  his  ene- 
mies. His  death  took  place  a.d.  545. 
(Ludewig,  VUa  Justiniani  Maani  atque 
Theodora,  nee  mm  DribtmUtm,  Halle, 
1731 ;  Zimmem,  GeaddchU  det  BSmis- 
cken  PrivatrechU  bU  Jugtinitm,  Heidel- 
berg, 1826;  Hugo^  Lekrhuck  der  Get- 
ckichte  des  Elmnachen  SechU,  Berlin, 
1 832 ;  History  (f  the  Eoman  or  Civil  Law, 
by  Ferriere,  translated  by  J.  Beaver,  Lon- 
don, 1724  ;  Hommelius,  Ptdingenesia ; 
Bnnkmaamva,  Institutiones  JyrtM  Bomam, 
Schleswig,  1822;  System  des  Paadekten- 
Rechts,  by  Thibaut,  7di  ed.,  Jena,  1828 ; 
Das  Corpus  Juris  in's  Deutsche  vber- 
tetzt  von  einem  vereine  BechtsgelehrUr 
und  hsrausaeaeben  von  Otto,  Schilling  and 
Sintenis,  LeiMJg,  1831 ;  Lea  Cinquasit 
lAvree  du  Diffeste,  ^^  ThtduiU  en 
Franfoia  par  feu  M.  Henri  Hulot,  Paris, 
1805 ;  Pandectes  de  Justinien  ndset  dans 
tfJi  ntmv^  ordre,  ^.,  par  R.  J.  Pothiefy 
traduUee  par  Br^ard  NeuvilU,  r^se$  et 
corrig4e8  par  M.  Moreau  de  Moutalin« 
Avoca^  Paris,  1810 ;  Pothier's  edition  of 
the  Digest,  reprinted  at  Paris  in  5  vols. 
4to.,  1818—20,  is  a  useful  edition.  There 
is  a  very  cheap  edition  of  the  Corps* 
Juris  publishea  in  Germany,  by  Beck, 
3  vols,  small  fol.,  Leipad^,  1829;  the 
editions  of  the  Corpus  Juns  and  of  the 
Institutes  are  very  numerous.  Gibbon's 
44th  chapter  contains  a  useful  sketch  of 
the  history  of  the  Roman  Law  and  of  the 


KING. 


[165] 


KING. 


LegwlBtion  of  Jaidauan;  and  an  oot- 
line  of  the  oontente  of  the  Institntes. 
The  fnaiitmiiomem  of  Dr.  E.  Booking, 
1st  y6L  Boob,  1843,  pp.  55-88,  eontun  a 
cketefa  of  the  f^fgidafion  of  Jnstiiiiaii, 
asd  an  amiBentioD  of  the  editions  of  the 
Corpua  Juris  and  its  partk) 

K. 

KEEPER,  LORD.  [Chamceixoil] 
KIDNAPPING.  [Law,  Cbiminal.1 
KIN.  [Dbkbxt;  Gonbanguimitt.] 
KING.  This  primary  rignification  of 
thoa  void  ia  a  petaoD  in  whom  is  vested 
Ibe  hi^ier  a/oeative  fnnodons  in  a  sore- 
Tcipi  ttOe,  tocether  with  a  share,  more 
or  loi  Biaiied,  of  tiie  soverrign  power. 
The  stale  maj  eonaist  of  a  vast  assem- 
falageof  pem6»  like  the  French  or  the 
'or  the  British  people  in 
I  are  included ;  or  it 
■nyhe  saall,  fike  the  Danes,  or  like  one 
of  the  SaxoB  slates  in  England  before 
the  kkffidoBi  were  united'  into  one;  yet 
if  the  ^ief  eseeotiTe  fbnctions  are  vested 
in  SQBe  oae  ^enon  who  has  also  a  share 
ia  tte  aovereign  power,  the  idea  repre- 
aented  1^  the  word  Ata^  seems  to  be  com- 


plete: It  is  even  naed'for  those  chiefs  of 
ssta^  tribes  who  are  a  state  only  in  a 
eeitam  looae  sense  of  the  term. 

It  ia  imBiaitmal  whether  the  power  of 
saefa  a  person  is  liauted  only  b^  his  own 
win,  or  whether  his  power  be  limited  by 
cotaiB  imaMiiiorial  usages  and  written 
hm%,  or  in  airy  other  way ;  still  snch  a 
person  is  a  fcmg.  Nor  does  it  signify 
whether  he  soeeeed  to  the  kinglr  power 
W  deMent  and  inheritance  on  the  death 
of  his  ivedsoessor,  jnst  as  the  eldest  son  of 


a  Britafa  peer  aooeeeds  to  his  Other's  rank 
snd  tide  oo  die  death  of  the  parent,  or  is 
cfedBd  to  fill  the  oifice  by  some  coaneil 
or  lisnled  body  of  persons,  or  by  the 
saHragBS  of  the  whole  nation.  Thns 
these  was  a.  king  of  Poland,  who  was  an 
eieelad  king;  mere  is  a  kin^  of  England, 
who  now  sneeeeds  by  hereditary  right 

la  eooBtriea  where  the  kingly  office  is 
heredilary,  some  ftrm  has  always  been 
coae  thnMjrii  on  the  aecesrion  <n  a  new 
■ia^inwhieh  diexewas  a  recognition  on 
die  part  of  tiie  people  of  his  title,  a  daim 


from  them  that  he  should  pledge  himself 
to  the  performance  of  certain  duties,  and 
generally  a  religious  ceremonj^  performed, 
in  which  anoindng  him  with  oil  and 
placing  a  crown  upon  his  head  were  con- 
spicuous acts.  By  this  last  act  is  sym- 
Iwlised  his  supremacy;  and  by  the 
anointing  a  certain  sacredness  is  thrown 
around  nis  person.  These  kinds  of 
ceremonies  exist  iu  most  countries  in 
which  the  soverei^,  or  the  person 
sharing  in  the  sovereign  power,  is  known 
as  king;  and  these  ceremonies  seem 
to  make  a  distinction  between  the  su^ 
cession  of  an  hereditary  king  to  his 
throne  and  the  succession  of  an  hereditary 
peer  to  his  rank. 

The  distinction  between  a  king  and  an 
emperor  is  not  one  of  power,  but  it  has 
an  historical  meaning.  Emperor  comes 
from  imperaior^  a  title  used  by  the  sove- 
reigns of  the  Roman  empire.  When  that 
empire  became  divided,  the  sovereigns  of 
the  West  and  of  the  East  respectively 
called  themselves  emperors.  The  em- 
peror of  Germany  wss  regarded  as  a  kind 
of  successor  to  the  emperors  of  the  West, 
and  the  emperor  of  Russia  (who  is  often 
called  the  czar)  is,  with  less  pretension  to 
the  honour,  sometimes  spoken  of  as  sno- 
cessor  to  the  emperor  of  the  East  Bat 
we  speak  of  the  emperor  of  China,  where 
emperor  is  clearly  nothing  more  than 
king,  and  we  use  emperor  rather  than 
king  only  out  of  reeird  to  the  vast  extent 
of  his  dominions,  rf  apoleon  usurped  the 
title  of  emperor;  and  we  now  sometimes 
speak  of  the  British  empire,  an  expression 
which  is  firee  from  objection.  The  word 
imperium  (empire)  was  used  both  under 
the  Roman  emperors  and  under  the 
later  Republic,  to  express  the  whole  Ro- 
man dominion.    [Emperor.] 

The  word  king  is  of  pure  Teutonic 
origin,  and  is  found  slightly  varied  in  its 
literal  elements  in  most  of  the  languages 
which  are  sprung  from  the  Teutonic 
The  French,  the  Italian,  the  Spanish,  and 
the  Portuguese  continue  the  use  of  the 
Latin  woi^  rex,  only  slightly  varying 
the  orthography  according  to  the  ana- 
logies of  each  particular  language.  King^ 
traced  to  its  origin,  seems  to  denote  one 
to  whom  superior  knowledge  had  given 
superior  power,  allied,  as  it  seems  to  be, 
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to  kttowt  con,  can ;  but  on  the  etymology, 
or  what  is  the  same  thing,  the  remote 
origin  of  the  word,  different  opinions 
have  been  held,  and  ihe  question  may  still 
be  considered  undetermined. 

There  are  other  words  employed  to  de- 
ntate the  sovereign,  or  the  person  who 
is  invested  with  the  chief  power,  of  par^ 
ticular  states,  in  using  which  we  adopt  the 
word  which  the  people  of  those  states  use, 
instead  of  the  word  Hng,  Thus  there  is 
the  Shah  of  Persia,  the  grand  Sii/ton,and 
formerly  there  was  the  Dey  of  Algiers. 
In  the  United  States  of  America  certain 
powers  are  given  by  the  Federal  Consti- 
tution to  one  person,  who  is  elected  to  en- 
joy them  for  four  years  with  the  titie  of 
President.  A  Regent  is  a  person  ap- 
pointed by  competent  authority  to  exer- 
cise the  kingly  office  during  the  minority 
or  the  mental  incapacity  of  the  real 
king :  this  definition  at  least  is  true  of  a 
regent  of  the  British  empire. 

A  personage  in  whom  such  extraordi- 
nary powers  have  been  vested  must  of 
necessity  have  had  very  much  to  do  with 
the  progress  and  welfare  of  particular 
nations,  and  with  the  progress  of  human 
society  at  large.  When  held  by  a  per- 
son of  a  tyrannical  turn,  they  might  be 
made  use  of  to  repress  all  that  was  great 
and  generous  in  the  masses  who  were  go- 
verned, and  to  introduce  among  them  all 
the  miseries  of  slavery.  Poss^sed  by  a 
person  of  an  ambitious  spirit,  they  might 
introduce  unnecessary  quarrelling  among 
nations  to  open  the  way  for  conquest,  so 
that  whole  nations  might  suffer  for  the 
gratification  of  the  personal  ambition  of 
one.  The  lover  of  peace  and  truth,  and 
human  improvement  and  security,  may 
have  found  in  the  possession  of  kingly 
power  the  means  of  benefiting  a  people 
to  an  extent  that  might  satisfy  the  most 
benevolent  heart  But  the  long  expe- 
rience of  mankind  has  proved  that  for 
the  king  himself  and  for  his  people  it  is 
best  that  there  should  be  strong  checks 
in  the  fVame  of  society  on  the  will  of 
kings,  in  the  forms  of  courts  of  justice, 
councils,  parliaments,  and  other  bodies  or 
single  persons  whose  concurrence  must 
be  obtained  before  anything  is  under- 
taken in  which  the  interests  of  the  com- 
munity are   extensively  involved.     In 


constitutional  kingdoms,  as  in  EDglsnd, 
there  are  controlling  powers,  sad  eTen 
in  countries  in  which  tiie  execatiTe  and 
legislative  power  are  nominally  in  some 
one  person  absolutely,  the  acts  of  that 
person  are  virtually  controlled  by  tbe 
opinion  of  the  people,  a  power  constantly 
increasing  as  the  fiicilities  of  oommoiu- 
cation  and  the  knowledge  of  a  people  ad- 
vance. 

Nothing  can  be  more  various  than  the 
constitutional  checks  in  difierent  states  oa 
the  kinglyjpower,  or,  as  it  is  more  nsoally 
called  in  England,  the  royal  prerogative. 
Such  a  subject  must  be  passed  over  in  an 
article  of  confined  limits  such  as  this 
must  be,  else  in  speaking  of  the  kingly 
dignibr  it  might  have  been  proper  to  ex- 
hibit how  diversely  power  is  distributed 
in  different  states,  each  having  at  its  head 
a  king.  But  the  subject  must  not  be  dis- 
missed without  a  few  observations  on  the 
kingly  office  (now  by  hereditary  descent 
discharged  by  a  queen)  as  it  exists  in  tbe 
British  empire. 

The  English  kingly  power  is  traced  to 
the  establishment  of  Egbert,  at  the  dose 
of  the  eighth  century,  as  king  of  the 
English.  His  family  is  illustrated  by  the 
talents  and  virtoes  of  Alfred,  and  the 
peacefulness  and  pienr  of  Edward.  On 
his  death  there  ensued  a  struggle  for  the 
succession  between  the  representative  of 
the  Danish  kings,  who  fbr  a  while  had 
usurped  upon  the  posterity  of  Egbert,  and 
William,  then  duke  of  Normandy.  It 
ended  with  the  success  of  William  at  the 
batde  of  Hastings,  a.d.  1066. 

This  is  generally  regarded  as  a  new 
beginning  of  the  race  of  English  kmgs, 
for  William  vras  but  remotely  allied  to 
the  Saxon  kings.  In  his  descendants  the 
Idngly  office  has  ever  since  oontinned; 
but  tiiough  tiie  English  throne  is  heredi- 
tary, it  is  not  hereditary  in  a  sense  pei^ 
fectly  absolute,  nor  does  it  seem  to  hare 
been  ever  so  considered.  When  Henry  I. 
was  dead,  leaving  only  a  daughter,  named 
Maud,  she  did  not  succeed  to  the  throne; 
and  when  Stephen  died,  his  son  did  not 
succeed,  but  the  crown  passed  to  the  son 
of  Maud.  Again,  on  the  death  o{  Ri- 
chard I.  a  younger  brother  succeeded,  to 
the  exclusion  of  the  son  and  daughter  of 
an  elder  brother  deceased.    Then  ensued 
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a  long  series  of  r^:a1ar  and  undisputed 
meoessions;  bat  when  Richard  II.  was 
deposed,  the  crown  passed  to  his  cousin 
Henry  of  Lancaster,  ton  of  John  of  Gaaut, 
son  c€  Edward  IH.,thoogh  there  were 
desooidants  lining  of  Lionel,  dnke  of 
Clarence,  who  was  older  than  John  amoDg 
tiie  children  of  Edward  III.  When  the 
rale  of  Henry  VI.  became  weak,  the 
isEoe  of  Lionel  advanced  their  claim. 
The  straggle  was  long  and  bloody.  It 
ended  in  a  kind  of  compromise,  the  chief 
of  the  Lancastrian  party  taking  to  wife 
the  heiress  of  the  Yorkists  From  that 
maniage  hare  sprang  all  the  later  kings, 
and  the  principle  of  hereditary  snccession 
remained  nndistarbed  till  the  reign  of 
King  William  III.,  who  was  called  to 
the  throne  on  the  abdication  of  James  II., 
when  an  set  was  passed  excluding  the 
male  iasoe  of  James,  the  issue  of  his  sister 
the  dnchess  of  Orleans,  and  the  issue  of 
his  annt  the  queen  of  Bohemia,  with  the 
exoeptkm  of  her  youngest  daughter  the 
Princess  Sophia  and  her  issue,  who  were 
Protestants.  On  the  death  of  Queen 
Anne  this  law  of  succession  took  effect 
in  fiiToar  of  King  George  I.,  son  of  the 
Princess  Sophia. 

Now  the  heir  succeeds  to  the  throne 
immediately  on  the  decease  of  his  prede- 
cessor, so  that  the  king,  as  the  phrase  is, 
nerer  dies.  The  course  of  descent  is  to 
the  sons  and  their  issue,  according  to  se- 
niority; and  if  there  is  ftilnre  of  male 
issue,  the  crown  descends  to  a  female. 
The  person  who  succeeds  by  descent  to  the 
crown  of  England,  succeeds  also  to  the 
kingly  office  in  Scotland  and  Ireland  and  in 
all  the  possessions  of  the  British  empire. 

At  the  coronation  of  the  king  he  makes 
oath  to  three  things :— that  he  will  govern 
according  to  law ;  that  he  will  cause  jus- 
tice to  be  administered ;  and  that  he  will 
mainlain  the  Protestant  church.    [Ck>BO- 

VATTOR.] 

His  person  is  sacred.  He  cannot  by 
any  process  of  law  be  called  to  account 
for  any  of  his  acts.  His  concurrence  is 
necessaiy  to  every  legislative  enactment. 
He  sen«  embassies,  makes  treaties,  and 
even  enters  into  wars  without  any  pre- 
Tions  consultation  with  parliament  He 
nominates  the  judges  and  the  other  high 
"      i  of  state,  the  officers  of  the  army 


and  navy,  the  governors  of  colonies  and 
dependencies,  Sie  bishops,  deans,  and 
some  other  dignitaries  of  the  church. 
He  calls  parliament  together,  and  can  at 
his  pleasure  prorogue  or  dissolve  it  He 
is  the  fountain  of  honour :  all  hereditary 
titles  are  derived  from  his  grant  He 
can  also  grant  privileges  of  an  inferior 
kind,  such  as  markets  and  &irs. 

This  is  a  very  slight  sketch  of  the 
powers  that  belong  to  the  kings  of  Eng- 
land ;  but  the  exercise  of  any  or  all  of 
these  powers  is  practically  limited.  The 
king  cannot  act  politicidly  without  an 
agent,  and  this  a^nt  is  not  protected  by 
that  irresponsibility  which  belongs  to  the 
king  himself,  but  may  be  brought  to  ac- 
count for  his  acts  if  he  transgress  the  law. 
The  agents  by  whom  the  king  acts  are  his 
ministers,  whom  the  kiug  selects  and  dis- 
misses at  his  pleasure ;  but  practically  he 
cannot  keep  a  ministry  which  cannot 
command  a  majority  in  the  House  of  Com- 
mons; and  virtually,  all  the  powers  of 
the  crown,  which  maka  so  formidable  an 
arra^  on  paper,  are  exercised  by  the  chief 
minister,  or  prime  minister,  for  the  time. 
[Cabinet.]  The  king  now  does  not  eyen 
attend  the  cabinet  councils;  and  the 
power  which  in  theory  belongs  to  his 
Kingly  office,  and  in  fact  in  earlier  periods 
was  exercised  by  him,  is  now  become 
purely  formal.  But  though  the  kins  of 
England  has  lost  his  real  power,  he  has 
obtained  in  place  of  it  perfect  security  for 
his  person,  and  for  the  transmission  to 
his  oesoendantB  of  all  the  honour  and  re- 
spect due  to  the  head  of  the  most  exten- 
sive and  powerful  empire  on  the  globe. 

KINGDOM.     [Kino.] 

KINGS     BENCH,    COURT     OF. 

[COUBTS.] 

KING  S  LETTER.  [Bbikf.] 
KNIGHT,  KNIGHTHOOD.  Dui^ 
ing  the  feudal  system  the  military  strength 
of  the  nation  was  measured  by  the  num- 
ber and  efficiency  of  the  knights  whom 
the  king  was  able  to  summon  to  the  field. 
By  distress  [DihtrbssI  the  king  could 
compel  those  who  held  knight's  fees 
[Knioht's  Fees]  to  take  upon  them- 
selves the  order  of  knighthood,  or  to  prove 
by  their  reception  into  that  order  that 
they  had  received  the  training,  and  pos- 
sessed the  arms  and  accoutrements,  and 
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were,  u  to  other  reqaisites,  qualified  to 
take  the  field  as  knightR.  The  statute,  or 
rather  the  grant  of  1  Edward  II.,  enrolled 
in  parliament,  called '  Statutum  de  Mill-' 
tibus,'  appears  to  have  been  made,  partly 
as  an  indulgence  upon  the  commenoe- 
ment  of  a  new  reign,  and  partly  for  the 
purpose  of  removing  some  doubts  which 
existed  as  to  the  persons  liable  to  be 
called  upon  to  receive  knighthood.  The 
king  thereb;^ ,  in  the  first  place,  grant<^ 
a  respite  until  the  following  Christmas  to 
all  those  who  ought  to  have  become,  bat 
were  not,  knights,  and  were  then  dis- 
trained ad  arma  militaria  susdpienda.- 
Further,  it  directed  that  if  any  com- 
plained in  chancery  that  he  was  distrained, 
and  had  not  land  to  the  value  of  forty 
pounds  in  fee,  or  for  term  of  his  life,  and 
was  ready  to  verify  that  by  the  country 
(t.  e.  by  the  decision  of  a  jury),  then  some 
atscreet  and  lawfbl  knights  of  the  county 
should  be  written  to,  in  order  to  make 
inquisition  of  the  matter,  and  if  they 
found  it  to  be  so,  he  was  to  have  redress, 
and  the  distress  was  to  cease.  Again, 
where  a  person  was  impleaded  for  the 
whole  of  his  bnd,  or  for  so  much  of  it 
that  the  remainder  was  not  of  tiie  value 
of  forty  pounds,  and  he  could  verify  the 
fact,  then  also  the  distress  was  to  cease 
till  that  plea  was  determined.  Again, 
where  a  person  was  bound  in  certain 
debts  atterminated  in  the  exchequer  at  a 
certain  sum  to  be  received  thereof  annu- 
ally (t.  e.  respited,  subject  to  payment  bj 
instalments),  and  the  remainder  of  his 
land  was  not  worth  forty  pounds  per  an- 
num, the  distress  was  to  cease  till  the 
debt  was  paid.  No  one  was  to  be  dis- 
trained ad  arma  militaria  suscipienda  till 
the  age  of  twenty-one,  or  on  account  of 
land  which  he  held  in  manors  of  the  an- 
tient  demesne  of  the  crown  as  a  sokeman, 
inasmuch  as  those  lands  were  liable  to 
pay  a  tallaffe  when  the  king's  lands  were 
talla^.  With  respect  to  mose  who  held 
land  m  socage  of  other  manors,  and  who 
performed  no  servitium  fbrinsecum,  or 
service  due  upon  the  tenure,  though  not 
expressed  in  tne  grant,  the  rolls  of  chui- 
cery  in  the  times  of  the  kind's  predeces- 
sors were  to  be  searched,  and  it  was  to  be 
ordered  according  to  the  former  custom ; 
the  same  of  clerks  in  holy  orders  holding 


any  lay  fiBe,  who  would,  if  laymen,  have 
been  liable  to  become  knights.  No  one 
was  to  be  distrained  in  respect  of  proper^ 
of  burgage  tenure.    Persons  under  oUi- 

Stion  to  become  knights,  who  hid  hdd 
sir  land  only  a  short  time,  were  ex- 
tremely old,  or  had  an  infirmity^  m  their 
limbs,  or  had  some  incurable  disease,  or 
the  impediment  of  children,  or  law-suits, 
or  other  necessary  excuses,  were  to  ap- 
pNear  and  make  fine  before  two  oommis- 
sioners  named  in  the  act,  who  were  to 
take  discretionary  fines  from  such  dis- 
abled persons  by  way  of  composition. 
Under  this  regulation  those  who  were 
distrained  upon  as  holding  land  of  the 
value  of  40/.  per  annum  either  received 
knighthood  or  made  fine  to  the  king.  The 
alteration  in  the  nominal  value  of  money 
occasioned  by  the  mcreased  quantity  of 
the  predous  metals,  and  still  more  by 
successive  fraudulent  deffradatkms  of  the 
standard,  gradually  widened  the  circle 
within  which  estates  were  subjected  to 
this  burthen;  and  in  the  sixteenth  and 
seventeenth  centuries  lands  which,  in  the 
reign  of  Edward  II.,  were  not  peihaps 
worth  4/.  per  annum,  had  risen  in  nomi- 
nal value  to  402.,  and  were  often  held  by 
persons  belonging  to  a  totally  difierent 
class  fh>m  those  who  were  designated  by 
1  Edward  II.  stat  1,  as  persons  having 
40  libratas  teme. 

That  power  of  compelling  those  who 
refused  to  take  upon  themselves  the  order 
of  knii^hthood,  or  rather  of  distruning 
them  till  they  received  knighthood,  or 
compounded  with  the  king  by  way  of 
fine,  which  originally  was  a  means  of  en- 
forcing the  pe^rmance  of  a  duty  to  the 
crown,  by  persons  holding  a  certain  pro- 
perty in  the  oountij,  was  perverted  into  a 
process  for  extortmg  money  from  those 
who  would  have  been  exempt  at  common 
law,  which  regulated  the  amount  of  a 
knighfs  fee  by  the  sufficiency  of  the  land 
to  support  a  knight,  and  not  by  its  fluc- 
tuating nominal  value  in  a  debased  cur- 
rency. This  oppressive,  dishonest  pro- 
ceeding, which  was  occanonally  resorted 
to  in  the  reigns  of  Edward  VI.  and  Elissr 
beth,  was  reduced  into  a  system  by  the 
advisers  of  Charles  I.,  and  was  ad^ited 
by  him  as  one  of  the  modes  of  raising 
money  without  retorting  to  a  parliament 
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The  manner  in  yrhkh,  this  antient 
atbe  vas  abused  led  to  its  total  abolitioD, 
By  16  &  17  Car.  I.  c  20,  it  is  enacted 
tint  none  shall  be  compelled,  by  writ  or 
othenrise,  to  take  npon  him  the  order  of 
knightJKiod,  and  that  all  proceedings  oon- 
oeniiiig  the  same  shall  be  roid. 

PemMia  have  been  letjuired  to  take 
apon  IhemselTes  the  order  of  knighthood 
as  a  qaalification  fbt  the  performance  of 
hoBovimble  senrioea  at  coronations,  in  re- 
spect of  the  lands  which  they  held  by 
grand  sojeanty. 

Knlgjbthood  in  England  is  now  con- 
feired  by  the  king  (or  qneen  when  the 
throne  is  tiled  ^  a  female)  by  simple 
▼erbal  deelaiatioo,  attended  with  a  slight 
fona,  wiAont  any  patent  or  other  written 
instnmwnft.  Sometimes,  bat  rarely, 
kmghdiood  is  conferred  on  persons  who 
do  not  come  into  the  prRsence  of  royalty. 
This  is  occasionally  done  to  goyemors  of 
rokmen,  and  odicrpersoDS  in  prominent 
statioBs  ahraad.  The  lord-lientenant  of 
Iretaad  has  a  delegated  authority  of  con- 
ferring this  honour,  which  is  very  spar^ 


^ gives  to  the  prty  prece- 

denoe  over  esquires  and  other  nntitled 
gentleaaen.  "Sir"  is  prefixed  to  the 
baptismal  naaie  of  knights  and  banmets, 
and  their  wires  have  the  le^  designa- 
tion of  "Dame,"  which  is  ordinarily  con- 
verted into  **  Lady." 

A  rank  correspondent  to  oar  rank  of 
kni^ithood  has  existed  in  all  Christian 
covntries.  The  derenth  and  twelfth 
ccntnrics  have  been  named  as  the  period 
to  which  tiie  order  of  knighthood  as  now 
existing  asay  be  traced.  Bat  in  soch  an  in- 
quiry mere  are  two  difficulties:  first,  to 
state  with  snfllcient  precision  what  is  the 
thing  to  be  proved ;  and,  secondly,  to  ob- 
tain eridenee  of  the  commencement  of  an 
iastilation  which  probably  grew,  almost 
inaensiblT,  out  of  a  state  of  sodety  com- 
mon to  the  whole  of  dyiliied  Europe.  It 
waa  a  mililary  institution,  but  there  ap- 
pears to  have  been  something  of  a  ren- 
giooa  eharacter  belonging  to  it,  and  the 
order  of  knighthood,  like  the  orders  of 
the  dogy,  could  be  conferred  only  by 
persons  who  were  tfaemselyes  members  of 
theotder. 

In  early  timei  some  kni^ti  undertook 


the  protectioD  of  pilgrims ;  others  were 
▼owed  to  the  defence  or  recovery  of  the 
Holy  Sepulchre.  Some,  knights-errant, 
roved  about  *<  seeking  adventures,"  a 
phrase  not  confined  to  books  of  romance, 
of  which  there  are  many  on  this  subject, 
but  found  in  serious  and  authentic  docu- 
ments. 

Besides  those  who  are  simply  knights, 
there  are  knights  who  are  members  of 
particular  orders  or  classes.  These  or- 
ders exist  in  most  of  the  kingdoms  of 
Europe,  and  have  had  generally  for  their 
founder  a  sovereign  prince.  Such  are 
the  order  of  the  Golden  Fleece,  instituted 
by  Philip  duke  of  Burgundy :  the  order 
of  the  Holy  Ghost,  instituted  by  Henry 
the  Third  of  France ;  the  order  of  St 
Michael,  instituted  by  Louis  the  Eleventh 
of  France.  Of  the  foreign  orders,  whicii 
are  very  numerous,  a  iuU  account  may 
be  Ibund  in  a  work  in  two  volumes  oc- 
tavo, entitied  'An  Accurate  Historical 
Account  of  all  the  Orders  of  Knighthood 
at  present  existing  in  Europe,'  a  work 

Srinted  abroad,  the  author  of  which  was 
ir  Levet  Hanson,  an  Englisbman.  Each 
of  these  orders  has  its  peculiar  badge, 
ribbons,  and  other  decorations  of  the  per- 
son. The  three  great  British  orders,  the 
Garter,  theThisUe,  and  Saint  Patrick, 
belong  to  this  class.    [GAaTsa,  Obder 

The  order  of  the  Thistiewas  mstituted 
in  1640  by  James  the  Fifth,  king  of 
Scotiand;  but  it  fell  into  decay,  tul  in 
the  reian  of  Queen  Anne,  1703,  it  was 
revived.  The  number  of  knights  waa 
limited  to  thirteen,  but  in  1827  tiie  num- 
ber was  increased  to  nxteen,  all  of  whom 
are  nobility  of  ScoUand. 

The  order  of  St.  Patrick  was  instituted 
in  1783.  The  knights  were  fifteen,  in- 
creased in  1833  to  twenty-two,  who  are 
peers  of  Ireland. 

The  order  of  the  Bath  difi'ers  in  some 
respects  from  thosejust  spoken  of.  [Bath, 
Ordeb  of.] 

There  are  also  knights  of  the  Gndpluc 
order,  and  knights  of  the  Ionian  order  of 
Saint  Michael  and  Saint  George. 

KNIGHT  OF  SHIRE  is  the  designa- 
tion given  to  the  representative  in  par- 
liament of  Enalish  counties  at  large,  as 
distinguished  feom  such  cities  and  towns 
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as  are  counties  of  themselvies  (which  are 
seldom,  if  eyer,  called  shires),  and  the 
representatives  of  which,  as  well  as  the 
members  for  other  cities  and  towns, 
are  denominated  citizens  or  bargesses. 
Though  the  knip;hts  of  the  shire  always 
sat  with  the  citizens  and  bargesses  as 
jointly  representing  the  third  estate  of  the 
realm,  as  well  dann^  the  time  that  the 
three  estates,  the  spiritoalty,  the  lords 
temporal,  and  the  commons,  sat  together, 
as  since,  we  find  that  grants  were 
occasionally  made  by  the  knights  to 
be  levied  on  the  counties,  whilst  sepa- 
rate grants  were  made  by  the  citizens 
and  burgesses  to  be  levied  upon  the 
cities  and  boroughs.  (Rot.  Pari.) 
The  wages  payable  to  knights  of  the 
shire  for  thdr  attendance  in  parliament, 
including  a  reasonable  time  for  their 
goin^  up  and  coming  down,  were  four 
shillings  a  day,  or  double  what  was  re- 
ceived by  citizens  and  burgesses.  At  the 
close  of  every  session  of  parliament  the 
course  was  for  the  king,  in  dismissing 
them  to  their  homes,  to  inform  them  that 
they  miffht  sue  out  writs  for  their  wages, 
upon  which  each  knight  separately  ob- 
tained a  writ  out  of  Chancery  directed  to 
the  sheriff  mentioning  the  number  of 
days  and  the  sum  to  be  paid,  and  com- 
manding the  sherifif  to  levy  the  amount. 
Upon  this  the  sheriff,  in  a  public  county 
court,  divided  the  burthen  among  the 
different  hundreds  and  townships,  and 
issued  process  to  levy  the  amount,  which, 
to  the  extent  of  the  money  levied,  he  pud 
over  to  the  knight  The  lands  of  the 
clergy,  as  well  regular  as  secular,  were 
exempted  from  contributing  towards 
these  expenses,  because  the  clergy  formed 
a  distinct  estate,  and  were  represented  in 
parliament  by  their  prelates  and  the  pro- 
curatores  cleri,  although  the  latter  were, 
as  Lord  Coke  expresses  it,  voiceless  as- 
sistants only.  All  lay  fees  within  the 
county  were  liable  to  contribute,  except 
lands  belonging  to  the  lords  and  their 
men.  The  lords  insisted  that  this  ex- 
emption extended  to  every  freeholder 
who  held  land  within  their  baronies, 
seigniories,  or  manors,  alleging  that  they 
served  in  parliament  at  Sieir  own  ex- 
pense for  themselves  and  their  tenants. 
And  such  was  undoubtedly  the  practice ; 


as  by  the  Parliament  Roll  it  appears  tli&t 
the  commons  freqnentiy  petitioned  that 
the  exemption  should  be  confined  to  saefa 
lands  as  the  lords  kept  in  their  ovn  hands 
and  occupied  by  their  fiu'mers  orby  thor 
bond-tenants,  or  villeins.    These  requests 
however  were  met  either  by  a  shnple  re- 
fusal or  by  a  statement  by  the  kin^  that 
he  did  not  mean  to  lessen  the  libertus  of 
the  lords.    If  however  a  lord  purchased 
land  which  had  previously  been  contri- 
butory to  the  knight's  wages,  tiie  liability 
continued.     Freehold  lands,  held  either 
by  knight's  service  or  in  common  socage, 
were  liable  to  this  burthen,  but  cnston- 
ary  tenures    in    ancient    demesne  aod 
tenures  in  bui^age  were  exempt    In  the 
county  of  Kent  no  socage  land  was  con- 
tributable.    the    whole    burthen    being 
thrown  upon  those  who  held  knight's 
fees,  an  anomaly  agunst  which  the  com- 
mons preferred  many  ineffectual  petitions. 
Knights  of  the  shire,  and  also  their  elect- 
ors, were  formerly  reqmred  to  be  persons 
either  resident  or  having  a  household  in 
the  county.     This    regulation,   thoagh 
confirmed  by  several  statutes,  had  fallen 
into  neglect,  and  was  fonnally  repealed 
in  both  its  branches  by  U  George  lU^ 
c.  58.    The  removal  of  the  latter  part  o^ 
the  restriction  has  ffreatiy  added  to  the 
expense  of  county  elections ;  and  thoogh 
the  Reform  Act,  2  Will.  IV.  c.  45,  dis- 
franchises out-voters  in  boroughs,  it  doe^ 
not  restore  the  old  law  as  to  Don-residen< 
county  electors.      {Hot,  ParLt  vol.  iii 
258,287;   iii.  25,  44,  53,  64,  212;  It, 
352.) 

KNIGHT'S  FEE  was  land  of  snffi^ 
cient  extent  and  value  to  support  the  dig' 
nity  of  a  knight,  granted  by  the  king^o< 
some  inferior  lord,  upon  the  condition 
that  the  grantee  and  his  heirs  shoold 
either  peiform  the  service  of  a  knight  t(] 
the  grantor  and  his  heirs,  or  find  som^ 
other  person  to  do  such  service.  Th« 
quantity  of  land  capable  of  supporting  > 
knight  naturally  varied  acoordmg  to  its 
quality  and  situation;  and  even  th<! 
amount  of  income  sufficient  to  meet  th« 
charges  of  a  knight  would  fluctuate  ac 
cording  to  time  and  place.  It  is  Tio\ 
therefore  surprising  that  we  find  ^ 
knights  fee  sometimes  described  as  consist 
ing  of  800  acres,  sometimes  of  680;  wo6^ 
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•rf  n  ^l^;?*'  I5i,  tometimet  at  20l, 
** owae*  Jr?! *  ^^  ?»  annum.  If 
rtfdthettLlS'^^'fi*  deprived  him- 
^««KBfcS!?^"  of  part  of  his  land 
^ft«dalh?i?^'««*u»«i  liaWe  to 
flflheirbe^e.  •^'"^  *^  ^  *«°'*'® 
«fSS^^«VICE»   TENURE 

»pertenWi<^^^'°*'''  chivalry, 

aiW Jr/f<*3Tiler,per  eervitimn 

ftecee^TfJjn  tlie  times  immediately 

^^<!'^ft*lr*'™»  Conqnest  in  the 

ttTil^^^  to  the  period  of  the 

the  frstty^*"'*'»*eenth,  considered 

^  ^  iL     "^**^  important,  as  it 

boi^^  *«■*  general,  mode  of 

^Wf  aSuHr  '•^  immoveable  pro- 

«N«i??I!I^  The  land  held  by  this 

«b^.lJ^  ns  said  to  consist  of 

»  tan^*  ^  ^«^  militis,  %,  e, 

-^/^  of  land   capable  of 

FjJ*,%ity   of   a    knight 

Ip^]  Hewhoheld  an  entire 

^(iu  *"  *°^  ^  ^  tenure, 
hnj^"l*»to  do,  to  follow  his 
^ttiBAT*"  (™^*r  certain  restrio- 
^%h!^!^  at  which  the  service 
ij, |j*  J'wnied), and  to  remain  with 

j^jwp  bright  doly  qualified  to  per- 
Wa  i!I5?*  ™™  *^®  owner  of 
•ee  <JS^*  fte  twenty  days'  attend- 
^jg^l  ^^  be  required ;  and  the 
r^  ataching  to  the  quarter  of  a 
r^'  we  m  ntisfied  by  the  per- 
JJr^Jtaj  days'  service.  On  the 
hwfcf'^L*  I*'"***  holding  several 
j^'  ■«,  vhether  forming  one  or 
JvU.WrtMjvas  bound  to  nimish  a 
"^nwipeetafeach. 

^"P^I'Bys  Littleton,  §  95,  "is 
J*  m  U&a  ScMtagiitm,  that  is,  service 
rj^fiueM;  and  that  tenant  which 
Jj!«*l«lttid  by  escuage,  holdeth  by 
"0"  imiee."  The  nature  ot  the 
'"^wbecD  already expUined.  This 
^^•lamoe  was  expressed  by  the 
^''^tata  certain  sum,  which  the 
^vliodid  not  render  the  service  in 
^''''"'•M  boond  to  pay.  On  the  sub- 
J(^  of  Eicttge  see  Littleton,  on  *  Tenure 
J^swrioe,'  §  103,  &c,  which  he 
UnaaeoDBstiDg  in  Homage,  Fealty, 

BtaleitUipenDaiient  liability  to  mili- 


tary service,  the  tenant  was  subject  to 
other  occasional  burdens.  The  principal 
of  these  are  the  following  incidental  ser- 
vices:— First,  Aids  [Aids].  Secondly, 
Belies,  being  a  payment  made  by  the 
heir  in  the  nature  of  a  composition  for 
leave  to  enter  upon  land  descending  to 
him  after  he  had  attained  his  full  age. 
Thirdly,  Primer  Seisin,  or  the  right  of 
the  crown,  where  the  lands  were  held  <tf 
the  king,  to  a  year's  profit  of  land  de- 
scending to  an  heir  who  was  of  fuU  age 
at  the  time  of  the  death  of  his  ancestor. 
Fourthly,  Ward^ip,  or  the  right  to  the 
custody  of  the  body  and  luids  of  an  heir 
to  whom  the  ^land  had  descended  during 
his  minority,  the.  king  or  other  lord  in 
such  cases  taking  the  profits  of  the  land 
during  the  minority  to  his  own  use,  or 
selling  the  wardsfai]>  to  a  Strang  if  he 
thought  proper.  Fifthly,  Marriage,  or  a 
right  in  the  lord,  where  the  land  de- 
scended to  an  heir  within  age,  to  tender 
to  him  or  her  a  wife  or  a  husband ;  and 
if  the  heir  refused  a  match  wiUiont  dis- 
paragement, t.  e.  without  disparity  of 
rank,  crime,  or  bodilv  infirmity,  the  lord 
became  entitled  to  hold  the  land  as  a 
security  for  pavment  by  the  heir  of  the 
amount  for  which  the  lord  had  sold  or 
which  he  might  have  obtained  for  the 
marriage.  Sixthly,  Fines  vpon  Aliena-' 
Hon. 

This  system  fell  to  the  ground  dnrine 
the  existence  of  the  Commonwealth ;  and 
the  abolition  of  this  species  of  tenure  was 
confirmed  upon  the  Restoration,  as  it 
would  have  been  absurd  and  dangerous 
to  attempt  a  renewal  of  such  oppressive 
burdens.  Accordingly  the  12th  Car.  II., 
c.  24,  takes  away  tenure  by  knight's  ser- 
vice, whether  the  lands  are  held  of  the 
crown  or  of  a  subject,  together  with  all 
its  oppressive  ftnits  and  peculiar  conse- 
quences, and  converts  every  such  tenure 
into  free  and  common  socage.  [Socagb.] 
Nothing  can  be  more  comprehensive  than 
the  terms  of  this  act ;  besides  generally 
abolishing  tenure  by  knight's  service,  and 
its  consequences,  it  descends  into  particu- 
lars, with  a  redundancy  of  words,  which 
appear  to  indicate  an  extreme  anxiety 
to  extirpate  coinpletely  all  traces  of 
knight's  service.  'The  statute,  after  taking 
away  the  court  of  wards  and  liveries, 
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enumerates  wardship  liyeries,  primer 
seisiDS  or  onsterlemaiiis,  values  and  for- 
feitures of  marriages,  and  fines,  seisures, 
and  pardons  for  alienation,  and  sweeps 
away  &e  whole.  Bat  rents  certain, 
heriots  [Hbriot],  suit  of  court  and  other 
services  incident  to  common  socage  and 
fealty  [Distress],  and  also  fines  for 
alienation  due  by  ^e  customs  of  particu- 
lar manors,  are  preserved.  Reliefe  for 
lands  of  which  the  tenure  is  converted 
into  common  socage,  are  saved  in  cases 
where  a  quit-rent  is  also  payable. 


L. 


[Wages;  Wealth.] 
BILL    OF.      [BihL  OF 


LABOUR. 

LADING, 
Ladino.1 

LAITY,  persons  not  clergy;  that  is, 
the  whole  population  except  those  who 
are  in  holy  orders.  All  the  lexicogra- 
phers, we  believe,  agree  in  deriving  it 
m>m  the  Greek  word  laos  (\a6s),  the 
people.  A  lawman  is  one  of  the  laity. 
[Cleikit.] 

LANCASTER,  COUNTY  PALA- 
TINE OP.    [Palatine  Coitnties.] 

LANCASTER,  DUCHY  OF.  [Civil 
List,  p.  516.] 

LAND,  in  English  law,  in  its  most 
restri^ed  signification  is  confined  to  arable 
ground.  In  this  sense  the  term  is  con- 
strued in  original  writs,  and  in  this  sense 
it  is  used  in  all  correct  and  formal  plead- 
ings. 

By  the  statute  of  Wills,  1  Victoria,  c. 
26, 8.  26,  a  devise  of  the  Land  of  the  tes- 
tator generally,  or  of  the  land  of  the  tes- 
tator m  any  place  or  in  the  occupation  of 
any  person  mentioned  in  the  will,  is  to  be 
oonstrued  to  include  customary,  copy- 
hold, and  leasehold  estates  to  which  tne 
description  will  extend,  as  well  as  free- 
hold estates,  unless  a  contrary  intention 
appear  by  tibe  will.  In  its  more  wide 
le^  signification  land  includes  meadow, 
nature,  woods,  moors,  waters,  &c.;  but 
in  this  wider  sense  the  word  generally 
used  is  lands :  the  term  land  or  lands  is 
taken  in  this  larger  sense  in  conveyances 
and  contracts. 

In  conveying  the  land,  houses  and  other 


buildings  erected  thereon,  as  well  as  mi- 
nerals under  it,  will  pass  with  it,  nnleas 
spedally  excepted.    A  grant  of  the  ^res- 
ture  of  certain  land  transfers  nerel;  a 
particular  or  limited  right  in  saeh  Inid, 
and  the  houses,  timber,  trees,  mines,  and 
other  real  things,  which  are  considerBd  as 
part  or  parcel  of  the  inheritance,  are  not 
conveyed,  but  only  such  things  as  eon, 
grass,  and  underwood.     Other  linuted 
rights,  as  fishing  and  cutting  turf,  may  be 
granted,  which  confer  no  interest  in  tbe 
land  itself,  or,  as  it  is  called,  the  mlty, 
but  only  the  benefit  of  such  paiiicnlar 
privileges.    But  a  grant  of  the  fruits  and 
profits  of  the  land  conveys  also  the  land 
Itself.  Absolute  ownership  of  land  carries 
with  it  the  ri^t  to  the  possession  down- 
wards of  the  minerals,  waters,  &c,  and 
also  upwards,  agreeably  to  the  maxim, 
<xnjus  est  solnmi  ejus  est  usque  ad  coelum." 
He  who  carries  the  workings  of  his  mine 
from  out  of  his  own  land  into  the  land  of 
his  neighbour  is  ffuilty  of  trespass  as  macb 
as  if  he  disturbed  the  snr&ce  of  his  neigh- 
bour's land. 

Land  held  in  absolute  ownership  is 
expressed  by  the  term  real  property,  in 
contradistinction  to  penonal  proj^rty, 
which  consists  in  money,  goods,  and  other 
moveables.  Land  held  for  a  number  of 
years  or  other  determinate  time,  is  a 
chattel  interest,  but  it  is  distinguished 
from  other  chattels  by  the  name  of  Chat- 
tels Real.    [Chattels.] 

In  some  parts  of  England  the  word 
'* land"  is  froquendy  usra  to  denote  the 
iiee  simple  as  distinguished  tnm  a  less 
estate,  without  reference  to  the  nature  of 
the  property.  Thus  it  is  usual  to  say,  A 
has  a  lease  of  such  an  estate  or  such  a 
house,  but  B  has  the  land,  t.  e.  the  revex^ 
sion  or  remainder  in  fee. 

Lmd  is  legally  considered  as  enclosed 
from  neighbouring  land,  though  it  lie  in 
the  mid(&e  of  an  open  field,  and  it  may 
therefore  be  called  a  cloge ;  and  the  owner 
may  subdivide  this  ideal  close  into  as  many 
ideal  parcels  as  he  pleases,  and  may,  in 
legal  proceedings,  describe  each  of  these 
parcels,  however  minute,  as  his  close. 
An  illegal  entry  into  the  land  of  another 
is  called,  in  law,  breaking  and  entering 
his  dose,  and  the  remedy  is  by  the  action 
of  trespass  <Quare  dausum  fioegit;'   it 
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fanrioff  been  oeeeanT,  vlieD  writs  were 
fiamed  in  Lsdn  aod  all  oomaum  law  pro- 
opwifBgi  were  catered  on  the  rolls  of  the 
court  in  that  kngiBfe,  to  insert  the  words 
'Qoare  Haarom  fircsit'  in  the  king's 
writ,  or  the  party's  plBint»  by  which  the 
actiaB  was  eonuneDeed,  and  also  in  the 
dedandon  whenin  the  nature  of  the 
mjorf  was  niof«  cireamstantially  detailed. 
Laad  Derelict,  or  left  dry  by  the  sodden 
reeeding  of  the  aea,  or  of  the  water  of  a 
Bsng^hle  riTer,  hikna  to  the  king  by 
hk  pRflogatrte.  Land  Ibrmed  by  Alla- 
▼ioD,  tibai  is,  bj  gndnal  imperceptible 
neoeding  of  any  water,  or  by  a  gradual 
depoBt  OB  the  shore,  aocrnes  to  the  owner 
oftheadioiBBgland.  The  roles  of  Eng- 
Utt  law  as  to  Alhmon  as  stated  in  Brao- 
IDB  {kL  9%  are  chiefly  copied  Drom  the 
*Di|ett'(41tit.L6.7). 

(Dtacfor  w^  SiadaUrCo.  JUtt.;  Go- 
laya'siX^) 

The  drfmtinn  of  AUaTio  by  Gains  (li. 
40}ls.as  ftUows — *'tfaat  may  be  considered 
as  added  br  AlJirno,  whidi  a  river  adds 
to  oar  land  so  gndoaUy,  that  we  cannot 
fiakalate  how  much  is  added  in  each  small 
interval  of  time ;  or,  according  to  the 
CQoaKn  ezpreasion,  what  is  added  in  sach 
madi  portioDs  as  to  escape  onr  eyes." 
The  English  role  of  law  is  the  same.  Land 
inaed  on  the  coast  by  the  deposition  of 
aiatier  from  the  sea,  is  Allnyio,  when  the 
mcimse  is  so  slow  that  it  cannot  be  ob- 
tcrred,  thoogb  there  may  be  a  visible 
ii»eaae  at  we  end  of  each  ^ear,  and  in 
the  ooarae  of  yean  a  large  piece  of  land 
amy  be  thos  fivmed  (Bex  v.  Lord  Yar- 
toroaa^  2  B.  &  C  91).  Gains  proceeds 
to  ad£~''  bat  if  a  river  carries  off  any 
part  of  your  fimn  and  brings  it  to  mine, 
this  part  coatinBes  to  be  voors.  If  an 
iftluid  riae  in  the  middle  of  a  river,  it  is 
the  eomnon  property  of  aU  those  who  on 
each  ade  of  tbe  river  possess  £irms  near 
the  bank;  bntif  it  is  not  in  the  middle  of 
the  river,  it  beiongs  to  those  who  have 
fiuaos  beside  the  buk  on  that  side  which 
m  ntare§L"  (Compare  Amnus  Urbicns, 
C4mmemt.  in  Frontinam,  Pan  Prior.) 

LANDING-WAITER,  an  officer  of 
the  CBstosns  whose  dnties  consist  in  taking 
an  aeearate  aooonnt  of  the  namber,  weight, 
BieacBve,  or  qnality  of  the  various  descrip- 
tioBs  of  mercbaudiie  landed  fh>m  foreign 


countries  or  colonial  possesnons.  Land- 
ing-waiters likewise  attend  to  the  ship- 
ment of  all  goods  in  respect  of  whidi 
bounties  or  drawbacks  are  claimed. 
These  officers  are  likewise  called  search- 
ers. 
LAND-TAX.  [Taxation.] 
LAND-TAX,  ROMAN.  [Taxa- 
tion.] 
LAPSE.  [Advowson;  Benefice.] 
LAW.  In  treating  of  the  word  laiw, 
we  will  first  explain  its  etymology,  and 
the  etymology  of  the  equivsJent  words  in 
the  principal  languages  of  the  civilized 
world ;  we  will  next  determine  the  strict 
and  primary  meanine  of  law,  together 
with  itB  various  secondary  meanings ;  we 
will  afterwards  state  the  most  important 
q>ecies  of  law,  in  the  strict  sense  of  the 
word;  and  finally,  we  will  make  a  few 
remarks  on  the  oridn  and  end  of  law. 

1.  Etymology  rflAJov^  and  the  equivalent 
words  in  other  ianguage8.-~ln  the  Greek 
langna^  the  most  antient  word  for  law 
is  tMmts  iB€/uSf  which  contains  the  same 
root  as  rleififu),  meaning  *that  which  is 
established  or  laid  down.*  In  Homer 
edfus  signifies  a  rule  established  by  cus- 
tom, as  well  as  by  a  civil  government : 
it  also  signifies  a  judicial  decision  or  de- 
cree, a  legal  right,  and  a  legal  duty. 
(Iliad,  i.  238;  Od,  xiv.  56;  Od.  xvi. 
403;  //.  xi.  770;  //.  ix.  156,  298;  and 
see  Passow  in  v.)  Stafihs  and  TtBf»hs  are 
two  very  antient  Greek  words,  having 
the  same  origin  and  meaning  as  B4fus, 
The  common  Greek  word  for  law,  after 
the  Homeric  period,  is  if6fwst  which  first 
occurs  in  the  *  Works  and  Days'  of  He- 
siod  (v.  274-386,  Gaisford),  and  contains 
the  same  root  as  v4tmf  to  allot  or  distri- 
bute. The  only  word  which  the  Greek 
language  possessed  to  signify  a  legal  rida 
was  hiKotov,  or  ^uealufuu  (Hugo,  Ue- 
echichte  des  H&mvschen  JSeckta,  p.  96S, 
ed.xi.) 

Jurisprudence  was  never  cultivated  as 
a  science  by  the  Greeks  before  the  loss  of 
their  independence.  Many  causes  con- 
curred to  prevent  the  Greeks  from  adding 
jurisprudence  to  the  numerous  subjects 
whidi  they  first  subjected  to  a  scientific 
treatment  The  chief  of  these  causes  was 
perhaps  the  generally  arbitrary  character 
of  the  Greek  tribunals,  both  in  the  demo- 
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cratic  and  oligarchical  states.  The  Lace- 
diemonians  had  no  written  laws  (Aris- 
totle's account  of  the  jurisdiction  of  the 
Ephors,  in  PoliL  ii.  9 ;  compare  Miiller^s 
Dorians,  b.  iii.  ch.  6,  s.  2 ;  ch.  11,  s.  2 ; 
and  Justinian's  Institutes,  lib.  i.  tit.  2, 
s.  10),  and  they  were  besides  too  great 
contemners  of  learning  and  science  to  cul- 
tivate law  in  a  systematic  manner.  The 
Athenians  possessed  a  considerable  body 
of  written  laws,  and,  with  their  extraor- 
dinary talent  both  for  speculation  and 
action,  they  would  probably  have  contri- 
buted something  towards  reducing  law  to 
a  science,  if  the  large  numbers  of  the 
judges  (StKcurret/)  in  their  courts  had  not 
led  to  a  popular  and  rhetorical  treatment 
of  the  questions  which  came  before  them, 
and,  by  diminishing  the  sense  of  personal 
responsibility,  &cuitated  arbitrary  de- 
cbions.    (Xen.,  Mem.  iy.  4.  4.^ 

For  the  first  scientific  cultivation  of 
law  the  world  is  indebted  to  the  Romans. 
'How  far  our  ancestors,'  says  Cicero, 
*  excelled  other  nations  in  wisdom,  will 
be  easily  perceived  on  comparing  our 
laws  with  tiie  works  of  their  Lycurgus, 
Draco,  and  Solon;  for  it  is  incredible 
how  rude  and  almost  ridiculous  every 
aystem  of  law  is,  except  that  of  Rome.' 
(*  Incredibile  est  enim,  quam  sit  omne 
jus  civile,  prster  hoc  nostrum,  incondi- 
tum  ac  poene  ridiculum.'  De  Orat.,  i. 
44.)  Apart  from  the  general  ability  of 
the  Romans  in  the  business  of  civil  and 
military  government,  the  systematic  cul- 
tivation of  law  in  Rome  is  perhaps  owing 
chiefly  to  the  fact  that  the  Roman  tribu- 
nals were  composed  of  a  single  judge,  or 
magistratus.  (Hugo,  Ibid.,  p.  345.)  The 
persons  filling  the  offices  of  pristor  urha- 
nu8  and  prator  peregrinus  (the  magis- 
trates who  ultimately  exercised  the  chief 
civil  jurisdiction)  were  changed  annually ; 
and  it  was  found  convenient  that  every 
new  prsBtor  should,  on  his  accession  to 
his  office,  publish  an  authentic  statement 
of  the  rules  which  he  intended  to  observe 
in  administering  justice.  In  process  of 
time  these  rules,  known  by  the  name  of 
the  praetor's  edict,  were  handed  down, 
with  litUe  alteration,  from  one  praetor  to 
another ;  and  they  furnished  a  text  fbr 
the  commentaries  of  the  Roman  lawyers, 
many  of  whose  expository  writings  were 


drawn  up  in  the  form  of  treatises  ad 
edidnm.    [Equitt,  ^  844.] 

The  scientific  cultivation  of  lav  among 
the  Romans  naturally  led  to  thefonnation 
of  a  technical  legal  vocabulaxj  in  their 
language.  The  Latin  is  accordingly  very 
rich  in  legal  terms,  many  or  most  of 
which  have  been  retained  in  the  modem 
languages  of  western  Europe,  espedally 
in  those  countries  whose  legied  systems 
are  founded  on  the  Roman  law.  The 
only  terms  however  with  which  we  «re 
at  present  concerned  are  those  whidi  de* 
note  the  most  general  notions  bdraidng 
to  the  subject  of  jurisprudence,  ifx, 
which  has  the  same  etymological  relation 
to  lego  that  rex  has  to  rego,  meant  pro- 
perly a  measure  proposed  by  a  magistrate 
m  the  comttiOf  or  assembly  of  the  people. 
A  lex  was  not  necessarily  a  rule,  and 
might  relate  to  a  special  case  {Hugo, 
Ilnd.  p.  327);  but  as  moat  of  the  leges 
proposed  by  the  ma^trates  were  general, 
the  word  came  to  signify  a  written  law. 
Jus  denoted  law  generally,  whether  writ- 
ten or  unwritten :  it  also  denoted  a  legal 
right  or  &culty.  Lex  signified  **  a  law  f 
jus  **  law  "  generally.  (Austin,  ProviMCs 
of  Jvrisjarudencet  ^'  807.) 

The  Romance  languages  have  retained 
the  word  lex  in  the  Latin  acceptation 
(legge  Italian,  Uy  Spanish,  hi  FreDch> 
They  have  however  lost  the  word  jvM 
(though  they  retun  many  of  its  derirar 
tives),  and  have  substituted  for  it  words 
formed  from  the  passive  participle  of  di- 
rigo  (diritto  Italian,  derecho  Spanish,  droit 
French),  probably  after  the  analogy  of 
the  German  recht 

Nearly  all  the  Teutonic  hmguages  (in- 
cluding the  Anglo-Saxon)  possess  some 
form  of  the  word  recht,  with  a  doable 
sense  equivalent  to  the  Latin  JKs,nameIy« 
law  sad  faculty.  The  modern  English 
uses  right  in  the  sense  of  faculty  alone. 
The  High  German  hasgesetz  (from  seizes, 
*<to  place,"  like  BtfffAhs  and  6c/u<s),forft 
written  law  equivalent  to  lex.  The  Low 
German  langmiges  have,  instead  of  geeetz^ 
a  word  formed  fh>m  le^en,  to  lay  dowut 
which  in  Anglo-Saxon  is  laga  or  lagi  >& 
modem  English  law.  The  word  la^ 
however,  in  modem  English,  has  not  the 
limited  sense  of  gesetz,  but  is  coextensive 
with  the  Latin  jt9,  when  the  latter  does 
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fw  1  ^"  »honU   **»««  etymologies, 
^'^-^  l>QH^y  »<>tiee  thlt  brides 


^tiee  that,  besides 

,      _„  ^  J^ge  has  the  word 

M«v-  ?^the.!L^*'  This  word  is 

^  H"  lad  i,  ^^  «^A««,  Gothic, 

*  ^"ivilent  emnologi- 

-        ^w.    The  Eng- 

^. '*WUy  !?^  "» mo^rn  Ger- 
;f  "^^^^ZL?*^^  ^  w  orrfiJiaJice 
r*^^«5»JtS^;  139,5061);  so  that 

■«»enti,^  J*^e  suae  relation  as  the 

«e  *«rt,^  J  **.iuhe  strict  sense  of 
^^  heJi?*''^  oominand  of  an  in- 
^•*  lS?  ^  another  intelligent 
Jtip^j^^jJ^^lJshed  hy  the  sove- 
ftoety^j^jj^ofan  independent  civil 
potitio.  r^^P^ive,9seiasdnghj 
ipoieaof^^y^cnTT.]  When  law  is 
U«  '^^^y  ^  absolutely,  pogiiive 
I*n8Mr?*,^"*^«»to«L  Thus  in  such 
"fceT, .  *«»yer,"«a  student  of  law." 
tS»  iWty"  "legishition,"  «le- 
,  ^  pQsitiTe    law  is  meant. 


^iejjj^*.».tfie  subject-matter  of  the 
^U^i  J'l'itpnidence.  [Jurispru- 
^^J  ''T«7  general  command  of  a 
lJ^P*  gwwament   to   its   subjects. 


Wter 


*o»«7ed,  ftlls  under  the  head 


tfGcd 


'^  The  general  commands 


„^i.'*"'«n  (whether  revealed  or  un- 
^)«« called  the  hiws  of  God,  or 
r/J^W:  they  are  sometimes  also 
%i^^  wme  of** natural  law,"  or 

*!  «  mtare."  The  IMvine  law  (ac- 
J^tothephnaeolopr  just  explained) 
m^  ''"'^  ^  which  fdl  human  laws 
^^eoDfbrm.  On  the  mode  of  de- 
"^l^  this  standard  some  remarks 
*^^  lower  down. 

'*^  pOBtive  Ifcw,  which  is  known 


'Ux  ij]  iiiod  qaam  rtmila  taweroM,'  aajt 
^.i)eiiyii.Srint.  bl}.vin.aph.  S3.  The 
!^  '^«  nrfe,  it  ambigiioiu :  it  sometimeB 
^  1  NTMi,  mtxiin,  or  cuion  limply  :    it 


i»or  canon,  ao- 
^}*i>Md  filk  a  ennmand.  Moreover,  it  ia  a 
*^toBy  Oat  the  rule  or  norma  itaelf  com- 
««L  Bim'i  aeinidon  woald  therefore  be 


to  be  a  conmiand  enforced  by  a  sanction,* 
and  the  Divine  law,  which  is  presumed 
to  be  so,  there  are  some  classes  of  laws 
which  are  not  commands,  though  they 
bear  an  analogy  more  or  less  remote  to 
laws  properly  so  called.  Thus  by  the 
term  **  law  of  nations,"  or  **  international 
law,"  are  signified  those  maxims  or  rules 
which  independent  political  societies  ob- 
serve^ or  ought  to  observe,  in  tiieir  con- 
duct towards  one  another.  An  indepeur 
dent  political  society  is  a  society  which  is 
not  in  the  habit  of  rendering  obedience 
to  a  political  superior ;  consequentiy,  an 
independent  political  society  cannot  re- 
ceive a  command  or  be  subject  to  a  law 
properly  so  called.  But  inasmuch  as  the 
maxims  of  international  morality  are  ge- 
neral, and  determine  men's  wills  by  the 
fear  of  provoking  the  hostility  of  other 
independent  societies  against  their  own 
country,  there  is  a  close  analogy  between 
the  so-called  **  law  of  nations"  and  posi- 
tive law.  We  may  here  remark  that 
the  term  **  jus  gentium,"  as  used  by  the 
Roman  lawyers,  has  a  different  mean- 
ing from  *'law  of  nations,"  as  used  in 
modem  times.  According  to  their  phrase- 
ology, yt»  civile  consists  of  those  rules  of 
law  which  are  peculiar  to  any  indepen- 
dent state ;  jta  gentium  consists  of  those 
rules  of  law  which  are  common  to  all  na- 
tions. (**  Quod  ^uisque  populus  ipse  sibi 
jus  constituit,  id  ipsum  civitatis  est,  voca- 
turque  jvs  civile,  quasi  propriam  jus 
ipsius  civitatis.  Quod  vero  natura  vel 
ratio  inter  omnes  homines  constituit,  id 
apud  omnes  perseque  custoditur,  voca- 
turqueyu«  gentium,  quasi  quo  jure  omnes 
gentes  ^ituntur."  Inst.,  lib.  L  t  2,  s.  1, 
and  Gains,  i.  1.)  In  the  language  of  the 
Roman  jurists,  j'ua  naturale  is  commonly 
equivalent  to  Jus  gentiunu  (See  e.g.  Inst., 
lib.  i.  L  2,  s.  1 1.)  In  some  of  the  Roman 
historians  Jus  gentium  has  a  meaning 
which  at  least  approaches  to  &e  *  law  of 
nations.'  (Liv.  ii.  4,  vi.  1.)  Concerning 
a  peculiar  meaning  attributed  to  Jus  natu- 
rale in  a  passage  of  Ulpian  {Dig.,  lib.  i. 
tit  l,fr.  l,s.3;  Inst.,  lib.  i.  tit.  2,  ad. 
init,),  see  the  remarks  of  Mr.  Austin,  in 


*  A  aanction  ia  the  evil  with  which  any  one  la 
visited  in  conaequence  of  diaobedience  to  a  com- 
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his  *  Province  of  Jurisprudenoe/  p.  108. 
Other  classes  of  laws  not  imperative,  but 
having  as  close  an  analog  to  laws  proper 
as  the  maxims  composing  international 
law,  are  the  "law  of  honour"  and  the 
•*law  of  ftshion;"  the  laws  of  certain 
sports  and  games,  such  as  the  laws  of  the 
turf,  the  laws  of  whist,  cricket,  chess, 
&c.,  also  stand  in  a  similar  predicament 

The  term  law  is  also  employed  in  certain 
cases  where  the  analogy  to  laws  properly 
80  called  is  much  more  remote.  Instances 
of  this  usage  are  such  expressions  as  the 
**  laws  of  motion,"  the  "  law  of  attraction 
or  gravitation/*  the  "law  of  mortality" 
in  a  given  country,  the  "  law  of  popma- 
tion,"  the  **  laws  of  human  thought,  the 
« law  of  a  mathematical  series."  In  laws 
of  this  class  (which  may  be  styled  **  me- 
taphorical laws")tiiere  is  no  conmmnd 
and  no  intelli^nce  to  work  upon;  no- 
thing more  is  signified  than  that  there  is 
a  certain  uniformity  of  phenomena,  ana- 
logous to  the  uniformity  of  conduct  pro- 
duced in  mien  by  the  operation  of  a 
law  properly  so  called. 

3.  Species  of  Positive  Law. — The 
positive  laws  of  any  country,  conadered 
as  a  system,  may  be  divided  with  refer- 
ence to  their  sources  (or  the  modes  by 
which  they  become  laws)  into  written 
and  unwritten.  This  division  of  laws  is 
of  great  antiquity;  the  expression  «»- 
written  laws  occurs  in  Xenophon's  <  Me- 
morabilia,' in  a  conversation  attributed 
to  Socrates  (iv.  4,  19),  in  the  *Antigpne' 
of  Sophocles  (v.  450-7;  comp.  Anstot 
Rket,  i.  13,  2),  in  the  'Republio  and 
Laws  of  Plato'  (v.  563  and  793,  ed. 
Steph.),  and  in  Demosthenes  {Aristocrat,, 
p.  639,  ed.  Reiske).  In  these  passages  it 
appears  to  signify  those  rules  of  law  or 
morality  which  (being  founded  on  obvi- 
ous dictates  of  utility)  are  nearly  com- 
mon to  all  countries.  Unwritten  law,  in 
this  sense,  nearly  corresponds  with  the 
jus  naturale  of  the  Roman  lawyers.  In 
the  language  of  the  Digests  and  the  Insti- 
tutes, tiie  terms  written  and  w^icritten 
law  ("jus  quod  constatTex  scripto  aut  ex 
non  scripto")  are  used  in  a  more  precise 
manner,  to  signi^  those  laws  which  had 
been  promulgated  by  the  Koman  legisla- 
ture m  writing,  and  those  rules  of  law 
which  had  been  tacitiy  adopted  ^by  the 


same  le^slature  from  usage.*  Fch-  (as 
it  is  stated  in  a  passa^  of  the  Digests} 
"since  the  laws  derive  their  binding;^ 
force  froln  nothing  but  the  de<3aoo  of 
the  people,  it  is  fitting  that  those  mles 
which  the  people  have  approved  of  with- 
out reducing  them  into  writing  dicKiId 
be  equally  obligatory.  For  what  differ- 
ence is  there  whether  the  people  deelares 
its  will  by  vote  or  by  its  ooodvict?*' 
("  Quum  ipss  leges  nulla  alia  ex  causa 
nos  teneant  quam  quod  judicio  populi 
receptee  sunt,  merito  et  ea  quae  sane 
scripto  populus  probavit,  tenebuxit  omnes ; 
nam  quid  interest,  suffiragio  popalos 
voluntatem  suam  declaret,  an  rebos  ipsis 
et  fectis  ?"    Dig.,  lib.  i.,  L  8,  fr-  32.) 

Sir  William  Blackstone  divides  tiie 
law  of  England  into  the  *'  lex  non  acripta, 
the  unwritten  or  common  law,  and  the 
lex  scripto,  tiie  written  or  statute  law." 
«*  The  tear  non  scripta,  or  unwritten  law 
(he  further  says),  includes  not  only  gene- 
ral customs,  or  tiie  common  law  properly 
so  called,  but  also  the  particular  costoms 
of  certain  parts  of  the  kmgdom ;  and  like^ 
wise  those  particular  laws  that  are  bj 
custom  observed  only  in  certain  ocmrts 
and  jurisdictions."  **  When  I  call  these 
parts  of  our  law  leges  non  scriptie  (he  pro- 
ceeds to  say),  I  would  not  be  understood 
as  if  all  those  laws  were  at  present  merely 
oral,  or  communicated  from  the  fbrm<^ 
ages  to  the  present  solely  by  word  of 
mouth.  It  is  true  indeed  that,  in  tbe  pro- 
found ignorance  of  letters  which  formeriy 
overspread  the  whole  Western  world,  all 
laws  were  entirely  traditional,  for  this 
plun  reason,  because  the  nations  among 
which  they  prevailed  had  litde  idea  of 
writing.... But  with  us,  at  present,  the 
monuments  and  evidences  of  our  legal 
customs  are  contained  in  the  records  of  the 
several  courts  of  justice,  in  books  of  re- 
ports and  judicial  decisions,  and  in  trea- 
tises of  learned  sages  of  the  profession,  pre- 


*  ITie  distineCion  of  Uw  into  written  and  qii> 
written  does  not  aeem  to  have  been  refrohrly 
nuule  by  the  Roman  jiurista ;  fiDr  it  does  not  occur 
in  Gains,  firom  whoae  Commentaries  the  safastenre 
of  the  second  title  of  the  fint  book  of  the  Instil 
tutes  is  borrowed.  The  distinction  in  question  is 
introduced,  both  in  the  Digests  and  the  laatitutes 
'  I.  tit.  2),  with  a  referenoe  to  the  Greek  wntoa, 
philosophen. 
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•nred  and  lumded  down  to  us  from  the 
tznei  of  higiieit  antiqiiity.  Hovever,  I 
iberefiire  stjle  iSbtse  ptrts  of  our  law  leges 
■M  Mf^pte;  beonse  their  original  iosti- 
tmkm  and  aotbonty  are  not  set  down  in 
writixig.''  (1  Com.,  p.6a.)  In  this  paasase 
Blaftkstone  clearij  explains  that  nnwnt- 
len  law  is  80  called,  not  becanse  it  does 
BoC  exist  io  writiDg.  but  because  it  was 
no<  praunlgated  ij  the  legislatnre  in  a 
writleD  fiann.  His  statement  of  the  sorts 
of  laws  iCTcnllj  oomprdiended  by  the 
clamei  cf  vntten  and  onwritten  law  in 
En^andiacmDeoas.  Written  law  oom- 
pTCBOids  not  only  the  statotes  made  by 
tbc  pttfiameat  or  sopreme  le^latnre, 
faodiiMo the  wiinen  r^olations  issned  by 
•Phonfiie  IcciElataies,  as  orders  in 
cQOBdl,  and  roks  of  court  made  by  the 
J*y»>^  UawrittBi  law,  moreover,  com- 
pefceadi  not  oaJy  the  common  law  which 
«•  adwiwiiaffed  by  the  ooorts  styled 
"coartM  cf  fiommoo  law,"  bat  also  the 
gmttst part  of  the  law  styled  ''equity," 
whieh  M  administered  l^  the  coorts 
styled  **  conns  of  equity." 

CmmUeu  law  has  been  called  by  Mr. 
Bentham  jitti^e-sKidle  law  ;  a  name  which 
eonectly  denoles  the  mode  by  which  it 
bemieslaw. 

It  mar  be  remarked  that  a  written  law 
■  esUea  a  law,  bat  that  a  role  of  unwrit- 
tn  law  is  nerer  called  a  law.  This 
jdussmlogy  corresponds  to  the  distinction 
Miween  jer  undjus,  and  geMeiz  and  recht, 
▼hieh  was  explained  abore. 

PoBtiYe  laws  are  also  dirided,  accord- 
iag  to  their  soarcs,  into  laws  made  by 
t^eme,  and  laws  made  by  gubordinate 
^obtoKa.  In  odier  woras,  laws  may 
^  isned  by  the  sovereign  legislature,  or 
W  ftnctionaries  who  oerive  their  an- 
taority  from  the  sovereign  legislature. 

The  wmreet  of  law  are  not  unfrequently 
oonfooaded  with  its  cauaes;  in  other 
vwdi^  with  the  &ets  which  induce  the 
aorereign  to  invest  certain  maxims  with 
the  legid  aanetion.  Thus  it  is  fimeied 
that  a  role  of  customary  or  oonsnetudi- 
nary  law  exisii  as  law,  by  virtue  of  cua- 
tDOi  or  uaa«e,  and  not  if  virtue  of  the 
aatfaariCy  or  the  aovereign  or  his  repre- 
•aiattve,  who  has  imparted  to  it  a  bind- 
mg  ferae.  This  subject  is  clearly  ex- 
pbiaed  in  Mr.  Anstu't  'Outline  of  a 


Course  of  Lectures  on  General  Juria- 
prudence,'  pp.  10,  11. 

The  laws  of  a  state,  considered  as  a 
system,  may  be  divided,  with  reference 
to  their  aiunect-ptaUer,  into  public  and 
private.  Tne  division  of  jits  into  jus 
pMicum  and  jtm  privatum  originated 
with  the  Roman  jurists,  and  occupies  a 
conspicuous  station  at  the  beginmng  of 
the  Di^ts  and  Institutes.  No  trace  of 
this  division  exists,  as  far  as  we  are 
aware,  in  any  Greek  author.  Jus  pub* 
licwn  is  defined  to  be  **  quod  ad  statum 
rei  Bomanse  spectat,"  '*  quod  in  sacris,  in 
sacerdotibus,  in  magistratibus  oonsistit" 
Jus  privatum  is  that  **  quod  ad  sin^lorum 
utilitatem  pertinet"  The  institutional 
treatises  of  the  Roman  lawyers  appear  to 
have  been  confined  to  Jus  privatum.  The 
Institutes  of  Justinian  do  not  touch  upon 
Jus  publicum^  except  in  the  final  chapter 
De  Publicis  Judiciis,  and  this  chapter 
is  wanting  in  the  Commentaries  of  Gains, 
on  which  the  Institutes  of  Justinian  are 
mainly  founded.  Hence  it  appears  that 
the  Roman  lawyers  included  under  Jus 
publicum  not  only  the  powers  of  the 
sovereign,  and  the  rights  and  duties  of 
persons  in  public  conditions,  but  also 
criminal  law.  Their  definition  of  Jvs 
publicum^  however,  does  not  properly  in- 
clude criminal  law,  and  the  term,  as  used 
by  later  writers,  has  not  in  general  this 
extension.  Publicus  is  the  adjective  of 
pcpnhts,  and  signifies  that  which  belonged 
to  the  sovereign  body  of  citizens ;  hence 
Jus  publicum  signified  that  law  which 
concerned  the  government  of  Rome,  and 
its  magistrates  and  other  fhnctionaries. 
Prioatus  seems  to  have  meant  originally 
that  which  was  separated  or  set  apart 
from  any  common  stock ;  hence  it  came 
to  signify  that  which  d^d  not  concern 
direcUy  the  public  or  state. 

The  formal  division  of  law  into  nnblic 
and  private  is  not  to  be  found  in  tne  in- 
stitutional treatises  of  English  Law.  It 
is  however  used  by  Lord  Bacon,  in  his 
treatise  '  De  Augmentis,'  lib.  viiL  Aph. 
80;  where  he  advises  that,  after  the 
model  of  the  Roman  jurists.  Jus  jiiublicwm 
should  be  excluded  from  institutional 
treatises. 

Sir  W.  Blackstone,  in  the  first  book  of 
his  *  Commentaiies»'  treats  of  the  rights 
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and  duties  of  persons,  in  their  public  and 
private  relations  to  each  other  (pp.  146, 
422).  The  former  branch  of  this  divi- 
sion, which  occupies  chapters  2  to  13, 
comprehends  JIM  publicum^  in  its  limited 
sense,  which  nearly  corresponds  to  the 
English  term  *<  constitutional  law."  The 
droit  politique  or  constttutionnel  of  Mr. 
Bentham,  in  his  *  Traits  de  Legislation' 
(tom.  i.  p.  147,  .325-6,  ed.  1802),  is  also 
equivalent  to  ju$  publicum,  in  its  strict 
sense.    (Austin's  Outline,  p.  Ixvii.) 

Positive  law  is  further  divided,  with 
reference  to  its  subject,  into  the  law  of 
persons  and  the  law  of  things.  The  Ro- 
man jurists,  who  were  the  authors  of  this 
division,  arranged  these  two  classes  under 
the  head  of  jus  privatum,  together  with 
a  third,  vis.  the  law  of  actions^  or  of 
judicial  procedure.  A  full  explanation 
of  this  important  division  is  not  consistent 
with  the  purpose  of  the  present  article : 
we  extract  a  brief  and  lucid  statement  of 
it  from  Mr.  Austin's  'Outline'  already 
cited.  **  There  are  certain  rights  and 
duties,  with  certain  capacities  and  in- 
capacities to  take  rights  and  incur  duties, 
by  which  persons,  as  subjects  of  law,  are 
variously  determined  to  certain  classes. 
The  rights,  duties,  capacities,  or  incapa- 
cities, which  determine  a  given  person  to 
any  of  these  classes,  constitute  a  condi- 
tion, or  staius,  which  the  person  occupies, 
or  with  which  the  person  is  invested. 
The  right,  duties,  capacities,  and  incapa- 
cities, whereof  conditions  or  status  are 
respectively  constituted  or  composed,  are 
the  appropriate  matter  of  the  department 
of  law  which  commonly  is  named  the 
law  of  persons:  jus  quod  ad  personas 
pertinet.  The  department,  then,  of  law 
which  is  styled  the  law  of  persons  is  con- 
versant about  status  or  conditions ;  or  (ex- 
pressing the  same  thing  in  another  form) 
It  is  conversant  about  persons  (meaning 
men')  as  bearing  or  invested  vri^  persons 
(meaning  status  or  conditions).  The  de- 
partment of  law  which  is  opposed  to  the 
law  of  persons  is  commonly  named  the 
law  of  things  ;  jus  quod  ad  res  pertinet. 
The  law  of  U)ings  is  conversant  about 
matter,  which  may  be  described  briefly 
in  the  following  manner :  it  is  conversant 
about  rights  and  duties,  capacities  and  in- 
capacities, in  80  fitr  as  they  are  not  con- 


stituent or  component  parts  of  tatns  or 
conditions.  It  is  also  conversant  about 
persons,  in  so  far  as  they  are  invested 
with,  or  in  so  far  as  they  are  subject  to, 
the  rights  and  duties,  capacities  and  in- 
capacities, with  which  it  is  occupied  or 
concerned  "  (pp.  xvi.,  xvii.).  The  most 
important  conditions  or  status,  compodns 
the  law  of  persons,  are  public  or  fMitical, 
and  private.  The  former  species  inclndo 
airpersons  sharing  the  sovereign  yawa 
and  all  public  ftmctionaries ;  the  latter 
includes  the  conditions  of  husband  and 
wife,  parent  and  child,  master  and 
servant,  guardian  and  ward,  &c.  The 
term  jus  publicum,  when  used  in  a  pre- 
cise sense,  is  equivalent  to  the  former  of 
these  species.  It  may  be  remarked,  that 
the  erection  of  certain  aggregates  of 
rights  and  duties  into  a  status  is  more  or 
less  arbitrary ;  and  that  the  jurist  mnst 
be  guided  by  considerations  of  method 
and  convenience,  concerning  which  no 
very  precise  rules  can  be  laid  down.  For 
example,  in  a  country  where  a  large  som 
of  money  was  expended  by  the  covem- 
ment  in  the  relief  of  the  ^oor,  and  where 
a  large  part  of  the  workmg  classes  con- 
sisted of  paupers  (or  persons  receiving 
legal  relief),  it  might  be  expedient  to 
make  the  rights  and  duties  of  «  pauper 
a  condition,  or  stcUus,  in  the  law  of  per- 
sons. In  a  country  where  the  legal  re- 
lief of  the  poor  was  insignificant  in 
amount,  the  rights  and  duties  of  a  P&^P^ 
would  be  more  conveniently  introduced 
in  the  law  of  things.  Sir  W.  Blackstone, 
misled  by  the  ambiguity  of  the  Utin 
word  jus,  has  rendered  jus  personarvn 
andjiw  rerum  by  «  rights  of  persons,"  sad 
**  rights  of  things.**  The  origin  of  this 
portentous  blunder  is  explained  in  Mr. 
Austin's  *  Outline,'  p.  Ixiii. 

Positive  law  is  also  divided,  with  refer- 
ence to  the  legal  consequences  of  i 
breach  of  legal  duty,  into  dvil  ana 
criminal. 

Civil  law  is  that  department  of  H^ 
in  which  every  breach  of  a  duty  nia;f  be 
made  the  subject  of  a  le^  proceedings 
for  the  purpose  of  conferring  on  the  pe^ 
son  wrong^  a  right  from  the  enjoym^J* 
of  which  he  is  excluded  by  the  defend- 
ant, or  of  obtaining  fh>m  the  defn^dant 
compensation  for  a  right  violated  by  lu^ 
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Owtia/  bwraM  department  of  law 
mwlnch  e^iy  brach  of  duty  may  be 
mde  the  sai^  of  a  legal  proceeding 
•flsttated  by  tfae  larereign  or  his  repre- 
•Btaa^  for  the  purpose  of  inflicting 
PJ™n»ent  on  the  person  charged  with 
the  teach  of  dmy.  The  scope  of  a  civil 
**wn  « the  redres  of  the  pluntiff,  by 
fodatja^  on  him  the  riffht,  or  compen- 
«tM»fcf  theTioIation  of  a  right,  which 
teduMfroiiithedefendant  The  scope 
ofacmnBtladioQ  is  to  inflict  punish- 
w^  the  defendant  for  the  breach  of 
a  kpl  duty  which  is  imputed  to  him, 
( «™»» ii  sot  identical  with  criminal 
»v  'i  m  a  act  or  omission  may  be  liable 
to  legal  jnsshaieot  in  consequence  of  an 
**«  nsUitRi  bjr  a  private  person. 
Theiowjia  fiiglish  law  termeil  a  qui 
"■*J"  >prtlya  civil  and  ^rtly  a 
p™.  wt  ii  moo  respect  a  criminal  ac- 
*».  Itbfl  becD  already  stated  that  the 
^m  dale  originally  signified  the 
i*^i«»flfRome.  In  mcSem  times 
Uhtt  iopand,  m  many  or  most  civilized 
fwstttt,  the  limited  sense  which  has 
JW  wen  eiphined.  The  term  crimen 
JB  nied  by  the  Boman  jurists  as  equiva- 
«f  to  ddictnpMiatm,  that  is,  a  delict 
Jhich  wy  the  nbject  of  a  judicium  pub- 
•^(HBgOi/A.pp.368,  959).  (On  the 
J?«n»««  of  the  French  Code  civil  see 
wjMs,  Lb  Cuq.)  CicU  and  Criminal 
•"^  « inJDiies  are  terms  which,  in 
^wae«,  are  miknown  to  the  English 
)>».  AermuDal  proceeding  is,  in  the 
j^^Snge  of  the  English  law,  styled  a 
r^_  i  tkt  erown,  as  being  a  penal  action 
**«ot«i  by  the  crown.  The  court 
jWQJtly  created  by  statute  in  London  is 
fwerer  styled  the  Central  Criminal 
t«a  By  the  civil  law,  in  England,  is 
'^"■aly  mderetood  the  Roman  law 
!a«aDy,orthat  portion  of  it  which  is 
'**^  in  the  ecclesiastical  courts. 

l^  k  sometimes  opposed  to  equity. 
^«^jf,  in  this  sense,  implies  an  arbitrary 
«dttcretionary  power  in  the  tribunal  to 
*««i«»  not  according  to  prescribed  rules 
?lw,butaceor^ng  to  its  own  ooncep- 
^iif  moral  jostice.  In  the  language 
« the  English  law,  common  law  is  op- 
^  to  e^^,  conoeming  which  op- 
^^iee  EtjniT.  Common  law  is  so 
n  bong  Ibonded  on  usages 


common  to  the  whole  nation,  and  not  pe- 
culiar to  a  certain  district.  (1  Blackst. 
Comm.,  p.  67-8.)  In  like  manner,  "the 
Book  of  Common  Prayer  '*  is  so  designated 
in  order  to  distinguish  it  from  forms  of 
prayer  intended  for  private  devotion.  It 
may  be  remarked,  that,  in  the  language 
of  the  Roman  law.  Jus  civile  is  opposed 
to  JUS  prtetorium  (the  law  made  by  the 
judicial  legislation  of  the  pnetors),  in  the 
same  manner  that,  in  the  language  of  die 
English  law,  common  law  is  opposed  to 
equity, 

A  law  IB  likewise  opposed  to  a  privile- 
gium.  Privilegium  is  an  ancient  term  of 
the  Roman  law,  inasmuch  as  it  occured 
in  the  Twelve  Tables.  (^Cicero,  Leg.,  iii. 
19.)  It  signified,  according  to  its  etymo- 
logy, a  measure  directed  at  a  single  per- 
son {hominem  priaum),  as  distinguisned 
from  a  law  which  applies  to  classes  of 
persons;  for  as  it  is  stated  in  a  frag- 
ment of  Ulpian  preserved  in  the  Digests, 
'<  jura  non  in  singulas  personas,  sed  gene- 
raliter  constituuntur."  TLib.  i.  tit.  3,  fr. 
8.)  The  latter  part  of  me  word  privUe" 
gium  is  connected  with  lex ;  but  we  have 
already  stated  that  lex  originally  did  not 
necessarily  signify  a  rule.  -More  pro- 
perly, however,  a  privilegium  si^ifies  a 
special  command  of  the  sovereign,  not 
founded  on  an  existing  general  command 
or  law.  Such  a  privilegium  may  either 
be  beneficial  to  the  person  or  persons  af^ 
fi^cted  by  it,  as  an  exemption  from  all 
personal  actions  which  the  king  of  Eng- 
land can  (or  could)  grant  by  his  writ  of 
protection  (Blackst  3  Com.,  p.  289) ;  or 
it  may  deprive  him  of  some  of  his  rishts, 
or  inflict  some  punishment  upon  him. 
The  difierence  betw^n  a  law  and  a 
privilegium  is  explained  by  Sir  W. 
Blackstone  as  follows :  "  Municipal  (t.e. 
positive)  law  is  a  rule;  not  a  transient 
sudden  order  from  a  superior  to  or  con- 
cerning a  particular  person,  but  some- 
thing permanent,  uniform,  and  universal. 
Therefore  a  particular  act  of  the  legis- 
lature to  confiscate  the  eoods  of  Titius, 
or  to  attaint  him  of  high  treason,  does 
not  enter  into  the  idea  of  a  municipal 
law ;  for  the  operation  of  this  act  is  spent 
upon  Titius  only,  and  has  no  relation  to 
the  community  in  general ;  it  is  rather  a 
sentence  than  a  law.  But  an  act  tu 
n2 
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declare  the  crime  of  -which  Titius  is 
BCCOBed  shall  be  deemed  high  treason; 
this  has  pernmnency,  imiformity,  and  uni- 
Tersalitv,  and  therdK>re  is  properly  a  rule" 
(or  law).  (1  Com.,  p.  44.)  The  distinc- 
tion here  adverted  to  is  that  meant  by  the 
Greek  writers  when  they  speak  of  go- 
Temments  administered  according  to  law, 
and  goTcmments  administered  not  ac- 
oordinffto  law.  (See  particularly  Aris- 
totle, Folit,  iv.  4,  5.)  In  the  latter 
class  of  stat^  the  acts  of  the  government 
were  a  succession  o^privilegia  (generally 
styled  by  the  Greeks  t^tV/tara,  although 
^l^fffiara  were  often  laws,  strictly  so 
called).  Montesquieu's  distinction  be- 
tween monarchy  and  despotism  is  found- 
ed upon  the  same  principle  (Esprit  des 
Loisj  ii.  I).  Goveniment  by  privilegia 
is  properly  called  arbitrarif  government, 
the  government  being  administered  not 
according  to  rules,  but  according  to  the 
arbitrium  of  the  sovereign  one  or  many. 

Concerning  the  diflference  between  the 
making  of  laws  and  the  execution  of 
them,  or  (as  they  are  termed)  the  legis" 
lative  and  executive  functions  of  govern- 
ment, see  Legislation. 

Law  is  sometimes  opposed  to  fact; 
that  is  to  say,  the  role  of  law  is  distin- 

n'  bed  from  the  fkcts  or  events  to  which 
applied  in  practice.  In  this  sense 
it  is  said  that  every  one  is  presumed  to 
know  the  law ;  whereas  it^noranoe  of  the 
Ikct  is  an  excnse.  (For  the  doctrines  of 
the  Roman  law  on  this  subject,  see  Dig., 
lib.  xxii.  t.  6.)  The  distinction  between 
law  and  fact  is  important  in  our  system 
of  jurisprudence,  with  reference  to  trial 
by  jury ;  for,  according  to  the  theory  of 
our  law,  the  judge  decides  concerning  the 
law,  and  the  jury  concerning  the  fiEict 
This  maxim  is  however  littie  more  than 
theory ;  for  in  practice  the  jury,  by  its 
-power  of  retummg  a  general  vei^ct,  is 
ludge  both  of  the  law  and  the  fact 
Jury.]  On  certain  questions  which 
necessarily  arise  in  the  administration  of 
justice,  and  which  are  questions  neither 
of  law  nor  of  &ct  (sudi  as  *'  due  dili- 
gence," **  reasonable  notice,"  **  probable 
cause,"  &C.)  see  an  article  in  the  Law 
Magazine,  vol.  xii.  pp.  53-74. 

liaws,  considered  singly,  have  been 
divided  into  nnmeroits  spedes,  at  declfr- 
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ratory,  remedial,  penal,  repealing,  &e. 
laws.  Concerning  these  see  Austin's 
Province  (^  Jurisprudence,  p.  22,  and 
Dwarris  On  Statvtes,  c.  10. 

4.  Origin  and  End  cf  PosiUoe  Law,— 
It  has  been  above  stated  that  all  positive 
laws  are  commands,  direct  or  indirect, 
of  the  person  or  persons  exercising  su- 
preme political  power  in  an  independent 
society.  Consequently  the  notion  thai 
positive  laws  are  derived  f^m  a  compact 
between  sovereign  and  subjects  (styled  the 
original  or  socicd  contract ),\b  a  delusion. 
The  proper  end  of  positive  law  is  the 
promotion  of  the  temporal  happiness,  or 
well  being,  of  the  commnnitf  over  which 
the  law  extends.  Thus  Anstotle,  in  his 
•  Politics,'  says  that  •*  political  society  was 
formed  in  order  to  enable  men  to  live, 
and  it  continues  to  exist  in  order  that 
they  may  live  happily  "  (1.  2.>  **  Fini§ 
et  Scopus  (says  Lord  Bacon)  quern  leges 
intueri  atque  ad  quern  jussiones  et  sano- 
tiones  suas  dirigere  debent,  non  alios  est 
quam  ut  cives  feliciter  detfant."  (Ih 
Augm.,  lib.  viii.  Aph.  6.)  *rhe  meaning 
of  Aristotie  and  Bacon,  in  the  passages 
just  cited,  was  no  other  than  that  ex- 
pressed by  Mr.  Bentham  in  his  well- 
known  fbrmula,  that  the  end  of  political 
government  is  **  the  greatest  happiness  of 
the  greatest  number." 

We  have  stated  that  the  proper  end  of 
positive  law  is  the  promotion  of  the  tem- 
poral happiness  of  tiie  community.  The 
end  of  the  political  union  is  the  promo- 
tion of  the  nappiness  of  its  members  in 
the  present  state  of  existence ;  that  is  to 
say,  in  the  existence  which  is  compre- 
hended between  birth  and  death.  The 
promotion  of  men's  happiness  in  the  ex- 
istence which  commences  after  death  is 
the  end  of  the  religious  or  ecclesiasticaJ 
union.  (See  Warburton's  JDivine  lega- 
Hon,  b.  1,  s.  2,  vol.  i.  p.  215,  8vo.  ed.) 

From  the  benevolence  of  the  Deitj,  it 

is  presumed  that  those  rules  which  tend 

the  most  to  produce  the  happiness  of  bit 

creatures  are  most  agreeable  to  him ;  tod 

consequently  the  term  •»  Divine  law*  (also 

called  natural  law)  is  used    to  signiff 

I  those    maxims   to    which   human  lav 

I  ought  to  oonfbrm.    In  the  vast  eoantne« 

I  where  the  Mohammedan  and  Brahminical 

i  reli^tioDB  Tiravail,  a  great  proportion  of 
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the  pontiTe  law  k  wiinwyed  to  be  deriTed 
from  the  direct  lerelatioa  of  a  smpeina- 
tund  being;  and  therefore  the  Divine 
law  and  the  poeitiTe  laws  of  the  state  in 
great  measure  ooindde.  The  Christian 
dispensation  however  does  not  (like  the 
Jewish)  contain  any  system  of  rules  out 
of  whidi  a  body  of  positive  law  can  be 
formed,  or  which  can  be  enforced  by  a 
civil  government  Consequently,  in 
Christian  ooontries  a  very  small  part  of 
positive  law  is  founded  upon  precepts  de- 
rived Irom  imwwdiate  revelation :  the  hr 
greater  part  of  poative  law  is  or  ought  to 
be  fitthioned  upon  rules  of  Divine  law, 
which  aze  only  discoverable  by  a  process 
of  inference  mm  the  phenomena  of  hu- 

LA^CRIMINAL.  The  object  of 
the  Enj^  as  of  every  other  system  of 
Crimiinl  Law  is  the  prevention  of  inju- 
ries by  the  terror  of  punishment;  but  it  is 
not  every  iajaiy  the  conunission  of  which 
the  law  thmks  fit  to  prevent  by  such 
means;  in  most  cases  it  is  satisfied  with 
the  redress  of  injuries  after  thc^  have 
been  committed,  by  either  restonng  the 
part^4njured  to  his  rif  ht,  where  tmit  is 
possible,  or  by  ^ving  him  compensation 
m  damages.  In  law,  an  injury  is  any 
violation  of  a  legal  right  or  omission  of 
a  legal  duty :  a  crime,  then,  may  be  de- 
fined to  be  such  a  riolation  of  a  legal 
right  or  omission  of  a  legal  duty  as  sub- 
leets  the  person  guilty  of  it  to  punish- 
ment Such  acts  or  omissions  for  which 
the  law  affords  redress  only  have,  in  Bog- 
land,  been  usually  denominated  civil  in- 
juries as  contradimnguished  fix>m  crimes, 
it  is  to  be  observed  however,  that,  in 
strictness,  every  crime  includes  an  injury, 
in  respect  of  which  some  individual  or 
the  pomic  mav  be  entitled  to  redress.  In 
felony,  indeed,  such  iigury  is  said  to  be 
merged  in  the  crime ;  but  this  doctrine 
appears  to  have  originated  in  the  circum- 
stanoe  of  all  felonies  having,  with  one  or 
two  exceptions,  been  originally  punishable 
with  death  and  having  worked  a  fi>rfeiture 
of  all  the  offender's  property,  and  so  ren- 
dered redress  impossible. 

Criines,  according  to  the  English  law, 
are  divisible  into  two  great  claaies,  which 
depend  upon  the  mode  of  proceeding  pecu- 
liar to  each,  viz.  into 


1st  Such  as  are  punishable  on  indict- 
ment or  information  (the  common  law 
methods  of  proceeding). 

2dly.  Such  as  are  punishable  on  sudp* 
mary  conviction  before  a  justice  or  jus- 
tices of  the  peace  or  other  authorised 
persons,  without  the  intervention  of  a 
jury  (a  mode  of  proceeding  derived  en- 
tirely from  special  statutory  enactments). 

It  is  proposed,  in  the  first  place,  to 
treat  of  offences  punishable  on  indict> 
ment  or  information,  and  afterwards  to 
shortly  refer  to  those  punishable  on  sum- 
mary conviction. 

Offences  punishable  on  Indictmad  or 
Information. 

Indictable  offences  are  distributable 
into  four  classes  or  divisions,  viz. :  Trea- 
sons, Praemunires,  Felonies,  and  Misde- 
meanors. Persons  who  commit  the  of- 
fences which  constitute  the  last-mentioned 
division  may  also  be  prosecuted  by  cri- 
minal information  instead  of  being  in- 
dicted. 

The  distinction  between  these  classes 
is,  for  the  most  part,  a  merely  arbitrary 
one,  without  any  apparent  reference  to 
rule  or  principle,  the  consequence  of 
which  is  that  ofifences  in  their  nature 
wholly  undistinguishable  are,  in  many 
instances,  separated  and  subjected  to 
punishments  widely  disproportionate,  and 
to  forms  of  procedure  widely  dissiinilar. 
In  fiict,  the  only  real  distinguishing  fea- 
ture between  one  class  of  crimes  and 
another,  at  the  present  day,  is  to  be  found 
in  certain  peculiarides  of  punishment  • 
and  procedure  incident  to  each.  For- 
merly, however,  the  classes  of  crimes 
were  marked  by  distinctive  character- 
istics ;  but  they  have  subsequently,  either 
by  artifidal  constructions  of  the  courts 
or  by  legislative  enactment, beenmadeto 
embrace  offences  of  a  very  different  na- 
ture from  those  originally  included  within 
them.  For  instance,  the  crime  of  treason, 
whether  high  or  petit,  implied  a  viola- 
don  of  the  allegiance  due  from  an  in- 
ferior to  a  superior.  In  the  case  of  high 
treason,  so  onlled  **  by  way  of  eminent 
distincUon,"  it  was  the  violation  of  the 
allegiance  due  from  a  subject  to  his  liege 
lord  and  sovereign ;  and  in  case  of  petit 
treason,  which  was  limited  to  die  murder 
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of  a  husband  by  his  wife,  a  master  by  his 
serrant,  or  an  ecclesiastic  by  his  inrerior 
who  owed  him  &ith  and  obedience,  it  was 
the  breach  of  fhe  allegiance  of  private 
and  domestic  faith.* 

The  characteristic  above  pointed  out 
can  no  longer  be  traced  in  many  of 
the  various  constructive  treasons  which 
have  been  from  time  to  time  created 
by  the  courts.  It  will  be  sufficient 
here  to  give  a  single  illustration  of 
the  mode  in  which  the  law  of  treason 
has  been  stretched  to  reach  cases  totally 
inconsistent  with  its  original  design. 
By  one  of  the  clauses  of  the  statute  of 
treasods  (25  Edw.  III.  c.  2)  it  is  de- 
clared to  be  treason  to  Uvy  war  cufoinst 
the  king.  A  riotous  assemb^ly  attempting 
by  force  to  redress  a  public  grievance, 
as,  for  example,  to  pull  down  all  in- 
closures  or  to  bum  all  meeting-houses, 
has  been  held  to  be  a  levying  of  war 
within  the  meaning  of  this  clause,  al- 
though there  has  been  no  direct  intention 
or  design  whatever  against  eiUier  the 
state  or  the  person  of  the  king.  This 
construction  is  said  to  depend  upon  the 
fjenerality  of  the  desigp.  If  the  intention 
be  to  puU  down  particular  indosures  or 
meeting-houses  only,  the  ofience  is  a  mere 
riot,  and  in  quality  a  simple  misde- 
meanor. Although  the  generality  of  the 
design  majr  be  a  reason  for  awarding  a 
higher  punishment  in  the  former  than  in 
the  latter  case,  there  appears  to  be  no 
foundation  in  reason  or  principle  for  con- 
struing an  offence,  which  but  for  such 
generality  would  be  a  misdemeanor  only, 
to  amount  to  the  crime  of  treason  in 
levying  war  against  the  king.  The  Cri- 
minal Law  Commissioners  (4th,  5th,  and 
6th  Reports)  have  recommended  that 
this  offence  should  no  longer  be  con- 
sidered to  fall  within  the  statute  of  trea- 
sons. They  propose  that  the  only  assem- 
blings or  rising  of  the  people  which 
should  amoimt  to  a  levying  of  war  against 
the  Idng  should  be  such  as  are  against 
the  person  of  the  king,  or  against  any 
nrmy  or  force  appoint^  by  him  in  op- 
position to  his  authority,  or  with  intent 


♦  Petit  Treaaon  wm  abolished  by  the  9  Geo,  IV. 
e.  31,  a.  S,  and  the  oflences  eonstitating  it  de- 
•bred  to  be  morder  only. 


to  do  him  bodily  harm,  or  impose  any 
restraint  upon  his  person,  or  to  depose 
him,  or  to  dispossess  or  deprive  lum  of 
any  portion  of  his  dominions  or  regal 
authority,  or  with  intent  by  force  or 
constraint  to  compel  him  to  change  his 
measures  or  counsels,  or  to  put  any  force 
or  constraint  upon  or  to  intimidate  or 
overawe  both  houses  or  either  honse  of 
parliament;  and  that  no  assembliDg  or 
rising  of  the  people  should  by  reason 
of  any  illegality  or  generality  of  purpose 
be  deemed  to  be  a  levying  of  war  acainst 
the  king,  unless  it  be  with  one  or  other  of 
the  several  intentions  before  mentiwjed. 
Such  riotous  and  tumultuous  meetings 
as  have  no  such  intention  in  view  they 
recommend  should  be  denominated  fe- 
lonies or  misdemeanors  merely,  according 
to  the  circumstances  by  which  they  aie 
attended. 

Again,  the  term  **  Pnemunire"  was 
originally  applied  to  offences  which  con- 
sisted in  the  introduction  of  any  foreign 
jurisdiction,  more  especially  the  autbo- 
rity  of  the  See  of  Rome,  into  thef  king- 
dom; but  has  subsequently,  to  use  fte 
language  of  Mr.  Serjeant  Hawkins  (/'/«» 
of  the  Crown,  b.  1,  c  19),  "been  applied 
to  other  heinous  crimes,  for  the  most 
part  having  relation  to  the  offences  origi- 
nally coming  under  the  notion  of  prse- 
munire,  but  in  some  instances  none  at 
aU."  The  Habeas  Corpus  Act  (31 
Car.  II.  c  12)  contains  an  instance  of 
the  latter  mode  of  application.  By  the 
12th  section  of  that  act  it  is  mide  a 
Praemunire  to  send  any  inhabitant  of 
England,  Wales,  or  the  town  of  Berwick- 
upon-Tweed,  a  prisoner  beyond  the  seas 
in  defiance  of  its  provisions  to  the  oon- 
trary. 

The  term  **  Prsemunire"  was  adopted 
from  the  first  word  of  the  original  writ 
on  which  the  subsequent  proceedings 
were  founded :  "  Prctmunire  (for  prmo-^ 
neri)  facias  A.  B.  quod  sit  coram  nobis," 
&c.  [Prjemcnire/]  The  Criminal  La^ 
Commissioners  propose  to  abolish  p'*" 
munires  as  a  class  of  crimes.  (Seventh 
Report.) 

The  crime  of  felony  had  its  origin  m 
very  remote  times,  and  was  founded  npon 
feudal  principles.  Its  incidents  were  not 
formerly,  as  they  are  now,  of  a  merely 
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irbitnr^  oitsre,  peremptorily  annexed 
to  certain  crimiiad  acts  witboat  refer- 
ence to  role  or  principle.  The  crime 
orifimlj J  cocssted  in  a  violation  of  the 
feudal  eoDtnu:t  by  the  misconduct  of  the 
lord  or  of  tbe  leDaot;  and  where  com- 
mitted by  the  tniao(  occasioned  as  a 
«o»eqwDee  the  fc^dture  of  his  feud  to 
^  lord.  (4  Black.  Ccmm.,  p.  96 ;  4th 
ud  7di  Septs,  of  trim.  Law  Commrs,) 

Thosecrimcs,  therefore,  which  induced 
SBcii  forfeitnre.  and,  by  a  small  deflection 
^roffl  the  drifiua]  sense,  those  which  in- 
4w«d  the  ioHeitDre  of  goods  also,  were 
d«n»iiiitHi  ielooies ;  and  afterwards  by 
long  me  the  term/e^cmy  came  to  sig- 
mff  theaetnal  erime  itself;  and  not  the 
?aai  WBftqoeoec.  "So  that,  upon  the 
yhflle,"  to  OR  die  woids  of  Mr.  Justice 
^JadslQDc  (4  Com,  p.  95),  "  the  only 
■d«qiBiedefciiieo  of  felony  seems  to  be 
™  vhich  is  before  laid  down,  viz.  an 
<WflH»whiei  oecasioDS  a  total  forfeiture 
of  either  liiidj  or  goods,  or  both,  at  the 
«"*™«liir;  and  to  which  capital  or  other 
?™8^»Mt  may  be  superadded  accord- 
JDf  to  the  degree  of  guilt."  Where  the 
g^neat  is  less  than  capital,  the  of- 
^Mer  loKi  jui  «xjds  only .  where  capital, 
b» lands Mwellas his  goods.  The  crimes 
nich  occasioned  such  forfeiture  were 
wipaaUy,  with  one  or  two  exceptions, 
^P^  but  at  the  present  day  there  are 
ofeiott  for  which  no  greater  punishment 
QQ  be  inflicted  than  imprisonment  for  a 
"*""  at  exceedhig  three  years,  which 
^  «^iei,  and  consequently  occasion 
^br^atan  of  all  the  offender's  goods 
««  chatieJi;  whilst  other  crimes,  ibr 
*°'<3}  the  ponishment  may  be  as  high  as 
(.'asportation  for  fourteen  years,  and  in 
«•  mttance  mat  be  for  life,  are  misde- 
J*?"*^  only,  and  work  no  forfeiture. 
Jl  IS.  ^parent  from  this  that  the  present 
^  B  very  defeetiye,  and  that  the  amount 
«  posiahment  is  no  longer  the  test 
«  distinction  between  a  felony  and  mis- 
r^f.  It  is  proposed  by  the  Crim- 
"»»»« I^v  Commissioners  (Seventh  Rep. 
^y>)  to  remedy  this  by  making  the  lia- 
7^.  to  traiuportation  the  test  of  dis- 
«««*»cn.  i,e.  that  all  offences  liable  to  a 
^ponishment  than  transportation  should 
^^JSJwfemeaDorsooly. 

ibe  term  •* Misdemeanor"  is  used  in 


the  Eoglish  system  of  Criminal  Law  to 
denote  such  indictable  offences  as  are  of  a 
lower  degree  than  fislony. 

We  shall  now  point  out  the  peculiarities  - 
of  punishment  which  distinguish  one  class 
of  crimes  from  another  at  the  present  day. 
In  order  to  this,  the  penal  consequences 
incident  to  the  whole  body  of  offences  con- 
stituting each  class  will  be  first  stated,  and 
then  in  what  respects  those  consequences 
differ  from  each  other.  The  classes  will 
be  taken  in  the  same  order  as  above. 

1st.  Treasons, — Treasons,  with  one  exr 
ception  mentioned  below,  are  capital ;  but 
whether  capital  or  not,  the  offender,  upon 
convietumj  forfeits^^  the  crown  the  per- 
sonal estate  of  every  description,  whether 
in  action  or  possession,  or  settled  by  way 
of  trust,  which  the  offender  has  otherwise 
than  as  an  executor  (Cro.  Car.  566),  or  a 
trustee,  or  a  mortgagee  (4  &  5  Wm.  IV. 
G.  23,  8.  3)  at  the  time  of  conviction ;  and 
in  the  case  of  capital  treasons,  upon  at" 
tainder  by  judgment  of  death  or  outlawry ^ 
the  blood  of  the  offender  is  corrupted,  but 
not  so  as  to  obstruct  descents  to  such  of- 
fender's posterity,  when  thev  are  obliged 
to  derive  a  title  through  such  offender  to 
a  remoter  ancestor  (3  &  4  Wm.  IV.  c. 
106,  8.  10),  and  all  the  freehold  lands 
and  -tenements  of  inheritance  in  fee- 
simple  or  fee-tail,  and  all  other  heredita- 
ments (except  copyholds),  whether  in 
possession,  reversion,  or  remainder ;  and 
all  the  rights  of  entry  on  freehold  lands 
and  tenements  which  the  offender  has 
(otherwise  than  as  a  trustee  or  mort- 
gagee, 4  &  5  Wm.  IV.  c.  23,  s.  3)  at  the 
time  of  the  offence  committed  or  at  any 
time  afterwards,  and  also  the  profits  of 
all  freehold  lands  and  tenements  which 
the  ofiender  has  in  his  or  her  own  right 
for  life,  so  long  as  such  interest  shall 
subsist,  and,  if  the  offender  be  a  male, 
his  wife's  dower,  are  forfeited  to  the 
crown  (4  Black.  Comm.,  381 ;  26  Hen. 
VIII.  c.  13,  8.  5;  33  Hen.  VIII.  c.  20, 
8.  2 ;  and  5  &  6  Edw.  VI.  c.  11,  ss.  9  and 
13) ;  and  all  the  copyhold  estates  belong- 
ing to  the  offender  at  the  time  of  the  of- 
fence committed  are  forfeited  to  the  lord  of 
the  manor  (Com.  Dig.  Copyhold  (M)  1.). 
The  above  penal  consequences  are  general 
to  all  capital  treasons,  unless,  as  is  some- 
times the  case,  the  act  which  creates  the 
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particalar  treason  ezpresBly  exempts  from 
some  of  them.  Toe  before-mentioned 
non-capital  treason  renders  the  party 
guilty  of  it  liable  to  those  only  of  the 
above  conse(fuenoes  which  accrue  upon 
convictioo,  smoe  Uie  others  follow  only 
upon  the  party*8  being  attainted,  that  is, 
sentenced  to  death  or  outlawed,  which 
latter,  in  the  case  of  capital  treasons  and 
felonies,  is  of  the  same  effect  as  being 
sentenced  to  death.  The  existence  of 
this  non-capital  treason  would  appear  to 
be  the  result  of  inadyertenoe.  By  the 
Forgery  Consolidation  Act  (11  Geo.  IV. 
&  1  Wm.  IV.  c.  66),  it  was  declared 
to  be  treason  and  punUiable  with  death 
to  forge  the  great  and  other  royal  seals 
and  the  sign  manual.  By  the  2  &  3  Wm. 
IV.  c.  123,  the  punishment  of  death  was 
repealed  for  forgery  in  ail  but  the  two 
cases  of  wills  and  powers  of  attorney  to 
transfer  stock  (it  has  been  since  taken 
away  in  these  cases  also  by  the  7  Wm. 
IV.  &  1  Vict.  c.  84);  but  the  quality  of 
the  offences  enumerated  in  the  Forgery 
Consolidation  Act  was  left  without  altera- 
tion ;  80  that  to  forge  the  royal  seals,  &c. 
would  appear  to  be  still  treason,  though 
no  longer  a  capital  offence. 

The  judgment  of  death  in  the  case  of 
treason  is  that  the  offender,  if  a  male,  be 
drawn  on  a  hurdle  to  the  place  of  execu- 
tion, and  be  there  hanged  by  the  neck 
until  dead ;  and  that  af&rwards  the  head 
be  severed  from  the  body  of  such  of- 
fender, and  the  body  be  divided  into  four 
quarters,  to  be  disposed  of  as  her  majes^ 
shall  think  fit  (54  Geo.  III.  c.  146) ;  and, 
if  a  female,  that  the  offender  be  drawn 
to  the  place  of  execution  and  be  there 
hanged  by  the  neck  until  dead  (30  Geo. 
III.  c.  48,  s.  1).  The  queen,  however, 
may,  by  warrant  under  her  sign  ma.nual, 
countersigned  by  a  principal  secretary  of 
state,  direct  where  tne  offender  is  a  male, 
that  he  shall  not  be  drawn,  but  taken  in 
such  manner  as  in  the  warrant  shall  be 
expressed  to  the  place  of  execution,  and 
that  he  shall  not  be  hanged,  but  be  be- 
headed, whilst  alive,  instep  (54  Geo.  III. 
c  146,  s.  2). 

2.  Pnnumires. — The  penalties  of  prsB- 
munire,  as  shortly  summed  up  by  Sir  Ed- 
ward Coke  ( 1  Inst  1 30  a.),  are,  •*  that  from 
the  conviction  the  defendant  shall  be  out  of 


the  king^s  protBCtioii,  and  liws 
tenements"  (t.  e.  in  fee-simple  < 
but  not  in  tail,  beyond  liis  lii 
therein),  *' goods  and  chattel^ 
to  the  Idng ;  and  that  his  body 
main  in  prison  at  the  kind's  ple< 
as  other  authorities  hawe  it,  aat 
These  penalties  were  first  impose 
Stat.  16  Rich.  II.  c.  5  (common 
the  Statute  of  Prsemanire)  ;  tuid 
reference  to  that  statnte  that  al 
quent  pncmnnires  have  been  m 
nishable.  It  was  formerlj  suppa 
a  person  convicted  of  prsemunin 
put  out  of  the  king's  protection,  n 
lulled  with  impunity  as  heiag  the 
enemy ;  but  by  the  5  Elis.  c  1 ,  ss. ! 
22,  it  was  enacted  that  it  should  I 
lawful  to  kill  any  person  attais^ 
pnemunire,  saving  such  pains  of  de 
other  hurt  or  punishment  as  there 
might,  without  danger  of  law,  be 
upon  perBons  sending  or  brimring  inl 
realm,  &c  any  process,  &c  nom  th 
of  Rome.  Pnemunires,  slthoo^A 
occamon  a  forfeiture  of  the  oneni 
lands  and  goods,  are  not  felonies, 
constitute  a  felony  the  ofienoe  mttst  I 
worked  a  forfeiture  at  the  common  1j 
but  in  the  case  of  praemunire  the 
feiture  is  made  a  part  of  the  pnofsftid 
by  statnte  merely,  which  is  not  suffici< 
(4  Black.  Comm.,  pp.  94  and  1 18.) 

3.  Felonies, — All  felaniei,  as  stai 
above,  were  originally,  with  one  or  two  « 
oeptions,  punishable  with  death ;  bat  tl 
offender,  unless  the  felony  was  excW^^ 
fhnn  the  benefit  of  clersy,  was  entitid 
fer  a  first  offence,  to  be  discharged  frot 
the  capital  punishment  upon  pnyingtht 
benefit    [Benefit  of  Clergy.]    Ba 
now,  since  the  passing  of  the  7  &  8  Geo 
IV.  c.  28,  no  felony  is  panishable  with 
death  unless  it  was  exclnded  inm  tlie 
benefit  of  clergy  before  or  on  the  Hth 
Nov.,  1826,  or  has  been  or  shall  be  wade 
punishable  with  death  by  some  statute 
passed  since  that  day.  Where  not  capital, 
felonies  are  punishable  either  in  the  iBtf* 
ner  prescribed  by  the  statnte  or  statutes 
specially  relating  to  sach  felonies,  ot, 
where  no  punishment  has  been  or  mf 
hereafter   be  spedally  pnmded,  «i^ 
transportation  for  seven  years,  or  impn- 
j  sonment  fbr  any  term  not  exceeding  tf<> 
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^tkj««i,  jr  ^lie  ooort  shaU 


^)  i»**^f  "^ 


1  Vict  c.  90, 

f  -  %  ^M«  ik.::;^^  felonies,  whe- 

Sr«  «22^iSr*^  to  tlw  crown 


c*. 


(MB,  — - J  ^  ***  patseaion,  or 

Ca-Vt^m^^^  ui  tiie  ewe  of  idl 

2W!^3^,  forfeit  toX 

I  Aepntotf  tU  «,tote8  of  freehold 

•  C«i^  aa5\  and  of  things 

lyiBimWw*  (BacXAKd.  'For- 

-^^'  iAnjind  to  the  lord  of  the 

ZSTO^^  ^f  ■  b.  2,  c  49. 8. 7 ;  Lbrd 
|>f0W»M »«"f»«VeBt  38-9),  which  the 
i^^d**  "^  Wwiie  than  88  a  trustee 
or  •or%^«  (4  ft  5  WilL  IV.  c  23. 
^  S>  a<  tfe  lime  of  the  offence  com- 
^med,isxiDf  hiiliie;  and  his  blood  is 
ijinu^  (!iit  not  so  as  to  obstnict  de- 
wtm^  t9  ffae  jmierily  of  sach  ofiender 
vftcie  (iff  are  obliged  to  derive  a  title 
ijuwyii  hmtosiemoter  anccBtor  (3&4 
ITBL  IT.  c.  106,  s.  10),  :and  after  his 
dflUft  Ais  capjboids  which  he  holds  in 
Hi  ■iw|ilf'irf  Mated  to  the  lord  of  the 
^amr.     (Senren  On  CopyholdM,  523, 
BOir  (d).)   And  also  m  the  case  of  mur- 
der, flil  Ini  freehold  lands  and  tenements 
m  Ilm  wmpir  escheat  (sabjeet  to  what  is 
oScd  the  ennrn's  /ear,  day  and  waste) 
0  tbe  Joid  of  the  fee.    (54  Geo.  III.  c 
]45;   Coi/-iift  391a;    4  Black.  Camm. 


jadgment  of  death  in  the  case  of 
au  eifiasl  felonies,  except  murder,  is 
^bt  de  oSaadee  be  hanired  by  the  neck 
iBl3dMd  (9  Hale's  P,C.  411) ;  and,  in 
^  am  of  morder.  it  is  the  same. 
viftlbeadiiitMo  that  the  offender's  body 
iksH  fee  buried  within  the  preeinets  of 
the  vinn  a  vhicli  be  shall  have  been 


confined  after  conviction.  (2  &  3  Will. 
IV.  c  75,  8. 16;  4  &  5  WiU.  IV.  c  26.) 
The  court  however  is  empowered,  if  it 
shall  think  that  the  offender  is  a  fit  sub- 
ject to  be  recommended  to  the  royal 
mercy,  to  abstain  from  pronouncing  judg- 
ment of  death  upon  him,  and  to  order 
such  judgment  to  be  entered  of  record  in- 
stead ;  and  the  jud^ent  bo  recorded  has 
the  same  effect  as  if  pronounced  and  the 
party  were  reprieved.  (4  Geo.  IV.  c.  48, 
SB.  1  and  2;  6  &  7  Will. IV.  c.  30,  s.  2.)* 

4.  iHuciemeaaors.— The  punishment  in 
the  case  of  misdemeanors,  where  none  ia 
specially  provided  by  statute,  is  generally 
mie  and  imprisonment 

From  what  has  been  stated,  it  will  be 
seen  that  the  circumstance,  so  fiur  aa 
punishment  is  concerned,  which  dis- 
tinguishes misdemeanors  from  all  the 
other  classes  of  offences,  is  the  ab- 
sence of  forfeiture  as  a  nece^saij  con- 
sequence of  conviction.  The  distmctioD 
between  prsemunires  and  felonies  (which 
term,  it  snould  be  remarked,  in  its  largest 
sense,  includes  treasons,  on  account  of 
the  forfeiture  which  that  class  of  crimes 
occasions)  is,  that  the  forfeiture  which 
ensues  upon  a  conviction  of  the  former 
is,«8  before  observed,  in  pursuance  of 
statutable  provisions;  whereas  in  the 
latter  case  it  is  a  common  law  conse- 
quence of  the  offence,  and  follows  as  a 
matter  of  course  whenever  a  crime  is  de- 
clared to  be  a  felony.  There  appears  to 
be  no  distinction  as  regards  punishment, 
independently  of  special  statutable  enact- 
ment, between  non-capital  felonies  (the 
term  is  used  here  in  its  ordinary  re- 
stricted sense)  and  the  non-capital  treason 
above  described ;  but  the  difference  be- 
tween felonies  and  treasons  when  punish- 
able with  death  is  very  considerable.  In 
the  case  of  feloniesihe  offender  upon  attain- 
der forfeits  to  the  crown  the  profits  only  of 
suck  freehold  and  copyhold  lands  as  he 
had  at  the  time  of  committing  the  offence, 
during  his  life,  and  after  his  death,  his 


•  See  R.  0.  Hogg,  2  M.  &  Ro.  881,  where  it 
WM  held  that  tince  the  poring  of  the  6  8t  7  Wll. 
IV.  c.  SO,  death  mav  be  recorded  in  the  eaae  of 
mnxder  aa  well  aa  other  capital  feloniea.  notwith- 
•tanding  the  exception  contained  in  the  4  Geo. 
IV.  c.  4a. 
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copyholds  in  fee-Bimple  are  forMted  to 
the  lord  of  the  manor ;  and  even  where 
attainted  of  murder,  though  his  freehold 
estates  in  fee-simple  &il  after  his  death, 
it  is  not  as  a  consequence  of  the  law  of  for- 
feiture, but  because  they  escheat  for  want 
of  heirs  capable  of  succeeding  to  them, 
owing  to  his  blood  being  corrupted  by 
the  attainder;  and  it  is  on  account  of 
such  estates  escheating  and  not  being  for- 
feited that  they  go  to  the  lord  of  the  fee 
(that  is,  subject  to  the  crown's  year^  day 
and  waste),  and  not  to  the  crown,  unless 
there  appears  to  be  no  intermediate  lord 
between  the  offender  and  the  crown,  in 
which  eyent  the  crown  takes  as  ultimate 
lord  of  the  fee.  In  the  case  of  treason, 
however,  the  offender  upon  attainder,  in- 
stead of  forfeiting  to  the  crown  the  pro- 
fits merely  of  such  freehold  lands  as  he 
had  at  the  time  of  committing  the  offence, 
during  his  life,  forfSeits  all  freehold  estates 
of  inheritance,  as  well  those  in  fee-tail 
as  those  in  fee-simple,  and  not  only  such 
as  he  had  at  the  time  of  the  commission 
of  the  offence,  but  those  also  which  he 
may  acquire  at  any  time  afterwards ;  and 
instead  of  forfeiting  to  the  crown  the  pro- 
fits of  his  copyhold  during  his  life,  and 
to  the  lord  of  the  manor  his  copyholds  in 
fee-simple  only,  he  forfeits  at  once  to  the 
lord  of  the  manor  all  the  copyholds  be- 
longing to  him  at  the  time  the  offence  was 
committed.  Where  the  offender  is  a 
male,  his  wife's  dower  is  also  forfeited  to 
the  crown,  which  is  not  the  case  in  felony. 
It  is  to  be  observed  that  the  crown  is  now 
empowered  (see  59  Geo.  III.  c.  94)  to  re- 
store the  whole  or  any  part  of  any  lands 
or  hereditaments  to  which  it  becomes  en- 
titled by  escheat  or  fbrfeiture  to  the 
fiunily  of  the  offender,  a  provision  which 
has  greatly  mitigated  the  harshness  of 
the  law  of  forfeiture.  The  Criminal  Law 
Commissioners  however  recommend  the 
entire  abolition  of  the  confiscation  of  pro- 
perty as  a  necessary  incident  to  convic- 
tions for  treason  or  felony.  (Seventh  He- 
port  on  Criminal  Law.)  The  difference 
between  the  judgment  of  death  for  treason 
and  that  for  felony  requires  no  comment 
Besides  the  above  peculiarities  of  pun- 
ishment, these  different  classes  of  offences 
are  distinguished  by  particular  forms  of 
procedure ;  but  it  will  be  more  convenient 


to  refer  to  these  when  descrilnng  our 
general  system  of  criminal  procedure. 

Having  pointed  out  the  lesdiDg  dia- 
racteristics  of  the  various  classs  into 
which  indictable  crimes  are  diviaWe  by 
the  law  of  England,  it  is  now  proposed 
to  state  shortl;^  what  are  the  different 
offences  comprised  under  each  of  those 
classes.  In  this  view  the  ofifisDces  belongs 
ing  to  each  class  are  arranged  imder 
their  several  punishments.  The  clsssa 
are  taken. in  the  same  order  as  before.  It 
will  be  proper,  however,  in  the  first  in- 
stance, to  show  what  persons  are  capable 
of  committing  crimes,  to  notice  one  or 
two  provisions  of  general  i^)plicatioD,  for 
the  purpose  of  preventing  repetition,  and 
to  make  a  few  explanatory  observatioitt. 

According  to  the  law  of  England,  all 
persons  above  the  age  of  seven  years,  ex- 
cept such  as  by  reason  of  unripeness, 
weakness,  unsoundness,  disease,  or  ddn- 
sion  of  mind,  are  incapable  of  disoera- 
ing,  at  the  time  they  do  an  act,  that  the 
act  is  contrary  either  to  the  law  of  God 
or  the  law  of  the  land,  are  crimiDally 
responsible  fbr  such  act ;  but  temponuv 
incapacity  wilfully  incurred  by  mtoxi- 
cation  or  other  means  is  no  excuse. 
An  infisint  of  the  age  of  seven  and  under 
fourteen  years,  however,  is  to  be  pre- 
sumed to  be  incapable  of  committing 
a  crime  until  the  contrary  be  proved. 
Duress,  also,  inducing  a  well-grounded 
fear  of  death  or  grievous  bodily  harm, 
will  excuse  a  person  acting  under  such 
duress  in  all  cases  except  treason  and 
murder ;  and  a  married  woman  commit- 
ting any  offence,  except  those  last-men- 
tioned, if  her  husband  be  present  at  the 
time,  shall  be  presumed  to  have  acted 
under  his  coercion,  and  be  entitled  to  an 
acquittal,  unless  it  appear  that  she  did 
not  so  act  A  married  woman  also  shall 
not  be  liable  to  conviction  fbr  receiving 
her  husband  or  any  other  person  in  his 
presence  and  by  his  authority. 

The  following  provisions  are  of  general 
application.  By  the  staL  7  Will.  IV,  & 
1  Vict  c  90,  s.  6,  it  is  enacted  that  no 
court  shall  direct  any  offender  to  be  kept 
in  solitary  confinement  for  any  longer 
period  than  one  month  at  a  time  or  than 
three  months  in  the  space  of  one  year. 
Whenever,  tiierefore,   m  the  following 
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*™r  confinement  is  men* 
*;  jwt  of  the  ponishment  for  any 
't  toe  periods  dnrine  which  it  may 

I  ire  to  be  understood  as  re- 

gr«te«W«e7W!lI,  IV.  &  I  Vict. 

S^f*l5/iP^*»»  giTen  to  the  jury  on 

^"7  .person  for  any  felo 


trial 


\  where  the  crin 


'  any  felony 


anaEOQlt 


crime  charged  shall 


Jri!r"^*^'»»e  person,  to 
^I-;i^rf    7'  ^  to  find  a  verdict 

*^^     t^  shall  wa^ant  such 

r'JJl^PWi  the  court  may 

^J^  »  foand  guilty  of  an 

^waytma  not  exceeding  three 

'^«»»thowhard  labour  or  so- 

<>f*ithboth. 


-5LSS^"'V«-57,s.3,iti8 
^jnJWW  there  the  punishment  of 
r**K2^'<«fendere  formed,  be- 
*^  -?#Cr  ***  act,  the  whole  or 
P^**/**'*w»  to  be  pronounced,  the 
«J*"JJP"«  sentence  of  confinement 
tomm  «»nr  for tny  time  not  exceeding 
m^tMbswr  leu  than  one  month,  op 
ofiontoy  confinement,  in  lieu  of  the 
amicflecofhapg  whipped.  In  all  cases, 
i^emn,  when  whipping  is  mentioned 
ID  be  pirt  of  the  punishment,  without  its 
heh^  restricted  to  males,  the  above  pro- 
TiMBOpentn. 

BfibeS  k  4  Vict  c.  Ill,  made  pei^ 
pMi  iy  5  &  6  Vict  c.  85,  members  of 
/ciDl'«itek  or  other  banking  companies, 
coDOStiiig  of  more  than  six  persons,  com- 
■iltiiy  oBeaees  against  or  with  intent  to 
i^jon  or  defraod  such  co-partnerships, 
sre  made  liable  to  the  same  punishments 
m  if  they  had  not  been  or  were  not 
nfohen  of  such  co-partnerships. 

Jm  the  ibiknring  statement  the  general 
jeKnptifloonly  is  given  of  any  particular 
ggeooe.  It  is  to  be  observed,  however, 
te  where  a  crime  is  defined  by  statute, 
the  enactment  in  most  cases  comprises,  in 
^  masj  other  ofiences  <tistinct  from  the 
MKfil  ooe,  though  in  nature  connected 
^i^it  For  the  details  of  such  enact- 
aeom,  lefereoce  must  be  made  to  the 
Katottt  eited  at  the  end  of  each  offence. 
Wi^  leipeet  to  these  statutes,  those 
vhkh  define  die  crime,  as  well  as  those 
vhiefa  Mare  the  punishment,  are  re- 
fencd  tovberever  the  statutes  are  dis- 


tinct, and  these  are  arranged  as  regards 
any  particular  crime  in  the  order  of  date ; 
and  generally,  but  not  universally,  where 
statutes  of  both  descriptions  are  referred 
to,  those  by  which  the  crime  is  defined 
stand  the  first  in  order.  The  followinff 
statement  contains  no  offence  contained 
in  any  merely  temporary  act,  or  in  any 
local  or  private  act,  of  a  date  subsequent 
to  the  period  since  which  such  acts  have 
been  printed  separately  from  the  public 
general  acts. 

I.  Treasons.— (Copita J.) 

The  following  treasons  are  punishable 
with  death,*  viz. : — 

1.  Compassing  the  death  of  the  king 
(which  term  indades  a  queen  regnantj 
or  of  his  queen,  or  their  eldest  son  and 
heir;  violating  the  king's  companion^ 
(i. «.  his  wiffe)  during  the  coverture,  or 
the  king's  eldest  daughter  unmarried,  or 
the  wife  of  the  king's  eldest  son  and  heir ; 
levying  war  against  the  king  in  his  realm^ 
or  being  adherent  to  the  oub^b  enemies 
in  his  realm,  giving  them  aid  and  com- 
fort in  the  r^m  or  elsewhere,  and  being 
thereof  attain  ted  of  open  deed ;  or  slaying 
the  chancellor,  treasurer,  or  the  king's 
justices  of  the  one  bench  or  the  other; 
justices  in  eyre  or  justices  of  assize,  or 
any  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing 
their  office8.t    (25  Edw.  III.  st  5,  c.  2.) 

2.  Endeavouring  to  prevent  the  person 
next  in  succession  to  the  crown,  according 
to  the  Acts  of  Settlement,  from  succeeding 
thereto.    (I  Anne,  st  2,  c  17,  s.  3.) 

3.  Affirming,  by  writing  or  printings 
that  any  other  person  has  a  rignt  to  t& 
crown  otherwise  than  according  to  the 
Acts  of  Settlement  and  the  Acts  for  the 
Union  of  England  and  Scotland;  or  that 


*  To  eonoeal  or  keep  secret  any  treason  com- 
mitted or  intended  to  be  committed  is  termed 
misprision  of  treason,  «nd  is  pnnishahle  with  loss 
of  the  profits  of  lands  during  life,  forfeitare  of 
f^xxls,  and  imprisonment  for  life.  (See  1  &  S 
Phil,  and  Mary,  c.  10,  s.  8.) 

t  By  the  11  Hen.  VII.  c.  I,  it  is  enacted  that 
no  peraon' who  attends  upon  the  king  Jbr  the  time 
beingy  in  his  person,  and  does  him  true  and  fldth- 
All  service  or  allei^ance,  or  is  in  other  places  by 
his  commandment,  in  his  wars,  in  this  land  or 
without,  shall  for  such  deed  and  true  allegiance  b« 
convicted  or  attainted  of  treason. 
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the  crown,  with  the  aathority  of  parlift- 
ment,  is  unable  to  limit  the  descent  of 
the  crown.    (6  Anne,  c  7,  s.  1.) 

4.  Compassing  or  intending  the  death 
or  destitiction,  or  anj  bodily  harm  tending 
to  death  or  destruction,  maim  or  wound- 
ing,  imprisonment  or  restraint  of  the 
person  of  th^  king;  or  to  deprive  or  de- 
pose him  from  the  crown ;  or  to  levy  war 
against  him,  within  the  realm,  in  order 
to  compel  hjjoi  to  change  his  measures  or 
counsels,  or  in  order  to  overawe  the  parlia- 
ment ;  or  to  move  any  foreigner  to  in- 
vade any  of  the  British  dominions ;  such 
eompassin^jf  or  intention  being  expressed 
by  publishmg  some  printing  or  writing, 
or  by  some  overt  act  or  dera.  (36  Geo. 
III.  c  7,  s.  1,  made  perpetual  by  57  Greo. 
IIL  0.  6.) 

5.  Being  married  to,  or  being  con- 
cerned in  procuring  the  marriage  of  anv 
issue  of  her  present  majesty  wmlst  suui 
issue  are  under  eighteen  (in  case  the 
crown  shall  have  descended  to  any  such 
before  that  age),  without  the  consent  in 
writinff  of  the  regent  and  the  assent  of 
both  Houses  of  Parliament  (3  &  4  Vict 
C  52,  s.  4.) 

6.  Knowing  any  person  to  have  com- 
mitted any  of  the  before-mentioned  capi- 
tal treasons,  receiving,  relieving,  comfort- 
ing, or  assisdng  him,  or  uding  his  escape 
from  custody. 

7.  Bringing  into  the  realm  papal  bulls 
or  other  writings  or  instruments  from  the 
See  of  Rome ;  or  publishing  or  putting  in 
use  any  such  bulls,  writings,  or  instru- 
ments.*   (13  Eliz.  c.  2,  8S.  2  and  3.) 

Besides  die  last-mentioned  offence,  there 
also  existed  till  quite  recently  several 
other  capital  treasons  relating  to  die  See 
of  Rome ;  but  these  were  repealed  by  the 
7  &  8  Vict  c.  102. 

Treason — {Non-  CapitaL) 
The  following  treason  (the  one  already 
alluded  to)  is  punishable  with  transporta- 
tion for  life  or  not  less  than  seven  years, 
or  with  imprisonment  for  any  term  not 
exceeding  four  nor  less  than  two  years. 


*  The  repeal  of  thl«  offence  ii  recomraendtd  by 
the  Commiadonen  for  reviling  and  consolidating 
the  Criminal  Law.  See  their  Report  on  Ftenaltlet 
and  Diaabilitiea  in  regard  to  Religioua  Opinions, 
dated  the  SOth  May,  1840. 


with  or  without  hard  labour  orsoIitBiy 
confinement,  or  with  both,  vis.:— 

1.  Forperyof  the  great  seal,  her  ma- 
jes^s  pnvy  seaal,  any  privy  sigDet  of  her 
majesty,  the  royal  sign  manual,  the  teals 
appointed  to  be  used  in  Scotland,  and  the 
neat  and  privy  seals  of  Ireland.  (11 
Geo.IV.&l  Wm.IV.  c.  66,  s.  2;  2&3 
Wm.  IV.  c  123 ;  8  &  4  Wm.  IV.  c.44, 
s.  3;  7  Wdl  IV.  &  I  Vict  c  84,  86. ^ 
and  3.) 

II.  PRiEMCMlBSS. 

The  following  are  the  offences  comisg 
under  this  denomination  still  in  force  :— 

1.  Derogating  from  the  queen's  oourtB 
(27  Edw.  III.  Stat  1,  c  1,  s.  1). 

2.  Deans  and  chapters  omitting  to  elect 
a  bishop ;  and  archbishops  or  bishops  to 
consecrate  the  person  so  elected,  after  re- 
ceiving the  queen  s  conge  d'^re.  (25 
Hen.  VIII.  c.  20,  s.  7 ;  repealed  by  I  &  2 
Philip  and  Mary,  c  8,  and  revived  by 
1  Elia.  c  7.) 

3.  Molestmg  the  possessors  of  abbey 
lands  contrary  to  the  provisions  of  I  &  i 
Philip  and  Mary,  c  8.  (1  &  2  Phil,  and 
Mary,  c  8,  s.  40.) 

4.  Obtaining  any  stay  of  proceedings, 
other  than  by  arrest  of  judgment  or  writ 
of  error,  in  suits  for  monopolies.  (21  Jac. 
I.  c  3,  s.  4.) 

5.  Procuring  any  stay  of  proceedings, 
other  than  by  the  authority  of  the  court, 
in  acdons  brought  against  persons  for 
making  proviuon  or  purveyance  for  the 
crown.    (12  Car.  II.  c  24,  s.  14.) 

6.  Asserting  maliciously  and  advisedly, 
by  speaking  or  writing,  tmit  both  or  either 
House  of  Parliament  has  a  legislative  au- 
thority without  the  crown.  (13  Car.  II. 
c  l,s.  3.) 

7.  Sending  any  subject  of  the  realm  a 
prisoner  beyond  the  seas  in  defiance  of  the 
Habeas  Corpus  Act  (31  Car.  II.  c.  3* 
s.  12.) 

8.  Asserting,  maliciously  and  directly, 
by  preaching,  teaching,  or  advised  speak- 
ing, that  any  person,  other  than  accord- 
ing to  the  Acts  of  Settlement  and  Uaioo, 
has  any  right  to  the  throne  of  these  king* 
doms,  or  that  the  queen  and  parliament 
cannot  make  Uws  to  limit  the  descent  of 
the  crown.    (6  Anne,  c.  7.  s.  2.) 

9.  Knowingly  and  wilfully  scdemniangt 
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or  bong  prawnt  at  any  mar- 
riage iorbiddcn  bvtlie  Royal  Marriage 
Aet    02G<o-ni.e.ll,  s.d.) 

10.  Aiding,  eoBifrTQiig,  or  maintainiDg 
Mwnt  who  bring  into  the  realm  papal 
boUs  or  other  writings  or  instroments 
from  the  See  of  Rome  to  the  intent  to  ap- 
boM  the  joriadietiaD  or  airthority  of  the 
^^    (13  EHi.  e.  2,  a.  4.) 


IIL  fMU^JOE^-^CapiUil) 

The  foUowiBg  fekmies  are  punishable 
with  detUk,  viz. : — 

1.  Deploying  shipa  of  war  or  her  ma- 
jesty's anenak,  dock-yards,  naval,  mili- 
tary orvietoalfiBg  stores,  or  other  ammn- 
niliaBofvar,&e.  (12  Geo.  III.  c.  24,  s.  1.) 

2.  Murder.  (9  Geo.  IV.  c.  31,  s.  3.) 

a.  Unnatand  offienoes.  (9  Geo.  IV. 
t  31, 1.15.) 

4.  Attempti  to  nmrder  by  adminis- 
termg  poiioD,  or  by  woandinj^,  or  by  any 
other  means  where  bodily  injury  dan- 
geroos  to  fiib  IS  caused.  (7  Wm.  IV. 
AlFictc85,s.2.) 

5.  Bnri^arT,  asgravated  by  striking  an 

iiBDaie.  (7  Wm.  IV.  &  1  Vict  c  86,  s.  2.) 

€.  Robbery,  aggraTated  by  wounding 

tbe  penoo  robbed.    (7  Wm.  IV.  &  1 

Tiet  c.  87,  a.  2.) 

7.  PiraCT,  aggraTated  by  endangering 
tbe  life  of  any  person  on  board  of  the 
▼eael  m  respeiet  of  which  the  piracy  is 
cmaiilted.  (7  Wm.  IV.  &  1  Vict.  c. 
88,1.4.) 

8.  Setting  fire  to  a  dwelling-house,  any 
pmon  being  therdn.  (7  Wm.  IV.  &  1 
VicL  c:  89,  s.  2.) 

9.  Destroying  Tessels  with  intent  to 
nsrder,  or  whereby  human  life  is  endan- 
gered. (7  Wm.  IV.  ft  1  Vict  c  89,  s.  4.) 

10.  Exhibiting  fhlse  lights,  &c.  with 
intent  to  bring  diips  into  dan^,  or  un- 
lawfoIlT  doinff  anything  tendmg  to  the 
desduction  ofships  in  distress.  (7  Wm. 
IV.  ft  1  Vict  c  89,  s.  5.) 

Besides  the  above  offences,  that  of  wil- 
fblly  and  without  lawfhl  excuse  having 
or  being  possessed  of  any  forged  stamp 
used  in  pnisnanoe  of  any  act  relating  to 
any  Cities  on  gold  or  stiver  plate  nude 

•  The  tepeal  df  tbte  effroee  is  raeoamended 
b^the  CMMonea  te  BetWag  and  GodmU- 
4ttB^(k»OrimimlLMr. 


or  wrought  in  Great  Britain,  for  the  pui^ 

pose  of  marking  or  stamping  such  iJate, 

appears  to  be  still  punishable  with  death. 

That  offence  is  contained  in  55  Gea 

III.  c.  18.5,  s.  7,  by  virtue  of  which  en- 
actment it  was  formerly  also  a  capital 
crime  to  forge  or  utter  the  stamps  pro- 
vided for  marking  any  such  plate,  or  to 
fiaudulently  remove  such  stamps  tnm 
one  piece  of  such  plate  to  another,  or 
privately  and  secretly  to  use  such  stamps 
with  intent  to  defiraud  the  king.  The 
punishment  of  death  for  these  last- men- 
tioned offences  was  repealed,  however, 
by  11  Geo.  IV.  ft  1  Wm.  IV.  c  66.  s.  1 
(as  to  the  forging  and  uttering),  and  by 

4  &  5  Vict.  c.  56,  s.  1  (as  to  the  remov- 
ing and  fraudnlently  using);  but  b^ 
some  inadvertence  (for  it  is  clear  that  it 
can  never  have  been  intended)  the  offence 
of  being  possessed,  without  lawful  ex- 
cuse, of  forged  stamps  for  marking  gold 
or  silver  plate  (the  least  criminal  of  all 
the  acts  specified  in  55  Geo.  III.  c  185, 
s.  7)  is  stiU  left  capital.' 

{Non-Capital.) 

Non-capital  felonies  are  punishable  as 
follows,  VIS.,  with 

I.  Transportation  for  life,  and  previ- 
ously thereto  imprisonment,  with  or  with- 
out hard  labour,  for  any  term  not  exceed- 
ing four  years. 

I.  Ofifenders  transported  fW)m  Great 
Britain  being  found  at  large,  without 
some  lawful  excuse,  before  the  expiration 
of  their  term  of  transportation.    (5  Gea 

IV.  c.  84,  s.  22 ;  4  &  5  Wm.  IV.  c  67.) 

II.  T)ratuportationfor  life, 

1.  Rape.  (9  Geo.  fV.  c.  31,  s.  16;  4  ft 

5  Vict  c.  56,  8.  3.) 

2.  Carnally  knowing  and  abusing  girls 
under  ten  years  of  age.  (9  Geo.lV.  c. 
31,  s.  17 ;  4  &  5  Vict  c.  56,  s.  3.^ 

3.  Forgery  of  the  name  or  handwriting 
of  the  Receiver-General  of  Customs,  or 
of  the  Comptroller-General  of  Customs, 
&C  to  any  draft  &c.  on  the  Bank.  (8  ft  9 
Vict  c.  85,  s.  26.) 

III.  Tranaportation  for  life  or  not  less 
than  fifteen  years,  or  imprisonment  for  any 
term  not  exceeding  three  years,  with  or 
without  hard  labour  or  solitary  confine- 
ment, or  with  both. 

1,  Piracy.  (28  Hen.  VIII.  c  15;  11  ft 
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12  Wm.  III.  c  7,  88. 8, 9, and  10;  4  G€0. 
Lc  11,8.  7;  6  Geo.  I.  c  19;  8  Geo.  L 
c  24,  88.  1  and  3 ;  2  Gea  II.  c  28,  s.  7  ; 
18  Gea  IL  c  80 ;  7  Wm.  IV.  &  1  Vict, 
c  88,  ss.  3  and  5.) 

2.  Offences  against  the  Riot  Act*  (1 
Geo.  I.  Stat  2,  c  5,  ss.  1  and  5 ;  7  Wm. 
IV.  &  1  Vict  c  91, 88.  1  and  2.) 

3.  Rescuing  a  murderer  out  of  prison, 
or  whilst  going  to  or  during  execution. 
(25  Geo.  11.  c  37,  8.  9;  7  Wm.  IV.  &  1 
Victc.  91,88.  land  2.) 

4.  Seducing  soldiers  or  sulors  from 
their  allegiance,  or  inciting  them  to  mu- 
tiny.   (37  Geo.  III.  c  70,  8.  1 ;  57  Geo. 

III.  c.  7 ;  7  Wm.  IV.  &  1  Vict  c  91, 
ss.  1  and  2.) 

5.  Administering  oaths  binding  any 
person  to  commit  treason  or  any  c^itsd 
felony.  ^52  Geo.  III.  c.  104,  s.  1 ;  7 
Wm.  IV.  &  1  Vict  c  91,  88.  1  and  2.) 

6.  Any  subject  of  her  majesty,  or  any 
person  residing  in  any  of  the  queen's  do- 
minions or  in  any  place  under  the  govern- 
ment of  the  East  India  Company,  or  upon 
the  high  seas,  or  within  the  Admiralty 
jurisdiction,  carrying  away,  &c.  persons 
to  make'slaves  of  them.  (5  Greo.  IV.  c. 
113,  8.  9  ;  3  &  4  Wm.  IV.  c.  73;  7  Wm. 

IV.  iSL  1  Vict  c  91,  68.  1  and  2.t) 

-.  7.  Assembling  armed,  to  the  number 
of  three  or  more,  for  the  purposes  of 
smuggling.  (7  Wm.  IV.  &  1  Vict  c.  91, 
ss.  1  and  2 ;  8  &  9  Vict  c  87,  s.  63.) 

8.  Shooting  at  vessels  belonging  to  the 
navy  or^in  the  revenue  service,  wiuin  100 
leagues  of  the  coast ;  or  shooting  at  reve- 
nue officers  and  others  duly  employed  for 
the  prevention  of  smuggling.  (7  Wm.  IV. 
&  1  Vict  c  91, 88.  1  and  2 ;  8  &  9  Vict 
c.  87,  s.  64.) 

9.  Attempts  to  murder,  by  attempting 
to  administer  poison,  or  by  snooting  at  or 
attempting  to  drown,  sumx^te,  or  stran- 
gle any  person,  although  no  bodily  in- 
jury be  eflFected.  (7  Wm.  IV.  &  1  Vict 
c  85,  ss.  3  and  8.) 

10.  Shooting  at  or  attempting  to  dis- 
charge any  kind  of  loaded  arms  at  or 
wounding  any  person,  with  intent  to  do 


"  •  See  abo  17  Rich.  U.  c.  8 ;  IS  Hen.  IV.  c  7 ; 
2  Hen.  V.  stat.  1,  c  8.  Also  33  Geo.  UL  c.  67,  •. 
I ;  41  Geo.  III.  (U.  K.)  c.  19,  •.  4,  m  to  xioti  by 
keelsmen. 
t  See  aUo  3  &  4.Vict.  c.  IH. 


grievous  bodily  harm  to  such  person,  or  to 
prevent  lawful  apprehension  or  detainer. 
(7Wm.IV.  &1  Vict  c  85,  ss.  4  and  8.) 

11.  Sending  explosive  substances,  &c. 
to  any  person,  or  throwing  any  corrosive 
fluid  or  other  destructive  matter  upon 
any  person,  with  intent  to  do  grievoos 
bodily  harm,  and  whereby  grievous  bo^y 
harm  is  done  to  any  person.  (7  Wm.  IV. 
&  1  Vict  c.  85,  88. 5  and  8.) 

12.  Attempting  to  procure  the  miaar- 
riage  of  women.  (7  Wm.  IV.  &  1  Vict- 
c.  85,  ss.  6  and  8.) 

13.  Robbery,  agmvated  by  the  o& 
fender  being  armed,  by  numbers,  or  by 
the  use  of  personal  violence  to  the  person 
robbed.  (7  Wm.  IV.  &  1  Vict  c  87,  ss.  3 
&  10.) 

14.  Extorting  property  by  threatening 
to  accuse  of  unnatural  crimes.  (7  Woi. 
IV.  &  1  Vict  c.  87,  ss.  4  and  10.) 

15.  Setting  fire  to  places  of  worship  or 
houses,  or  to  buildings  or  erections  used 
for  the  purposes  of  trade,  with  intent  to 
injure  or  defraud  any  person.  (7  Wm-  IV. 
&  1  Vict  c.  89,  ss.  3  and  12.) 

16.  Setting  fire  to  or  otherwise  de- 
stroying vessels,  with  intent  to  prejudice 
any  person  interested  therein  or  in  the 
goods  on  board  the  same,  as  an  owner, 

rrt  owner,  or  underwriter.  (7  Wmu  IV. 
1  Vict  c.  89,  68.  6  and  12.) 

17.  Forcibly  preventing  a  person  en- 
deavouring to  save  his  life  from  a  -vessel 
in  distress  or  wrecked.  (7  Wm.  IV.  &  1 
Vict  c  89,  ss.  7  and  12.) 

18.  Setting  fire  to  coal-mines.  (7  Wm. 
IV.  &  1  Vict  c.  89.  86.  9  and  12.) 

19.  Setting  fire  to  stacks  of  com,  grsdn, 
coal  or  wood,  &c.,  or  to  any  steer  of  wood. 
(7  Wm.  IV.  &  1  Vict  c  89,  ss.  10  and  120 

IV.  ThinqiortcUion  for  life  or  not  less 
than  fifteen  years,  or  imprisonment  for 
any  term  not  exceeding  three  years. 

1.  Setting  fire  to  farm  buildings  or  to 
buildings  or  erections  used  in  fhrming 
land ;  or,  for  the  purpose  of  setting  fire  to 
such  fiirm-buildings,  settbg  fire  to  farm 
produce  or  implements  being  therein*  with 
mtent  in  any  such  case  to  injure  or  def  raad 
any  person.*   (7  &  8  Vict,  c  62,  ss.  1  and  2.) 


*  OITendeia,  if  malef  under  eighteen  yean  of 
age,  may  also  be  whipped  in  additfoD  to  any  oiher 
punishment.  (See  a.  S.) 
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V.  Trangpariaiumfor  life  or  not  lea 
kfaui  ten  jean,  or  miprisomnfint  for  any 
term  HOC  exceediug  three  years,  with  or 
witfaoot  bard  labour  or  solitary  confine- 
ment, or  with  both. 

1.  Boi^lary.  (7  Wm.  IV.  &  1  Vict  c 
86,  as.  3aiid  7.) 

VL  Tnuuporiatumfar  life  or  not  less 
than  aerenyean. 

1.  PersQoating  soldiers  or  other  per- 
sons entitled  to  priae^money,  &c.  on  ac- 
ooant  of  military  services,  or  their  repre- 
sentatives; or, 

2.  Forging  the  name  or  handwriting  of 
any  penon  so  entitled,  or  of  any  ofiScer  or 
servant  of  Chelsea  Hospital,  &c.,  or  any 
wribBg  eonoeming  ^e  payment  of  any 
sncbpriae-money,  &c.  (2  Wm.  IV.  c  53, 
a.  49.) 

VIL  Tmsporiatumfor  life  or  for  any 
term  of  years. 

1.  Taking  oath  (not  bemg  compelled 
thereto)  binding  the  person  taking  the 
same  to  eooimit  treason  or  any  capital 
felooT.     (52  Geo.  in.  c.  104,  s.  1.) 

2.  PerBOoating  Eoldiers  or  other  per- 
sona entitled  to  pensions,  &c.  on  account 
of  Bulitary  services,  or  their  representa- 
tives; or, 

Z.  Forging  the  name  or  handwriting  of 
any  person  io  entitled,  or  of  any  officer  or 
servant  of  Chdsea  Hospital,  &c  or  any 
writing  eonoeming  the  payment  of  any 
SBcb  pensions,  &c.  (7  Geo.  IV.  c.  16,  s. 
38.) 

VIII.  Trttm^QHiUum  for  life  or  for 
foorteen  or  seven  years. 

1.  Aiding  the  escape  of  prisoners  of 
war  lirom  prison  or  from  the  queen's 
dominions,  if  at  large  upon  parole.  (52 
Geo.  in.  c  15e,s.l.) 

2.  Snlijectsof  her  majesty  aiding,  upon 
the  high  seas,  the  escape  of  prisoners  of 
war  after  they  have  qutted  the  coast  (52 
Geo.  III.  c  156,  s.  a) 

IX.  TraMsportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for  any 
Sera  not  exceeding  seven  years,  with  or 
vridwat  hard  labour. 

1.  Stealing  or  embezzling  her  ma- 
jesty's ammnnition,  naval  or  military 
storea.(4Geo.  IV.c63;  7&8Geo.IV. 
e.27.) 

2.  Sending  letters  Uireatening  to  kill 
any  person,  or  to  bam  hia  house,  stacks, 


&c. ;  or  rescuing  a  person  in  custody 
for  any  such  offence.  (4  Geo.  IV.  c.  54, 
s.  3  ;  7  &  8  Geo.  IV.  c.  27.) 

3.  Bankrupt  not  surrendering,  or  not 
discovering  all  his  estate,  or  emb^zling  or 
concealing  any  part  thereof  to  the  amount 
of  10/.  or  upwards,  &c.  (5  &  6  Vict  c.  122, 
ss.  32  and  93.) 

X.  TroMgportation  for  life  or  not  lest 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  less  than  two 
years,  with  or  without  hard  labour  or  soli- 
tary confinement,  or  with  both. 

1.  Forgery  of  the  seal  or  bonds  of  the 
South  Sea  Company  (6  Geo.  I.  c.  4,  s.  56 ; 
11  Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  1 
and  26) ;  of  receipts  or  warrants  of  the 
South  Sea  Company  (6  Geo.  I.  c.  1 1 ,  s.  50 ; 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  s.  4; 
2  &  3  Wm.  IV.  c  123;  3  &  4  Wm.  IV. 
c.  44,  8.  3;  7  Wm.  IV.  &  1  Vict  c.  84, 
ss.  2  and  3) ;  of  seals,  policies,  &c  of  the 
London  and  Royal  Exchange  Assurtmce 
Companies  (6  Geo.  I.  c  18,  s.  13;  11 
Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and  26) ; 
of  certain  Annuity  Orders  made  forth  m 
pursuance  of  6  Geo.  I.  cc  11  and  17, 
7  Geo.  I.  St.  1,  c.  30,  8  (Jeo.  I.  c  20,  or 
9  Geo.  I.  c  12,  or  of  any  authority  to 
transfer  the  same  (9  Geo.  I.  c.  12,  s.  4  ; 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
26) ;  of  the  name  or  handwriting  of  the 
Accountant- General,  Registrar,  or  Clerk 
of  the  Report  Office  (of  the  Court  of 
Chancery),  or  of  any  cadiier  of  the  Bank, 
to  any  instrument  relating  to  the  suitors^ 
money  or  effects  (12  Gea  I.  c  32,  s.  9; 
11  Gea  IV.  &  1  Wm.  IV.  c  66,  ss.  1, 
26,  and  31);  of  Mediterranean  Passes  (4 
Geo.  II.  c.  18,  a  1;  11  Geo.  IV,  &  1 
Wm.  IV.  c.  66,  ss.  1  and  26)  ;  of  the  com- 
mon seal,  bonds,  &c.  of  the  English 
Linen  Company  (4  Geo.  III.c.  37,  s.  15 ; 
11  Geo.  IV:  &  1  Wm.  IV.c  66,  ss.  1  and 
26);  of  certificates,  &c.  of  the  Com- 
missioners for  the  Reduction  of  the  Na- 
tional Debt  (32  Geo.  III.  c  55,  s.  9 ;  U 
Geo.  IV.  &  1  Wm.  IV.  c  66,  s.  4 ;  2  &  3 
WnL  IV.  c.  123;  3  &  4  Wm.  IV.  c  44, 
s.  3 ;  7  Wm.  IV.  &  1  Vict  c.  84,  ss.  2 
and  3) ;  of  the  seal,  policies,  &c.  of  the 
Globe  Insurance  Company  (39  Geo.  III. 
c  83,  s.  22 ;  11  Geo.  IV.  &  1  Wm.  IV. 
c  66,  ss.  1  and  26) ;  of  the  name  or  hand- 
writing of  the  Treasurer  of  the  Ord- 
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naneei  &c,  to  any  draft,  &c.  on  tiie 
Bank  (46  G€o.  III.  c.  45,  s.9;  11  G€o. 
IV.  &  1  Wm.  IV.c.  66,  8.  4  ;  2  &  3  Wm. 
IV.  c  123;  3  &  4  Wm.  IV.  c  44,  s.  S ; 
7  Wm.  IV.  &  1  Vict  c.  84,  ss.  2  and  3) ; 
of  the  name  or  handwriting  of  the  Re- 
ceiver-General of  Stamps  and  Taxes,  or 
of  his  derk,  or  of  the  Commissioners  of 
Stamps  and  Taxes,  to  any  draft,  &c  on 
the  Bank  (46  Geo.  IIL  o.  76,  s.  9;  11 
Geo.  IV.  &  1  Wm.  IV.  c,  66,  s.  4;  2  &8 
Wm.  1  V.lc.  123 ;  3  &  4  Wm.  1 V.  c  44,  s.  3 ; 
4  &  5  Wm.  IV.  c  60;  5  &  6  Wm.  IV. 
c  20;  7  Wm.  IV.  &  1  Vict.  c.  84,  ss.  2 
and  3);  of  contracts,  certificates,  &c.  rela- 
ting to  the  redemption  of  the  land-tax 
(52  Geo.  III.  c.  143,  s.  6;  11  Geo.  IV.  & 

I  Wm.  IV.  c.  66,  ss.  1  and  26) ;  of  stamps 
on  ▼ellum,  parchment,  or  paper  *  (52 
Geo.  III.  c.  143, 8.  7 ;  55  Geo.  111.  c  184, 
8.  7;  11  Geo.  IV.  &  1  Wm-  IV.  c.  66, 
88. 1  and  26) ;  of  debentures  or  certificates 
for  the  payment  or  return  of  money 
required  by  any  act  relating  to  the  Cus- 
toms or  Excise  (^52  Geo.  III.  c.  1 43,  s.  1 0  ;t 

I I  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
26) ;  of  stamps  on  gold  or  silver  plate 
(55  Geo.  III.  c.  185,  s.  7 ;  11  Geo.  iV.  & 
1  Wm.  IV.  c.  66,  88. 1  and  26) ;  of  certifi- 
cates of  Commissioners  for  tiie  issue  of 
Exchequer-bills  for  carrying  on  public 
works  and  fisheries  in  the  United  King- 
dom (57  Geo.  III.  c.  34,  s.  63 ;  3  Geo.  IV. 
c  86, 8.  54 ;t  11  Geo.  IV.  &  1  Wm.  IV. 
e.  66, 88.  1  and  26) ;  of  the  name  or  hand- 
writing of  the  Accountant-General, 
Barons,  or  Clerk  of  the  Reports  (of  the 


*  As  to  the  foxzery  of  stampt  on  newspapen, 
the  6  &  7  Wm.  IV.  c.  76,  •.  I,  appean  to  make 
that  otfenotf  punishable  under  ab  Geo.  111. 
e.  184,  a.  7,  i.  0.  in  the  aame  manner  aa  the  for- 
gery of  itampa  on  vellum,  parchment,  or  paper. 
See  Lonadale'a  'Statute  Criminal  Law,'  p.  81, 
note  (e.) ;  the  language  of  the  Act,  however,  is 
very  obecnre. 

t  The  52  Geo.  III.  c.  US,  a.  10,  appean  to  be 
repealed,  so  ftur  as  relate*  to  the  Giutoma,  by  6 
Geo.  IV.  c.  105,  a.  297;  at  all  events  is  so  by 
8  &  4  Wm.  IV.  c.  50,  s.  3.  Also,  as  to  certiflcates 
relating  to  the  duties  of  Excise,  see  41  Geo.  111. 
fU.Kjc.  91,s.  5. 

t  See  also  57  Geo.  HI.  c.  124 ;  1  Geo.  IV.  cc  60 
and  81 :  1  8c  9  Geo.  IV.  e.  Ill ;  4  Geo.  IV.  c.  63 ; 
5  Geo.  IV.  CO.  36  and  77 ;  6  Geo.  IV.  c  85 ;  7 
Geo.  IV.  c.  SO ;  7  &  8  Geo.  IV.  cc.  12  and  47 ;  1 
ft  2  Wm.  IV.  c.  24 ;  4  &  6  Wm  IV.  c.  72 ;  7 
Wm  IV.  &  1  Vict  e.  51  ;  1  ft  8  Viet  c.  88 ;  8 
ft4Viot.«.  10^  aadftlie  Viet  e.9,a..U. 


Court  of  Exchequer),  or  of  any  cashier 
of  the  Bank,  to  any  instroment  relat- 
ing to  the  suitors'   money  or  efiecto  (I 
Geo.  IV.  c  35,  s.  27;  11  Geo.  IV.  &  1 
Wm.  IV.  c.  66,  88. 1  and  26);  of  certifi- 
cates or  appointments  relating  to  public 
salaries,    pensions,  and    allowanoa  (3 
Geo.  IV.  c  113,8.23;  11  Geo.  IV.  &  1 
Wm.  IV.  c  66,  ss.  1  and  26);  of  Ofd«n 
for  iMiymentB  in  connection  with  public 
salaries,    pensions,   and   allowaooes  (3 
Gea  IV.  a  113,8.  23;  11  Geo.  IV.&l 
Wm.  IV.  c.  66,  s.  4;  2  &  3  Wm.  IV. 
C  123;  3  &  4  Wm.   IV.  c  44,  8.  3:  7 
Wm.  IV.  &  1  Vict  c  84,  88. 2and  3);  rf 
certificates  of  certain  stock,  transferable 
at  the  Banks  of  England  and  Ireland 
respectively  (5  Geo.  fV.  c.  53,  s.  22 ;  11 
Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  1  and 
26) ;  of  the  name  or  handwriting  of  the  re- 
ceiver-general of  Excise,  or  Excise  comp- 
troller  of  cash,  &c.  to  any  draft,  &c  upon 
theBank(7&8Geo.IV.  c53,s.56;  11 
Geo.  IV.  &  1  Wm.  IV.  c  66,  8. 4 ;  2  & 
3  Wm.  IV.c  123;  3  &  4  Wm.  IV.  c.  44, 
8.  3;  7  Wm.  IV.  &  1  VicL  c.  84, ss.  2 
and  3) ;  of  stamps  upon  or  relating  to  cards 
or  dice  (9  Geo.  IV.  a  18,  s.  35;  11  Gea 
IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and  26);  of 
certificates,  &c.  as  to  annuities  grantable 
by  the  commissioners  fbr  the  reduction 
of  the  national  debt,  or  of  instruments 
made  by  them  relating  thereto  (10  Gea 
IV.  c  24,  8.  41 ;  11  Gea  IV.  &  I  Wm. 
IV.  c  66,  88.  1  and  26;  2  &  3  Wm.  IV. 
c  59, 8.  19  ;  7  Wm.  IV.  &  1  Vict  c  84, 
88.  1  and  3) ;  of  certificates  and  other  do- 
cuments in  order  to  obtain  pay  or  prise- 
money,  due  in  respect  of  services  pe^ 
formed  by  any  person  in  the  navy  (H 
Geo.  IV.  &  1  Wm.  IV.  c  20,  sa.  83  and 
88;  2  Wm.  IV.  c.40,  s.  35);  of  Exche 
quer-lnlls,*  Exchequer  debentures,  East- 


*  It  ia  doabtftd  whether  the  fotgery  of  Eidie^ 
qaer-biUs,  made  out  in  poxsuuice  of  the  simul 
Appropriation  Acti,  be  not  still  paaiduiUe  with 
death,  notwithatanding  the  repeal  of  that  pmiiih- 
ment  in  caae  of  the  foivery  of  other  Ruhcqneh 
bills.  In  thoee  acta  a  danae  continuea*  to  be  in- 
serted, notwithstanding  the  repeal  by  1 1  Geo.  I^'- 
&  I  Wm.  IV.  e.  S6,  so  fer  as  relates  to  tnj 
forgery,  of  the  48  Geo.  III.  c.  1  (which  nuade  the 
totnery  of  Exchequer-bills  directed  to  be  iamed 
under  that  Act,  a  capital  offence),  that  all  and 
every  the  clanses,  immsiona,  powinrs,  jprivilegea, 
idvaatages,  penalties,  ftridtares,  and  dUlMUHfs. 
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Infia  haofdBf  bank-notes,  bills  of  ex- 
tbsai^  jwtiBiMaury  notes   and  ▼arrants 
or  orders  fat  the  payment  of  money  (11 
Gea  IV.  &  1  Wm.  IV.  c;  66,  s.  3;   2  & 
3  Wm.  IV.  c  128,  s.  1 ;   3  &  4  Wm.  IV. 
c  44.  s.  3;  7  Wm.  IV.  &  1  Vict  c  84, 
B.  2  and  3) ;  of  transfers  of  any  public 
stoek  transnerable  at  the  Bank  or  Sonth 
Sea  House,  or  of  the  capital  stock  of  any 
body  ooiporate,  &c  established  by  char- 
ter or  aet  of  parliament  (11  Geo.  IV.  & 
I  Wm.  IV.  c.  66,  s.  6  in  part ;  2  &  3 
Wm,  TV.  e.  123,  8.  1 ;  3  &  4  Wm.  IV. 
c.  44«  8.  3 ;  7  Wm.  IV.  &  1  Vict  c  84, 
88^  2  and  3) ;  of  deeds,  bonds,  coort-rolls, 
reeeipte  for  money  or  goods,  or  aocomit- 
able  reeeipl^  or  orders  for  the  deliTery 
of   goodi  (11  Geo.  IV.  &  1  Wm.  IV. 
c  €6^  &  10);  of  entries  in  registers  of 
marriages  hercttlbre  kept,  or  in  registers 
of  hsptigns  or  burials  heretofore  or  here- 
after to  be  kept  hr  the  officiating  minister 
of  the  parisD,  sc,  or  of  marriage  li- 
cences (11  Geo.  IV.  &  1  Wm.  IV.  c.  66, 
8.  20  in  part;  6  &  7  Wm.  FV.   c.  86, 
SB.  43  and  49);  of  wills  and  other  testa- 
mentary writings,  and  of  powers  of  at- 
torney to   traufer    any  public    stock 
tran^rahle  at  the   Banks  of  England 
or  Irdand  or  the  Sooth-Sea  House,  or  to 
raoerfe  any  diridend  in  respect  of  any 
ncfa  stock  (11  GeoL  IV.  &  1  Wm.  IV. 
C66,ss.3and6;2&3  Wm.  IV. 
c  123,  s.  2;   7   Wm.  IV.  &  1   Vict 
c  84,  SB.  1  and  3) ;  of  certificates,  &c  of 
the  conimiasioners  Ibr  grantins  relief  to 
Triao&d,  Britidi  Gniana,  St  Lude,  and 
the  idand  of  Daminica(  2  &  3  Wm.  IV. 
C125,  s.  65;  5  &  6  Wm.  IV.  c  51 ;  7 
Wm.  IV.  &  I  Vict  c  84,  ss.  1  and  3) ; 
of  reeeipts  or  certificates  of  the  Slave- 
Compensatioii  Commissioners  (5  &  6  Wm. 
IV.  t  45,  s.  12;  7  Wm.  IV.  &  1  Vict 
c  84,  ss.  1  and  3) ;  of  receipts  Ibr  snb- 
saiptkais  towards  the  som  of  fbor  mil- 
Imds  fijT  ftanding  Exeheqoer-lnlls  (2  & 
3Viete.97,s.32> 


2.  Ofiending  a  third  time*  in  uttering 
counterfeit  gold  or  silver  foreign  coin  not 
permitted  to  be  current  within  this  realm. 
(37  Geo.  III.  c  126,  s.  4;  11  Geo.  IV. 
&  1  Wm.  IV.  c  66,  86.  1  and  26.) 

3.  Personating  seamen,  marines,  or 
other  persons  entitled  to  any  allowance 
from  the  Compassionate  Fund  of  the  navy, 
in  order  to  receive  their  pay  or  prize- 
money,  or  allowance  from  the  Omipas- 
sionate  Fund.  (11  (Jeo.  IV.  &  1  Wm.  IV. 
c.  20,  ss.  84  and  88.) 

4.  Taking  false  oath  in  order  to  obtain 
probate  of  the  will  or  admmistration  of 
the  effects  of  deceased  seamen  or  marines, 
or  demanding  their  pay  or  prize-money 
by  virtue  of  such  will  or  administration, 
Ac.  (11  Geo.  IV.  A  1  Wm.  IV.  c.  20, 
88.  85  and  88.) 

5.  Making  &l8e  entries  in  the  books  of 
the  Bank,  or  of  the  South  Sea  Company, 
or  making  transfers  of  stock  transfinrable 
at  either  of  those  places,  in  the  names  of 
persons  not  being  the  true  owners  thereof. 
(11  Geo.  IV.  &  1  Wm.  IV.  0.66,8.  5; 
2  &  8  Wm.  IV.  c.  123,  8.  1 ;  3  &  4  Wm. 
IV.  c,  44,  8.  8;  7  Wm.  IV.  A  1  Vict  c 
84, 88. 2  and  S,) 

6.  Personating  the  owner  of  any  such 
last-mentioned  stock,  or  of  the  capittd 
stock  of  any  corporate  body,  Ac.  esta- 
blished by  charter  or  act  of  parliament, 
or  of  any  dividend  payable  in  respect 
of  such  stock,  and  thereby  transferring 
or  endeavouring  to  transfer  such  stock, 
or  receiving  or  endeavouring  to  receive 
such  dividend.  (11  Geo.  IV.  A 1  Wm.  IV. 
c.  66,8.  6  in  part,  and  7 ;  2  A  3  Wm.  IV. 
c.  123,  8.  1 ;  3  A  4  Wm.  IV.  c.  44,  s.  3; 
7  Wm.  IV.  A  1  Vict  c.  84,  ss.  2  and  8.) 

7.  Acknowled^gany  recognizance  or 
bail,  cognovit  actionem,  judgment  or  deed 
to  be  enrolled,  in  the  name  of  any  person 
not  privy  thereto.  (11  Geo.  IV.  A  1 
Wm.  IV.  c  66,  8. 11.) 

8.  Destroying  or  injuring  registers  of 


in  Hit  4S  Oeou  HI.  e.1,  dull  be  spplied 
nd  eHended  to  Ihe  EKcheqaer-btlk  to  be  made 
■at  la  1  -      -  .  ...      .  . 

BHtkidaly  icpeatod  and  r»«iMetod  in  the  body 
ordHaeMli.  (SeeLomilde'f'StatateQdakiBal 
lMm,'^9%  tenote.) 

▼oun. 


prwiffyt*^  of  meh  Appropristion  Acts,  m 
I  efctfaBy,  to  dl  hiteiita  and  porpowa, 
■imI  avronl  dania  or  HoivlMMa  had  been 


•  Tbe  pnnlahment  for  oflfending  a  second  time 
it  impriaonment  tar  two  yean,  and  die  offender 
to  find  turetiea  for  good  beha\iour  for  t«o  yeaia 
more,  to  be  computed  horn  the  end  of  the  flnt 
two  yean;  and  for  offendtng  a  firrt  time  ia  im- 
prteonment  for  aix  months,  and  the  offender  to 
find  mretiea  for  good  bebaariow  far  aix  moatha 
more,  to  be  computed  from  tbe  end  of  tbe  U0L 
afai  montha :  37  6eo.  UK  e.  126,  a.  4.) 
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marriages  heretofore  kept»  or  registers  of 
baptisms  or  burials  heretofore  or  here- 
after to  be  kept  by  the  officiatinff  minis- 
ter of  the  parish,  &c  (11  Geo.  IV.  Si  1 
Wm.  IV.  c.  66,  s.  20  in  part;  6  &  7  Wm. 
IV.  c.  86,  ss.  43  and  49.) 

9.  Officers  of  the  Bank  or  South  Sea 
•  Company  secreting,  embezzling,  or  run- 
ning away  with  securities  or  effects.  (15 
Geo.  II.  c.  ia,s.  12;  24  Geo.  II.  c  11,  s. 
3 ;  35  Geo.  III.  c  66,  s.  6 ;  37  Geo.  III. 
c.  46,  B.  6 ;  4  &  5  Vict  c.  56,  a.  1.) 

10.  Priyately  or  secretly  using  stamps 
provided  in  pursuance  of  any  Stamp  Act, 
with  intent  to  defraud  her  Majes^  of  any 
duties  granted  by  such  act  (52  Geo.  III. 
o.  184,  s.  7;  55  Gea  III.  c  185,  s.  7; 
9  Geo.  IV.  a  18,  B.  35 ;  4  &  5  Vict  c.  56, 
S8.  1  and  4.) 

1 1 .  Fraudulently  tearing  off  or  remoiring 
stamps  from  vellum,  parchment,  paper, 
gold  or  silver  plate,  &c.,  with  intent  to 
use  them  again.  (55  Gea  III.  c  184,  s. 
7 ;  c.  185,  s.  7  ;  4  &  5  Vict  c  56,  ss.  1 
and  4.) 

12.  Offenders  transported  from  St 
Helena  coming  into  England  before  the 
expiration  of  their  term  of  transportation. 
(6  Gea  IV.  c.  85,  s.  18;  4  &5  \ict  c.  56, 
88.  I  and  4.) 

13.  Riotously  destroying  places  of 
worship  or  houses,  or  buildmgp  ccm- 
nected  with  trade  or  the  business  of 
mines.  (7  &  8  Geo.  I V.  c.  30,  s.  8 ;  4  &  5 
Vict  c.  56,  ss.  1  and  4;  6  &  7  Vict  c. 
10.) 

XI.  TyantportcUton  for  Itfe  or  not  less 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  less  than  two 
years. 

1.  Being  possessed,  without  lawfid 
excuse,  of  forged  dies  &c,  or  of  any 
vellum,  parchment  or  paper  luLvlng 
thereon  the  impression  of  any  forged  die 
&c.,  or  fraudentiy  udng  any  stamp  whidi 
shall  have  been  removed  from  any  other 
vellum  &c. ;  or  getting  out  of  or  from 
any  vellum  &c.  anj  matter  or  thing 
thereon  expressed,  with  intent  to  use  the 
stamp  then  being  thereon,  for  any  in- 
strument or  thing  liable  to  stamp  duty, 
Ac  (3  &  4  Wm.  IV.  c.  97,  88.  11  and 
12;4&6Wm.IV.c.  60.) 

2.  Forgery  of  postage  stamps ;  or  pri- 
vately or  fraadnlently  using  such  stamps, 


or,  without  lawful  excuse,  bemg  ponesnd 
of  any  paper  or  other  material  so  privBtely 
or  fraudulentiy  stamped.  .{^&.i  Victe. 
96,  s.  22.) 

XII.  TVangportatum for  lift QtiitAlm 
than  seven  years,  or  impnsooment  for 
any  term  not  exceeding  four  yean,  irith 
or  without  hard  labour  or  solitary  oon- 
finement,  or  with  bodi ;  and  the  ofikoder, 
if  a  male,  may  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  in  addi- 
tion to  such  imprisonment 

1.  Sending  threatening  letters  with  in- 
tent to  extort  money,  &a  (7  &  8  Geo.  IV. 
c  29,  ss.  4  and  8.) 

2.  CorrupUy  taking  any  reward  for 
helping  to  property  which  has  been 
stolen,  &C.  (unless  the  person  so  taking 
such  reward,  cause  the  offender  to  be  ap- 
prehended and  tried  for  the  same.  (7  &  8 
Geo.  IV.  c.  29,  ss.  4  and  58.) 

3.  Destroying  or  damaging  goods  of 
silk,  woollen,  Imen  or  cotton,  &c.  whilst 
in  progress  of  manu&cture,  or  any 
machine  or  implement  used  therein,  or 
forcibly  entering  any  place  to  commit 
any  of  those  offences.  (7  &  8  Gea  IV.  c 
30,  SB.  3  and  27.) 

4.  Breaking  down  sea-banks  &C., 
whereby  any  luid  shall  be  in  danger  of 
being  ovo^owed  or  damaged ;  or  destroy- 
ing works  on  navigable  rivers  or  canals. 
(7  &  8  Geo.  IV.  c.  30,  ss.  12  and  27.) 

5.  Destroying  &c.  public  bridges.  (7 
&  8  Geo.  IV.  c  30,  ss.  13  and  27.) 

XIII.  JYansportatiou  for  life  or  aoilm 
than  seven  years,  or  imprisonment  not 
exceeding  four  years,  with  or  witboat 
hard  lal^r  or  solitary  confinement,  or 
with  both. 

1.  Counterfoiting  the  queen's  cnrreot 
gold  or  silver  coin.  (2  Wm.  IV.  c.  34,  ss. 
3  and  19.) 

2.  Gilding,  or  silvering  or  colouring 
counterfeit  coin  or  any  pieces  of  metal, 
with  intent  to  make  them  pass  for  the 
queen's  current  gold  or  silver  coin;  or 
colouring  or  altering  genuine  coin,  with 
intent  to  make  it  pass  for  a  higher  coin. 
(2  Wm.  IV.  c.  34,  88.  4  and  19.) 

3.  Buying  &c.  or  putting  off  &c.  at  a 
lower  value  than  the  same  oj  its  denomi- 
nation imports,  or  importmg  into  the 
kingdom,  oounterfoit  coin  intended  to 
pass  for  the  queen's  current  gold  or  silver 
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eoin,  knowing  the  same  to  be  coonteTfeit 
(2  Wm.  IV.  c.  34,  SB.  6  and  19.) 

4.  Having  been  convicted  of  uttering 
coonlerfeit  coin  intended  to  pass  for  the 
qoeen's  cnrrent  gold  or  silver  coin,*  or 
having  been  convicted  of  uttering  snch 
eoin  and  being  possessed  at  the  time  of 
aach  uttering  of  taore  snch  omn,  or  having, 
on  the  same  day  or  within  ten  days  after- 
wards, uttered  more  such  c(nn,t  after- 
wards oommitting  any  of  such  ounces. 
(2  Wm.  I  y.  c  34,  ss.  7  and  19.) 

5.  Having  been  convicted  of  having  in 
possession  three  or  more  pieces  of  counter- 
fiat  eoin  intended  to  pass  for  the  queen's 
dtrrent  gold  or  silver  coin,  with  intent  to 
ntter  the  same,^  afterwards  committing 
the  like  offence.  (2  Wm.  lY.  c.  34,  ss.  8 
in  part  and  19.) 

6.  Wtthont  lawful  authority,  making, 
boying  or  selling,  or  having  iu  possession, 
&C.  any  instrument  adapted  lor  counter- 
feiting the  queen's  current  gold  or  silver 
coin.  (2  Wm.  IV.  c  34,  ss.  10  and  19.) 

7.  Without  lawftd  authority,  conveying 
out  of  the  Mint  instruments  of  coining, 
or  any  eoin,  bullion,  &e.  (2  Wm.  IV.  c 
34,  SB.  11  and  19.) 

8.  Persons  employed  under  the  Post 
Office  stealing,  embezzling,  secreting,  or 
destroying  post  letters  coutaining  money, 
&c  (7  Wm.  IV.  &  1  Vict  c  36,  ss.  26, 
41,42.) 

9.  Stealing  money,  &e.  out  of  post 
letters.  (7  Wm.  IV.  &  1  Vict  c  36,  ss.  27, 
41,  42.) 

10.  Stealing  post  letter-bags,  or  post 
letters  fhmi  post  letter-bags  or  fh>m  post- 
offices,  or  from  the  officers  of  the  post- 
office,  or  from  mails;  or  stop|nng  mails 
with  intent  In  rob  or  search  them. 
(7  Wm.  IV.  &  1  Vict  c  36,  ss.  28,  41, 42.) 

11.  Receiving  letters  or  other  property 
the  stealing,  &c  whereof  is  felony  under 
the  Post-office  Acts,  knowing  the  same 


*  Tlw  paniffaineiit  Ibr  mttering.  In  respect  of  a 
Ant  oOeare,  b  impnoament  for  any  term  nor  ex- 
eecdini;  one  year,  with  or  without  hard  labour 
m  aolitny  eanfineaient,  or  with  both. 

f  The  pankfament  for  atterinff,  aoeomiMnied 
"  '"^  ^       dbove  ^wdfied,  is,  for  a  first 


priaonment  for  any  term  not  exceeding 
tKoyeai*,  with  or  wtthont  hard  labour  or  solitary 
ammeoaent,  or  with  both. 
X  SeediepimidhinfeiitAralhitofllniee,  P.S1S. 


to  have  been  stolen,  &c  (7  Wm.  IV. 
&  1  Vict  c  36,  ss.  30,  41,  42.) 

12.  Forgery  of  the  name  or  hand- 
writing of  the  Receiver-General  of  the 
General  Postroffice,  &c.  to  any  draft  &c 
on  the  Bank.  (7  Wm.  IV.  &  1  Vict,  c  36, 
88.  33,  41,  42.) 

XIV.  TroMportatvm  for  life  or  not 
less  than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour. 

1.  Taking  away  or  detaining,  from 
motives  of  lucre,  an  heiress  &c.  against 
her  will,  with  intent  to  many  or  defile 
her,  &C.  (9  Geo.  IV.  c  31,  s.  19.) 

XV.  Tratuportatumfor  life  or  not  lesB 
than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour ;  or  such  fine  as 
the  court  shall  award. 

1.  Manslaughter.  (9  Geo.  IV.  c  31, 
8.9.) 

XVI.  TVanapoiiatumfor  life  or  not  less 
than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years. 

1.  Persons  emplovel  in  the  Public 
Record  Office  certifying  as  true  fiUse 
copies  of  records  in  the  custody  of  the 
Master  of  the  Rolls.  (1  &  2  Vict  c  94, 
8. 19  in  part) 

2.  Forgery  of  the  signature  of  any  As- 
sistant R^rd  Keeper,  for  the  purpose  of 
counterfoiting  a  certified  copy  of  a 
record,  or  of  the  Seal  of  the  Public  Re- 
cord Office.  (I  &  2  Vict  c  94,  s.  19  in 
part) 

XVII.  Traiuportaium  for'  life  or  not 
less  than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  three  years,  with 
or  without  hard  labour  or  solitary  con- 
finement, or  with  both. 

1.  Breddng,  entering  and  stealing  in 
churches  or  diapels,  or,  having  stolen 
therein,  breaking  out  of  the  same.  (7  &  8 
Geo.  IV.  c.  29,  s.  10 ;  5  &  6  Wm.  IV. 
c.  81 ;  6  &  7  Wm.  IV,  c  4.) 

XVIII.  Transportation  for  any  term 
not  exceeding  fifteen  nor  less  than  ten 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Stealing  in  a  dwelling-house*  to -the 


*  For  the  pnpoieior  thia  and  the  next  ofienas 
o2 
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▼alne  of  5/.  or  more.  (7  &  8  Geo.  IV. 
c.  29,  8.  12;  2  &  3  Wm.  IV.  c  62; 
3  &  4  Wm.  IV.  c.  44,  8.  3;  7  Wm.  IV. 
&  1  Vict  c  90,  88.  1  and  3.) 

2.  Breaking,  entering  and  stealine  in 
a  dwelling^hoase  to  any  value.  (7  &  8 
Geo.  IV.  c  29,  8.  12 ;  3  &  4  Wm.  IV. 
c  44,  8.  2;  7  WnL  IV.  &  1  Vict  a  90, 
88.  1  and  3.) 

3.  Catde-stealing  or  killing  catde,  with 
intent  to  steal  the  carcass  or  skin  or  any 
part  of  the  cattle  so  killed.  (7  &  8  Geo. 
IV.  0.  29,  8.  25 ;  2  &  3  Wm.  IV.  o.  62; 
8  &  4  Wm.  IV.  c  44,  8.  3;  7  Wm.  IV. 

6  1  Vict  c.  90,85.  lands.) 

4.  Breaking,  entering  and  stealing  in 
hnildings  within  the  curtilage  of  a  dwell- 
ing-house, bat  having  no  conununication 
with  the  dwelling-house,  either  immediate 
or  by  means  of  a  covered  and  inclosed 
passage  leading  fhrni  the  one  to  the  other. 
(7  &  8  Gea  IV.  c  29,  ss.  13  and  14 ; 

7  Wm.  IV.  A  1  Vict  c.  90,  88.  2  and  3.) 

5.  Breaking,  entering  and  stealing  m 
shops,  warehouses  or  counting-houses. 
(7  &  8  Geo.  IV.  c  29,8.  15 ;  7  Wm.  IV. 
k  1  Vict,  c  90,  88.  2  and  3.) 

\ik  6.  Stealing  to  the  value  of  lOi.  goods 
of  silk,  woollen,  linen  or  cotton,  &c., 
whilst  exposed  in  any  place  during  any 
stage  of  manuftctnre.  (7  &  8  Geo.  IV.  c 
29,  8.  16 ;  7  Wm.  IV.  &  1  Vict  c.  90,88. 
2  and  3.) 

7.  St^ding  goods  ftcm  vessels  &c  in 
ports  or  upon  navigable  rivers  or  canals 
&c,  or  fh)n)  docks  or  quays  &c  adjacent 
thereto.  (7  &  8  Geo.  iV.  c  29,  8.  17 ;  7 
Wm.  IV.  &  1  Vict  c  90,  88.  2  and  3.) 

8.  Maliciously  killing,  maiming  or 
wounding  cattle.  (7  &  8  Geo.  IV.  c  30, 
8.16;  7 Wm. IV. &1  Viet 0.90,88. 2 and 
3.) 

9.  Malidously   destroying    hop-binds 

rawing  on  poles  in  hop  plantations.    (7 
8  Geo.  IV.  c.  30,  s.  18;  7  Wm.  IV. 
&  1  Vict  c  90,  88.  2  and  3.) 

BO  boUding,  ■Itbooffh  within  the  coitiUge  of  a 
dwelling-honie,  ■ball  be  deemed  to' be  part  of 
each  dwellinff-hooM,  which  would  not  be  aeemed 
to  be  so  for  the  purpoee  of  borglarj ;  tibat  is,  no 
building  between  which  and  the  dweUin»>hoiiM 
there  it  not  a  conuannication,  either  immediate  or 
by  meana  of  a  covered  and  incloaed  paange  lead- 
ing from  the  one  to  the  other.  See  the  7  &  8Geo. 
IV.  e.89,  •.  13. 


10.  Stealing  in  a  dweUing-hoese^*  snd 
by  threats  or  menaces  putting  any  inmate 
in  bodily  fear.  (7  Wm.  IV.  &  iTict  c 
86,  88.  5  and  7.) 

11.  Robbeiyor  stealing  from  the  per- 
son. (7  Wm.  IV.  &  1  Vict  c  87,  a.  5 
and  10.) 

12.  Plundering  venelft  in  d]8trai,ar 
wrecked,  stranded  or  cast  on  shore,  or 
anything  belonging  to  any  snchnEael. 
(7  Wm.  IV.  &  1  Vict  c  87,  88.  8  and 
10.) 

la  Maliciously  destroying  any  part  of 
a  vessel  in  distress,  or  wrecked,  stranded 
or  cast  on  shore,  or  anything  bek»ging 
to  such  vessel.  (7  Wm,  IV.  &  1  Vict 
c  89,  88.  8  and  12.) 

XIX.  IhuuportaiiomfatfcmieeHytaxu 

1.  Solemnizmg  matrimony  at  any  other 
time  than  that  pieseribed  by  law,  orwith- 
oat  banns,  unless  by  licence  or  under  die 
provisions  of  the  6  &  7  Wm.  IV.  c  85 
(which  allows  marriages  to  take  place 
before  the  Registrar  of  the  district);!  « 
pretending  to  be  in  holy  orders,  and  so- 
lenmiaing  matrimony  according  to  the 
rites  of  the  Church  of  England.  (4 
Geo.  IV.  c.  76,  s.  21.) 

2.  Beinff  possessed  &&,  without  lawful 
excuse,  of  forged  bank-notes,  &c.  (11 
Gea  IV.  &  1  Wm.  IV.  c.  66»  as.  13  and 
28.) 

3.  Without  the  authority  of  the  Bank, 
making  or  being  possessed  of  instruments 
for  making,  &c  paper  used  by  the  Bank 
for  bank-notes,  &c  (11  Geo.  IV.  &  1 
Wm.  IV.  c  66,  8. 18.) 

4.  Without  the  authority  of  the  Bank, 
engraving,  making  or  being  possessed  of 
instrumentB  for  making,  &c.  bank-notes, 
&c,  or  any  charaoler  or  ornament  re^ 
sembling  any  part  of  a  bank-note,  &c 
(11  Geo.  IV.  k  1  Wm.  IV. 


15  and  16.) 


c  66, 


•  See  the  7  &  8  Geo.  IV.  c.  89,  ■.  18,  refemd 
to  in  note  •  p.  IM;  H  io  deobtMl,  howwer.  if 
the  definition  of  the  tetn  *<  dweUinf-hoow  "  then 
contained,  ap^y  to  the  above  offimee ;  tlyiwh  in 
aU  probability  It  woold  be  held  to  do  aoT  the 
above  olfenoe  being  contained  in  tiie  one  faee  7 
&  8  Geo.  IV.  c.  89, 1. 18)  to  which  that  «»^«><*<«* 
was  intended  to  apply.  . 

t  8ee  below,  the  punJahment  for  mlnniiiiiM 
maxriaget  eontmy  to  the  piovtrioM  of  6  ft  7  Wm. 
IV.  e.  85.       . 


LAW,  CRIMINAL. 


[197] 


LAW,  CRIMINAL. 


XX.  Tnauportaium  fbr  any  tena  not 
taeedinffamrUemjwn, 

1.  Aiding  pnsoDen  to  esc^ie^  or  in  at- 
tesiiiimg  to  eacKpt  from  prison,  whether 
an  actial  escape  be  made  or  not  (4  Geo. 
IV,  c.  64,  i.  43.) 

2.  Rwrning  olEiaiden  sentenoed  to  be 
tansported  or  faaaiihed.  (5  Geo.  IV.  e. 
S4,s.22.) 

2L  Poreiog  oeftiieKles  giTen  under  the 
laoome  '^  Act  (5  &  6  Vict  c.  35,  s. 
181.  eoBfipiied  bj  8  &  9  Viet  o.  4.) 

XXL  TVoai^porfafioa  fbr  any  term  not 
exwwting  fmrtem  nor  ie«  tium  seven 
years,  or  inpiiBOBment  not  exceeding 
three  7cm  nor  le«  than  one  year,  with 
or  wiAkmi  hard  labonr  or  aoutaiy  oon- 
iineBient,  or  vith  bodi. 

I.  Po^geiy  of  oienionala  or  oertificates 
of  rentiy,  Ac  of  famds  in  Yorkshire  or 
IGddfetoc  (8  &  3  Anne,  c  4,  a.  19;  5 
Anae^c  IS^  a.  8;  6  Anne,  e.  35,  &  26 ;  7 
Anne,  e.  20,  s.  15;  8  Geo.  II.  c.  6,  s.  31 ; 
11  Geo.  IF.&  1  Wm.IV.  c.  66,  88.23  and 
26);  or  of  extradifirQaftregisterB  of  mar- 
riage, baptim  or  barnd,  in  order  to  sus- 
tain any  daim  to  any  allowance  from 
t&e  ComnasaioBate  Fond  of  the  Navy, 
fte.  (11  Gea  IV.  &  1  Wm.  IV.  c  20, 
■.  87  in  part  and  88.) 

2.  Safaecrilnag  fiOse  petitiotifi  to  the 
secretary  of  the  Admiralty,  or  personai- 
mg  the  repfcseatatives  of  deceased  sea* 
acB  or  marinea,  in  order  to  procure 
a  eettifieate  firom  the  Inspector  of  Royal 
Marines,  &e.,  diereby  to  obtain,  without 
probate  or  letters  of  administration,  any 
aUovance  from  the  Compassionate  Fund 
of  die  Navy,  &c  (llGealV.A  1  Wm. 
IV.  c  20,  sa.  86  and  88;  2  Wm.  IV.  c. 
4a) 

a^  Making  fiilse  aflklavitB,  &c.  in  order 
to  pfocore  any  person  to  be  admitted  a 
peosioBer  as  &e  widow  of  an  officer  of 
the  nyal  navy,  ftc  (11  Geo.  IV.  &  1 
Wm.  tV.  c  20,  88.  87  in  part  and  88.) 

4.  Without  antfaority,  making  or  being 
1  of  instmments  fbr  making,  &c. 

used  by  any  other  bank  tlum  the 
;  of  Ed^<L    (U    Geo.  IV.  &  1 
Was.  IV  c  66,88. 17  and  26.) 

5.  Withoot  an&ority,  engraving,  mak- 
ing or  being  paeseased  of  instruments  for 
naking,  &c.  the  notes^  &c.  of  any  other 
bank  than  the  Bank  of  Engbmd.     (11 


Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  18  and 
26.) 

6.  Without  anihority,  making  or  being 
possessed  of  instruments  for  making,  &c 
foreign  bills,  notes,  &c  (11  Geo.  IV. 
&  1  Wm.  IV.  c.  66,  88.  19  and  26.) 

XXII.  TVdiuporfatton  for  any  term  not 
exceeding  fourteen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years  nor  less  tiian  one  year» 

I.  Subscribing  or  publishing,  &c.  &1se 
petitions  to  ihe  Inspector  of  seamen's 
wills,  in  order  to  obtain  a  cheque  or  cer- 
tificate in  lieu  of  probate  or  letten  of  Bd> 
miniatration,  in  cases  where  deceased's 
assets  do  not  exceed  32/.  and  20Z.  respect- 
ivelv.    (2  Wm.  IV.  c  40,  s.  sa) 

XXIII.  Thmsportaiion  for  any  term 
not  exceeding /ottf^MA  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  yeara,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both ;  and 
the  offender,  if  a  nude,  may  be  once,  twice, 
or  thrice  publicly  or  privately  wliipped, 
in  addition  to  such  imprisonment 

1.  Stealing  by  clerks  or  servants.  (7 
&  8  Geo.  IV.  c.  29,  ss.  4  and  46.) 

2.  Embezzlement  by  clerks  or  servants. 
(7  &  8  Geo.  IV.  c.  29,  ss.  4  and  47.) 

3.  Receiving  property,  the  stealing  or 
taking  whereof  is  felony,  knowing  the 
same  to  have  been  stolen,  &o.  (7  &  8 
Geo.  IV.  c  29,  68.  4  and  54.) 

4.  Boatmen  and  others  concealing  Sec., 
and  not  reporting  according  to  law,  or 
obliterating  the  marks  &c.  on,  anchors 
or  other  articles  found  by  ihem  on  the 
coast,  ke,  (provided  the  stealing  of  such 
articles  on  shore  would  amount  to  felony). 
(1  &  2  Geo.  IV.  c  75,  s.  1 ;  and  c.  76.) 

XXIV.  Dran^MfTtation  for  any  term 
not  exceeding/ourfesa  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both. 

1.  Impairing  or  lightening  the  qneen*s 
current  gold  or  silver  coin,  with  intent 
to  make  the  same,  when  so  impaired  &c., 
pass  for  the  queen's  current  gold  or  silver 
coin.    (2  Wm.  IV.  c.  34,  ss.  5  and  19.) 

2.  Stealing  post  letter-bags  firom  Post- 
office  packets,  or  unlawfully  taking  letters 
out  of  or  opening  such  bags.  (7  Wm.  IV. 
&  1  Vict  c  36,  ss.  29,  41  and  42.) 

XXV.  TrofuportaHoH  for  any  term  not 
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exceeding  fourteen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years,  with  or  without  hard  labour. 

1.  Embezzlement  by  public  officers. 
(2  Wm.  IV.  c.  4,  c.  1.) 

2.  Forgery  &c.  of  assay  marks  on 
gold  or  silver  wares ;  or  fradulently  using 
genuine  dies  provided  for  marking  such 
wares.    (7  &  8  Vict,  c  22,  s.  2.) 

XXVI.  Transportation  for  any  term 
not  exceeding /ourfeen  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both. 

1.  Officer  of  the  court  certifying  as 
true,  &c.  any  fklse  copy  of  a  previous 
conviction  &c.  of  any  offence  relating  to 
the  coin,  where  a  person  shall  be  subse- 
quently indicted  for  any  such  offence. 
(2  Wm.  IV.  c.  34,  S8.  9  and  19.) 

XXVII.  Transportation  for  any  term 
not  exceeding  fourteen  years,  or  confine- 
ment not  exceeding  five  nor  less  than 
three  years,  with  hard  labour. 

1.  frading  in  slaves  either  directly  or 
indirectly,  or  entering  into  contracts  in 
connexion  therewith ;  or  forging  certifi- 
cates of  valuation,  sentences  or  decrees 
of  condemnation  or  restitution,  &c.  (5 
Geo.  IV.  c.  118,  s.  10;  3  &  4  Wm.  IV. 
c.  73.*) 

XXVIII.  Transportation  for  the  term 
of  fourteen  yearSf  or,  in  mitigation  or  com- 
mutation of  such  punishment,  the  offender 
to  be  publicly  whipped,  fined  or  impri- 
soned, or  all  or  any  one  or  more  of  them. 

1.  Obliterating  &c.  the  marks  denot- 
ing her  Msgesty  s  property,  in  an^  war- 
like or  navsd,  ordnance  or  victualling,  or 
other  i>ublic  stores,  for  the  pur^oee  of 
concealing  her  Majesty's  property  in  such 
stores.  (9  &  10  Wm.  III.  c.  41 ;  39  &  40 
Geo.  III.  c.  89,  ss.  4  and  7 ;  54  Geo.  III. 
c.  60;  55  Gea  III.  c.  127;  56  Geo.  III. 
c.  138.) 

XXIX.  Tkmsportation  for  seven  years. 

1.  Obstructing  the  execution  or  pro- 
cess, &c.  within  the  hamlet  of  Wappmg, 
Stepney,  or  any  other  place  within  the 
linuts  of  the  weekly  bUls  of  mortality, 
wherein  persons  shall  unlawfully  assem- 
ble and  associate  for  the  dieltering  them- 


*  See  alao  8  Se  4  Viet.  c.  111. 


selves  from  their  debtors,  of  which  com- 
plunt  shall  have  been  made  by  a  pre- 
sentment of  the  grand  jury  at  a  general 
or  quarter  sessions  of  the  proper  ooimty. 
(11  Geo.  I.  c.  22,  88.  1  and  2.) 

2.  Aiding  the  escape  finom  officers  of 
justice  of  prisoners  in  their  custody  for 
the  purpose  of  being  carried  to  gaol  by 
virtue  of  a  warrant  of  commitment  tx 
treason  or  felony,  or  the  escape  of  felcms 
on  their  way  for  transportation.  (16  Geo. ' 
II.  c  31,  B.  3*) 

3.  Kiotously  assembling,  to  the  number 
of  five  or  more,  to  rescue  offenders  against 
the  Acts  relating  to  spirituous  liquors;  or 
assaulting  persons  who  have  given  &c 
evidence  &c.  against  such  offenders,  &C 
(24  Geo.  II.  c  40.  8.  28.) 

4.  Prisoners  for  debt  not  delivering  in 
under  the  Lords'  Act  a  true  account  of 
all  their  estate  and  effects,  &c.t  (32 
Geo.  II.  c.  28,  s.  17 ;  33  Geo.  IIL  c  5; 
39  Geo.  III.  c  50.) 

5.  Damaging,  &c.  buoys  &c.  fixed  to 
the  anchors  or  moorings  <^  vessels  in  the 
Thames,  with  intent  to  steal  the  same. 
(2  Geo.  III.  c.  28,  6.  13.) 

6.  Being  convicted  a  second  timet  of 
unlawfully  stopping  or  attempting  to  stop 
or  of  otherwise  preventing  the  conveyance 
of  grain  to  or  from  any  city,  market-town 
or  place  in  the  kingdom.  (11  Geo.  II. 
c.  22 ;  36  Geo.  III.  c.  9,  ss.  2  and  6.) 

7.  With  intent  to  prevent  the  removal 
of  gram,  puUing  down  or  otherwise  de- 
stroying grananes,  &c.  (36  Geo.  III. 
c.  9,  s.  2.) 


*  See  abo  I  &  2  Geo.  IV.  e.  88,  a.  1, 'which, 
under  oertain  circumstances,  inflicts  transporta- 
tion for  seven  years,  or  impriaonment  not  elect- 
ing three  yean  nor  less  than  one  year,  upon  per- 
sona rescuing  or  aiding  in  resoiing  prisonei* 
apprehended  for  felony,  whilst  in  the  ppnonal 
custody  of  a  constable  or  other  person.  Tlie  sta- 
tute regards  die  oflender  in  such  cam  as  an  aree»> 
aory  after  the  fact,  and  therefore  guHty  of  Mony. 

T  This  oflence  appears  to  be  indaentallv  re- 
pealed by  1  &  2  Vict  c.  110,  B.  119,  wliich 
enacto  that  after  the  psaring  of  that  act,  no  pri- 
soner ftir  debt  shall  petition  any  court  for  his  dis- 
charge under  the  provisions  of  38  Geo.  11.  c. 
28,  nor  shall  any  creditor  of  any  prisoner  petition 
any  court  for  the  exercise  of  the  oompnlsoty 
power  given  against  debtors  under  die  proriaions 
of  that  act 

%  The  first  offence  is  punishable,  on  sominary 
conviction,  with  imprisonment  and  hard  labour 
for  any  term  not  exceeding  three  montha  nor  leas 
than  one  month. 
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8.  Forgery  of  declarations  of  the  re- 
turn of  premiams  on  policies  or  contracts 
of  iDsarance.  (54  Geo.  III.  c.  133,  s.  10 ; 
54  Geo.  III.  c  144»  s.  11.) 

9.  Forcibly  lescoing  offenders  or  goods 
seized  nnder  6  Geo.  IV.  c.  80  (for  re- 
pealiDg  the  duties  on  spirits  distilled  in 
England,  ftc),  or  otherwise  forcibly  op- 
posing the  execution  of  the  powers  of 
that  Act  (6  Geo.  IV.  c.  80,  s.  143.) 

10.  Being  fbond  in.  company  with 
more  than  four  persons  with  smoggled 
goods.*  or  in  company  with  only  one  per- 
son, within  five  miles  of  the  coast,  &c. 
with  such  goods,  and  armed  or  disguised. 
(8  &  9  VicL  c.  87,  s.  65.) 

11.  Forgery  of  the  superscription  of  a 
post  letter,  with  intent  to  avoid  the  pay- 
ment of  postage.*  (7  Wm.  IV.  &  1 
Viet  c  36,  a.  34.) 

XXX  TVaMporfa/iioa  for  any  term  not 
exceeding  teotn  years. 

1.  Foreery  of  the  seal,  &c.  of  the  British 
Society  ror  extending  the  Fisheries  and 
improving  the  Sea-Coasts  of  the  Kingdom. 
(26  Geo.  in.  c  103,  s.  26.) 

2.  Administering  oaths  intended  to 
bind  the  person  taking  the  same  to  en- 
gage in  any  seditious  purpose,  &c.,  or  to 
be  of  any  association  or  confederacy 
formed  for  any  such  purpose,  &c  (37 
Geo.  HI.  cl23,s.l.) 

3.  Coonterfeitinff  foreign  gold  or  silver 
coin,  not  permitteoT  to  be  current  within 
the  realm.    (37  Geo.  III.  c.  126,  s.  2.) 

4.  Bringing  any  such  coin  into  the 
reahn  with  intent  to  utter  the  same.  (37 
Geo.  IIL  c  126,  s.  3.) 

5.  Boatmen  &c.  conveying  anchors 
&C.  which  they  know  to  have  been  swept 
for  or  otherwise  taken  possession  of  with- 
ont  bein^  reported  according  to  law,  to 
any  foreign  port  &c.,  and  there  dispos- 
ing of  the  same.  (I  &  2  Geo.  IV.  c.  75,  s. 
15.) 

XXXI.  TraxKpcfriation  for  seven  years, 
or  imprisonment  for  any  period  not  less 
than  two  yean. 

1.  Without  lawful  excuse,  making  or 
bein^  possessed  of  any  instrument  for 
makm^  the  paper  used  for  permits  by  tiie 
Conmuasioners  of  Excise,  or  being  pos- 

*  Tbere  are  ■till  aome  cans  to  wbkh  thia  en- 
t  ia  applkable. 


sessed  of  any  such  paper,  or  engraving 
&c.  any  plate  &c.  for  making  or  print- 
ing the  paper  used  for  permits,  &c.  (2 
Wm.  IV.  c.  16,  s.  3.) 

2.  Without  lawful  excuse,  making  or 
being  possessed  of  instruments  for  making 
the  paper  to  be  used  for  postage  covers, 
or  being  possessed  of  any  such  paper,  or 
by  any  means  imitating  or  causing  to  ap- 
pear in  any  paper  the  marks  or  tiireads, 
&c  to  be  used  in  postage  covers.  (3  &  4 
Vict  c.  96,  s.  29.) 

XXXII.  Transportation  for  secen 
years,  or  imprisonment  not  exceeding 
four  years. 

1.  Forgery  of  certificates  or  bills  of 
exchange  mentioned  in  2  &  3  Wm. 
IV.  c.  106  (An  Act  for  enabling  Officers, 
&c.  in  tiie  Army  to  draw  for  their  Half- 
Pay  and  Allowances).  (2  &  3  Wm.  IV.  c. 
106,  s.  3.) 

XXXIII.  Trangportation  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years  nor  less  than  one 
year,  with  hard  labour. 

1.  Forgery  of  the  seals,  stamps  or 
signatures  of  such  certificates,  official  or 
public  documents,  proceedings  of  corpo- 
rations, or  joint  stock  or  other  compa- 
nies, or  certified  copies  of  such  documents 
or  proceeding,  as  are  receivable  in  evi- 
dence in  Parliament  or  in  any  judicial 
proceedings,  or  tendering  in  evidence 
such  certificates,  &c.  with  false  or  coun- 
terfeit seals  &c.  thereto ;  or 

2.  Forgery  of  the  signature  of  any 
equity  or  common  law  judge  of  the  Su- 
perior Courts  at  Westmuister,  to  any  ju- 
dicial or  official  document,  or  tendering 
in  evidence  any  such  document  with  a 
folse,  &C.  signature  of  any  such  judge 
thereto;  or 

3.  Printing  copies  of  private  acts  or  of 
the  journals  of  either  House  of  Parlia- 
ment, which  copies  shall  falsely  purport 
to  have  been  printed  by  the  printers  to 
the  Crown  or  either  House  of  Parliament, 
or  tendering  in  evidence  any  such  copy, 
knowing  that  the  same  was  not  printed 
by  the  persons  by  whom  it  so  purports  to 
have  been  printed.  (8  &  9  Vict  c.  113, 
S.4.) 

XXXrV.  Tran^pcrtation  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
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hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Persons  employed  under  the  Post- 
Office  stealing,  embezzling,  secreting  or 
destroying  post-letters.  (7  Wm.  IV.  &  1 
Vict  c.  36,  ss.  26  and  42.) 

XXXV.  Transportation  for  seven  years, 
or  imprisonment  tor  any  term  not  exceed- 
ing two  years  nor  less  than  one  year, 
with  or  without  hard  labour  or  sectary 
confinement,  or  with  both. 

1 .  Forgery  of  the  name  or  handwriting 
of  witnesses  attesting  the  execution  of 
powers  of  attorney  to  transfer  any  public 
stock  transferable  at  the  Bank  or  South 
Sea  House,  or  any  capital  stock  of  any 
body  corporate  &c.  established  hj  char- 
ter or  act  of  parliament,  or  to  receiTe  any 
dividend  in  respect  thereof  (1 1  Geo.  I V. 
&  1  Wm.  IV.  c  66.  88.  8  and  26.);  or  of 
copies  of  registers  of  baptisms,  marriages,* 
or  burials,  directed  by  law  to  be  transmit- 
ted to  the  registrar  of  the  diocese;  or 
making  fiiilse  entries  in  such  copies,  &c. 
(11  Geo.  IV.  &  1  WuL  IV.  c  66,  ss.  22 
and  26.) 

2.  Clerks  &o.  of  the  Bank  or  South 
Sea  House,  with  Intent  to  defraud  any 
person,  making  out  dividend  warrants  for 
a  greater  or  less  amount  than  the  persons 
on  whose  behalf  they  are  made  out  are  en- 
titied  to.  (n  Geo.  IV.  &  1  Wm.  IV.  jc. 
66,  ss.  9  and  26.) 

XXXVI.  TYansportation  for  seven 
years,  or  imprisonment  for  snj  term  not 
exceeding  two  years,  with  or  without  hard 
labour  or  solitary  confinement,  or  with 
both ;  and  the  offender,  if  a  male,  may  be 
onoe,  twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  such  imprison- 
ment 

1.  Forffery  of  the  stamps  or  seals  on 
bides  or  skins  (9  Anne,  c.  11 ;  10  Anne,  c 
99 ;  5  Geo.  L  c  2,  s.  9 ;  52  Geo.  III.  c. 
143,  6.  1 ;  7  &  8  Geo.  IV.  c.  28,  ss.  8  and 
1) ;  of  the  stamps  or  seals  used  for 
stampmg  or  sealing  cambrics  or  lawns. 


*  Am  regards  copies  of  rasters  of  marriages,  it 
wooM  mppew  that  this  olienoe  can  now,  since 
the  passing  of  6  &  7  Wm.  IV.  c.  86  (for  lesistei^ 
ing  births,  deaths,  and  marriages,  in  EngUad), 
be  committed  with  respect  to  such  copies  only  as 
were  transmitted  before  that  Act  came  into  ope- 
ration. It  is  still  in  Ml  fiiroe;  however,  as  re^uds 
registeis  of  baptisms  or  burials.  (See  the  49th  seet. 
of6&7  Wm.IV.  C86.) 


in  pursuance  of  4  Greow  III.  e.  37,  An 
Act  for  the  better  establishing  a  nanu- 
ftctory  of  Cambrics  and  Lawds  at  Win- 
chelsea,  in  tiie  County  of  Sussex,  &c. 
(4  Geo.  III.  c.  37,  s.  26 ;  52  Geo.  111.  c. 
143,8.1;  7&8Geo.  IV.c28,a>.8aiid 
9)  ;  of  the  stamps  or  seals  on  nlk  (13 
Geo.  III.  c.  56,  s.  5 ;  52  Gea  Uh  c.  143, 
s.  I ;  7  &  8  Geo.  IV.  c.  28,  ss.  8  and  9 ; 
1  Wm.  IV.  c.  17,  s.  1) ;  of  the  name  or 
handwriting  of  the  renstrar  of  the  Omit 
of  Admiralty  or  Hi^h  Court  of  AppnU 
of  Prizes,  &c,  to  an^  instruments  relatisg 
to  the  money  or  emcts  of  the  suitors  of 
those  courts  (53  Geo.  III.  c.  151,  s.  12; 

7  &  8  Geo.  IV.  c  28,  88.  8  and  9) ;  cf 
quarantine  certificates  (6  Geo.  I V.  c  78, 
8.  25 ;  7  &  8  Geo.  IV.  c  28,  ss.  8  and  9) ; 
of  the  name  or  handwriting  of  Her  Ma- 
's Commissioners  of  Woods,  Forests, 

Id  Revenues,  Works  and  Boildinfis, 
to  any  draft  &c.  for  any  money  in  tbe 
Bank  &c.  on  account  of  such  oommi»- 
siouers,  &c.  (7  &  8  Geo.  IV.  c.  28,  ss.  8 
and  9 ;  10  Geo.  IV.  c.  50,  s.  124;  2  &  3 
Wm.  IV.  c  1,  s.  1)  ;  or  of  the  process  of 
inferior  courts  for  the  recovery  ci  debts 
and  damages  in  personal  actions  (7  &  8 
Geo.  IV.  c.  28,  88.  8  and  9;  7  &  8  Vict 
c  19,  s.  5  in  part). 

2.  Obstructing  the  execution  of  prooesi, 
&c.  within  Su££lk  Place  or  the  Mint,  in 
the  parish  of  St  Greorge^  in  the  county  of 
Surrey.  (9  Geo.  I.  c.  28,  ss.  1  and  2 ;  7  & 

8  Geo.  IV.  c  28,  SB.  8  and  9.) 

3.  Persons  having  preserved  merchan- 
dise &C.  belonging  to  vessels  wrecked 
&C.  within  the  jurisdiction  of  the  Cinque 
Ports,  selling  or  otherwise  making  awaj 
with  the  same,  or  in  any  manner  iStering 
the  same  with  intent  to  prevent  the  dis- 
covery or  identitv  thereof  by  the  owners. 
(1  &  2  Geo.  IV.  a  76,  8.  8;  7  &  8  Gea 
IV.  c.  28,  ss.  8  and  9.) 

4.  Quarantine  officere  deserting  firom 
their  duty  or  permitting  persona  &c  to 
depart  from  lacaretB  &c.,  unless  by  per- 
mission under  an  order  in  council,  &c ; 
or  giving  fklse  certificates  of  vessels  hav- 
ing duly  performed  quarantine.  (6  Gea 
IV.  a  78,  s.  21 ;  7  &  8  Geo.  IV.c.  28,  ss. 
8  and  9.) 

5.  Solemnizinff  marriages  (except  in 
the  case  of  Qualers  or  Jews,  or  by  spe- 
cial licence)  in  any  other  place  uuma 
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dnrch,  cbapd  or  renstered  office,  or 
^oiiiff  BO  in  anj  sack  office  in  the  abBenoe 
of  &  Kfpi^iax  of  the  district,  &c.  (7 
&  8  Geo.  IV.  c  28, 86.  8  andO;  6  &7 
Wm.  IV.  c.  85,  8.  89.) 

6.  Si^eiiDteiideiit  r^istrurs  issuing 
certificates  far  Barria^e,  or  registering 
nsrriages»  oootraiy  to  nw ;  or  registrars 
or  apeiioteiideDt  registrua  issuing  U- 
ceoees  far  marriage,  or  aotemiiiring  mar- 
riaget,  oootrary  to  law.  (7^8  Geo.  IV. 
c  28,  M.  8  and  9  s  6  &  7  Wm*  IV.  c.  85, 
s.  40;  7  Wm.  IV.  &  1  Vict  c.  22,  s.  3.) 

7.  Deploying,  cooDterftiting  or  insert- 
ing fiike  eitries  in,  the  r^ister-books 
direcied  to  be  prorided  by  the  Act  for 
Tefpstenng  birdM^  deaths,  and  marriages 
m  Ei^isad ;  or  forging  the  seal  of  die 
leffMa-vOtt.  (7  &  8  Gea  IV.  a  28,  ss. 
Sand  9:  i  &  7  Wm.  IV.  c  86,  S.  48.) 

8.  Officer  of  the  court  ottering  &]se 
eeniiiGttes  of  iadictnientB  and  convictions 
of  a  pRvioaB  i^aaj ;  m  any  other  person 
suouig  Ac  such  certificates  ss  such 
officer,  &e.  (7  &  8  Geo.  IV.  c  28,  ts.  9 
ladll.) 

9.  Simple  laieeny.  (7  &  8  Geo.  IV.  c 
29,  SB.  3  and  4.) 

10.  Deer-stealing,  &c  where  the  deer 
sie  kept  in  enclosed  lands.  (7  &  8  Geo. 
IV.  c.  29,  sa.  3,  4,  and  26.) 

11.  IXser-fitealtii^  &c  where  the  deer 
neki^  in  anenekwd  lands  (for  a  second 
offoioe*);  or  offending  a  second  time  in 
committing  any  other  offence  relating  to 
deer  fiir  which  a  peemuary  penalty  Mily 
is  imposed,  whether  such  Beoond  offence 
be  of  the  flame  description  as  the  first  or 
BoL  (7&8Geo.IV.c.  29,  BB.3»  4,  and 
26.) 

12.  Deer^tealers  &c.  beating  or 
woanffing  deer-keeperB.  (7  &  8  Geo.  IV. 
€.29,88.3,  4,  and  29.) 

13.  SteflJing  oysters  8cc  fifom  oyster- 
Ma  ftc.(7&8  Geo.  IV. c 29, 88.  3,  4, 
sad  36.) 

14.  Stealing  or  serering  with  intent 
to  steal,  ore,  coal  &c  firom  mines*  &c. 
(7  A  8  Geo.  IV.  c  29,  bb.  3, 4,  and  37.) 

15.  Steafing^  or  damaging  with  intent 
to  slesl,  or  malicioiisly  destroying  &c. 


*  11»  tat  oOmee  »  punfaaUe  oa  nmmny 
•OBvieciM  oBiy,  by  fine  not  cxeeeding  90/.  (See 
TAcSGeo.IV.r.ao.a.SS.) 


trees    &o.   growing   in    parks   &c.   or 

rnds  belonging  to  dwelling-houses,  if 
Talue  of  ^e  article  stolen  or  the 
amount  of  injury  done  exceeds  1/.,  or 
growing  elsewhere,  if  such  Talue  or 
amount  exceeds  52.  (7  &  8  Gko.  IV.  c. 
29,  SB.  3,  4,  and  38 ;  and  c.  30,  ss.  19  and 
27.) 

16.  Stealing,  or  damaging  with  intent 
to  steal,  or  maliciously  destroying  &c 
trees  &c.,  whereyer  growing,  if  the  steal- 
ing thereof  or  the  injury  done  is  to  the 
amount  of  a  shilling  at  the  least,  and  if 
the  offender  has  been  twice  preriously 
convicted.*  (7  &  8  Geo.  IV.  c  29,  as.  3, 4, 
and  39 ;  and  c.  30,  ss.  20  and  27.) 

17.  Stealing,  or  damaging  with  intent 
to  steal,  or  maliciously  destroying  &c 
plants,  yegetable  productions  &c  plow- 
ing in  gardens,  conserratories  &c.,  if  the 
o&nder  has  been  preyiously  convicted  of 
any  of  such  o£fence8.t  (7  &  8  Geo.  IV.  e. 
29,  SB.  3, 4,  and  42 ;  and  c.  SO,  ss.  21  and 
27.) 

18.  Stealing,  or  breaking  &c.  with 
intent  to  steal,  glass,  fixtures  &c.  from 
buildings,  or  melad  fences  ftc,  belonging 
to  dwelling-honses  or  fixed  in  any  place 
dedicated  to  public  use  oi»  ornament.  (7  & 
8  Geo.  IV.  c  29,  ss.  3,  4,iand  44.) 

19.  Tenants  or  lodgers' stealing  chattels 
or  fixtures  let  to  be  used  with  any  bouae 
or  lodgmg.  (7  &  8  Geo.  IV.  c  29,  as.  3, 4, 
and  45.) 

20.  Destroying  ftcthreshing-inacfaines, 
or  engines  used  m  any  other  manufbcture 
than  those  of  silk,  woollen,  linen,  or  cot^ 
ton  goods,  or  of  firaunework-knitted  |aeces, 
stockings,  hose  or  lace.  (7  &  8  Geo.  IV. 
c  30,  ss.  4  and  27.) 

21.  Drowning  mines,  or  obstructing 
airways,  shaAs  &c  beloncing  to  mines, 
with  mtent  to  damage  or  delay  the  work* 


*  The  flnt  two  offences  are  pnnbhable  on  aum- 
nuuy  oonvietion  only;  the  fmt  by  fine  not  ex- 
oeedung  bl.  over  and  above  the  valne  of  the  traea. 
Sec,,  or  amount  of  injnry  done,  and  the  aecond  by 
impfriaonment  and  hard  labonr  not  exceeding 
twelve  calendar  month*.  (See  7  &  8  Geo.  TV.  e. 
89,  a.  .^9;  and  c.  30,  a.  80.) 

f  llie  flrat  offence  is  Tmniahable  on  aammaiy 
eonviction  only,  by  imtolaonment  not  exceeding 
alx  calendar  months,  with  or  without  hard  labonr, 
or  by  fine  not  exceeding  20/.  over  and  above  the 
value  of  the  plants  &c,  or  tfie  injnry  done. 
(See  7  &  8  Geo.  IV.  e.  29,  a.  42 ;  and  c.  80,  a.  81.) 
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ins  of  them.  (7  &  8  Geo.  IV.  c  30,  ss.  '6 
and  27.) 

22.  Destroying  or  damaging  engines 
for  working  mines,  or  any  building  or 
erections  u^  in  conducting  the  busmess 
of  mines.  (7  &  8  Geo.  IV.  c.  30,  ss.  7  and 
27.) 

23.  Damaging  vessels  otherwise  than 
by  fire,  with  intent  to  render  them  use- 
less. (7  &  8  Geo.  IV.  c  30,  ss.  10  and  27.) 

24.  Damaging  sea-banks  or  the  banks 
of  rivers,  canals  or  marshes,  or  injuring 
navigable  rivers  or  canals,  with  intent 
and  so  ss  thereby  to  obstruct  the  naviga- 
tion diereof  (7  &  8  Geo.  IV.  c.  30,  ss,  12 
and  27.) 

25.  Malicionsly  setting  fire  to  crops  of 
flrain  or  pulse,  plantations  of  trees,  heath, 
fern  Ac.  (7  &  8  Geo.  IV.  c  30,  ss.  17 
and  27.) 

26.  Offenders  ordered  to  be  confined 
in  Parkhnrst  prison  escaping  or  breaking 
prison,  &c.,  aner  they  have  been  already 
punished*  for  escaping  therefrom,  &c.,  or 
whilst  in  the  custoay  of  Uie  person  under 
whose  charge  they  are  confined.  (7  &  8 
OeaIV.c28,88.8and9;  l&2Victc. 
62,  a.  12.) 

27.  Rescuing  offenders  ordered  to  be 
confined  in  Parkhurst  prison  during  their 
conveyance  there  or  whilst  in  the  cus- 
tody of  the  nerson  under  whose  charge 
they  are  confined.  (7  &  8  Geo.  IV.  c  28, 
as.  8  and  9 ;  1  &  2  Vict  c.  82,  s.  13.) 

28.  Persons  having  the  custody  of  such 
offenders,  allowing  them  to  escape.  (7  &  8 
Geo.  IV.  c  28,ss.8and9;  1  &  2  Vict 
c  82,  a.  la) 

29.  Aidinfc  in  the  escape  of  such  of- 
fenders, or  attempting  to  rescue  them, 
although  no  rescue  be  made.  (7  &  8  Greo. 
IV.  c.  28,  ss.  8  and  9;  1  &  2  Vict  c  82, 
a.  13.) 

30.  De6troying,«oounterfeiting  or  mak- 


*  Hut  in  to  My,  by  an  additioii,  not  exoeedinff 
two  yean,  to  the  term  of  impriaonment  for  whicE 
thev  were  aubject  to  be  confined  at  the  time  of 
their  eaeape  &c. ;  or,  if  under  aentenoe  of  trana- 
portation,  in  atiefa  manner  aa  anch  persona  eacap- 
ing  &e.  are  liable  to  be  paniahed.  (See  wet.  1 S.) 
By  the  aame  aection  attempta  to  break  ptiaon  cs 
eaeape  ftom  Bukhurst  priaon  are  made  puniab- 
able  with  impiaonment  not  exiceedinff  twelve 
calendar  monthf  in  addition  to  the  paniahment  of 
which  the  offender  waa  aubject  at  the  time  to  any 
•uch  attempt 


ing  false  entries  in  non-pirochial  registers 
of  births,  deaths,  marriages,  &c  (7  &  8 
Geo.  IV.  c  28,  ss.  8  and  9;  3  ft4  Vict 
c.  92,  s.  8.) 

31.  Convicts  confined  in  the  Peotoo- 
ville  and  Millbank  prisons,  beingaeeoood 
time*  convicted  or  breaking  priscn  or 
escaping  during  their  conveyance  to  soeh 
prisons.  (7  &  8  Geo.  IV.  c  28,  ss.  8  and  9 ; 

5  &  6  Vict  c.  29,  s.  24  in  part;  6  &  7 
Vict  c.  26,  s.  22  in  part) 

32.  Rescuing  or  aiding  in  rescuing 
convicts  during  their  conveyance  to  the 
Pentonville  and  Millbank  prisons  or 
during  their  imprisonment  therein.  (7  ft 
8 Geo.  IV.  c.  28, ss.  8  and  9;  5  &  6  VicL 
c.  29,  s.  25  in  part ;  6  &  7  Viet  c,  26,  s. 
23  in  part) 

33.  Persons  having  the  custody  of  con- 
victs in  the  Pentonville  and  Millbank 
prisons  wilfhlly  allowing  them  to  escape ; 
or  any  person  aiding  such  convicts  to 
escape,  adthough  no  escape  be  made,  or 
attempting  to  rescue  such  convicts,  or 
aiding  in  anv  such  attempt,  though  no 
rescue  be  made.  (7  &  8  Geo.  IV.  c  28,ss. 
8  and  9 ;  5  &  6  Vict  c  29,  s.  25  in  part; 

6  &  7  Vict  c  26,  8.  23  in  part) 

34.  Acting  as  a  bailiff  of  any  inferior 
court  for  the  recovery  of  debts  or  da- 
mages in  personal  actions,  without  lairfol 
autiiority  (7  &  8  Geo.  IV.  c.  28,  ss.  8  and 


9 ;  7  &  8  Vict,  c  19,  s.  5  in  part). 
35.  Workmen  in  mines  in  Corn 


wail 


removing  or  concealing  ore  with  intent 
to  defraud  the  proprietors  of  such  mines. 
(2  &  3  Vict  c  58,  8.  10.) 

XXXVII.    TYoMMportaiion    for  tei^ 
years,  or  imprisonment  for  any  term  not 

•  Hie  paniahment  fiv  a  fiiat  eaeape  orbieaeh  of 
priaon  ia  by  an  addition,  not  exceedinf  three 
yean,  to  tlie  term  of  their  impriaonment.  {iHt^ 
Vict.  c.  89,  a.  24  in  part ;  6  &  7  Vict.  c.  26, «.  << 
in  part.)  By  the  aame  aectiona  of  thoee  Actt 
attempta  to  break  out  of  the  PentonviUe  and  MiU- 
bank  priaona  or  to  eaoape  therefrom,  aie  panisb' 
able  by  an  addition,  not  exceeding  twelve  calendit 
montbi,  to  the  terms  of  the  ofTenders'  impriwn- 1 
ment.  Alao  by  aect.  21  of  5  &  6  Vict,  c  2*t 
and  aect.  19  of  6  &  7  Vict.  e.  8S,  conTids  i> 
the  FfentonTille  and  Millbank  wiaona  aasanlting  i 
the  Rovemon  or  any  of  the  officeia  or  aemntt  ' 
employed  therein,  are  liable,  upon  oouTictioii.  to 
be  impriaoned  for  any  term  not  exceedinf  t«e  i 
yeaia  in  addition  to  the  term  for  which  at  the  I 
time  of  committing  tliat  offence  they  were  n^ 
Jeet  to  be  confined,  and,  if  malea,  may  be  ordcK" 
coipond  paniahment 
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aoeeding  tvo  jeurs,  with  or  without 
hard  labour;  and  che  offender,  if  a  male, 
■ay  be  onee,  twice,  or  thrice  pablicly  or 
privately  whipped,  in  addition  to  such 
impriaooment. 

I.  Child-stealing.  (9  Geo.  IV.  c  31,  s. 
21.) 

XXXVIII.  Traa^tortaiion  for  seven 
yean,  or  impriionment  for  any  term  not 
exceeding  two  jean,  with  or  withoat  hard 
laboor. 

1.  ffisamj.  (9  Geo.  IV.  c  31,  8.  22.) 

XXXIX.  Thiaaportatitm  for  any  term 
not  exceeding  seven  years,  or  imprifion- 
me&t  for  any  number  of  years. 

1.  Catting  awa^  or  in  any  way  in- 
juring or  ooDceahng  booys  ftc  belong- 
ing to  Teasels  or  attached  to  the  anchors 
or  csUes  of  tessels,  whether  in  distress  or 
otherwise.*  (1  &  2  Geo.  IV.  c  75,8. 11.) 
XL.^  Traa^wiaticn  for  any  term  not 
exceeding  aoeii  years,  or  imprisonment 
not  exceeding  two  ^ears,  with  or  without 
hard  khoar  or  sotitary  oonfoiement,  or 
with  both. 

1.  Counterfeiting  the  queen's  current 
copper  coin ;  or,  without  lawful  authority, 
making  or  being  possessed  of  instruments 
for  counterfeiting  such  coin;  or  buying 
or  selling  such  coin  at  a  lower  Tidue 
than  it  by  its  denomination  imports.  (2 
Wm.  rV.  c.  M,  SB.  12  and  19.) 

XLI.  Thm^portolioii  for  any  term  not 
exceeding  tecea  years,  or  foie,  imprison- 
BMBt,  and  such  corporal  punishment  by 
pabfic  or  private  whippings  as  the  court 
ifaall  direct 

1.  Slaughtering  or  flaying  horses  or 
odier  cattle  without  taking  out  the  licence 
tod  girinff  the  notice  required  by  the  Act 
for  regulating  slaughtering-houses,  or 
dnng  so  at  any  other  time  than  within 
die  bjoors  limited  by  the  Act,  or  not  de- 
laying to  do  so,  when  prohibited  by  tiie 
r.  (26  Geo.  III.  c  71,  s.  8.) 


IV.  MlSDEMEANOBS. 

Misdemeanors  are  punishable  as  follows, 
riz.:  with 
L  TVmuportatum  for  life, 

•  Hw  I  ft  S  Geo.IV.  c  76,  a.  S^contdnaadmi- 
lar  prorWon  at  xeaarda  booya  &c.  within  the 
J«WMtioD  of  the  Cfnqne  Fbrti,  bat  aabfecti  the 
^tmntt  to  daaaportation  not  furfiediiig  fiNuteen 


I.  Being  at  large  within  the  United 
Kingdom  [after  l^ing  sentenced  to  be 
banished  under  the  provisions  of  the 
Roman  Catholic  Belief  Act  (10  Geo.  IV. 
c.  7),]  without  some  lawful  excuse,  after 
three  calendar  months  from  such  sentence. 
(10  Geo.  IV.  c  7,  8.  36.) 

II.  Banithment  for  life, 

1.  Jesuits  or  members  of  Religious 
Orders  or  Societies  of  the  Church  of  Rom^ 
bound  hj  monastic  or  religious  tows, 
coming  into  the  kingdom  (10  Geo.  IV. 
c  7,  s.  29)  ;♦  or 

2.  Having  obtained  the  Secretary  of 
State's  licence  to  come,  not  departing 
within  twenty  days  after  the  expiration 
of  the  time  Aientioned  in  such  licence,  &e. 
(10  Geo.  IV.  c  7,  8.  31.) 

.  3.  Within  any  part  of  the  kingdom, 
becoming  a  Jesuit  or  member  of  any 
Society  of  &e  Church  of  Rome  bound  by 
monastic  or  religious  vows.  (10  Geo.  IV. 
c.  7,  s.  34.) 

III.  Traiupor^o/ton  for  the  term  of/o«F- 
teen  years,  or,  in  mitigation  or  commuta- 
tion of  such  punishment,  the  offender  to 
be  publicly  whipped,  fined  or  imprisoned^ 
or  all  or  any  one  or  more  of  them. 

1.  Not  being  a  contractor  with  the 
Commissioners  of  the  Navy,  Ordnance  or 
Victualling  Office  for  her  Majesty's  use, 
selling,  receiving  or  being  possessed  of 
any  warlike  or  naval,  ordmmce,  victual 
ling  or  other  public  stores,  without  bdng 
able  to  produce  a  certificate  from  the 
Commissioners  of  the  Navy  &c  ex- 
pressing the  occasion  &c.  of  such  stores 
being  so  in  po68ession.t  (9  &  10  Wm.  III. 


*  Thia  and  the  next  two  offencea  do  not  apply 
to  membeia  of  Female  Soeietiea.  (10  Geo.  IV.  e.  7, 
a.  87.) 

t  The  mode  in  which  the  89  ft  40  Geo.  IIL 
c.  89,  8.  1,  imposei  the  aboTO  penaltiea  in  reapect 
of  theae  offencea,  ia  by  enacting  that  penona 
who  commit  them  ahall  be  deemed  receiven 
of  stoien  aoodi,  knowing  them  to  have  beea 
atolen,  ana  shall,  on  being  convicted  thereof  in 
due  fonn  of  law,  be  tnnsported  beyond  the 
aeas,  for  the  tenn  of  fourteen  years,  in  mcamer  at 
other  recewen  of  stolmt  goods  are  direeted  to  be 
tnmnorted  by  the  laws  and  sUUmtes  qfthis  realm: 
and  then  by  sec.  7  empoweia  the  court  to  miti- 
gate or  oommate  the  paniahment  aa  above  men- 
tioned :  the  paniahment  of  recelveia  has,  how- 
ever, been  amoe  altered  by  the  7  ft  8  Geo.  IV. 
c.  89,  as.  54  and  M.  It,  therefore,  beeoroea  a  qnea- 
tion  how  tu  soeh  altnntion  haa  modifled  the 
above  pttniahment. 
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c  41 ;  9  Geo.  I.  a  8,  s.  3;  39  &  40  Geo. 
III.  c;  89, 88. 1  aad  7 ;  54  Gea  III.  C  60 ;  55 
Geo.  IIL  c  127 ;  56  Gea  III.  c  138,  s.  2.) 

2.  Being  a  second  time  conTicted  (not 
being  a  contractor  with  the  Commit- 
sioners  of  the  Navy  &c.)  of  being  pos« 
seseed  of  &c  certain  of  her  Majesty's  or 
other  public  stores,  die  being  po»es8ed 
&c  of  which  woold  not  otherwise,  as  the 
firet  ofience,  subject  a  person  to  transpor- 
tation. (9  &  10  Wm.  IIL  c  41 ;  39  &  40 
Geo.  lit  c  89,  88.  5  and  7;  54  Geo.  IIL 
c  60 ;  55  Geo.  IIL  c  127 ;  56  Geo.  IIL 
C  138,  s.  2.) 

IV.  JVaiuportatiou  for  any  term  not  ex- 
ceeding  fourteen  nor  less  than  seven  years, 
or  fine  or  imprisonment,  or  both,  such  im- 
prisonment to  be  with  or  without  haid  la- 
boor  or  solitary  confinement,  or  with  both. 

1.  Bankers,  merchants  &c  converting 
to  their  own  use  money  or  securities  in- 
tmsted  to  them  to  be  applied  for  a  spe- 
cified purpose.  {[7  &  8  Gea  IV.  c.  29,  ss.  4 
and  49.) 

2.  Bankers,  merchants  &c.  ooaTertiDg 
to  their  own  use  chattels,  securities  &c 
intrusted  to  them  for  a  special  purpose, 
but  without  authority  to  sell  or  negotiate 
&c  the  same.  (7  &  8  Gea  IV.  c  29,  ss.  4 
and  49.) 

a  Factors  or  agents  pledging  eoods  or 
merchandise  intrusted  to  them  for  sale, 
as  a  security  for  moaey  &c.  borrowed 
&C.  by  them.  (7  &  8  Geo.  IV.  c  29,  ss.  4 
andoU 

V.  TV-afuportah'oR  for  any  term  not  ex- 
oeeding/ourf  wn  nor  less  than  seven  years, 
or  fine  or  imprisonment,  or  both. 

1.  Agents  mtrusted  with  goods  making 
oonsignments  &c.  thereof,  without  the 
authority  of  their  prindpals.  (5  &  6  Vict 
c.  39,  s.  6.) 

VI.  TVansportoHan  for  any  term  not 
exceeding  fourteen  nor  less  than  seven 
years,  or  miprisonment,  with  hard  labour, 
for  any  term  not  exceeding  three  years. 

1.  Being  in  any  laud,  by  nighi  to  the 
number  of  three  or  more  (anv  of  them 
being  armed),  for  the  purpose  of  takinc  or 
destroyiuff  game*  or  rabbits.  (9  Geo.  IV. 
c.  69,  s.  90 

*  For  tb«  imrpows  of  9  Geo.  IV.  e.  69,  Ihe 
word  **gaine'^  iiKcladet  hues,  phfMnnte,  pu^ 
txidra,  grouse,  heath  or  moor  | 
•ndlnuuirds.    (See  tec.  18.) 


VII.  Thxnmortation  for  9m)enjeMn» 
1.  Counterfeiting    foreign  copper  or 

other  coin  of  a  less  value  than  lilver 
coin,  not  permitted  to  be  current  ia  this 
kingdom  (for  the  second  offieace).^ 
(43  Geo.  III.  c.  139,  s.  3.) 

VIII.  Traruportation  for  seoes  years, 
or  fine  or  impristrnment,  or  both,  sach 
imprisonment  to  be  with  or  without  bard 
labour  or  solitary  confinement,  or  vith 
botii. 

1.  Stealing,  obliterating  or  destroying 
records  or  original  documents  beloaging 
to  Courts  of  Record,  &0.  (7&8Geo.lV. 
c.  29,ss.4and21.) 

2.  Stealing,  destroying  or  concealmg 
wills  or  other  testamentary  instrumenti, 
either  during  the  life  of  the  testator  or 
after hisdeaUL  (7&8GeaIV.e.29,8L4 
and  22.) 

3.  Stealing  tide-deeds.  (7  &  8  Geo.  IV. 
c  29,  8&  4  and  23.) 

4.  Obtaining  property  by  fiklse  pre- 
tence8.t  (7  &  8  Gea  IV.  o.  29,  ss.  4 
and  53  ) 

IX.  yWnuportotioK  for  S0M«  years,  or 
fine  and  imprisonment 

1.  Forgery  of  penmts^  or  knowingly 
aoo^sting  or  receiving  forged  permits. 
(2  Wm.lv.  0.16,8.4.) 

X.  Jhtnsportation  tor  ssoen  years,  or 
the  like  punishment  as  for  a  uusdEemeanor 
at  common  law.^ 

1.  Purchasing  or  receiving  andiora  &c 
wUch  have  been  swept  for  or  othenrne 
taken  possession  of,  whether  the  same 
have  belonged  to  vessels  in  distress  or 
otherwise,  if  such  anchoiB  &c  have  not 
been  reported  ftc.  aooorduig  to  law. 
(1  &  2  Geo.  IV.  c  75,  s.  12;  and  c  76, 

8.10.) 

XL  TVansportatim  for  seven  years,  or 
imprisonment  with  or  without  nard  la- 
bour. 

1.  Assaulting  officers  on  account  of 
the  exercise  of  their  duty  in  the  pre- 


*  The  punishment  for  a  first  oflfenee  is  impri- 
sonment not  exceeding  one  veer. 

t  See  the  8  &  9  Vict  e.  109,  s.  17,  whidi  de- 
elaiea  that  penons  winning  money,  &c.  by  chett- 
ing  at  earas  or  other  Runea,  shall  be  gmltyct 
obtaining  such  money,  Sec  by  fttlae  prateno(s,uiu 
diall  be  punished  aocordingly. 

*  The  punishment  for  a  misdflaaManarifc mb* 
mon  law  is  fine  and  imprisomnent 
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semtioB  of  -vcsaels  in  disCresB,  &c.  (9 
G€anr.c31,8.24.) 

XII.  lime  if  4021,  or  if  the  ofiender 
b;v«  not  soods  or  disttek,  luids  or  tene- 
noite  to  the  Taloe  of  40/^  then  imprison- 
ment bj  the  speoe  of  one  half-year  ;*  and, 
beades  the  hefinre-mendoned  pnnidiment, 
the  ofiender  may  be  imprisoned  with  hard 
Uboor  for  a  tenn  not  exceeding  seven 
yean,  or  irwuporied  for  a  term  not  ex- 
ceeding wevem  years;  and,  in  addition  to 
or  in  ben  of  the  before-mentioned  pnnish- 
meots,  may  be  imprisoned  with  hard 
laboar  for  any  term  not  exceeding  the 
term  for  wUeh  be  nmy  be  imprisoned  as 
afbraod;  and  the  ofiender  on  oonvio- 
tMQ  caaaot  thenceforth  be  received  as  a 
witness  in  any  oonrt  of  record,  unless 
the  jndgaient'i^ven  against  him  be  re- 


I.  SobonaticD  ofpeijury  in  any  of  fhe 
Qaeea's  GDnrts  of  Chancerv  or  Courts  of 
Reand,  or  in  any  Leet,  View  of  Frank- 
pledge^ or  Law^y,  Ancient  Dancsne 
Com,  Hundred  Coort,  Coort  Baron,  or 
in  the  Court  or  Coorts  of  the  Stannary  in 
the  comaties  of  Devon  and  Cornwall ;  or 
mboniing  witnesses  sworn  to  testify  tn 
perpetuam  rei  memoriam,^  (5  Eliz.  c.  9, 
8s.3,4,aiid5;  29Eliz.  &5;  21  Jac  L  e. 
2S,iL8;  8Gcan.e.25,s.2;  3Geo.iy. 
clU;  7Wm.IV.  Al  Victc23.) 

XIII.  F!me  tf  201  and  imprisonment 
fix-  ax  months;!  and  besides  the  before- 
raentaooed  ponidmient  the  offender  may 
be  imprisoned  with  hard  labour  for  a  term 


*  It  is  only  idien  the  oObiidcr  is  pnweeuted 
Oder  S  BUbb  c  9,  dMt  he  a  UaUe  to  tlib  poi^ 


If  prowented  at  conamon 

with  line  and  Imprisonment : 

^ ^d  to  the  ottierpeiialtiea  stated 

above.  Tbe  eoounon-laDir  offenoe  extends  also  to 
Mbwnatmi  ef  panuy  inoiy  jndkial  proceeding, 
t  See  a]K>  12  Geo.  L  c  29,  s.  4  (made  per- 
potaal  by  21  Geo.  IL  c  3),  as  to  sabomation  of 
90307  and  pe^jory,  fte.  by  attorneys  &e.,  for 
vwA  ^  eenrt  may  cante  tfieni,  after  an  ex»- 
wJMtiBW  In  a  jeauury  isogr.  to  be  tranqpcrted  for 
■p^en^yeaa.    The  olhniee  does  not  appear  to  be 

t  It  k  only  iriien  tfie  offender  is  prosecnted 
nd9  a  EifaL  c  9,  that  he  is  liable  to  this  por- 
tiBB  of  tlMse  penaltiea.  The  punishment  for  the 
<aamHtt-lnr  offence  is  the  ome  as  for  subornation 
f^fnjuy;  and  peqorv  at  eonunon  law  may  be 
ia  eiy  jad&dal  pitweeduv.  Proaecutions  are  nsu- 
iDt  eanied  on  far  tbe  oflMce  as  at  oonanon  law, 
iad  sot  nader  the  statnte. 


not  exceeding  seren  ^ears,  or  transported 
for  a  term  not  ezeeedmg  seven  years ;  and, 
in  addition  to  or  in  lien  of  the  before-' 
mentioned  pnnishments,  may  be  impri- 
soned with  nard  labour  for  any  term  not 
exceeding  the  term  for  which  he  may  be 
imprisoned  as  aforesaid ;  and  the  offender 
on  conTiction  cannot  thenceforth  be  re- 
ceived as  a  witness  in  any  Court  of  Re- 
cord, unless  the  judgment  given  against 
him  be  reversed. 

1.  Perjury  in  any  of  the  Courts  men- 
tioned above  in  the  case  of  subornation  of 
perjury,  or  b^  any  ]person  examined  €td 
perpetvam  ret  memonam.  (5  Eliz.  c  9,  ss. 
6  and  7 ;  29  Eliz.  c.  5 ;  21  Jac.  I,  c  28,  s. 
8;  2  Geo.  II.  c  25,  s.  2;  3  Geo.  IV.c. 
114  ;  7  Wm.  IV.  &  1  Vict.  c.  23.*) 

2.  Seamen  or  marines  attempting  to 
obtain  their  pay  by  means  of  forged  cer* 
lificates  of  their  discharge  from  th^ 
queen's  ships,  or  from  hospitals  or  sick- * 
quarters.  (11  Geo.  IV.  k  1  Wm.  IV.  c 
20,  s.  89;   7  Wm.  IV.  &  1  Vict  c  23.t) 

S.  Forgery  of  certificates  of  the  Com- 
missioners for  executing  the  office  of  Lord 
High  Admiral,  of  the  purchase  or  sale  ot 
any  naval  or  victualling  stores.  (2  Wm. 
IV.  c.  40,  s.  32;  7  Wm.  IV.  &  1  Vict, 
c  23.) 

4.  Making  finlse  declarations  or  signing 
&lse  notices  for  tiie  purpose  of  procuring 
marriages;  or 

5.  Forbidding  the  issue  of  any  super- 
intendent registrar's  certificate,  by  fidsely 
representing  oneself  to  be  a  person  whose 
consent  to  such  marriage  is  required  by 
law.  (6  &  7  Wm.  IV.  c.  85,  s.  38 ;  7  Wm. 
rV.  &  1  Vict.  c.  23 ;  3  &  4  Vict  c.  72,  s.  4.) 

6.  Maldng  fidse  statements  for  the  pur- 
pose of  their  being  inserted  in  registers  of 
births,  deaths,  or  marriages.  (6  &  7  Wm. 
IV.  c.  86,  s.  41 ;  7  Wm.  IV.  &  1  Vict 
c.  23.) 

XIV.  Transportation  fi>r  seven  years, 
or  imprisonment  with  hard  labour  for  any 
term  not  exceeding  three  years. 


*  There  is  a  great  number  of  public  Acta,  be* 
sides  those  mentioned  above,  by  which  cases  of 
fklse  swearing  are  declared  to  be  periurv,  or  to  be 
punishable  as  perjury ;  but  it  would  nave  oocn- 
pied  too  much  space  to  have  Inserted  them  here. 

f  Thia  and  the  next  four  offences  subject  the 
>ns  commitdng  them  to  the  penalties  of  per* 


pcrso] 
jury. 
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1.  Assaulting  or  obetructiug  ^rsons 
duly  employed  for  the  prevention  of 
smuggling.    (8  &  9  Vict  c  87,  s.  66.) 

X V.  Transportation  for  seven  years,  or 
imprisonment  with  or  without  hard  la- 
bour for  any  period  not  exceeding  three 
years ;  and  during  such  imprisonment  the 
offender  may  be  publicly  or  privately 
whipped*  as  often  and  in  such  manner 
and  rorm  as  the  Court  shall  direct,  not 
exceeding  thrice. 

1.  Discharging  or  aiming  fire  or  other 
-arms,  or  discharging  or  attempting  to 
discharge  any  explosive  substance,  at  or 
near  the  person  of  the  queen,  or  striking 
or  attempting  to  strike  at  the  person  of 
the  queen,  or  in  any  other  manner  throw- 
ing or  attempting  to  throw  anything  at 
or  upon  her  person,  with  intent  to  injure 
or  idarm  the  queen  or  break  the  public 
peace,  or  whereby  the  public  peace  may 
be  endangered ;  or  having  fire  or  other 
arms,  or  any  ei^losive  or  dangerous  mat- 
ter or  tiling  near  the  queen's  person,  with 
intent  to  use  the  same  to  injure  or  alarm 
her.    (5  &  6  Vict.  c.  51,  s.  2.) 

XVI.  TYanmortation  for  seven  years,  or 
imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both ;  and 
the  offender,  if  a  male,  may  be  once, 
twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  such  imprison- 
ment 

1.  Receiving  property  the  stealing, 
taking  Sec  whereof  is  made  an  indictable 
misdemeanor  by  7  &  8  Geo.  IV.  c.  29, 
knowing  the  same  to  have  been  un- 
lawfully stolen,  taken  &c  (7  &  8  Geo. 
IV.  c  29,  S8.  4  and  55.) 

2.  Boatmen  and  others  concealing  &c. 
and  not  reporting  according  to  law,  or  ob- 
literating the  marks  &c.  on,  articles 
found  by  them  on  the  coast  (provided  the 
stealing  of  such  articles  on  shore  would 
be  an  indictable  misdemeanor).  (1  &  2 
Geo.  IV.  c  75,  8. 1 ;  and  c  76.) 

3.  Maliciously  destroying  the  dams  of 


•  It  may  be  a  qaestion  whetberthe  5  &  6  Vict, 
e.  51,  a.  2,  notwithstanding  the  proviaion  of  I 
Geo.  IV.  c.  57,  quoted  above  (p.  1 B7),  has  not  ex- 
tended the  puniahment  of  whipping  to  the  case  of 
female  offendezs.  (See  Seventh  Report  of  Crimi- 
mU  Law  Commtuumen^  p.  46.)  Hie  above  offence 
ia  a  high  misdemeanor. 


fish-ponds  or  mill-ponds,  or  pisoning 
fish-ponds.  (  7  &;  8  Geo.  IV.  c.  30, 83. 15 
and  27.; 

XVII.  Transportation f or seoen'jmn.iiic 
imprisonment  with  hara  labour  for  any 
term  not  exceeding  two  years. 

1.  Taking  or  destroying  game*  or 
rabbits  by  mght,  in  any  land  or  od  any 
public  rcHid,  path  &c.,  or  at  the  opemog^ 
gates  &c  from  such  land  into  such  pub- 
lic road  &C.,  or  entering  any  such  Und, 
by  night,  with  any  instrument  for  that 

furpose  (for  the  third  oflRence).!  (^  Geo. 
V.  c.  69,  8.  1 ;  7  &  8  Vict  c.  29,  s.  1.) 

2.  Assaults  on  gamekeepers  bv  persons 
found  committing  any  of  the  last-iiieih 
tioned  oftences.  (9  Geo.  IV.  c  69,  s.  2;  7 
&8  Victc.29,  s.1.) 

XVIII.  TransportaHon  for  any  tern 
not  exceeding  seven  years,  or  imprison- 
ment not  exceeding  two  yean. 

1.  Being  guilty  of  an  unlawful  combi- 
nation or  confederacy.  (37  Geo.  III.  c 
123,  s.  1 ;  39  Geo.  III.  c.  79,  ss.  2  and  8; 
52  Geo.  III.  c.  104,  s.  1 ;  67  Geo.  lU.  c 
19,  s.  25.) 

2.  Being  present  at  meetings  for  the 
purpose  01  drilling  persons  to  the  use  of 
arms  &c,  such  meetings  being  unautho- 
rized bjr  her  Mi^esty  or  the  lieutenant  or 
two  justices  of  the  peace  of  the  county 
or  riding,  by  commission  or  otherwise; 
or  drilling  persons  to  tiie  use  of  arms, 
&c    (60  Geo.  111.  &  1  Geo.  IV.  c.  1. 

XIX.  Imprisonment  for  life,  loss  of  the 
offender's  right  hand,  and  forfeiture  of 
his  goods  and  chattels,  and  of  the  pro- 
fits of  his  lands  during  life. 

1.  Assaulting  any  judge  of  the  queens 
courts  of  law  or  equity,  or  any  justice  of 
assize,  oyer  and  terminer,  or  general  gaol 
delivery,  whilst  acting  in  his  official  ca- 
pacity ;  or  striking  any  person  in  the  pre- 
sence of  any  such  judge  or  justice.1 
(Hawk.  P.C,  b.  i.  c.  21,  s.  3;  Seventh 
Report  of  the  Criminal  Law  Commis- 
sioners, pp.  49  and  160.) 

XX.  Imprisonmad  for  life  and  forfeit- 


*  For  the  definition  of  game,  see  p.  804,  note  *. 

t  The  two  first  offences  are  poniabable  on  aom- 
muyoonviction. 

X  iliis  and  the  next  offence  are  ponlaluible  at 
law. 
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ore  of  the  offiender's  goods  and  profits  of 
hi6]a]id& 

1.  Bfgcqing  prisoners  being  in  the  pre- 
aeoee  of  any  soich  jodge  whilst  acting  in 
Ids  official  capacity.  (Hawk.  P.  C.  b.  i.  c. 
21,  L  5;  &vejtf&  Beport  of  the  Criminal 
Lam  CommisgioMrM,  ppi  49  and  16i).) 

XXL  /■^piTMnsi0tf/br/i/«,  and  forfeit- 
ore*  of  all  goods  and  chattels  real  and 
penouaL 

1.  Being  a  seoond  timet  conTicted  of 
pnWiahing  finid,  fitntasdcal  or  fidse  pro- 
phecieB»  1o  the  intent  thereby  to  make  any 
rebellion  or  other  disturbance  &c  within 
the  <mecn'8  dominions.^  (5  Eliz.  c.  15,  s.  3.) 

X\lL  Imprimimtentfor  life, 

1.  Hearing  and  being  present  at  any 
other  form  of  common  prayer  &c  than 
IS  mendoDed  and  set  forth  in  the  Book 
•f  Coomon  Pra^,  having  been  twice§ 
previooily  ooanded  of  the  same.  (5  & 
6  Edw.  VI.  c.  ],  s.  6;  13  &  14  Car.  II. 
c4,a.24.) 

2.  Qeigymen  of  the,  Established 
Chorcfa  asing  any  other  form  of  common 
prayer  &c  than  is  set  forth  in  the  Book 


«f  CoouDoa  Prayer,  or  speaking  in  dero- 
gation thereof  having  been  twice||  pre- 
vioaslj  esmricted  of  any  such  offence.^ 
(1  Eliz.  &  2,  8.  6 ;  13&  14  Car.  II.  c.  4, 
1.24.) 

3.  Pemos  not  having  any  spiritual 
promotion  committing  any  such  last-men- 
tioBed  gffimce,  after  their  first  convic- 
!»■.•*  (1  Hix.  c  2,  8.  8;  13  &  14  Car. 
ILe.  4^8.24.) 


*  Thif  fcdUfaire  bdnf  by  statnta  only,  doet  not, 
m  abaerred  above,  eonsntnte  the  offence  a  felony. 

f  llae  paniahment  for  the  firat  offence  ia  line 
af  \9i.  and  ia^viaoameut  fSw  one  year.  (5  Qiz. 
t  1*.  a.  J.) 

t  T^am  offiBBce  may  be  oonsdeied  to  be  vixtu- 
ail^efaniele. 

9  l%e  imaiihnieat  for  the  fltst  offence  ia  im- 
pnatMBaaeat  for  aix  montfas,  and  for  the  aeoond  ia 
aaeyev. 

I-  Ite  paniafaaient  for  the  Ibst  offence  ia  im- 
prsaoanent  for  Ax  montha,  and  for  the  aeoond 
«»e  year.     (1  Bii.  c  2,  ak  4  and  5.) 

^  Bo^dca  being  impriaoned,  the  offender  for 
the  fint  oiSnxe  forfeita  the  proftta  of  all  his  api- 
ataal  beneflcea  or  promotiona  comins  or  arising 
'•M.  9me  vh(^  year  next  after  hia  conTiction ;  ana 
fm  haaaeeoad  and  third  offencea,  ia  to  be  depritred 
9t9jbet»<d  all  hia  apiritnal  promotiona.  (1  Eliz. 
c.  i,  aa.  4,  »,  and  6.) 

**  Tbe  pnnirfiment  for  die  ifaat  offence  la  im- 
I  for  one  jemc.    0  Eliz.  c  8,  a.  7.) 


4.  In  interludes,  pla^s  &c.  declaring 
or  speaking  anything  m  derogation  &c 
of  the  Book  of  Common  Prayer,  or  com- 
pelling or  causing  any  parson  or  other 
minister  to  use  any  other  form  of  com- 
mon prayer  &c.  than  is  mentioned  in 
the  said  book ;  or  interrupting  any  par- 
son or  other  minister  in  saying  common 
prayer  &c.  in  the  fbrm  mentioned  in  the 
said  book,  having  been  twice*  previously 
convicted  of  any  such  offenccf  (1  Eliz. 
c  2,  8.  11 ;  13  &  14  Car.  II.  c,  4,  s.  24.) 

XXIII.  Impriaonment  for  anv  term  not 
exceeding  twelve  nor  less  than  six  months, 
and  the  offender  to  be  liable  to  such  other 
pumshment  as  may  by  law  be  inflicted 
in  cases  of  hi^h  misdemeanors.^ 

1.  Publishing  in  English  newspapers 
anything  tending  to  excite  hatred  of  the 
queen,  &c.,  as  having  been  previously 
printed  in  some  foreign  paper  which  has 
not  been  so  printed.  (38  Geo.  III.  c.  78, 
8.240 

XXIV.  i^W  and  t»i/»ri80Rni«n^,  with  or 
without  hard  labour  or  solitary  confine- 
ment, or  with  both. 

1.  Befusing  to  deliver  up  &c.  post- 
letters  which  ought  to  have  been  deli- 
vered to  any  other  person,  or  post-letters 
which  shall  have  been  found  by  the  per- 
son so  refusing  or  any  other  person,  &c 
(7  Wm.  IV.  &  1  Vict,  c  36,  ss.  31  and 
42.) 

XXV.  Fine  and  impriBonment,  and  such 
corporal  punishment  by  public  or  private 
whipping  as  the  court  shall  direct 

1.  Persons  who  keep  or  use  slaughter- 
houses or  places,  throwing  into  lime-pits 
&c.,  ori  destroving  or  buryinff,  the  hides 
of  cattle  slaughtered  &c.  by  them ;  or, 

*  The  puniahment  for  the  first  offence  ia  for- 
feiture of  100  marlca,  or,  if  the  offender  do  not 
pay  the  same  within  aix  weeka  after  hia  convic- 
tion, six  montha*  impriaonment  inatead ;  and  for 
the  aeoond  offence  ia  forfeiture  of  400  marka,  or, 
if  the  offender  do  not  pay  the  aame  within  aix 
weeka  after  hia  conviction,  twelve  montha'  impri- 
aonment inatead.  (1  Elia.  c  8,  aa.  9,  10, 12,  and 
13.) 

t  Beaidea  being  impriaoned  for  life,  the  jperaon 
committing  any  of  the  above  offencea  for  the 
third  time,  forfeits  all  hia  gooda  and  chattela ;  but 
thia  forfeiture  being  by  atatute  only,  does  not,  aa 
above  obaerved.  conMtute  the  offence  a  felony. 

X  The  nunjanment  for  high  miademeanoia  at 
common  law  waa  fine,  im^aonment  and  info- 
mona  corporal  puniahment :  but  the  puniahment 
of  the  pillory  haa  been  wholly  aboliahed. 
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2.  PenoDs,  generally,  being  guilty  of 
uiy  offence  against  the  Act  for  regulating 
alaughtering-^oasea  ibr  which  no  punish- 
ment is  expressly  proyided.  (26  Geo. 
III.  c  71,  8.  9.) 

XXVI.  Fine,  imprisonment,  or  other 
corporal  punishment 

1.  Procuring  or  soliciting  infimts  to 
grant  annuities,  &c  (53  Geo.  III.  c.  141, 
8.8.) 

XaVII.  ImpriaonmmU  and  fine  and 
ransom*  to  the  queen. 

1.  Being  sufficient  to  trayel,  not  being 
asristant  to  the  justices,  when  warned  to 
ride  with  them,  in  aid  to  resist  riots,  &c. 
(2  Hen.  V.  St  1,  c  8.) 

2.  Contemning,  demising  or  reviling 
the  sacrament  of  the  Lord's  Supper.  (1 
Edw.  VI.  c,  1,  s.  1 J  1  Elis.  c  1,  s.  14.) 

XXVIII.  Imipriaimment  and  ranaom  at 
the  queen's  will.t 

1.  Forcible  entnr  into  lands  and  tene- 
ments. (5  Rich.  II.  St  1,  c  8 ;  15  Rich. 
II.  c.  2.t) 

XXIX.  Impnsonment  and  fine  at  the 
queen's  will.§ 

1.  Any  of  the  clergy  enacting  or  pro- 
mulgating &C.  any  constitutions  or  or- 
dinances, provincial  or  synodal,  or  any 
other  canons,  without  the  royal  assent 
and  licence.  (25  Hen.  VIIL  c  19,  s.  1 ; 
1  Eliz.  c.  1,  s.  6.) 

XXX.  Fine  and  imprisonment. 

1.  Not  assistine  the  justices  to  arrest 
persons  holding  lands  &c  forcibly,  after 
fbrcible  entry  made.    (15  Rich.  II.  c  2.) 

2.  Frauds  by  collectors  or  other  offi- 
cers intrusted  witii  the  receipt,  custody 
or  management  of  any  part  of  the  public 
rerenuesll  ^50  Geo.  III.  c  59,  s.  2) ;— of 
any  part  ot  the  revenue  of  Excise.  (7 
&  8  Geo.  IV.  c  53,  s.  44.) 


•  It  would  appear  that  when  a  penon  U  to 
make  flae  and  nuiaoin,  he  ia  not  to  pay  two  dif- 
feient  mna  (Go^Lttt,  187  a) ;  but,  aBOording  to 
Dyer,  p.  S3S,  pL  fl,  the  xanKun  noat  be  traUe 
the  ftae  at  leaat. 

f  lliat  ia,  the  will  of  the  quen  aa  dedaiedby 
her  lepaaaentativea,  the  jndgea,  in  her  eovrta  of 
Justice. 

t  See  alao  4  Hen.  IV.  o.  8 ;  8  Hcb.  VI.  c.  9  ; 
31  EUi.  e.  n  ;  81  Jac  I.  c.  1ft. 

A  Tliatia.aadedatedby  thejadges. 

n  The  offender  ia  alaoi,  on  covvictioii,  raiutered 
fM  ever  Incapable  of  holdiag  or  e^Joyinf  any 
offioe  nndar  tile  oowB. 


3.  Persons  concerned  in  tiie  trans- 
mitting or  delivery  of  writs  for  the  elec- 
tion of  members  of  parliament,  wilfnll j 
neglecting  or  delating  to  transmit  or  de- 
liver any  such  wnt  £c.  (58  Gea  III.  c 
89,  8.  6.) 

4.  Gaolers  exacting  fees  ftv>m  prisonera 
for  or  on  account  of  the  entrance,  eom^ 
mitment  or  discharge  of  such  prisooera, 
or  detaining  prisoners  for  non-payment 
of  fees.*    (55  Geo.  III.  c  50,  s.  13.) 

5.  Furious  driving,  &c.  by  persons  hsEv* 
ing  charge  of  stage-coaches  or  pablic  car- 
riages, not  being  hackney-eoadies  drswn 
\f^  two  horses  onlv,  and  not  plying  for 
hire  as  stageK^aches,  whereby  snj  per- 
son is  injured.    (1  Greo.  IV.  c.  4.) 

6.  Buying  or  selling  offices,  or  kee|nng 
any  place  of  business  in  any  manner  re- 
latmg  to  the  sale  or  purchase  tfaereof.t 
(5  &  6  Edw.  VI.  c.  16;  49  Geo.  III.  <x 
126,  s.  3;  6  Geo.  IV.  c.  105, s.  lO.J 

7.  Officers  exactin^^  foes  firom  pnaooers 
against  whom  no  bill  of  indictment  is 
found  by  the  fjnoA  jury,  or  who  are  ac- 
quitted on  their  trial  or  discharged  by 
proclamation  for  want  of  prosecmion.^ 
(55  Geo.  III.  c  50,  ss.  4  and  9.) 

8.  Officers  of  Customs  or  Exdse  bj 


*  They  aie  alao,  upon  eoavietioii,  randcrcd  in> 
capable  of  holding  their  offioea.  The  55  Geo.  III. 
c.  dO,  a.  13,  did  not  extend  to  the  Qneen'a  Urack 
wiaon,  the  Fleet,  ia  the  Manhalaea  and  ]^ilac« 
Cooita.  Bat  now,  hy  5  &  6  Vict.  e.  S»»  s.  n, 
which  conaolidatea  the  Queen'a  Bench,  Fleets  and 
Maxshalaea  Priaona,  and  enacts  that  the  Qoeeti'a 
Bench  Priaon  ahall,  after  the  paaaing^  of  iSbme.  ad, 
be  called  the  Queen's  I^riaon,  all  feea  and  ^tmta- 
itiea  payable  by  priaonen  on  their  «ntmzice  or 
diacharge  8dc  from  the  Qneen's  Priaon  C^^ceepe 
aneh  aa  diall  be  sanctioned  by  the  Loxds  of  t£e 
IVeaaitfy,  for  work  and  labour  actually  perffbrmed 
for  such' priaonen)  are  abolished,  ana  any  ofllcer 
who  exacts  any  auch  foes  or  gratnitiea,  or  detnina 
any  prisoner  on  aooonnt  <n  the  oon-jpayment 
thereof,i8  rendered  Incapable  of  holding  torn.  oAce, 


in.  e.  50. 

t  The  punishment  for  this  and  the  n«st  twv^atv- 
Ave  olfonoes  (6  to  81  inclusive),  is  not  aemi|tuu4 
them  by  the  statntea  creating  them  :  tliey  ar« 
merely  miademeanocs  by  the  statutea,  bat  mm  soch 
die  common  law  puniaunent  of  fine  and  bxupri- 
aonment  attaehea. 

X  The  offonder,  on  eonTlclion,  ia  alao  vemdervd 
incapable  of  holding  his  olBoe.  See  the  H  ^  « 
VicL  c.  114,  which  explatna  and  amende  tbe  as 
Geo.lU.a»0. 
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tlieir  mtKQodnet  causing  waste,  &c.  in 
iBerehandise  warehoused  in  warehouses 
onder  the  AxX  for  permittinff  goods  im- 
parted to  be  secored  iu  warehouses  with- 
oat  pajmrat  of  duty  on  first  entry.  (4 
Geo.  IV.  c  a*,  8.  72.) 

9.  By  fidse  eertificates  or  representa^ 
tions  endeftTOoriDg  to  obtain  from  Chel- 
s»  Hospital  any  pension,  privilege  or 

I     idnuatage.*    (7  Geo.  IV.  c.  16,  s.  25.) 

10.  Settii^  spring-guns  or  man-traps, 
except  within  a  dwelling-house  for  the 
proteetioQ  tbereoH  (7  &  8  Geo.  IV.  c 
13,  SK.  I  and  4.) 

1 1.  Jesuits,  or  members  of  any  religions 
ocder  or  society  of  the  Church  of  Itome, 
bound  by  monastic  or  religions  tows, 
within  the  United  Kingdom,  admitting 
any  peisoo  to  become  a  member  of  any 
such  order  or  society.f  (10  Geo.  IV.  c. 
r,s.23L) 

12.  Fisrish  officers  refbsing  to  call 
meeringSj  &c.  according  to  the  provisions 
of  the  Act  for  the  better  Regulation  of 
Vestries.    (1*2  Wm.  IV.  c  60,  s.  11.) 

13.  Making  false  answers  to  any  of  the 
({uestions  directed  by  the  Reform  Act  to 
be  pot  by  the  retummg  officer  at  elec- 
tions of  members  of  parliament,  if  re- 
quired by  anj  candidate,  to  any  voter  at 
the  tinie  of  his  tendering  his  vote.  (2  & 
3  Wm.  IV.  c  45,  s.  58.) 

14.  Sefuainsr  to  attend,  &c  the  Poor 
Law  Commisooners  (4  &  5  Wm.  IV.  c. 
Tb,  1.  13) ;  the  Tithe  Commissioners  (6  & 
7  Wm.  IV.  c  71,  s.  93) ;  or  the  Copyhold 
ComnusaioDers  (4  &  5  Vict  c  35,  s.  94). 

13.  Foraery,  &e.  of  protections  from 
service  in  &  navy.    (5  ft  6  Wul  IV.  c 

*4.8.3.) 

16.  Making  HUse  declarations  in  cases 
vbere  declarations  are  substituted  for 
oaths  by  the  Act  for  abolishing  unneces- 
■ry  Oaths.    (5&6Wm.IV.c.62,8.  21.) 

17.  Executing  &c.  renewed  ecclesiasti- 
ed  leases,  knowmg  the  recital  required  by 
lav  contained  therein  to  be  fiUse.  (6  &  7 
Wm.  IV.  c.  20,  s.  3.) 

18.  Making  fiilse  statements  in  deela- 
ntioBs  required  to  be  delivered  to  the 

*  Tb0  offnider  ako  finrfef  tt  all  ebim  to  pen- 
«on  or  woinmmt  on  aeeonnt  of  Mnrke,  woondi 

t  Thfa  offenee  does  not  applv  to 
^m.    (10 Geo.  IV. e. 7, •.ST.) 
▼OUII. 


Commissioners  of  Stamps  and  Taxes  be- 
fore being  allowed  to  print  and  publish 
newspapers.  (6  &  7  Wm.  IV.  c.  76,  s.  6.) 

19.  Making,  &c.  false  declaration  of 
being  qualified  to  be  elected  a  member  of 
the  House  of  Commons.  (1  &  2  Vict  c. 
48,  s.  7.) 

20.  Frauds  in  assignments  of  pensions 
for  service  in  her  Majesty's  navy,  royal 
marines  or  ordnance.   (2  &  3  Vict,  c  51, 

6.8.) 

21.  Making  &lse  declarations  touching 
any  of  the  matters  contained  in  the  Act 
for  procuring  Returns  relative  to  High- 
ways and  Turnpikes.  (2  &  3  Vict  c.  40, 
s.  9.) 

22.  Officers  of  railways  making  false 
returns,  under  the  Act  for  regulating  rail- 
ways, to  the  committee  of  the  Privy  Coun- 
cil for  Trade.    (3  &  4  Vict  c.  97,  s.  4.) 

23.  Making  raise  returns  of  com,  un- 
der the  Act  regulating  the  importation  of 
com.     (5  &  6  Vict  c.  14,  s.  42.) 

24.  Making  fidse  entries  in  the  Register 
Book  of  Copyrights.  (  5  &  6  Vict  c.  45, 
8.  12.) 

25.  Voters  making  fklse  answers  to  re- 
turning officer  at  elections  of  members  of 
of  parbament  (  6  &  7  Vict  c.  18,  s.  81.) 

26.  Actuaries  or  other  persons  holding 
appointments  in  savings'  banks,  receiving 
deposits  and  not  paying  the  same  over  to 
the  managers  of  such  banks,  &c.  (7  &  8 
Vict  c.  83,  s.  4.) 

27.  The  registrar  of  joint-stock  com- 
panies or  any  person  employed  under  him, 
demanding  or  receiving  any  gratuity  or 
reward  beyond  the  fees  allowed  by  law. 
(7  &  8  Vict  c.  110,  s.  22.) 

28.  Directors  of  joint-stock  companies 
by  whom  certificates  of  shares  are  issued, 
making  fklse  statements  on  such  certifi- 
cates as  to  the  date  of  the  first  complete 
registration  of  suc^  companies.  (7  &  8 
Vict  c  110,  s.  26  in  part) 

29.  Persons  knowmg  do^  or  skins  of 
dogs  found  in  their  possession,  by  virtue 
of  a  sQ&rch  warrant,  to  be  stolen  dogs,  or 
the  sidns  of  stolen  dogs  (for  the  second 
offence*).  (8  &  9  Vict  c  47,  s.  3  in 
part.) 


•  The  flnt  offence  la  paalahable  on  gummuy 
conviction  before  two  or  mote  juUoee  bv  payment 
of  luch  sum,  not  exceedipg  MW.,  ae  to  Uie  juitieet 
■hall  seem  meet. 
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80.  Corruptly  taking  any  reward  for 
aiding  persons  to  recoTer  stolen  &c 
dogs.    (8  &  9  Vict  c  47,  s.  6.) 

31.  Offences  against  the  provisions  of 
the  8  &  9  Vict.  c.  100  (An  Act  for  the 
regulation  of  the  care  and  treatment  of 
Lunatics),  and  the  8  &  9  Vict  c.  126  (An 
Act  to  amend  the  laws  for  the  provision 
and  regulation  of  LunaUc  Asylums  for 
counties  and  boroughs,  and  for  the  main- 
tenance and  care  or  Pauper  Lunatics  in 
England),  declared  by  tnose  Acts  to  be 
misdemeanors. 

32.  Using  contemptuous  words  or  ges^ 
tures  of  or  against  the  aueen.* 

33.  UnlawM  assemblies. 

34.  Routs. 

35.  Riots. 

36.  Affrajrs. 

37.  Conspiracy. 

38.  BribCTy.t 

39.  Blasphemy. 

40.  Blasphemous  or  seditious  libels.} 

41.  Unlawfully  refusing  to  serve  pub- 
lic offices. 

42.  Executing  official  duties  before 
taking  oath  of  office  and  giving  security, 
where  the  same  are  required  by  law. 

43.  Wilfully  disobeying  any  statute,  by 
doing  what  it  prohibits  or  omitting  what 
it  commands,  whereby  the  public  axe  or 
may  be  injured. 

44.  Wilfully  disobeying  any  lawfbl 
warrant,  order  or  command  of  her  Ma- 
jestv,  or  any  court  or  person  acting  in  a 
public  capacity  and  duly  authorized  in 
that  behta^  where  no  other  penal^  or 
mode  of  proceeding  is  expressly  provided. 

45.  Obstructing  officers  in  the  execu- 
tion of  any  public  office  or  duty. 

46.  Excess  or  abuse  of  authority  by 
public  officers. 

47.  Extortion  by  public  officers. 

48.  Fraudulent  misi^q^lication  by  pub- 


•  'T%b  and  the  IbUowing  flfty-tiro  offenee*  (M 
to  S41nclunve)  are  nJademeaBonatoommon  law, 
and  aa  aoefa,  poniahable  with  fine  and  imnrtoon- 
ment  (See  the  Seyenth  Report  of  the  Criminal 
Law  Oomnuaaioneia,  and  the  anthoriCiM  there 
dted.) 

t  See  5  8e  6  VieL  e.  10S«  a.  SO. 

X  Theae  olfenoea,  when  eommitted  fbr  a  aeeond 
time,  were  made  paniahaUe  aa  high  mlade- 
meanora  or  by  banuhment,  bv  60  Geo.  III.  &  1 
Geo.  IV.  c.  8 ;  but  II  Geo.  Iv.  ft  1  Wm.  IV.  c 
7S,  repealed  the  latter  poitloD  of  the  puniahmmt. 


lie  officers  of  property  under  their  con- 
trol as  such  officers. 

49.  Unlawfully,  and  contivy  to  Qith  of 
office,  disclosing  matter  the  knowleike  of 
which  has  been  acquired  in  an  oicial 
capacity. 

50.  Assaulting  &c.  penoos  on  aoooimt 
of  anything  done  by  them  in  oonnexkiQ 
with  any  judicial  proceeding. 

51.  ContemptB  of  courts  of  jusdeeor 
magistrates,  by  uttering  insulting*  oppro- 
brious, or  menacing  words,  or  by  ads  or 
gestures  expressed  or  done  in  tlie  hee  of 
such  courts  or  in  the  presenoe  of  such 
magistrates. 

52.  By  force,  or  by  violent  or  out- 
rageous conduct,  interrupting  the  pro- 
ceedings of  courts  of  justice. 

53.  The  wilful  omission  by  jmticisl 
officers  to  do  their  du^. 

54.  Oppression  by  judicial  ofBoers. 

55.  Judicial  officers  taking  bribes. 

56.  Bribing  or  otherwise  oornipdy  in- 
fluencing judicial  officers. 

57.  Persons  procuring  themselves  to 
be  returned  as  jyirors,  with  intent  to  ob- 
tain a  verdict  or  any  undue  advantage  lor 
any  person  interests  in  a  trial. 

58.  Unlawfully  preventing  perMos 
from  serving  as  jurors. 

59.  Jurors  determining  tiieir  verdict 
by  any  mode  of  chance. 

60.  Witnesses  refiisin^  to  be  sworn  or 
to  give  evidence  in  judicial  proceedings. 

61.  Unlawfully  preventing  witnesMS 
At>m  giving  evid^ioe  in  judicial  proceed- 
ings. 

62.  Endeavouring  lo  procure  the  com- 
misnon  of  perjury. 

63.  Publishing  statements,  pending 
suits  or  proeeentions,  with  intent  to  ex- 
cite prejudice  for  or  against  any  party  to 
such  suits  or  prosecutions. 

64.  Fabricating  fidse  evidence. 

65.  By  disposing  of  dead  bodies,  with- 
out giving  notice  to  tite  coroner,  in  cases 
where  inquests  ought  to  be  taken,  ob- 
structing the  taking  of  such  inquests. 

66.  Gaolers  and  others,  contrary  to 
their  duty,  allowing  dead  bodies  to  re- 
main unburied  and  to  putrefy,  without 
giving  notice  to  the  coroner,  in  esses 
where  inquests  ought  to  be  taken. 

67.  Challenging  or  provoking  to  fight, 
or  to  commit  a  bleach  of  the  peace. 
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6&  Open  indeeeoi^  in  places  of  public 
Ttuxi  or  in  Titew  thereof! 
69.  Keeping  gaoling  or  other  disorderly 


70.  Arresting  or  otherwise  obstmcting 
the  tmrial  of  dsMi  bodies. 

7L  Unlnwfiilly  disinterring  dead 
bodies. 

72.  Boring  or  selling  wires. 

7S.  Selling  unwholesome  provisions. 

74.  Miaiicunislj  exposing  persons  la- 
bouring under  contagious  diseases  in 
places  of  pablic  resort. 

75.  CoBsmoa  nDi6anees.t 

76.  Comipting  wells  or  springs  used 
bythepahtic. 

77.  innkeepers  refnsin^  to  receive  trsr 
veDerSttheb  urns  not  being  fully  occu- 
pied at  the  time,  and  a  reasonable  sum 
beiflig  tendered  for  accommodation. 

78.  Bstteiy. 

79.  False  imprisonment. 

80.  Assanits. 

81.  Pewona  maiming  themselves,  with 
intent  U>  evade  the  disoiarge  of  any  pub- 
lie  dnty. 

82.  Cheats. 

8S.  Forgery,  in  eases  where  no  punish- 
ment is  provided  by  statute. 

84.  Concealing  treasure-trove. 

XXXL  FcrfeUvre,  fine  not  exceeding 
2001  and  costs  of  suit,  and  also  such 
fbrOer  fine,  and  whipping  and  imprison- 
ment,  or  any  of  them,  in  such  manner 
and  for  soch  space  of  time  as  to  the  court 
alaU  seem  meet 

1.  Being  possessed  (not  being  a  coo- 
trador  with  the  Commissioners  of  the 
Navy,  Ordnance  or  Victualling  Office  fat 
bo*  Majesty's  use)  of  any  of  her  Majesty's 
called  canvass,  or  bewper  other- 


*  fhm  eoort  may  order  haxd  laboor  for  theae 
«flenc«a.  (S  Geo.  IV.  c  114.)  See  21  Gea  m. 
c  4S,  •.  1,  bj  which  penons  keeping  plaeet 
apemed  or  and  for  poblk  entertainment  or  umiM- 
■MBt,  or  tat  pnbUe  debiting  on  Sundays,  and  to 
vliaefa  neramia  are  admitted  bv  payment  of  money 


I  are  admitted  by  payment  of  money 
•r  tidbeta  aold  tat  money,  are  made  poniahable 
«■  hi  caaee  of  diaocderly  hoaeea,  and  inenr  the 
peMUy  of  MOt  tm  entw  Sanday  that  aoch 
piafa  ne  kept  opened,  recoverable  by  action  of 

t  See  t  ft  10  Wm.  DI.  e.  7,  a.  l«  wfaSeh  makes 
Che  IT"- *^*"'T  of  aqafbs  or  fireworks  (except  by 
mder  of  the  Bond  of  Oldnasoe  or  by  the  Artil- 
lery GoofBiry),  or  the  frelnc  thereof  in  any  pob- 
Uc  sowt,  *&,  a  oonmon  anisaiice. 


wise  called  buntin,  or  of  any  cordase 
wrought  with  one  or  more  worsted  threaOB, 
or  of  any  other  public  stores,  the  same  not 
being  charged  to  be  new  or  not  more 
than  one-third  worn.  (39  &  40  Geo.  III. 
c  89,  s.  2;  54  Geo.  III.  c.  60;  55  Geo. 
III.  c  127 ;  56  Geo.  III.  c.  138,  s.  2.) 

2.  Making,  being  possessed  of  or  con- 
cealing (not  being  a  contractor  as  last 
mentioned)  any  warlike  or  naval  stores 
with  the  marks  used  to  her  Majesty's 
warlike,  naval,  or  ordnance  stores,  or  any 
other  public  stores.  (9  &  10  Wm.  111. 
c.  41 ;  9  Geo.  I.  c  8;  17  Geo  II.  c.  40; 
39  &  40  Geo.  III.  c.  89,  s.  2 ;  54  Geo.  III. 
c.  60 ;  55  Geo.  III.  c.  127  ;  56  Geo.  III. 
c.  138,  s.  2.) 

XXXII.  Fine  not  exceeding  5002.,  or 
imprisonment  for  any  term  not  exceeding 
two  years,  or  both. 

1.  Aiding  the  escape  of  convicts  from 
New  South  Wales  or  V  an  Diemen's  Land. 
(9  Geo.  IV.  c.  83,  s.  34.) 

XXXIII.  Imprisonment,  with  or  with- 
out hard  labour,  for  such  term  as  the  court 
sbjdl  award. 

1.  Unlawfhlly  and  carnally  knowing 
girls  above  the  age  of  ten  and  under  the 
age  of  twelve  years.  (9  Geo.  IV.  c  31,  s. 

XXXIV.  /VReortfflprtso»fii«nt,orboth, 
such  imprisonment  to  be  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Unlawflilly  taking  or  killing  hares 
or  conies,  in  the  night  time,  in  warrens. 
(7  &  8  Geo.  IV.  c.  29,  ss.  4  and  30.) 

2.  UnlawjfuUy  taking  or  destroying  fish 
in  waters  runnine  through  or  in  lands 
adjoining  or  belonging  to  dwelling- 
houses.*  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  34.) 

3.  Unlawfully  destroying  turnpike  or 
toll  gates  or  houses,  &c  (7  &  8  Gea  IV. 
c  80,  ss.  14  and  27.) 

4.  Officers  of  the  Post-Office  opening  or 
detaining  post  lettersf  (7  Wm.  IV.  & 


*  This  offence  does  not  extend  to  angling  in  the 
day-time;  bat  persons  doing  so  unlawftilly  are 
Uable,  on  summary  conyiction,  to  forfeit  any  sum 
not  exceeding  il. 

f  This  oflence  does  not  extend  to  (amongst 
other  exceptions  contained  in  the  Act)  ttie  open- 
ing or  detaining  of  letters  in  obedience  to  an  ex- 
press warrant  in  writins  under  the  hand  of  one 
of  the  principal  secretuies  of  state. 
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1  Vict  c.  36,  ss.  26  and  42) ;  or  stealing, 
embezzlinff  or  destroying  printed  votes 
or  proceedings  in  parliament,  or  news- 
papers, or  other  printed  papers  sent  by  the 
post,  without  covers  or  in  covers,  open  at 
the  sides.  (7  Wm.  IV.  &  1  Vict  c.  36,  ss. 
32  &  42.) 

XXXV.  Fine  or  imprisonmeiit,  or  both, 
sach  imprisonment  to  be  with  or  without 
hard  labour. 

1.  Forgery  of  hackney-carriage  plates 
(1  &  2  Wm,  IV.  c.  22,  s.  25)  ;  of  stage- 
carriage  plates  (2  &  3  Wm.  IV.  c  120,  s. 
32) ;  or  of  the  licences  or  tickets  of  drivers 
of  hackney-carriages,  drivers  or  conduc- 
tors of  stage-carriages,  or  watermen  (1  & 

2  Vict  c.  79,8.  12). 

2.  Frauds  in  applying  for  hackney- 
carriage  or  stage-carriage  licences.  (1  &  2 
Wm.  IV.  c.  22,  s.  33 ;  2  &  3  Wm.  IV.  c. 
120,  8.  10.) 

XXXVI.  Fine  or  imprisonmenty  or 
both. 

\.  Compounding  oflFences,*  or  other- 
wise offending  against  the  provisions  of 
the  18  Eliz.  c.  5  (An  Act  to  redress  dis- 
orders in  common  informers).  (18  Eliz. 
c.  5,  s.  4 ;  27  Eliz.  c.  10 ;  56  Geo.  III. 
c.  138,  s.  2.) 

2.  Resisting  the  execution  of  any  legal 
process,  execution  or  extent,  taken  out  by 
persons  having  debts  owing  to  them  from 
persons  residing  within  the  Whitefriars, 
Savoy,  Salisbury  Court,  Ram  Alley,  Mi- 
tre Court,  Fuller's  Rents,  Baldwin  s  Gar- 
dens, Montague  Close,  or  the  Minories, 
Mint,  Clink,  or  Oeadman*s  Place.  (8  &  9 
Wm.  III.  c  27,  s.  15 ;  66  Gea  IlL  c.  138, 
S.2.) 

3.  Illegal  brokerage.  (53  Geo.  III.  c 
141,8.9.) 

4.  Persons  having  the  custody  of  of- 
fenders ordered  to  be  confined  in  Park- 
hurst  Prison,  or  Pentonville  or  Millbank 
Prison,  carelessly  allowing  such  offenders 
to  escape.  (1  &  2  Vict  c.  82,  s.  18 ;  5  &  6 
Vict  c.  29,  8.  25  in  part;  6  &  7  Vict c.  26, 
8.  23  in  part) 

5.  Offences  against  the  Foreign  Enlist- 
ment Act   (59  Geo.  III.  c.  69,  s.  2.) 

•  Besides  tlie  above  punishment  the  offender, 
upon  conviction,  is  for  ever  disabled  to  pursue  or 
be  plaintiff  or  informer  in  any  suit  or  information 
upon  any  statute,  popular  or  penal,  and  slio  forfeits 
10/.,  recoverable  by  action  or  debt  or  information. 


6.  Unlawfully  taking  unmarried  girls 
under  the  age  of  16  vears  out  of  the  pos- 
session of  those  who  have  the  lawfiil 
charge  of  them.  (9  Geo.  IV.  c  31,  s.  20.) 

7.  Arresting  clergymen  on  civil  pro- 
cess while  employed  about  the  perfom*- 
ance  of  divine  service.  (9  Geo.  iV.  c  31, 
8.23.) 

8.  Frauds  by  Excise  officers  in  the 
granting  of  permits,  or  in  the  perform- 
ance of  their  duties  in  relation  to  the 
same.*    (2  Wm.  IV.  c  16,  s.  15.) 

9.  Altering,  destroying,  counterfeit- 
ing or  trafficking  in  the  register-tickets 
with  which  merchant  seamen  are  required 
to  provide  themselves.  (7  &  8  Vict  c.  1 12, 
8. 21.) 

10.  Making  fidse  answers  to  qaestions 
by  the  registrar  of  seamen,  &c,  with 
reference  to  the  granting  of  such  tickets. 
(7&8  Victc  112,8.22.) 

11.  Masters  of  merchant  ships,  without 
the  sanction  of  the  consul,  &c  discharg- 
ing or  abandoning  abroad  persons  be- 
longing to  their  ships  or  crews,  or,  in  case 
any  such  person  should  desert  abroad, 
neglecting  to  notify  the  same  in  writing 
to  such  consul,  &c.  (7  &  8  Vict  c  112,  s. 
46.) 

12.  Masters,  mates  or  other  officers  of 
merchant  ships,  wrongfully  forcing  on 
shore,  or  leaving  behind  on  shore  or  at 
sea,  persons  belonging  to  their  ships  or 
crews,  before  the  completion  of  the  voy- 
age for  which  such  persons  were  engaged, 
or  the  return  of  their  diips  to  the  United 
Kmgdom.t  (7  &  8  Vict  c  112,  s.  47.) 

1 3.  Masters  of  merchant  ships  omitting, 
when  required  by  the  consul,  ftc,  on  the 
complaint  of  three  or  more  of  their  crew, 
to  provide  proper  provisions,  water  or 
meoicines,  or  the  requisite  quantitjr  there- 
of, or  using  any  provisions,  &c.  which  the 
consul,  &c  shall  have  signified  to  be  unfit 
for  use  or  inappropriate.  (7  &  8  Vicr.  c. 
112,8.57.) 

*  The  offender,  on  conviction,  is  alao  rendered 
incapable  of  holding  any  office  or  place  bi  or  relat- 
ing to  any  of  the  revenues  of  the  United  Ktng^ 
dom. 

t  See  also  9  Geo.  IV.  c.  31,  s.  SO,  which 
makes  it  a  misdemeanor,  tianishable  with  impri- 
sonme^t  for  sach  term  as  the  oomt  shall  award,  for 
masters  of  merchant  ships  to  force  on  shore  or  le- 
taae  to  bring  home  all  such  of  the  men  whom 
they  carried  out  as  ate  in  a  oonditioa  to  retam. 
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XXXVIL  ImptUtmmtnt  for  three 
jears.  and  fine  at  the  qneen's  pleasure.* 

1.  Champerty.  (3  Edw.  I.  c.  25 ;  13 
Edw.  I.  St  1,  e.  49 ;  28  Edw.  I.  st  3,  c. 
11  ;  33  Edw.  I.  sL  2;  33  Edw.  I.  st  3;  4 
Bdw.  III.  c  11 ;  20  Edw.  III.  c.  4  and 
c  5 ;  7  Rich.  IL  c  15  j  32  Hen.  VIII. 
c  9.) 

S.  M aintenanoe.  (3  Edw.  I.  c  28  and  c 
33;  33 Edw.  L  st  3;  1  Edw.  lll.fst  2,  c. 
14;  4  Edw.  IIL  c  11 ;  20  Edw.  III.  c.  4 
andc  5;lRicfa.II.o.4andc7;7Rich. 
n.  cl5;  32  Hen.  VIIL  c.  9.) 

XXXVIII.  Great  forfeiture. 

1.  Oistnrbing  anjto  make  free  election. 
(3  Edw.  I.  c  5.) 

XXXIX.  7b  60  otf^'ui^eJ  incapable  and 
dieafalcd  in  law  to  have  or  enjoy  an^ 
d&ee  or  employment,  ecclesiastical,  civil 
or  miUtary,  or  any  part  in  them,  or  any 
profit  or  adyantage  appertaining  to  them ; 
and  if  the  oiFender  at  the  time  of  being 
eanrieted  enjoy  or  possess  any  office, 
pljbce  or  employment,  the  same  is  made 

▼Old. 

1.  Having  been  educated  in  or  pro- 
fessed Christianity  within  this  realm, 
jMfcHing  that  there  are  more  Gods  than 
one,  or  denying  the  ChrisUan  religion  to 
be  true  or  the  Scriptares  to  be  of  Divine 
aathority.f  (9  &  10  Wm.  III.  c  32,  s.  1 ; 
55  Geo.  III.  c.  160,  s.  2.) 

XL.  ImprimmmeiU  and  hard  labour  for 
any  period  not  exceeding  three  years. 

1.  Insolvent  debtors  or  petitioners  for 
protection  from  process,  omitting  iu  their 
•cbednles  any  property,  or  retaining  or 
excepting  out  of  such  schedules,  as  neces- 
saries, property  of  greater  value  than  20f. 

•  Thid  K  m  declared  by  the  Jadgea.  Hiia 
pnnMhniwrt  fa  taken  from  33  Edw.  I.  K.  S  (Statute 
of  Champefty):  bot  aee  the  other  Acti  refenred 
10.  The  repeal  of  the  oflTencea  of  Champerty  and 
3(ai2itenance  fa  reoonunended  by  the  &iminal 
Lav  Gommfaaionefs.    (See  theb  Fiftfa  R'^port.) 

f  For  a  lint  offenee  the  above  penaltlea  may  be 
relieved  apinat  by  reaandation  of  inch  ertoneoiia 
opinioTia  m  the  Mme  Court  where  the  offender 
vaa  eoavided.  within  Ibar  montha  after  aach  con* 
vtetion.  (a.  31} 

If  a  pecaoa  be  aaeoond  time  convicted  of  any  of 
the  aboveofl^neea,  be  fa  to  be  impriaoned  fortfiree 
yean,  and  to  be  diaabled  to  ane,  arc  in  any  court 
of  law  or  e<iaity,  cr  to  be  guardian  of  any  child, 
«r  exeeator  or  adminiatrator  of  any  penon,  or 
eraaUe  of  any  leeacy  or  deed  of  giit,  or  to  bear  any 
once,  eiril  or  mUitary,  or  beneflee  eccleaiaatical, 
far  iKi  aiihln  thereaha.  (a  1.) 


with  intent  to  defraud  their  creditors. 
(I  &  2  Vict  c.  no,  8S.  99  and  121 ;  7  &  8 
VicL  c.  96,  s.  39.) 

XLI.  Imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Being  possessed  of  three  or  more 
pieces  of  counterfdt  coin  intended  to  pass 
for  the  queen's  current  gold  or  silver 
coin,  knowing  the  same  to  be  counterfeit 
and  with  intent  to  utter  the  same.  (2  Wm. 
IV.  c.  34, 6S.  8  in  part  and  19.) 

XLI  I.  Imprieonment  with  hard  labour 
for  any  term  not  exceeding  three  years, 
either  in  addition  to  or  in  lien  of  any 
other  punishment  or  penalty  which  may 
be  inflicted  upon  the  offender. 

I.  Being  armed,  assaulting  Ebcdse 
officers  whilst  searching  for  or  seising 
commodities  forfeited  under  any  Act  re- 
lating to  the  Excise  or  Customs,  or  whilst 
endeavouring  to  arrest  offenders.  (7  &  8 
Geo.  IV.  c  53,  ss.  40  and  43.) 

XLIII.  Imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour. 

1.  Bankrupts  or  members  of  incorpo- 
rated commercial  or  trading  companies 
which  shall  be  adjudged  bankrupt,  fiilsi- 
fying  or  destroying  their  books,  &c.,  with 
intent  to  defraud  their  creditors.  (5  &  C 
Vict  c.  122,  s.  34;  7  &  8  Vict  c.  Ill, 
S.  30.) 

2.  Publishing  or  threatening  to  publish 
libels,  &c.  with  intent  to  extort  money, 
&c  (6  &  7  Vict  c  96,  s.  3.) 

XLIV.  Imprisonment  for  one  year  and 
grievous  fine  at  the  queen's  pleasure; 
or  if  the  ofi«nder  have  not  whereof^  im- 
prisonment for  three  y^&n- 

1.  Misprision  of  felony  by  sherifis, 
coroners,  or  other  bailifis.  (3  Edw.  I. 
c9.) 

XLV.  Imprisonment  for  one  year  and 
grievous  fine ;  or  if  the  offender  have  not 
whereof  imprisonment  for  two  years. 

I.  Bailiffs  not  being  ready,  on  the  hue 
and  cry,  to  arrest  felons.  (3  Edw.  I.  c  9.) 

XLVl.  Imprisonment  with  or  without 
hard  labour  for  any  term  not  exceeding 
two  years,  and  fine,  if  the  court  shall 
think  fit;  and  the  offender  may  be  re- 
quired to  find  sureties  for  keeping  the 
peace. 
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1.  AasaultB  with  intent  to  oommit 
felony,  or  on  any  peace  or  rerenne  officer, 
or  with  intent  to  resist  the  lawfhl  appre- 
hension or  detainer  of  any  person,  or  in 
pursuance  of  any  conspiracy  to  raise  the 
rate  of  wages  (9  Geo.  IV.  c.  31,  s.  25) ; 
or  on  special  constables*  (9  Greo.  IV.  c 
31,  s.  25;  1  &  2  Wm.  IV.  c.  41,  s.  11). 

XLVII.  Fine  and  imprisonment  not 
exceeding  two  years. 

1.  Being  present  at  meetings  unautho- 
rised by  her  Majesty  &c.,  for  the  pur- 
pose of  being  driUed  to  the  use  of  arms, 
or,  at  any  such  meetings,  being  so  drilled. 
(60  Geo.  III.  &  1  Geo.  IV.  c.  I,  s.  1.) 

2.  Maliciously  publishing  defamatory 
libels,  knowing  them  to  be  fiedse.  (6  &  7 
Vict  c.  96,  s.  4.) 

XLVIII.  Imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

I.  Soliciting  the  commission  of  any 
felony  or  misdemeanor  punishable  by  the 
Post-Office  Acts.  (7  Wm.  IV.  &  1  Vict 
c.  36,88.  36  and  42.) 

XLIX.  /mpn«onfNefi<  with  hard  labour 
for  any  term  not  exceeding  two  years. 

1.  Fersonating  voters  at  elections  of 
members  of  Parliament  (6  &  7  Vict 
C  18,  8.  83.) 

L.  Imprisonment  with  or  without 
hard  labour  for  any  term  not  exceeding 
two  years. 

1  Women,  by  secret  burying  &c, 
endeavouring  to  conceal  the  birth  of 
children  of  which  they  have  been  de- 
livered. (9  Geo.  IV.  c.  81,  s.  14.) 

2.  Bankrupt,  within  three  months  next 
preceding  his  bankruptcnr,  obtaining 
goods  on  credit  under  the  raise  pretence 
of  dealing  in  the  ordinary  course  of 
trade.  (5  &  6  Vict  c  122,  s.  35.) 

3.  Drunkenness  or  other  misconduct  of 
servants  of  railway  companies.!  (3  &  4 
Vict  c.  97,  s.  13.) 


*  AHanlti  on  tpecial  oonsUblM  may  also  be 
panUied  on  ■ammary  conviction  before  two  jua- 
tlcea.    (Seel  &2Wm.  IV.c.  41.) 

t  TUa  offence  may  be  poniiAied  on  auininary 
eonTietion,  with  impriaonment  not  eaceedinff  two 
calendar  months  or  fine  not  exceeding  10^,  if  tiie 
justice  before  whom  complaint  is  made  ahall 
think  fit  to  decide  upon  it,  instead  of  aending  the 
offender  for  trial  at  tae  Quarter-Seaaiona. 


LI.  Imprisonment  for  a  term  not  ex- 
ceeding two  years. 

1.  Embarking  on  board  slavers  in  ^ 
capacity  of  petty  officers,  seamen,  ftc 
(5Geo.  IV.  0.113,8.11;  3&4WxilIV. 
c73.) 

2.  Doing  anything  to  obstruct  carriages 
on  railways  or  to  endanser  the  saftty  of 
persons  conveyed  upon  me  same.  (3  &  4 
Vict  c.  97,  s.  16.) 

LII.  Imprisonment  for  one  year,  and 
such  further  punishment  by  fine  or  im- 
prisonment, or  both,  as  to  me  court  shall 
seem  most  proper,  and  the  offender  to 

g've  sureties  for  good  behaviour  and  to 
I  further  imprisoned  until  they  be  given. 

1.  Witchcraft,  fi>rtune>teUing  &c^  or 
pretending  to  discover  where  property 
supposed  to  be  stolen  or  lost  may  be 
found.  (9  Geo.  II.  c.  5,  s.  4 ;  56  Geo.  III. 
c  138,  s.  2.) 

LIII.  Fine,  or  Imprisonment  not  ex- 
ceeding eighteen  months,  or  both,  with  or 
without  hard  labour. 

1.  Dog-stealing  (for  the  second  of-^ 
fence*).  (8  &  9  Vict  c  47,  a.  2  in 
part.) 

LIV.  Jbf/eifarre  of  goods  and  chattels, 
real  and  personal,t  and  if  the  offender 
have  not  goods  and  chattels  to  the  valoe 
of  20/.,  then,  in  addition,  imprisonment 
for  one  year. 

1.  Maintaining  the  authority,  spiritual 
or  ecclesiastical,  of  an^r  foreign  prince  or 
state  claimed  within  this  realm  or  any  of 
the  dominions  under  the  queen's  obei- 
sance before  the  passing  of  the  1  Eliz. 
o.  14  (1  Eliz.  c  1,8S.  27  and  28;  7  &  8 
Vict  c  102.) 

LV.  /mpnaomiMnf  for  any  term  not  ex- 
ceeding one  year,  with  or  without  hard 
labour  or  sohtary  confinement,  or  with 
both. 


*  The  flrat  oflfenee  te  panlahaJble  on  mammay 
conviction  before  two  or  more  JnaticeB  with  int- 
priaonment  not  exceeding  aix  calendar  monthi, 
witli  or  without  hard  labour,  or  witli  fbrffeitare  not 
exceeding  20/.  over  and  above  the  valae  ot  the 
dog,  aa  to  the  Juatioea  aliaU  aeem  meet 

t  This  forfeitnre,  being  by  ttatnte,  does  not,  a 
above  observed,  constitute  the  offence  a  felenv. 

X  The  repeal  of  this  offence  ia  reeommendea  by 
the  Comraiaaionets  for  revianv  and  coiwolidatiBjg 
the  Criminal  Law.  (See  tlieirBeparton  penaltiea 
and  diaablUties  in  regard  to  reUgiom  opinioM, 
dated  SOlh  May,  lS4ft.) 
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I.  Dttoing  ooanterfeit  OM  intended 
to  pass  fix*  3ie  queen's  enrrent  eopper 
eoiD,  or  being  poeieMed  of  three  or  more 
pieees  of  sach  omn  vith  intent  to  ntter 
thesame.  (2  Wm.iy.  cd4,  ss.  12  and  19.) 

LVI.  /fl^prispmeae  for  any  term  not 
oeeediaff  one  year,  or  fine,  or  both. 

1.  Mauaoosly  publishing  delkmataf7 
Ubeia.  (6  &  7  Vict  e.  96,  s.  5.) 

LViL  SMatyimprimmmentfartLtiDaae 
Bot  ezoeeding  twdre  nor  leas  ifaftn  three 
ffit'Tidiir  iwifrthgi* 

1.  PerMBS    haring    hired   stocking- 

of  than 

owners.    (28 


fruncsi  valawliillj 
withoMt  the  eoncent  of 
Geok  IIL  e.  S5, 8.  2.) 

3.  KM'vxngly  reeeiiring  or  parcfaasing 
aach  slOGUng-firaaaes.  so  milawfiilly  dis* 
posed  at    r^  Geo.  IIL  c.  65,  s.  8.) 

LVIIL  P[me  of  lOOL  or  imprisonment 
with  hard  laboor  Ibr  any  term  not  ex- 
ceediflg  oae  year,  at  the  discretion  of  the 
ooarL 

1.  >f«t«g  signals  between  sunset  and 
SBsrise  fitm  the  21st  of  September  to  the 
Uc  of  April,  and  between  8  p.m.  and  6 
SA.  at  any  other  time  of  the  year,  for  the 
purpose  «f  pving  any  notice  to  persons 
CD  board  smuggling  Teasels,  whether  such 
peraoBS  be  or  be  not  within  distance  to 
Botkse  aneli  ognala.  (8  &  9  Vict  c  87, 
lGQ.) 

LUL  /?!Jie<rf500^andtheofl^nderto 
be  rendered  incapable  of  holding  any  office 
or  place  mider  the  crown. 

L  Jndlges  and  other  officers  or  persons 
demaadiiig  or  taking  any  money  or  other 
tbiag  of  TBloe  for  anything  done  or  jn-e- 
tra£d  to  be  done  under  any  Act  relating 
to  bankniptB,  beyond  what  is  allowed  by 
neh  Aets.  (1  &  2  Wnu  IV.  c.  56,  s.  58.) 

2.  Masters  in  Chancery,  or  persons 
hoidinff  offices  in  the  Conrt  of  Chancery, 
or  aaier  any  of  the  officers  thereof,  de- 
Banding  or  taking  any  emolument  or 
other  tluttg  of  ralne,  other  than  is  allowed 
to  be  taken  for  anything  done  or  pre- 
tended to  be  done  relatiog  to  their  offices 


•  Bat  SM  7  Wm.  IV.  tc  1  Viet.  e.  90,  •.  5, 
wimA  linilta  ttie  tSme  for  which  the  eoDitmay  or- 
derMUtori  eonfaemept  to  «  period  not  longer  dun 
0QeiiMnn*tatxaie,ortlin«nionChainft;rov.  It 
wuKf  be  m  qoeation  whether  the  above  ponuhment 
h  ^betod  by  ^^^  eaactment,  being  exprenly  di- 
foetedby  ect  6t  poliunent,  and  the  court  having 


or  employments.*    (8  &  4  Wm.  IV.  c. 
94,  s.  41.) 
LX.  Imprisonment  for  six  months. 

1.  Mayors,  bailIffi^  or  other  chief 
officers  of  towns  corporate,  designedly 
hindering  the  election  of  oUier  mayors, 
&c.  in  the  same  towns  corporate.!  (11 
Geo.  I.  c.  4, 8.  6.) 

2.  Brokers,  not  bein^  trading  gold- 
smiths or  refiners  of  silver,  buying  or 
selling  bullion  or  molten  silver.  (6  &  7 
Wm.  IIL  c.  17,  6.  7.) 

3.  Persons  suspected  of  buying  or  sell- 
ing unlawful  bullion,  in  whose  possession 
snch  bullion  shall  be  found,  not  proving 
upon  their  trial  for  melting  the  current 
coin  of  the  realm,  by  one  witness  at  the 
least,  that  the  same  was  lawful  silver 
and  not  current  coin,  nor  clippinffs  there- 
of.   (6  &  7  Wm.  III.  c.  17,  8.  8  m  part) 

LXI.  ^a{^  a  year's  imprisonment,  and 
ransom  at  the  queen's  will^. 

1.  Marshals  of  the  Queen's  Bench  suf- 
fering prisoners  indicted  for  felony  who 
have  removed  the  same  indictment  before 
the  queen  to  wander  out  of  prison  by  ball 
or  without    (5  Edw.  III.  c.  8.) 

LXII.  /fflpruonm^nt  for  any  period  not 
excee<Ung  six  months,  and  the  offender, 
if  a  male,  may  be  put  to  hard  labop,  or 
be  once,  twice  or  thrice  privately  whipped, 
in  such  manner  as  the  court  diall  direct 

I.  Maliciously  damaging  any  thmg 
kept  for  the  purposes  of  art,  science,  or 
literature,  or  as  an  object  of  curiosity,  in 
any  moseum  or  other  repodtoij,  which 
is  at  all  times  or  from  time  to  time  open 
to  the  public  or  any  considerable  number 
of  persons,  either  by  permission  of  the 
proprietor  or  by  payment  of  money,  or 
any  picture,  statue,  monument  or  painted 
glass  in  any  place  of  public  worsnip,  or 
any  statue  or  monument  exposed  to  pub- 
lic view.    (8  &  9  Vict.  c.  44,  s,  1.) 

LXI  1 1.  Imprisonment  for  any  time  not 
exceeding  six  calendar  months. 

1.  Making  &l8e  declarations  under  the 
provisions  of  the  Act  for  regulating  the 

u  *  In  the  ciae  of  ofBcers  of  the  Court  of  CSian- 
oery,  the  statute  alao  provides  that  they  are  to  be 
removed  from  their  offloes  or  employments. 

t  Such  offenders  are  also  disabled  to  hold  any 
office  belonging  to  the  same  corporations. 

\  For  the  meaning  of  ransom  and  queen's  wiU, 
see  above,  p.  »0«,  notes  •  f. 
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manner  of  making  surcharges  of  the 
daties  of  assessed  taxes.*  (50  Geo.  III. 
c.  106,  8.  9.) 

LXIV.  Fine  not  exceeding  100/.  and 
three  months'  imprisonment 

1.  Procuring  the  consent  of  more  than 
twenty  persons  to  any  petition  or  other 
address  to  the  qaeen  or  either  hoose  of 
parliament,  for  alteration  of  matters  es- 
tablished by  law  in  church  or  state,  with- 
out the  previous  order  of  three  or  more 
justices,  or  the  majority  of  tiie  grand  jury 
of  the  county,  where  the  matter  arises  at 
the  assizes  or  quarter-sessions,  or,  if  arising 
in  London,  of  the  lord  mayor,  aldermen, 
and  commons,  in  common  council  as- 
sembled ;  or,  upon  pretence  of  presenting 
any  petition  or  other  address,  being  ac- 
companied with  excessive  number  of 
people,  or  at  any  one  time  with  above  ten 
persons.!    ^13  Car.  II.  c.  .5,  s.  2.) 

LXV.  Ftii«  not  exceeding  20/.,  or  im- 
prisonment with  or  without  hard  labour 
or  solitary  confinement,  or  with  both,  for 
any  term  not  exceeding  three  calendar 
months,  or  both. 

1.  Unlawftilly  dredging  for  oysters. 
(7  &  8  Geo.  IV.  c.  29,  ss.  4  and  36.) 

LX  VI.  Imprisonment  for  any  term  not 
exceeding  three  months,  or  fine  not  ex- 
ceeding 50/. 

1.  Offending  a^inst  the  provisions  of 
the  Act  for  r^ulating  schools  of  anatomy. 
(2  &  3  Wm.  IV.  c  75,  s.  18.) 

LXVII.  Him  not  less  than  20/.,  and  im- 
prisonment with  or  without  hard  labour. 

1.  Neglecting  or  disobeying  the  orders 
of  the  Poor  Law  Commissioners  or  assist- 
ant commissioners,  having  been  twice 
previously  convicted  of  so  doing.}  (4 
&  5  Wm.  IV.  c.  76,  s.  98.) 

LXVIII.  Impriuonment  until  the  of- 
fender brings  into  court  him  which  was 
the  first  author  of  the  tale,  and,  if  he  can- 


*  Besides  the  Above  pnnishment,  the  offender 
is  also  to  be  fined  «ny  sum  not  exoeeiing  treble 
the  unoant  of  duty  for  which  be  shall  have  been 
ehiraed,  as  the  coart  shall  order,   (sec.  9.) 

t  Lord  Mansfield  declared  it  to  be  the  nnani- 
moQs  opinion  of  the  court,  that  neither  the  Bill 
of  Riffhts  (1  Wm.  &  Mary,  seas.  «,  c  8)  nor 
any  other  Act  had  repealed  18  Gar.  II.  c  5,  and 
that  it  was  in  Ml  force.— R.  e  Lord  O.  Gordon, 
Douri.,  671. 

t  The  first  and  second  oflTeneca  aie  punishable 
on  summary  conviction  only. 


not  find  him,  such  panishment  as  the 
council  shall  advise. 

1.  Scandalum  magnatnm.  (3£dw.  I. 
cS4;  2Bich.  n.6tl,c.  5;  12 Rich. II. 
c.  11.) 

LXIX.  ForfeUure  of  lOOL 

1.  Members  of  incorporated  commer- 
dal  or  trading  companies  against  whidia 
fiat  in  bankruptcy  has  issued  (not  bdog 
the  persons  ordereid  to  prepare  the  balance 
sheet),  or  any  other  person,  wilftilly  con- 
cealing the  estate  of  such  companies.*  (7 
&8  Vict  ell  l,s.  17.) 

LXX.  l^Reof40/. 

I.  Disturbing  any  religious  assembly 
allowed  by  biw.  (1  Wm.  &  Maiy,  c 
18,  s.  18;  31  Geo.  IIL  c.  32,  s.  10;t  52 
Geo.  III.  c  155,  s.  12.) 

LXXI.  Fixe  or  imprisonment. 

1.  Embracery.  (6  Geo.  IV.  c  50,  s.  61.) 

LXXIL  Hfw  according  to  the  trespssB. 

1.  Illegal  distresses.  (52  Henry  III. 
oc.  I,  2,  3,  4;  3  Edw.  I.  c.  16.) 

LXXIII.  Fine  and  ransom  at  the 
queen*s  will  and  pleasure.^ 

1 .  Judges  or  clerks  rasing  rolls,  chang- 
ing verdicts,  &c.  whereby  ensueth  dishe- 
rison of  any  of  the  parties.§  (6  Hich.  II. 
C4.) 

2.  Frauds  by  persons  holding  commis- 
sions to  compound  for  the  payment  of 
first-firuit8.||  (26  Hen.  VIII.  c  3,  8. 
4;  1  Eliz.  c.  4,  s.  24.) 

LXXI  V.  Grievous  Jine  to  the  queen. 

I.  Not  being  ready  and  apparelled  at 
the  summons  of  sherifis  and  the  cry  of 
the  country,  to  arrest  felons,  when  need 
is,  as  well  within  franchise  as  without^ 
(3  Edw.  I.  c  9.) 


*  Bach  olTendefs  alao  forfeit  doable  the  value 
of  the  estate  concealed. 

t  The  punishment  by  1  Wm.  ft  Marr.c.  19. 
s.  18  (the  Dissenters'  Tbleration  Act),  and'si  Gfo. 
III.  c.  82,  s.  10  (the  R.  OatfaoUc  Toleration  Act), 
was  20/  onlv.  As  reffards  the  ftwiner  there  is  no 
doubt  that '62  Geo.  ill.c.  155,  which  was  pa«rd 
for  the  relief  of  Protestant  Diasenten.  has  saptr- 
seded  it ;  but  it  may  be  a  question  wnether,  not- 
withstanding the  generality  of  its  terms,  it  hu 
superseded  the  prmiaion  ot  81  Geo.  in.  c.  32,  s. 
10. 

^  For  the  meaning  of  ranaom  and  queen's  will 
and  pleasure,  see  p.  208,  notes  *  f. 

$  The  offender  must  also  satisfy  the  partv. 

[l  The  offender  also  forfeits  his  office  o^  depa- 
tadon. 


^  If  defknlt  be  found  in  the  lord  of  the  frtn- 
chise,  the  queen  may  seiie  his  franchise. 
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LXXV.  Grievous  pwiMhmenl. 

1.  Justices'  T^r^haU  taking  money 
WToogfiilly  from  sncoessfbl  suitors  or 
jarore,  vrisoners  or  others  attached  upon 
pJeas  of  the  crown.^    (3  Edv.  I.  c.  30.) 

LXXVL  PwtiJmaU  at  the  queen's 
wiiLf 

I.  Eztortiaa  by  sherifb  and  other 
({ucen's  officers.  (3  Edw.  I.  c.  26 ;  1 
H«D.  IV.clI.) 

LXXVIL  Pine  not  exceeding  100/., 
at  the  diflcretioa  of  the  court 

1.  Oflfences  against  the  act  for  abolish- 
ing the  track  system  in  certain  trades. 
(I  &  2  Wm.  IV.  c  37,  s.  9.) 

LXXVllI.  To  be  at  the  queen's  will  of 
body,  1ands,aad  goods,  thereof  to  be  done 
as  daU  plose  her. 

1.  Joidea  bong  found  in  default  in 
any  of  the  wniits  contained  in  the  oath 
rMuired  Id  be  taken  by  them.  (18  Edw. 
Il/.st4:  SO  Edw.  in.  c.  1.) 

LXXIX.  /ttf/eiteiv  of  twenty  shillings 
for  every  offisice;. 

1.  Drovers,  horse^oursers,  waggoners, 
batehen,  higgleis  or  their  servants,  tra- 
leUing  or  coming  into  their  inns  or  lodg- 
ings upon  the  Lord's  Day.}  (29  Car.  II. 
€.  7,  8.  2.) 

LXXX.  Forfeiiture  oi  59. 

1.  P^noos  ofthe  age  of  fourteen  or  np- 
waudfi,  doing  or  ezeieinng  any  worldly 
bboar,  bonness  or  work  of  their  ordi- 
nary calling  OD  the  Lord's  Day  (works  of 
aeceasity  and  charity  only  excepted).§ 
(»  Car,  IL  c  7,  s.  l.)[l 

*  StuAi  offimden  are  abo  to  pay  to  the  com- 

pbiaaata  treble  ^e  valae  of  what  they  so  receive. 

t  For  tlw  meaning  of  qoeen't  will,'  aee  note  f, 

fnm  above  odTence  does  not  apply  to  the 
dmen  of  fldi-earria^^  or  of  hofw*  leCaming  ftom 
inmiag  SriKcarrngea,  used  for  the  conveyance  of 
Ui  oAct  tlie  proviaiona  of  2  Geo.  III.  c.  1ft, 
be  cf  " 
(See 


CB  Act  ftv   the  better  aapplying  the  cities  of 


with 
TcftlMtAct.) 

Ptonona  eommitting  thif  and  the  next  offence 
■By  be  pnweeded  againat  either  by  indictment  or 
in  a  aamsHrv  way  befiwe  a  magiatiafee. 

$  Aa  to  other  excentionB  aee  89  Car.  11.  e.  7, 
».  3 :  10  fc  11  Wm.  in.  e.  24,  «.  14  ;  3  Geo.  IV. 
e-  IM,  a.  16;  S  &  7  Wm.  IV.e.  37,  a.  14:  7  fc 
•  Geo.  IV.  e.  75,  aa.  4S-90;  1  ft  2  Wm.  IV.  c. 
22.  a.  37. 

|By  the  Mme  section  of  29  Off.  IL  e.  7, 
persona  alao  who  publicly  cry  or  estpoae  to  aale 
ttT  warn  or  dialtda  on  the  Lord'a  Day,  are  to 
faiUtdaeasne. 


Besides  the  misdemeanors  above  enu- 
merated, there  are  several  offences  against 
the  Established  Church  which  are  indict- 
able, but  the  penalties  for  which  may  be 
relieved  against  by  complying  with,  the 
provisions  of  what  are  commonly  called 
the  Toleration  Acts.  These  offences  con- 
sist of 

1.  The  forbearing  to  resort  to  one's 
parish  diurdi  on  Sundays  or  other  holy 
days,  without  some  lawful  or  reasonable 
excuse  for  being  absent,  which  constitutes 
the  offender  on  conviction  a  recusant  con- 
vict, and  renders  him  liable  to  forfeit  12(/. 
for  every  such  offence,  to  the  use  of  the 
poor  of  the  parish  where  the  offence  is 
committed  (  1  Eliz.  c.  2,  s.  U),  and,  in 
addition  thereto,  to  pay  into  theEzchequer 
after  the  rate  of  202.  for  every  month 
which  shall  be  contained  in  the  indict- 
ment upon  which  he  is  convicted;  and 
a]so»  having  been  once  convicted,  to  for- 
feit without  further  indictment  or  convic- 
tion 201.  to  the  queen  for  every  month  of 
so  forbearing  (29  Eliz.  c  6,  s.  4 ;  3  Jac.  L 
c.  4,  s.  8).  He  also,  previously  to  the 
passing  of  the  7  &  8  Vict  c.  102,  which 
repealed  die  Acts  imposing  them,  became 
liable  to  numerous  disabilities,  amounting, 
in  effect,  to  outlawry.  A  Roman  Catholic 
who  so  forbore  to  resort  to  his  parish 
church  became  on  conviction  a  Popish 
recusant  convict,  and  liable  to  additional 
penalties  and  disabilities  beyond  those 
which  attached  to  recusants  convict  The 
offence  has,  however,  been  repealed  by 
the  before-mentioned  Act  of  the  7  &  8  Vict 
c.  102,  as  regards  Boman  Catholics. 

2.  The  relieving,  harbouring  or  keep- 
ing recusants  in  tiie  house,  the  penalty 
for  evei^  month  of  doing  which  is  lol. 
(3  Jac  I.  c  4,  68.  32  and  33.)  The  7  &  8 
Vict  c.  102,  also  repealed  this  offence  so 
for  as  it  related  to  Popish  recusants. 

3.  Schoolmasters  teaching  in  private 
families  without  licence  from  their  arch« 
bishop,  &C.,  and  before  subscribing  a  de- 
claration of  their  conformity  to  the 
Liturgy ;  for  doing  which  they  are  liable, 
for  the  first  offence,  to  suffer  three 
months'  imprisonment,  and  for  everf 
second  and  other  offence  the  like  impri- 
sonment, and  to  forfeit  5/.  to  the  queen. 
(13  &  14  Car.  II.  c.  4,  ss.  11  and  12; 
1  Wm.  &  Mary,  sess.  1,  c  8,  s.  11.) 
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4.  Popish  bishops,  priests,  or  Jesidts, 
saying  mass  or  exercising  anj  other  of 
their  functions  within  the  queen's  domi- 
nions, or  Papists  keeping  school  ot  edu- 
cating youth  within  the  same,  whereby, 
upon  oonyiction,  they  become  liable  to 
perpetual  imprisonment  (11  &  12  Wm. 
ill.  c  4,  s.  3.)  Roman  Catholics  were 
also  liable  to  many  other  severe  penalties 
for  promoting  or  exercising  their  religion, 
untu  these  were  repealed  by  the  7  &  8 
Vict  c.  102.  Itwill  be  seen  Uiat  thetwo 
former  of  the  abore  offences  no  longer 
apply  to  Roman  Catholics.  The  two 
latter  are^  however,  still  in  force  with 
rospeet  to  them  as  well  as  all  other  classes 
of  the  queen's  subjects. 

The  offence  of  forbearing  to  resort  to 
church  is  repealed  by  the  Protestant  Dis- 
senters* Toleration  Acts  (1  Wm.  &  Maiy, 
8eflB.l,cl8,88. 13  and  16;  and  52  Geo.  III. 
c.  1 55,  ss.  4  and  14)  in  fiivour  of  Dissenters 
who  so  to  some  congregation  for  religious 
worship  of  Protestants  allowed  by  law. 
Quakers,  however,  must  also^  in  addition, 
make  the  declaration  of  fidelity,  as  it  is 
called,  and  subscribe  a  profosnon  of  their 
Christian  belief  By  the  provisions  of 
the  same  Acts,  the  offence  of  relieving, 
harbouring  or  keeping  recusants  is  re- 
pealed in  &vour  of  Quakers  who  make 
the  declaration  and  subscribe  the  profes- 
sion before  alluded  to,  and  of  all  other 
Protestant  Dissenters  who  resort  to  some 
oongregation  for  religious  worship  of 
Protestants  allowed  by  law,  or  take  tiie 
oaths  of  allegiance  and  supremacy,  or 
(since  the  passing  of  the  8  &  4  Wm.  IV. 
00.  49  and  82,  in  case  such  Dissenters  be 
Moravians,  or  Separatists)  make  an  affir- 
mation to  the  effect  of  such  oaths.  The 
penalties  imposed  upon  schoolmasters 
teaching  without  licence  from  the  arch- 
bishop, fte.  are  repealed  in  fovour  of 
Protestant  Dissenters  who  take  the  oaths 
of  allegianoe  and  supremacy  (or,  if  Mora- 
vians, or  Separatists,  make  a  declaration 
to  the  effect  thereof  or,  if  Quakers,  make 
the  declaration  of  fidelity  and  pro- 
fossioo  of  their  Christian  belief  before 
alluded  to),  and  make  a  declaration 
that  they  are  Protestants,  and  that  they 
believe  in  the  Scriptures  as  received 
among  Protestant  churches.  (\  Wm.  and 
Mary,  sess.  1,  e.  18,  s.  13;  8Geo.  I«  c  6 ; 


19  Geo.  111.0.44,8.2;  10Geo.IV.c7,s. 
1;  3&4Wm.  IV.oc.49and82.)  Po|nsh 
bishops  &c  saying  mass  ftc,  and  Papists 
keeping  school  or  educating  youth,  are 
relieved  from  the  penalties  for  ao  dinng, 
provided  th^  take  the  oath  appcnnted  by 
the  Roman  Catholic  Relief  Act  (10  Gea 
IV.  0.  7).  See  tiie  31  (Jeo.  III.  c  32, 
ss.  3,  4  and  1 3 ;  and  1 0  Geo.  I V.  c  7,  ss.  2 
and  23. 

Persons  committing  any  of  the  befoie- 
meationed  offmces  against  the  Established 
Church,  may  also,  in  general,  prevent  the 
consequences  of  the  commisdon  of  such 
offences  by  conforming  themselves  to  the 
Church.  Members  of  the  EataUished 
Church  are  not  within  the  Toleration 
Acts,  and  the  only  mode  therefore  in 
which  they  can  esotpe  the  penalties  for 
those  oftences  b  by  oonforming  to  the  law. 
Neither  do  those  Acts  apply  to  Jew& 

There  are  also  two  offbioes,  having, 
however,  mueh  more  of  a  political  than  of 
a  religious  character,  which  sabject  the 
persons  oommitting  them  to  be  MQudged 
Popish  recusants  oonvid^  and  as  such  to 
forfeit  and  be  proceeded  against  These 
are,  refonng  to  take  the  oatha  of  alle- 
gianoe and  abjuration,  or  to  make  the 
affirmations  or  declarations  allowed  by 
law  in  lien  thereol^  when  tendered  by 
two  iustiees  of  the  peace  or  other  antho- 
riaed  persons  (1  Geo.  I.  st  2,  c.  13, 
s.  10;  8  Geo.  I.  c  6;  6  Geo.  UL  a  53; 
3  &4  Wm.  IV.  CO.  49 and  82;  1  Sc  2  Vict 
c  77);  and  peers  or  members  of  either 
House  of  Parliament,  sitting  or  voting 
therein,  or  coming  into  the  queen's  pre- 
sence, before  they  have  taken  the  oaths  of 
allegiance  and  supremacy,  or  taken  or 
mB&  the  oath,  affirmations  or  declara- 
tions allowed  by  law  in  lieu  thereof 
(30Chas.II.st2,ss.2,5,and6;  8Geo. 
I.e.  6;  3lGeo.ni.cS2,s.20;  lOGeo. 
IV.  c.7,SB.2,4and23;  3&4  Wm.IV. 
cc49and82;  1  ft  2  Vict c  77.)  Veen 
and  Members  of  Parliament  are  alto 
liable  in  reroeot  of  the  latter  offence  to 
manv  disabiuties,  and  to  a  fine  of  500/. 
in  addition  to  the  penalties  consequent  on 
being  adjudged  Popish  recusants  convict 
The  repeal  of  the  four  first-mentioned 
offences  relating  to  the  Establisbed 
Church,  is  recommended  by  theConunis- 
sioners  for  revising  and  ooMdHdartBg  the 
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I  law.  (See  their  Report  on  penal- 
tiei  snd  dimbilities  in  regard  to  religioos 
opinionfl.  dated  aoth  off  May,  1845.)  The 
CommiKioiiert  also  reeomnwnd  that  per- 
taam  oommittiiig  the  two  last-mentioned 
oflenocs  should  no  longer  be  adjnd^ 
and  waSer  as  Popdi  lecassnls  oannet, 
Iwt  sihoold  be  pmushed  in  a  more  direct 
■anner ;  and  that  one  form  of  an  oath, 
and  one  of  an  affirmation,  should  be  sub- 
led  lor  the  nonwrous  wrms  of  the 
( of  aUegianoe,  sapremaey  and  abjn- 
a,  and  dbe  modifications  thereof  now 
_  10  be  so  fhmied  that  the  same 
may  betaken  by  all  dasses  of  her  Majesty's 
sufajeets  withoat  otjeetiott  on  religions 


The  whole  of  the  law,  written  as  well 
as  unwritten,  relating  to  the  definition 
and  ponishnient  of  the  abore  ofiiences, 
that  iSy  the  whole  Criminal  Law  of  Eng- 
land as  regards  indiotable  crimes  a»l 
Ifaenr  pomshments,  has  been  collected  and 
redaoed  into  one  body  by  the  Criminal 
Law  Commissioners  (see  their  7th  Re- 
port), and  is  thus  fi>r  the  first  time  ren- 
dered accessible  to  the  public  at  large. 
Before  this  reduction  the  Criminal  Law 
had  U>  be  sought  for  in  an  immense  mass 
of  statutes,  reported  decisions,  records, 
ancient  and  modem,  and  text-books ;  and, 
on  that  aoooont,  could  be  known  but  to 
the  few,  and  these  prin<»pal1y  engaged  in 
the  practice  or  admmistration  of  the  law. 
The  digest  so  prepared  by  the  Commia- 
,  and  called  by  them 'The  Act  of 


Crimes  and  Punishments,'  is  comprised 
in  twen^-four  chapters,  under  the  foUow- 

1.  Preliminary  Declarations  and  En- 


2.  Treason  and  other  Offences  against 
the  State. 

3.  Oflences  against  Religion  and  the 
Established  CSiurch. 

4.  Offences    against    the    Ezeentive 
Plower,  generally. 

5.  Cmences  against  the  Administration 
of  Justice. 

6.  Offences  against  the  Public  Peace. 

7.  Ofiences  rdatina  to  the  Coin,  and  to 
Bullion,  and  Gold  and  Silver  Plate. 

8.  Offences  reUting  to  the  Public  Pro- 
pertjt  Rercnne  and 


Dff  tOtiM 

Funds. 


9.  Offences  against  the  Law  of  lilar- 
riage. 

10.  Offences  relating  to  PubUc  Records 
and  Rensters. 

11.  Offences  against   Public   Morals 
and  Decency. 

12.  Ofleoioes  against  Public  Health. 
IS.  Common  Nuisances. 

14.  Offences  relating  to  Trade,  Com- 
merce, and  Public  Communication. 

1 5.  Homicide  and  other  offences  against 
the  person. 

16.  Libel. 

17.  Offences  against  the  Habitation. 

18.  Fraudulent  Appropriations. 

19.  Piracy  and  Offences  connected  with 
the  Slave  Trade. 

20.  Malicious  Injuries  to  Property. 

21.  Forgery  and  other  offences  con- 
nected therewith. 

22.  Illegal  Solicitations,  Conspiracies, 
Attempts  and  Repetitions  of  Offences. 

28.  Definitions  of  Terms  and  Expla- 


24.  Chapter  of  Penalties. 

Upon  the  subject  of  punishments,  the 
Commissioners  recommend  the  abolition 
of  forfeiture  as  an  incident  to  convictions 
for  treason  or  felony ;  are  inclined  to  re- 
ject whipping  as  a  mode  of  punishment, 
except  in  the  case  of  dischargmg  or  aim- 
ing fire-arms,  &c  at  the  queen  (5  &  6 
Vict  c  51,  s.  2),  in  which  it  has  lately 
been  imposed  by  the  legislature  as  con- 
stituting a  siffnal  mark  of  ignommy; 
propose  that  three,  or  at  the  utmost  four, 
years  should  be  tiie  longest  term  of  im- 
prisonment to  be  inflicted  for  any  offence, 
whether  treason,  felony,  or  misdemeanor, 
in  cases  where  imprisonment  forms  the 
whole  or  part  of  the  punishment;  and 
suggest  a  scale  of  penalties,  consisting  of 
fortyrfive  classes,  to  be  substituted  for  the 
numerous  pnnishmento  contained  in  the 
above  statement. — This  scale  might  be 
much  Ihrther  reduced  but  for  the  special 
nature  of  some  offences,  and  if  the  recom- 
mendations of  the  Commissioners  should 
be  adopted.  At  present  it  is  extremely 
difficult  in  some  instances  to  determine 
what  punishment  an  offence  is  liable  to. 

It  may  be  expected  that  at  no  distant 
period  the  *  Act  of  Crimes  and  Punish- 
ments,' subject  to  such  omissions  as  are 
recommended  by  the  Commissicmers,  will 
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become  the  law  of  the  land.  A  bill  em- 
bodying its  provisionfi  was  introdaoed  last 
year  in  the  House'  of  Lords  by  Lord 
brougham,  was  read  a  seoond  time,  and 
went  mto  committee  pro  formd ;  bat  was 
nltimately  withdrawn  at  the  instance  of 
the  Lord  Chancellor,  who  undertook  to 
issne  a  commission  for  the  purpose  of 
revising  it,  that  duty  being  too  lat>orious 
for  any  government  to  grapple  with,  and 
if  their  report  should  be  favourable  to  its 
adoption,  to  found  one  or  more  govern- 
ment measures  upon  it,  as  should  be 
thought  most  expedient  A  commission 
rthe  one  whose  Report  on  penalties  and 
oisabilities  in  regara  to  religious  opinions 
has  been  several  times  alluded  to  in  the 
foregoine  statement)  was  accordingly  ap- 
pointed for  this,  amongst  other  purposes, 
on  the  22nd  of  February  of  the  present 
year  (1845).  Since  then,  the  members  of 
the  old  commission  (who  also  form  part 
of  the  new  one)  have  made  a  Report  con- 
taining a  di^t  of  the  law  of  procedure 
as  regards  indictable  offences,  (a  most 
difficult  and  laborious  undertaking,)  and 
this  also  b  to  be  revised  by  the  new  com- 
ndsdon,  and  if  passed  into  a  law  would 
be  a  work  of  inestimable  value. 

Besides  the  *■  Act  of  Crimes  and  Punish- 
ments'  and  the  Digest  of  the  Law  of  Pro- 
cedure, several  other  most  important 
Reports  emanated  from  the  original  Cri- 
minal Law  Commission.  It  was  upon 
their  recommendation  that  the  Acts  of  the 
1st  year  of  her  present  Majesty^s  reign, 
repealine  the  punishment  of  death  in  the 
case  of  between  thirty  and  forty  crimes, 
were  founded.  It  was  a  Report  of  theirs 
which  mainly  contributed  to  the  altera- 
tion of  that  harsh  and  inconnstent  rule 
of  our  law  which  denied  a  prisoner  his 
full  defence  by  counsel  upon  a  charge  of 
felony.  They  also  made  a  very  elalx>rate 
and  valuable  Report  upon  the  Consoli- 
dation of  the  General  Statute  Law,  and  a 
Report  upon  the  subject  of  Juvenile  Of- 
fenders—in all,  the  number  of  Reports 
which  issued  from  the  Commission  be- 
tween the  period  of  its  first  appointment 
in  1823  and  its  termination  in  the  pre- 
sent year  (1845),  was  Eight 

Procedvare, 
,   Where  any  of  the  before-mentioned 


crimes   has   been    or    b  snspeeted  to 
have  been  committed,  the  ordinary  mode 
of  bringing  the  accused   to  justice  is 
as  follows: — Unless  he  surrender  him- 
self he  is,  in  the  first  place,  to  be  sum- 
moned by  some  magbtrate,  having  jurist 
diction,  to  appear  before  him,  or,  as  is 
more  generally  the  case,  a  warrant  for 
hb  i^prehension  is  to  be  procured  from 
some  such  magistrate.    In  order  to  the 
issuing  of  a  summons  or  wamnt  tbere 
must  be  an  information  laid  on  oath: 
the  former  may  be  directed  either  to  the 
accused  himself,  or  to  some  other  persoD 
who  b  to  summon  him  to  appear;  the 
latter  to  any  constable  or  otner  person 
whom  the  magistrate  pleases,  and  must 
signify  the  party  to  be  arrested  and  the 
offence  which  b  the  cause  of  his  arrest 
After  a  summons  duly  issued  and  served 
upon  the  accused,  lie  b  to  af^war  accord- 
ing to  its  directions,  or  in  default  the 
magbtrate  may  issue  his  warrant  to  ap- 
prehend him.      After  a  warrant  duly 
granted,  whether  a  summons  has  been 
previously  issued  or  not,  the  person  to 
whom  it  b  directed    b  to  proceed  to 
arrest  the  accused  Tand  if  for  treason, 
felony,  or  breach  of  ue  peace,  may  do  so 
on  any  day,  and  at  any  time  of  the  day 
or  night),  and  to  take  him  to  gaol  or 
before  some  magistrate  having  jurisdic- 
tion, according  to  the  import  of  the  war- 
rant, and  that  without  any  unnecessary 
delay.    It  "is  also  lawful  for  a  constable 
or  private  person  who  sees  a  felony  com- 
mitted, or  attempted  to  be  committed,  or 
a  dangerous  wound  given,  to  arrest  the 
offender,  without  warrant;  also  any  per> 
son   whom    he    reasonably  su8[>ects  of 
having  committed  a  felony  which  has 
actually  been    committed,  and    persons 
found  committing  thefts  or  malicions  in- 
juries to  property  and  some  other  offences. 
A  constable  may  also,  without  warrant, 
arrest  on  a  reasonable  charge  made  (i^  ^ 
felony  committed  or   danserous  wound 
given,  although  it  afterwards  appear  that 
none  such  had  been  actually  committed 
or  given ;  also  for  a  breach  of  the  pes* 
committed  in  his  view ;  but  (except  in 
the  case  of  one  of  the  metropolitan  poiioe-, 
who  may  under  certain  circumstances  do 
BO  upon  a  charge  made  of  an  aggraTated 
assault  (see  2  &  3  Vict  c  47),  not  /br 
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ooe  oommitted  oat  of  liis  view.  Jnsticefl 
of  the  peace,  sheri^  ooronen,  and  all 
odier  peace  officers,  have,  it  would  ap- 
pev,  tbe  like  power  to  arrest  as  con- 
SiblcB.  Where  a  party  is  arrested 
withoct  warrant,  be  most  be  taken  before 
1  magistrate  witfun  a  reasonable  time. 

Od  sarrenderiog  himself  or  appearing 
in  obedieDce  to  a  sommons,  or  being 
broQ^  befi>re  a  justice  of  the  peace 
niMier  a  warrant,  the  justice  is  to  proceed 
To  take  tile  examination  of  the  accused 
vA  the  information  on  oath  of  those  who 
know  the  &ct5  and  circumstances  of  the 
ease,  and  is  to  put  so  much  thereof  as  is 
material  into  writing.  If  a  primd  facie 
case  be  mde  oat,  the  justice  is  to  commit 
him  to  praoD  (nnless  he  be  entitled  to  be 
diBchareaianhail).  If  it  appear  that  no 
crime  has  been  committed,  or  that,  if 
««nmitted,  die  accused  is  innocent,  he  is 
to  dischMTge  him.  Unless  it  be  prohibited 
bj  act  of  pariiament,  the  accused  ought 
to  be  admitted  to  bail  in  the  case  of  all 
^*J«M«nors.  Where  the  charge  is  one 
«  fdooy,  and  the  accused  is  brought 
te&re  a  single  justice  of  the  peace,  if  the 
cvi^^ce  be  neither  sufficient  to  raise  a 
snag  presumption  of  guilt,  nor  to  war- 
nw  the  (Usmisal  of  the  charge,  the  ac- 
(wd  is  to  be  detained  until  the  case  be 
^  befofe  two  justices  at  the  least,  who 
io  sach  ease  may  adnut  him  to  bail  (7 
^-  IV.  c.  64,  s.  1),  and,  if  one  of  them 
«*  signed  the  warrant  of  commitment. 
Bay  admit  him  to  bail,  although  he  con- 
^  the  matter  laid  to  his  charge,  or  such 
™^  do  not  appear  to  be  groundless,  or 
toe  circamstances  be  such  as  to  raise  a 
P«aanption  of  guilt  (5  &  6  Wm.  IV.  c 
f^^Z),  If  the  accused  be  brought  be- 
we  two  justices  in  the  first  instance,  they 
w  the  like  power  to  bail  him.  Where 
>Wy  is  committed  or  bailed  for  aaj 
«bce,  the  justice  may  bind  by  recogni- 
■Me  all  persons  who  know  or  declare 
tojthing  material  touching  it,  to  api>ear 
J?d  prosecute,  or  give  evidence  against 
o«n.  When  held  to  bail  or  committed 
tb  prison,  the  accused  is  entitled  to  have 
wUveped  to  him,  on  demand,  copies  of  the 
Jttminations  of  the  witnesses  upon  whose 
^positions  he  is  so  bailed  or  committed, 
®  payment  of  a  reasonable  sum  not  ex- 
^^^^  IH  he  each  folio  of  90  words. 


If,  however,  such  demand  be  not  made 
before  the  day  appointed  for  the  com- 
mencement of  the  assizes  or  sessions  at 
which  the  accused  is  to  be  tried,  he  is  not 
entitled  to  such  copies  unless  the  court  be 
of  opinion  that  the  same  may  be  delivered 
witiiout  delay  or  inconvenience  to  the 
trial  (6  &  7  Wm.  IV.  c.  114,  s.  3). 

Before  a  prisoner  can  be  put  upon  his 
trial  for  any  treason  or  felony,  it  is  neces- 
sary that  a  bill  of  indictment  should  be 
found  against  him  by  a  grand  jury  duly 
returned  before  some  court  which  has 
jurisdiction  to  try  parties  for  crimes  by 
means  of  a  petty  jury ;  or  in  the  case  of 
murder  or  manslaughter,  he  may  be  tried 
upon  the  coroner's  inquisition.  Where 
the  offence  with  which  he  is  charged  is  a 
misdemeanor,  he  may  be  tried  either 
upon  a  bill  of  indictment  found,  as  in  the 
case  of  treason  or  felony,  or  upon  a  crimi- 
nal information  filed  against  him  in  the 
name  of  the  queen.  For  a  prsemunire,  he 
is  to  be  first  indicted  as  in  other  cases,  or 
may  be  proceeded  against  in  the  peculiar 
manner  poinded  out  by  16  Rich.  II.  c. 
5,  commonly  called  the  Statute  of  Prse- 
munire. This  latter  mode  may,  however, 
be  re^rded  as  obsolete. 

A  bill  of  indictment  is  an  accusation  at 
the  smt  of  the  Crown,  and  being  for  the 
public  benefit  and  security,  may  generally 
be  preferred  by  any  person ;  but  it  is  not 
usmd  for  parties  to  mterfere  unless  they 
are  individually  aggrieved  bv  the  offence, 
or  fill  some  office  which  renders  it  pecu- 
liarly incumbent  on  them  to  brine  the 
offender  to  justice.  [Indictment.]  So 
soon  as  the  grand  jury  have  presented 
the  bill  of  indictment  in  court,  indorsed 
**  a  true  bill,"  the  indictment  is  complete. 
If  the  grand  jury  find  no  true  bill,  the 
accused,  where  in  custody,  is  to  be  at 
once  set  at  large,  without  the  payment  of 
any  fees  on  account  of  such  discharge  (14 
Geo.  III.  c.  20;  55  Geo.  III.  c.  50;  8 
&  9  Vict  c.  114).  An  indictment  may 
also  be  framed  upon  the  presentment  by 
a  grand  jury*  of  their  own  knowledge 
that  an  offence  has  been  oommitted ;  but 
this  mode  of  prosecution  is  seldom 
adopted.  For  further  particulars  relating 
to  Grand  Juries  see  Jurt. 

A  criminal  information  in  the  name  of 
the  Queen  is  a  suggestion  filed  on  record 
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by  the  attornej-general  or  by  the  qaeen's 
ooroDer  or  master  of  the  Crown  Office, 
in  the  ooort  of  Qaeen's  Bench,  that  a  nus^ 
demeanor  has  been  committed  by  an  al- 
leged offender.  The  attomeyseneral, 
or,  during  vacancy  in  that  office,  me  soli- 
citor^neral,  may  at  his  discretion  file  a 
criminal  information.  In  all  other  oases 
it  is  in  the  discretion  of  the  court  of 
Queen's  Bench  to  grant  or  refiise  leave 
to  file  such  informations,  and  such  leave 
will  onlv  be  granted  on  motion  made, 
grounded  on  proper  affidavits,  and  in  re- 
spect of  misdemeanors  of  such  magnitude 
or  under  such  circumstances  as  in  the 
opinion  of  the  court  call  for  its  interfer- 
ence. After  an  information  is  filed,  all 
the  subsequent  proceedings  are  in  general 
the  same  as  after  an  indictment  found  for 
a  misdemeanor. 

Persons  committed  for  treason  or 
felony  who  move  in  open  court  the  first 
week  of  the  term,  or  first  day  of  the 
sessions  of  oyer  and  terminer  or  gaol 
delivery,  to  bie  brought  to  trial,  may,  if 
not  indicted  some  time  in  the  next  term 
or  session  after  their  commitment,  be 
bailed  by  the  judges  of  the  Queen's  Bench 
or  instices  of  oyer  and  terminer  or  gaol 
delivery,  unless  it  appear  that  the  wit- 
nesses for  the  Crown  could  not  be  pro- 
duced the  same  term  or  sessions;  and  if 
not  indicted  and  tried  the  second  term  or 
sessions  after  their  commitment,  or  if  ac- 
quitted upon  their  trial,  shall  be  dis- 
charged from  imprisonment  (31  Car.  II. 
c  2,  s.  7).  [Habeas  Corpus  Act.] 

When  the  indictment  is  found,  m  cases 
of  felony,  the  accused  is  bound  to  plead 
and  try  instantery  and,  if  in  custody,  is  to 
be  brought  to  the  bar  and  arraigned 
(which  is  the  legal  term  f<Mr  calling  on  a 
prisoner  to  answer  to  a  charge  of  an  indict- 
able offence)  as  soon  as  convenient  after 
such  indictment  is  found;  but  in  sdl 
cases  of  treason,  except  where  the  overt 
act  is  the  assassination  of  the  queen, 
llie  endangering  of  her  life  or  per- 
son, or  any  attempt  to  injure  her  person 
(39  &  40  Gea  III.  c.  93 ;  5  &  6  vict  c. 
51),  and  except  the  forgery  of  the  great 
and  other  royal  seals  ^7  &  8  Wm.  III.  c. 
8. 8. 13\  the  accused  is  to  have  a  true 
copy  Of  die  iadiciliuft  Mmvad  lo  him 
ten  days  at  the  least  before  he  is  ar- 


raigned, and,  at  th^same  time,  a  list  of 
the  witnesses  to  be  produced  agunst  him, 
and  if  indicted  in  any  other  court  than  the 
Queen's  Bench,  a  list  of  the  petit  jury ;  bat 
if  indicted  in  ihe  Queen's  bench,  the  list 
of  the  petit  jury  may  be  delivered  to  him 
at  any  time  after  his  arraignment,  so  as 
it  be  delivered  ten  days  before  the  daj  of 
trial  (7  &  8  Wm.  III.  c  3,  s.  1 ;  7  Anne, 
c.  21,  s.  11 ;  6  Geo.  IV.  c  50,  s.  21).  If 
the  accused  plead,  however,  without  daim* 
ing  or  havinff  had  delivered  to  bin  such 
copy  or  lists,  ne  will  be  considered  to  have 
waived  any  objection  on  account  of  soeh 
non-delivery.  In  cases  of  misdemeaDor, 
the  accused  is  not  bound  to  plead  and  try 
at  the  session  at  which  the  indictment  is 
found,  unless  he  has  been  in  custody  or 
out  on  bail  to  appear  to  answer  for  the 
offence  with  whicn  he  is  charged,  twenty 
days,  at  the  least,  before  such  session  (60 
Gea  III.  &  1  Geo.  IV.  c.  4,  s.  3),  bat 
may  traverse  the  indictment,  tiiat  is,  poet- 

Bme  its  determination  to  the  next  session. 
e  must  usually,  however,  before  he  will 
be  allowed  to  do  so,  appear  personally  in 
court  (except  in  the  Queen's  Bench, 
where  he  may  api>ear  by  attorney)  and 
plead.  A  party  indicted  for  a  misde- 
meanor, not  having  been  in  custody; 
nor  out  on  bail,  twenty  days  before  the 
session  at  which  he  is  so  indicted,  may| 
also,  at  the  subsequent  session,  traverse 
to  the  one  following,  unless  he  has 
been  in  custody  or  out  on  bail  or  hasi 
received  notice  of  such  indictment,  twenty 
days  before  such  subsequent  session  (60  \ 
Geo.  III.  &  1  Geo.  IV.  c  4,  s.  5).  If  ^ 
accused,  whether  in  case  of  felony  or  mis- 
demeanor, be  not  in  custody  nor  on  bail 
when  the  indictment  is  found,  or,  being 
on  bail,  make  de&ult,  his  appearance  may 
be  compelled  by  process  or  by  a  bench 
warrant ;  and  he  may  be  prosecuted  to 
outlawry.  [Outlawry.]  No  fee  is  to  be 
demanded  or  taken  from  persons  charged 
with  or  indicted  for  luony  or  misde-i 
meaner,  or  as  an  accessory  to  felony,  for 
their  appearance  to  the  indictment  or  in- 
formation, or  for  allowing  them  to  plead, 
or  for  recordinjg  their  appearance  or  plca» 
or  for  discharging  any  reooguisanoe  taken 
fhnn  such  persons,  or  any  sureties  for 
them  (8  &  9  Viet  c.  114,  s.  1.) 
In casesof  treason*  the  aoeaaed  tf  «d- 
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tion  to  the  court,  to  hare 
[  Msigned  him,  who  may  ha^e 
free  aooess  to  him  at  all  seasonable  honra 
(  7  &  8  Wm.  III.  c  3, 8. 1).  The  coart  may 
alflo,  if  it  Uiink  fit,  upon  the  aceuaed's 
maJdnff  affidavit  that  he  is  not  worth  5/. 
bejood  his  wearing  apparel,  allow  him  to 
defend  iMformd  pcatperU  ;  in  which  case 
meitber  the  oflloers  of  the  court,  nor  those 
vfao  are  assigned  to  oondact  his  canse, 
BB^take  any  fees. 

Tbe  prisoner,  npon  b^ng  arnugned  or 
ehaiged  with  the  indictment,  in  cases  of 
felcn^  or  misdemeanor,  may  either  con- 
fess the  chai|^e  to  be  true,  in  which  event 
SMch  ooD&ssion  is  to  be  recorded  and 
jodgment  awarded  according  to  law,  or 
BBsiy  plead  to  the  indictment  or  demur. 
By  pteading,  he  puts  in  issue  the  &ct8  of 
tffte  charge ;  by  demurring,  he  admits  the 
feets,  hot  contends  that  mey  amount  to 
BO  ofience  indictable  by  law;  as  if  a  man 
veie  Indicted  fi>r  feloniously  stealing 
g^ame^  without  alleging  that  it  was  tame  or 
eonfined ;  in  whi<£  case,  npon  demurrer, 
he  anist  be  discharaed.  After  demurrer, 
in  eases  of  felony,  £cided  against  the  pri- 
soner* he  is  at  liberty  to  plead  over  **  not 
gui^  f  hot,  in  cases  .  of  misdemeanor, 
the  judgment  for  the  Crown  is  final,  for  it 
onerates  as  if  the  prisoner  had  been  c<m- 
Ticted  by  a  jury.  In  either  case,  if  the 
denmrrer  be  decided  fer  the  prisoner,  the 
judgment  is  that  he  be  dismissed  and  dis- 


?  pleas  which  may  be  pleaded  by  a 
er  are  either  to  the  jurisdiction  of 
ihe  court,  and  these  must  be  pleaded  be- 
Ibce  any  other  plea,  or  in  abatement  (for 
ibe  omission  of  his  addition  under  the 
statnte  of  additions,  or  for  misnaming 
him)  or  in  bar;  and  pleas  in  bar  are 
either  special  pleas  or  the  general  issue. 
Speoal  pleas  may  allege  a  previous  ac- 
qoittaL  cooTiction  or  attainder  of  the 
saoae  ofeice,  or  a  pardon  [Pardon]  ;  and, 
in  tlie  case  of  prosecutions  for  the  non-re- 
pair of  highways  or  bridges,  the  liability, 
if  denied  by  the  defenduit,  of  the  party 
who  is  liabfe  for  the  repair  of  the  same. 

The  general  issue,  or  **  Not  Guilty/' 
whidi  b  the  plea  employed  in  the  infi- 
nitely greatest  number  <m  cases,  puts  in 
■SBiie  the  whole  question  of  the  accused's 
gnilt  or  innoemce  of  the  duurge  in  all  its 


bearings;  and  not  only  casts  on  the  pro- 
secutor the  burden  of  makiog  out  every 
part  of  his  charge,  but  entitles  the  ac- 
cused to  give  in  evidence  every  possible 
ground  of  justification  or  excuse  which 
can  form  an  answer  to  the  indictment. 
No  advantage  can  now  be  obtained  by  a 
plea  in  abatement  as  by  the  7  Geo.  IV. 
c.  64,  s.  19,  the  court  ma^r,  upon  such 

Slea,  immediately  cause  the  indictment  to 
e  amended,  and  call  upon  the  party  to 
plead  to  it  so  amended,  as  if  no  such  plea 
had  been  pleaded.  In  cases  of  felony,  if 
a  special  plea  be  found  for  the  Crown,  the 
prisoner  may  plead  over  "  Not  Guilty '" 
out,  in  cases  of  misdemeanor,  the  judg- 
ment for  the  Crown  is  final.  In  either 
case,  if  it  be  found  for  the  prisoner,  he  is 
to  be  dismissed. 

If,  instead  of  pleading,  the  prisoner 
stand  mute  of  malice,  or  will  not  answer 
directly  to  the  indictment,  the  court  may 
order  a  plea  of  "  Not  guilty  "  to  be  en- 
tered on  his  behalf,  and  such  plea  will 
have  the  same  effect  as  if  it  had  been  ac- 
tually pleaded  by  him  (7  &  8  Gea  IV.  c. 
28,  s.  2).  But  if  a  doubt  arise  whether 
he  be  mute  of  malice  or  dumb,  a  jury  is 
to  be  impannelled  to  try  the  fact,  and,  if 
the  latter  be  found,  the  court  will  use 
means  to  make  the  prisoner  understand 
what  is  required  of  him ;  but  if  this  be 
impossible,  will  direct  a  plea  of  ''Not 
gmlty "  to  be  entered  and  the  trial  to  pro- 
ceed. Should  he  upon  arraignment  be 
found  to  be  insane  by  a  jury  impannelled 
for  the  purpose,  under  the  provisions  of 
&e  39  &  40  Geo.  III.  c.  94,  so  that  he 
cannot  be  tried,  the  court  may  order  such 
finding  to  be  recorded  and  the  prisoner  to 
be  kept  in  strict  custody  until  her  Ma- 
's pleasure  be  known, 
hen,  however,  the  plea  of  **Not 
y  "  has  been  pleaded,  the  trial  is  to 
ie  had  before  some  court  having  juris- 
diction,  bv  twelve  jurors,  generally  of  the 
county  where  the  feet  is  alleged  in  the 
indictment  to  have  been  committed,  called 
a  petit  jury,  by  ^tnT  of  distinction  from 
the  grand  jury.  The  ordinary  courts 
having  jurisidiction  to  try  indictable  of- 
fences are  the  Queen's  Bench,  Courts  of 
Oyer  and  Terminer,  Gaol  DeUvery,  and 
Quarter-Sessions,  Boroogh  Courts  and  the 
superior  Criminal  Courts  of  the  Counties 
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Palatine ;  but  Coarts  of  Qoarter-Sessions 
and  Borough  Courts  have  no  jurisdiction 
with  respect  to  treason  or  any  felony 
punishable  with  death  or  transportation 
for  life,  and  seyeral  other  offences  (see  5 
&  6  Vict  c.  38,  s.  1).  The  trial  is  gene- 
rally to  be  had  in  the  county  or  district 
in  which  the  offence  was  committed. 

Upon  the  trial  being  called  on,  the 
jurors  are  to  be  sworn  as  they  appear, 
to  the  number  of  tweWe,  unless  they 
be  challenged.  As  to  challenges,  whe- 
ther on  the  part  of  the  Crown  or  the 
prisoner,  and  as  to  petit  jurors  gene- 
rally, see  Jury.  It  may  here  be  ob- 
serred,  however,  that  the  right  of  peremp- 
tory challenge,  t.  e.  of  challenging  at 
mere  pleasure,  without  showing  any  cause, 
which  exists  in  cases  of  treason  and 
felony,  is  one  of  the  peculiarities  before 
alluded  to,  which  distinguish  those  classes 
of  crimes  from  misdemeanors ;  and  that 
the  power  to  challen^  peremptorily 
to  the  number  of  thirty-five  jurors 
in  cases  of  treason,  and  to  the  number  of 
twen^  only  in  cases  of  felony,  is  a  dis- 
tingmshingfeature  between  treasons  and 
felonies.  When  twelve  jurors  are  pro- 
cured free  from  exception,  and  have  been 
sworn,  or,  if  Quakers,  Moravians,  or 
Separatists,  or  persons  who  have  been 
Quakers  or  Moravians,  have  made  their 
solemn  affirmation,  in  case  of  treason  or 
felony,  well  and  truly  to  try  and  true  deli- 
verance make  between  the  queen  and  the 
prisoner  whom  they  have  in  charge,  and 
in  cases  of  misdemeanor  well  and  truly 
to  try  Uie  issues  joined  between  the  queen 
and  the  defendant,  the  case,  where  coun- 
sel is  retained  for  the  prosecution,  is  to  be 
opened  by  him,  or  if  two  or  more  counsel 
are  retained,  by  the  leading  one,  accord- 
ing to  his  instructions,  unless  the  case  is 
so  plain  as  not  to  require  any  statement. 
The  counsel  for  the  prosecution  ought, 
however,  to  confine  himself  so  far  as  pos- 
sible to  a  simple  statement  of  the  facts 
which  he  expects  to  prove,  and  to  abstain 
fh>m  any  appeal  to  the  passions  of  the 
jury,  more  particularly  in  cases  where  the 
prisoner  has  no  counsel.  After  the  open- 
ing, or  where  no  counsel  is  engaged  for  the 
prosecution,  immediately  after  the  swear- 
mg  of  the  jury,  the  examination  of  the 
wimesses  on  behalf  of  the  Crown  com* 


mehces.    Before  being  examined  an  oath 
or  affirmation  is  administered  to  each 
witness  **  that  he  will  true  answer  make 
to  such  questions  as  the  court  shall  de- 
mand of  him,  and  will  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  trnth.** 
Where  there  is  counsel  he  «»»ftm«nff  y^ 
witnesses ;  where  there  is  none  that  doty 
devolves  on  the  court   In  criminal  cases 
a  single  witness,  swearing  to  the  actual 
offence  or  to  such  fkcts  as  necessarily 
lead  to  the  inference  that  it  has  been  com- 
mitted,  if  believed  by  the  jury,  is  gene* 
rally  sufficient  to  substantiate  the  charge. 
In  treason,  peijur^r,  and  the  offences  of 
tnmultuously  petitioning,  affirming  that 
parliament  has  a  legislative   anthority 
without  the  Crown,  or  that  any  persoir  is 
entitled  to  the  crown  contrary  to  the  Act 
of  Settlement,  and  Blasphemy  under  the 
provisions  of  9  &  10  Wm.  III.  c»    32, 
however,  there  must  be  two  witnesses.  In 
all  cases,  also,  the  prisoner's  confessioii, 
if  made   in   consequence  of  a  charge 
a^nst  him,  and  in  a  direct  and  posi* 
tive    manner,  voluntarily   and    wi&out 
promise  or  threat  operating  on  ^is  mind 
at  the  time  of  making  it,  is  sufficient, 
even  if  there  be  no  other  proof   that 
the   crime  with  which  he  is  charged 
has  been    committed,  for  the    jury    to 
convict  upon,  if  they  believe  it  to    be 
true.    And  tiie  single  unsupported  testi- 
mony of  an  aocomplioe  is  sufficient  (ex- 
cept where  two  witnesses  are  required), 
if  the  jury  believe  his  story;  but    it   is 
usual  in  such  cases  for  the  court  to  direct 
the  acquittal  of  the  prisoner.    If,  bo*«r> 
ever,  the  accomplice  be  corroborated,  by 
unsuspicious  evidence  as  to  such  parts  of 
his  testimony  as  show  that  his  story   has 
not  been  fabricated,  the  court  wUl  not 
interfere. 

There  are  fbur  kinds  of  proof  by  which 
criminal  charges  may  be  sustained  :  1st, 
posUive,  as  by  the  direct  testimony  of  a 
witness  who  saw  the  fiict;  2iidly,  ciV* 
cumataMxalj  when  a  number  of  fiusts  aY« 
presented  which  are  inconsistent  with 
an^  other  hypothesis  than  that  of  the 
prisoner's  guilt ;  3rdly,  prtnaiqttiv^  as 
when  the  possession  of  a  stolen  article 
casts  on  the  prisoner  the  bniden  of  show- 
ing how  he  obtained  it;  4thly,  eo 
festumal,  where  the  prisoner  makiem 


LAW,  CBIMINAL. 


[225] 


LAW,  CRIMINAL. 


volimtury  admission  of  his  guilt  as 
alnady  mentioiied.  The  genend  rules 
of  eTidenoe  in  criminal  proceedings  are 
the  same  as  those  vhich  are  ^>plicable  in 
civil  cas^  [Eyidekgs.]  Ahosbandor 
vife,  however,  may  be  a  witness  for  and 
a^unst  each  other  upon  a  charge  of 
crindnal  violence  done  by  either  to  the 
persoo  of  the  other,  contrary  to  the  mie 
in  civil  cases,  which  ezelodes  the  testi- 
mony of  husband  and  wife  for  or  against 
each  other.  The  prosecutor  also,  not- 
withstanding his  connexion  with  the  pro- 
cfWIings  against  the  prisoner,  is  a  com- 
petent witness  in  support  of  the  charge, 
fiXT  SQch  proceedings  are  carried  on  in  ue 
name  of  the  crown,  and  the  prosecutor 
has,  aooordiag  to  legal  construction,  no 
direct  bterest  in  the  result. 

After  the  ezaminadon  of  each  witness, 
he  may  be  cross-examined  on  behalf  of 
the  prisoner,  who  is  entitled  at  the  time  of 
the  trial  to  inspect,  without  fee  or  reward, 
all  depositions,  or  copies  thereof,  which 
have  been  taken  against  him  and  returned 
into  court  (6  &  7  Wm.  IV.  c.  114, 
s.  4.)  When  the  cross-examination  is 
fmishfd,  the  counsel  by  whom  the  witness 
was  called  is  entitled  to  re-examine  him 
for  the  purpose  of  explaining  any  matters 
toocbed  upon  or  referred  to  in  the  cross- 
examination,  into  which  confusion  may 
have  been  introduced  by  the  questions  on 
the  prisoner's  behalf,  llie  court  may  also 
put  any  questions  it  thinks  proper  to  the 
witnesses,  and  for  this  purpose  ma^  recall 
a  witness  at  any  stage  of  Uie  inquiry. 

When  the  case  ror  the  prosecution  is 
dosed,  the  prisoner  or  his  counsel  (who 
has,  since  the  passing  of  the  6  &  7 
Wm.  IV.  c.  114,  the  same  rijght  to  ad- 
dress the  juxy  on  the  merits  of  the 
case  in  felony  as  he  previously  had 
in  treastm  and  misdemeanor)  is  entitied 
to  address  the  jury,  and  in  so  doing  to 
comment  on  the  entire  case  for  the  pro- 
secution; and  if  he  intends  to  adduce 
evidence,  may  open  that  evidence  with 
any  particulars  he  may  think  proper. 
After  the  prisoner  or  his  counsel  nas 
finished  his  address,  the  witnesses  for  the 
defence  are  to  be  sworn,  and  their  evi- 
dence gone  into.  The  accused  is  always 
allowed  to  call  witnesses  to  speak  to  lus 
general  character,  as  being  incoofiistent 

TOI^U. 


with  the  imputed  ofience,and  it  is  for 
the  jury  to  estimate  the  value  of  such 
evidence. 

When  the  prisoner's  ev]<ienoe  Is  closed, 
witnesses  may  be  called  on  behalf  of 
the  prosecution  to  give  spedfio  contra- 
dictions to  the  denials  by  the  prisoner's 
witnesses  on  cross-examination,  and  ge- 
nerally to  give  any  evidence  in  reply 
which  is  stricUy  applicable  to  the  de^ce 
and  which  could  form  no  part  of  the 
original  case.  Where  such  evidence  is 
^ven,  the  prisoner  or  his  counsel  has  a 
right  to  address  the  jury  on  it  before  the 
general  reply  for  the  prosecution. 

When  the  defence  is  ended,  the  counsel 
for  the  prosecution,  in  all  cases  where 
witnesses  have  been  called  on  behalf  of  the 
accused,  is  entitied  to  reply  on  the  entire 
case  and  on  all  the  observations  made  by 
the  other  side  during  its  progress.  After 
the  case  on  both  sides  is  closed,  the  court 
sums  up  the  evidence,  and  in  so  doing 
directs  the  attention  of  the  jury  to  the 
precise  issue  they  have  to  tnr,  and  applies 
the  evidence  to  that  issue.  Upon  the  trial 
of  a  person  for  a  non-capital  felony  com- 
mitted after  a  previous  conviction  for 
felcmy,  the  jury  is  not  to  be  charged  to 
inquire  concerning  such  previous  convic- 
tion, until  they  have  inquired  concern- 
ing such  subsequent  felony  and  have  found 
such  person  guilty  of  the  same;  and 
where  such  previous  conviction  is  stated 
in  the  indictment,  the  reading  of  such 
conviction  to  the  jury  is  to  be  deferred 
until  after  such  nndmg.  Where,  how- 
ever, such  person  gives  evidence  of  good 
character,  me  prosecutor  may  in  answer 
thereto  give  evidence  of  such  previous 
conviction,  before  such  finding,  and  the 
jury  may  in<^uire  concerning  such  pre- 
vious conviction  at  the  same  time  that 
they  inquire  concerning  the  subsequent 
felony.  (6  &  7  Wm.  IV.  c  111.)  The 
summing  up  being  concluded,  me  jury 
proceed  to  consider  of  their  verdict  If, 
on  consultation  in  the  jux^-box,  they 
are  not  able  to  agree  withm  a  conve- 
nient time,  they  retire,  and  a  bailiff  is 
sworn  to  keep  them  together  without 
meat,  drink,  fire,  or  candle  till  they  are 
agreed.  This  rule,  however,  has  been 
relaxed  in  modem  times.  In  cases  of 
,  misdemeanor,  where  the  trial  lasts  mora 
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than  one  day,  the  court  irill  ^erally 
allow  the  jurors  to  return  to  their  homes, 
the  jury  engaging  to  allow  no  one  to 
speak  to  them  on  the  subject  of  the 
trial.  But  in  cases  of  treason  or  felony, 
the  course  has  been  to  permit  them  to 
retire  in  a  body  to  some  tavern,  where 
accommodation  is  ][)royided  for  them  by 
^e  sheriff  and  his  officers,  who  are 
sworn  to  keep  them  together,  and  nei- 
ther to  speak  to  them  themselves  nor 
to  suffer  any  other  person  to  speak  to 
them  touching  any  matter  relating  to  the 
trial. 

When  the  jury  have  agreed  upon  thdr 
verdict,  they  signify  that  they  are  ready 
to  deliver  it ;  and  on  returning  into  court 
for  that  purpose,  their  names  must  be 
called  over,  and  all  twelve  must  be  within 
hearing  when  it  is  given.  The  foreman 
of  the  jury  is  the  person  who  is  to  deliver 
the  verdict ;  and  in  cases  of  treason  or 
felony,  it  can  only  be  received  in  open 
court  and  in  the  presence  of  the  prisoner : 
in  cases  of  misdemeanor  it  may  be  other- 
wise. The  verdict  may  be  either  "  guilty" 
or  **  not  guilty,*'  or  may  be  a  special  one ; 
and  may  be  **  guilty ''  upon  one  count  of 
an  indictment,  and  ''not  guilty'*  upon 
others ;  or  may  be  **  guilty'*  as  to  part  of 
a  count,  and  **  not  guilty'*  as  to  the  re- 
mainder, where  an  offence  is  charged 
which  includes  a  lesser  crime  of  the  same 
degree,  and  the  latter  poly  is  proved ;  as 
where  murder  is  charged,  and  the  proof 
is  of  manslaughter :  and  since  the  passing 
of  7  Wm.  IV.  &  1  Vict  c.  85,  s.  11, 
before  referred  to,  the  jury  may  find 
guilty  of  an  assault,  where  one  is  included 
in  the  felony  charged,  and  acquit  of  the 
felony,  although  an  assault  is  a  mis- 
demeanor only.  A  special  verdict  is  the 
finding  of  all  the  fiaicts  specially,  where 
the  jury  doubt  whether  they  constitute  the 
ofience  in  the  indictment,  and  leaves  the 
court  to  give  judgment  according  to  the 
legal  effect  of  die  mcts  so  found. 

Where  upon  the  trial  evidence  is  given 
of  insanity  at  the  time  of  committing  the 
offence  charged,  and  the  juiy  acquit,  they 
are  required  to  find  specially  whether 
the  accused  was  insane  at  the  time 
of  the  commission  of  the  offence,  and 
whether  he  was  acquitted  on  that  account ; 
and  if  they  find  m  the  affirmative,  the 


court  is  to  order  him  to  be  detained  till 
the  queen's  pleasure  be  known ;  and  she 
may  give  such  order  for  his  safe  custody 
during  her  pleasure  as  she  may  think  fit 
(39  &  40  Geo.  III.  c  94,  a.  1 ;  3  &  4 
Vict  c.  54,  s.  3.)  On  a  verdict  of  ae- 
quittal,  or  where  lie  is  discharged  by  pro- 
clamation for  want  of  proaeeatioD,  the 
prisoner  is  to  be  immediately  set  at  large 
m  open  court  without  the  payment  of  any 
fees  in  respect  of  such  discharge.  (14 
Geo.  III.  c.  20 ;  55  Geo.  lU.  c  50 ;  8&9 
Vict  c.  114.) 

When  a  verdict  of  guilty  has  been  re- 
turned against  a  prisoner,  the  court  ex- 
cept in  the  case  of  prosecutions  pending 
in  the  Queen's  Bench,  may  proceed 
at  once  to  pass  sentence  upon  him,  unless 
he  allege  some  matter  or  thine  suffi- 
cient in  law  to  arrest  or  bar  judgment 
In  prosecutions  pending  in  the  Queen's 
Bench,  however,  the  prisoner  is  allowed 
four  days  for  moving  in  arrest  of  judg- 
ment ;  or,  in  cases  of  misdemeanor,  for  a 
new  trial  or  writ  of  venire  facias  de  novo. 
Also  where  the  trial  at  any  sittings  or 
assizes  is  upon  a  record  of  the  Queen's 
Bench,  the  judge  before  whom  the  verdict 
is  taken  may,  under  11  €rCO.  IV.  &  1 
Wm.  IV.  c.  70,  s.  9  (except  where  the 
prosecution  is  by  information  filed  by 
leave  of  the  Queens  Bench,  or  snch  cases 
of  information  filed  by  the  attorney-gene- 
ral wherein  he  prays  that  judgment  may 
be  postponed),  pass  sentence  at  once ;  but 
such  sentence  is  not  to  have  the  force  and 
effect  of  a  judgiAent  of  that  court  until 
after  the  expiration  of  six  days  after  the 
commencement  of  the  ensuing  term,  dur- 
ing which  period  the  prisoner  may  mov« 
for  a  new  trial,  or  to  have  the  jud^ent 
amended.  Except  in  the  last-mentioned 
case  of  a  trial  at  the  sittings  or  assises 
upon  a  record  of  the  Queen's  Bench,  or 
where  the  offence  of  which  the  prisoner 
is  convicted  is  a  misdemeanor  punishable 
by  a  simple  fine,  or  where  the  Queen's 
Bench,  after  conviction  for  misdemeanor, 
thinks  proper  to  dispense  with  his  atten- 
dance, sentence  cannot  be  pronounced 
against  a  prisoner  unless  he  be  present 
in  court  at  the  time. 

Judgment  may  be  arrested  where  the 
offender  has  received  a  pardon  since  his 
amugnment  or  after  oonviction  beconitf 
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insane*  or,  haying  been  out  of  custody 
sinoe  his  conviction,  denies  that  he  is  the 
penon  convicted  (in  which  last  case  a 
jury  is  to  be  impannelled  to  try  the  &ct), 
or  for  some  defect  apparent  in  any  part 
of  the  record,  as  regards  either  the  juris- 
dictioQ  of  the  coort,  the  statement  of  the 
aSenee  or  any  of  the  proceedings  there- 
otL,  bat  not  fi>r  ai^  of  the  mere  technical 
defects  specified  in  7  Geo.  IV.  c  64, 
fis.  20  and  21.  If  the  judgment  be  ar- 
rested, ail  the  proceedings  agaiut  him  are 
to  be  set  aside,  and  jadgment  of  acqoittal 
is  to  be  pronounced  in  his  favour ;  but  he 
may  be  prosecuted  again  for  the  offence 
of  which  he  is  so  acquitted. 

A  new  trial  may  be  had  on  the  applica^ 
tion  of  the  defendant  in  all  cases  of  mis- 
demeanor pending  in  the  Queen's  Bench, 
where  it  appears  to  the  court  that  the 
awarding  one  is  essential  to  justice ;  as, 
for  instance,  where  the  verdict  is  contrary 
to  evidence  or  the  directions  of  the  judge, 
or  evidence  has  been  improperly  received 
or  rejected  at  the  trial.  The  court  of 
Queen's  Bench  will  also  in  its  discretion, 
where  a  party  is  acquitted  of  a  misde- 
meanor on  a  prosecution  pending  in  that 
court,  allow  a  new  trial,  on  the  applica- 
tioD  of  the  prosecutor,  if  such  acauittal 
has  been  Stained  by  any  fraudulent 
means  or  practice,  as  where  the  party 
acquitted  has  kept  back  any  of  the  pro- 
secator's  witnesses,  or  neglected  to  give 
due  notice  of  trial. 

A  writ  of  venire  facicu  de  novo,  the 
eSed  of  which  is  the  same  as  granting  a 
new  trial,  may  be  awarded  where,  by  rea- 
son of  misconduct  on  the  part  of  the  jury, 
or  of  some  uncertainty  or  aml»guity  or 
other  imperfection  in  theix  verdict,  or  of 
any  other  irregularity  or  defect  in  the 
proeeedings  or  trial,  appearing  on  the 
record,  the  proper  effect  of  the  first 
venire  has  been  mistrated,  or  the  verdict 
has  become  void  in  law. 

Neither  new  trials  nor  writs  of  ventre 
faeiae  de  novo  are  grantable  in  cases  of 
tieasoD  or  felony. 

Where  a  new  trial  or  writ  of  venire 
facias  de  novo  is  awarded,  the  parties 
stand  in  the  state  in  whidi  they  were 
imaoediately  before  the  first  trial:  the 
whole  ease  is  to  be  re-heard,  and  the 
firrt  verdict  caooot  be  used  upon  the  new 


trial,  or  as  evidence  of  any  matter  found 
by  such  verdict  or  in  argument 

After  sentence  pronounced  against  an 
offender,  the  judgment  of  the  court  may 
be  fiilsified  or  reversed,  either  by  plea 
without  writ  of  error  or  by  writ  of  error : 
by  the  former,  for  some  matter  not  appa- 
rent upcm  the  &ce  of  the  record,  as  want 
of  authority  in  the  court  by  whom  the 
judgment  was  pronounced ;  by  the  latter, 
for  the  same  matters  as  are  sufficient  to 
arrest  a  judgment,  and  also  for  any  mate- 
rial def^  in  the  judgment  itself.  Where 
the  judgment  has  been  pronounced  by  a 
court  of  oyer  and  terminer,  gaol  delivery, 
or  quarter-sessions  of  the  peace  or  of  a 
county  palatine,  the  writ  of  error  is  to  be 
brought  in  the  court  of  Queen's  Bench, 
and  mr  that  purpose  the  indictment  and 
other  proceeoings  thereon  must  be  re- 
moved into  that  court  by  writ  of  certio- 
rari  [Certiorari]  :  where  it  has  been 
pronounced  in  the  Queen's  Bench,  it  is  to 
be  brought  in  the  EbLchequer  Chamber, 
before  the  justices  of  the  Common  Pleas 
and  barons  of  the  Exchequer,  fVom  whose 
judgment  a  writ  of  error  lies  to  the 
House  of  Lords.  In  cases  of  treason  and 
felony  it  is  in  the  discretion  of  the  crown 
to  grant  or  refuse  a  writ  of  error :  in  all 
other  cases  the  fiat  of  the  attorney-general 
must  be  first  obtained,  and  this  he  ought 
to  grant  upon  probable  cause  of  error 
shown.  When  issued,  the  writ  of  error 
stays  the  execution  of  the  judgment, 
where  it  has  not  been  carried  into  effect 
during  the  time  that  such  writ  is  pendbg, 
except  that  in  cases  of  treason,  or  felony, 
the  offender  is  not  entiUed  to  be  liberated 
on  baiL  In  cases  of  misdemeanor,  how- 
ever, where  he  is  imprisoned  under 
execution,  or  any  fine  has  been  levied, 
either  in  whole  or  in  part  in  pursuance 
of  the  judgment,  he  is  entitled  to  be 
discharged  from  imprisonment  and  to 
receive  back  any  money  levied  on  ac- 
count of  such  fine,  until  the  final  deter^ 
mination  of  the  Writ  of  Error  f  8  &  9 
Vict  c.  68,  s.  1).  If  the  judgment 
be  fidsified  or  reversed,  such  judgment 
and  the  execution  thereupon,  and  all  for- 
mer proceec^ngs,  become  thereby  abso- 
lutely null  and  void ;  and  the  person  the 
I'  judgment  against  whom  is  so  falsified  or 
reversed,  if  living,  and,  if  dead,  his  heir 
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or  executor,  is  restored  to  all  things  which 
such  person  may  hare  lost  by  such  jnds- 
ment  and  other  proceedings,  and  stands 
in  every  respect  as  if  such  person  had 
neyer  been  charged  with  the  offence  in 
respect  of  which  such  judgment  was  pro- 
nounced against  him.  If,  however,  the 
execution  only  be  erroneous,  that  only 
will  be  reversed ;  and  if  the  judgment  be 
reversed  for  some  technical  error  merely, 
in  the  indictment  or  subsequent  process, 
the  party  may  be  prosecuted  again.  If 
the  judgment  be  confirmed,  the  prisoner 
is  to  be  remanded  to  undergo  the  re- 
mainder of  his  sentence. 

Where  there  is  nothing  to  arrest  or 
bar  a  judgment,  the  execution  of  it  may 
be  prevented  by  a  pardon  received  after 
sentence  pronounced;  but,  without  ex- 
press words  of  restitution,  no  property 
whidi  the  offender  forfeited  on  his  con- 
viction or  attainder,  is  thereby  revested 
in  him ;  nor,  unless  where  the  pardon  is 
bv  act  of  parliament,  is  the  corruption  of 
his  blood  removed,  except  as  regards 
those  of  his  blood  bom  after  the  granting 
of  such  pardon,  nor  are  any  of  the  conse- 
quences of  such  previous  corruption  pre- 
vented. 

In  capital  cases  the  execution  of  a 
judgment  may  also  be  suspended  by  a 
reprieve,  either  at  the  discretion  of  the 
Crown,  or,  where  substantial  justice  re- 
quires it,  of  the  court  There  are  two 
instances  however  in  which  the  court  is 
bound  to  grant  a  reprieve,  viz.:  1, 
where  the  offender,  if  a  female,  is  preg- 
nant; 2,  where  the  offender  becomes 
insane  after  iud^ent.  If  the  offender 
allege  that  she  is  pregnant  or  the  court 
have  reason  to  suppose  that  she  is  so,  a 
of  twelve  matrons  is  to  be  impan- 


nelled  with  all  possible  dispatch  to  try 
whether  or  not  sne  be  quick  with  child. 
In  case  they  find  in  the  affirmative,  the 
court  respites  the  offender  from  time  to 
time  nnm  she  be  delivered  of  a  child  or 
it  is  no  longer  possible  in  the  course  of 
nature  that  she  should  be  so.  After  her 
delivery  or  where  such  delivery  is  no 
longer  possible  as  before  mentioned,  or 
if  the  jury  find  that  she  is  not  quick 
with  child,  the  court  at  the  expiration  of 
the  period  for  wluch  it  has  respited  her, 
prooeeds  to  award  execution  against  her. 


Where  insanity  is  alle^,  the  eourt 
will  reprieve  the  prisoner,  if  finmd  to  be 
insane  by  means  of  an  ex  officio  inquiry, 
or  if  his  insanity  otherwise  suflicieQdy 
appear. 

Should  the  execution  of  a  judgment  be 
neither  prevented  nor  suspended,  or 
having  been  suspended,  should  hsve 
ceased  to  be  so,  such  judgment  is  to  be 
executed  according  to  law  by  the  sheriff 
or  other  authorised  person  or  his  depaty. 
In  capital  cases,  it  the  offender,  after 
hanging,  be  taken  down  before  he  be 
dead,  he  is  to  be  hanged  again  nndl  he 
be  dead. 

As  regards  the  manner  in  which 
the  various  judgments  which  may  be 
pronounced  against  offenders  are  to  be 
executed,  the  subject  is  too  extensive  to 
be  further  treated  of  in  an  article  like  the 
present 

With  respect  to  the  expenses  of  prose- 
cutions for  indictable  offences,  the  ^neral 
provisions  on  the  subject  are  contamed  m 
7  Geo.  IV.  c  64.  According  to  these 
the  court  before  which  any  person  is 
prosecuted  for  felony  or  the  tbllowing 
misdemeanors,  viz.,  assaults  with  intent 
to  commit  felony;  attempts  to  commit 
felony  ;  riots;  receiving  stolen  property; 
assaults  upon  peace  officers  in  the  execn- 
tion  of  their  duty,  or  upon  persons  acting 
in  their  aid ;  neglect  or  breach  of  duty  by 
peace  officers;  assaults  in  pursuance  of 
conspiracies  to  raise  the  rate  of  wages ; 
obtaining  property  by  fiilse  pretences ;  in- 
decent exposure  of  the  person;  perjar? 
and  subornation  of  perjury,  may,  at  the 
request  of  the  prosecutor  or  any  other 
person  appearing  on  recognizance  or 
subpoena  to  prosecute  or  give  evidence, 
order  payment  of  the  costs  and  expenses 
incurred  by  the  prosecutor  in  preferring 
the  indictment,  and  also  the  reasonable 
expenses  of  the  prosecutor  and  witnesses 
for  the  prosecution  in  attending  before 
the  grand  jury  and  otherwise  carrying  on 
the  prosecution ;  and  also,  whether  a  bill 
of  indictment  be  preferred  0[r  not,  may 
order  the  reasonable  expenses  incurred 
by  any  person  by  reason  of  attending  oo 
any  such  recognizance  or  subpoena,  (such 
attendance,  where  no  indictment  is  pre- 
ferred, appearing  to  be  in  bend  fde  obe- 
dience to  the  recogtusmce  or  sobpcena,) 
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md,  except  in  cases  of  misdemeanor,  by 
icasoo  of  attending  before  the  examining 
magistrate,  and  also,  except  in  respect  of 
attendance  before  each  magistrate  in  cases 
of  nufldemeaiior,  compensation  for  trouble 
and  loss  of  time.  Soch  payments  are  in 
general   to  be  made  ont  of  the  county 


It  is  diffieolt  to  disoorer  upon  what 
principle  the  seleetkm  of  the  cases  of 
nusdemeanor  in  respect  of  which  the 
ooort  is  empowered  to  award  costs  has 
been  made.  Other  cases  might  with  jus- 
tice lie  isdnded  ;  and  it  may  be  a  question 
vheiher,  mider  certain  limitations,  the 
power  oof^  not  even  to  be  extended  to 
tfae  exposes  of  the  prisoner's  witesses. 

car" 

It  would  be  inooonstent  with  the  limits 
of  die  present  artide  to  give  a  detailed 
atfC4iimt  of  the  Tarioos  offences  punish- 
able on  sommary  oonTiction,  in  number 
iw  exceeding  those  which  are  indictable. 
Tliejr  relate,  however,  principally  to  ale 
■ad  beer  hooses,  ^>prentioes,  petty  as- 
sanlii,  the  Customs  and  Excise,  distresses, 
drankennesB,  friendly  societies,  game, 
bavken  and  pedlars,  highways,  turn- 
pike roads,  pet^  thefts  not  amounting  to 
farsenj,  malicMos  injuries  to  property, 
pnvnbiokers,  railways,  stage  and  hack- 
ney carriages,  servants,  vagrants,  weights 
and  measures,  and  the  uumerous  offences 
psnisfaable  under  the  Metropolitan  Police 
AetL 

Sommary  proceedings,  except  in  the 
caae  of  contempts  of  the  superior  courts  of 
jnatioe  (which  those  Courts  have  been 
inuaenKHially  used  to  punish  by  attach- 
Bkent),    were  wholly  unknown    to    ^e 
eosnaon  hiw.    Their  institution  appears 
to  bave  originated  partly  in  the  neces- 
sity for  relieving  the  ordinary  tribunals 
froBk  tfae    immense    increase  of  labour 
which  would  otherwise  have  been  cast 
vpOQ  them,  owing  to  the  multiplicity  of 
new  offisnces  of  a  trivial  kind  which  were 
yearly  created  for  the  protection  of  society 
as  it  advanced  in  population  and  civjliza- 
tkm,  and  partly  in  toe  desire  to  do  more 
speedy  jostice  m  the  case  of  such  trifling 
offences  than  would  have  been  possible 
had  they  been  made  indictable*    In  ^e 


case  of  indictable  offences  a  party  cannot 
in  general,  as  before  observed,  be  pttt 
upon  his  trial  until  a  true  bill  has  been 
found  against  him  by  a  grand  jury,  and 
cannot  be  convicted  except  by  the  verdict 
of  a  petit  jury :  to  have  made  all  these 
minute  offences  indictable  would  therefore 
have  entailed  upon  the  class  of  persons 
qualified  to  serve  as  jurors  a  frequency 
a£  attendance  which  would  have  been 
found  to  be  most  troublesome  and  harass- 
ing. Accordingly  numerous  acts  of  par* 
liament  have  from  time  to  time  vested 
in  one  or  more  justices  of  the  peace  or 
other  persons  the  power  to  try  parties 
accused  of  trifling  offences  without  the 
intervention  of  a  jury.  The  extension, 
howerer,  of  this  mode  of  proceeding,  has 
been  always  regarded  with  extreme 
jealousy. 

Where  an  ofience  punishable  on  sum* 
mary  conviction  before  a  justice  of  the 
peace  has  been  committed,  or  is  suspected 
to  have  been  committed,  the  general 
course  of  proceeding  is  as  follows : — An 
information  (but  which  need  not  be  in 
writing  unless  directed  to  be  so  by  the  sta- 
tute which  creates  the  offence)  is  to  be  laid 
before  the  justice  authorized  to  take  such 
information,  who  thereupon  issues  a  sum- 
mons to  the  party  complained  of,  con- 
taining the  substance  of  the  charge,  and 
giving  him  notice  that  at  a  certain  time 
and  place  the  hearing  of  the  complaint 
against  him  will  be  proceeded  with.  If 
the  party  attend  at  the  appointed  time 
and  place,  and  confess  that  he  has  com- 
mitt^  the  offence,  the  justice  proceeds 
at  once  to  convict  him  and  to  impose  the 
penalty  assigned  by  the  Act  which  creates 
the  particular  offence.  If  he  attend,  but 
deny  that  he  has  committed  the  offence, 
or  if  he  fail  to  attend,  evidence  is  to  be 
gone  into  for  the  purpose  of  showing 
that  he  has  committed  iL  In  the  latter 
case,  however,  it  must  be  first  ascertained 
that  he  has  been  duly  summoned.  It  ap- 
pears that  the  examination  of  witnesses 
m  summary  proceedings  must  in  all  cases 
be  upon  oath,  notwithstanding  the  Act 
creating  the  offence  may  authorize  con- 
viction on  the  examination  of  vtVaesses, 
without  stating  that  the  same  is  to  be 
upon  oath.  So  also  such  examination 
I  must  be  in  the  presence  of  the  party  com- 
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plained  of,  where  he  appears ;  and,  gene- 
rally, all  rules  applicable  to  the  tnal  of 
indictable  crimes  may  be  considered  as 
applying  to  the  trial  of  offences  panish- 
able  on  summary  conviction,  so  fitr  as 
snch  rules  are  compatible  with  diat  mode 
of  proceeding.  I^  after  hearing  the  evi- 
dence, the  justice  is  of  opinion  that  the 
charge  is  not  substantiated,  the  party 
accused  is  to  be  acquitted.  If,  on  the 
other  hand,  he  thinks  that  it  is,  he  is  to 
oonvict  the  offender  and  to  impose  upon 
him  the  assigned  penalty.  Upon  convic- 
tion the  justice  usually  issues  his  warrant 
to  apprehend  the  offender,  in  cases  where 
corporal  punishment  is  to  be  inflicted 
upon  him,  or  else  to  levy  the  penalty 
incurred,  by  distress  and  sale  of  his 
goods.  This  is  the  general  mode  of  pro- 
ceeding, as  well  where  the  conviction  is 
required  to  be  before  two  or  more  jus- 
tices, as  where  it  may  be  before  a  single 
justice  of  the  peace ;  but  for  particulars 
recourse  must  be  had  to  the  several  sta- 
tutes creating  the  offences  or  inflicting 
the  punishment  In  some  cases  a  power 
of  appealing  to  the  quarter-sessions  is 
given  to  the  party  convicted.  [Justice 
OF  THE  Peace.] 

For  the  method  of  proceeding  with 
respect  to  offences  punishable  on  sum- 
mary conviction  before  the  Commissioners 
of  Excise  or  persons  other  than  justices  of 
^he  peace,  reference  must  be  made  to  the 
statutes  on  the  subjebt 

The  princip^il  authorities  besides  the 
statutes  of  the  realm  which  have  been 
consulted  in  the  prejMiration  of  this  arti- 
cle, are  Hawkin^s  Pleas  of  the  Crown ; 
Blackstone's  Commentaries;  Russell,  On 
Crimes  and  Misdemeanors  ;  Chitty's  Cri- 
minal Law;  Starkie's  Treatises  On  the 
Law  of  Evidence  and  On  Criminal  Plead- 
ding ;  Dickenson's  Gttide  to  the  Quarter- 
Sessions,  by  Talfburd;  the  4th,  5th,  6tii, 
7th,  and  8th  Reports  of  the  Criminal  Law 
Commissioners ;  the  Report  of  the  Com- 
sussioners  for  revising  and  consolidating 
the  Criminal  Law,  on  the  subject  of  Pe- 
nalties and  Disabilities  in  regard  to  Reli- 
gious Opinions;  and  Hulton,  On  the  Law 
qf  Connictions.) 

LAW  MERCHANT.    [Lex  Mkrca- 
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association  the  object  of  whidi  is  to  ob- 
tain by  constitntional  means  the  abolition 
of  the  duty  on  the  importation  of  fiireign 
com. 

The  Anti-Corn  Law  League  ori^nated 
at  a  public  dinner  given  to  Dr.  Bowring, 
at  Manchester,  18th  September,  1838, 
when  it  was  proposed  that  the  company 
present,  between  flfty  and  nzty  in  num- 
ber, should  ibrm  tiiemselves  into  an  asso- 
ciation for  promoting  the  principles  of 
tree  trade.  On  the  24th  of  September, 
seven  persons  met  to  settle  prelimlnaTy 
arrangements,  and  on  the  4tii  of  OctDb«> 
about  a  hundred  persons  were  enrolled  as 
members  of  the  Manchester  Anti-Corn 
Law  Association.  On  the  25th  of  the 
same  month  Mr.  Paulton  delivered,  at 
Manchester,  the  first  lecture  on  the  com 
laws,  and  on  the  2Gth  of  November  he 
lectured  at  Birmingham.  In  December* 
the  Manchester  Chamber  of  Commerce, 
after  an  adjourned  debate,  declared  by  a 
majoritv  of  six  to  one  that  **  the  great  and 
peacefm  principle  of  free  trade  on  the 
broadest  scale  is  the  only  security  for  oar 
manofketnring  prosperity,  and  the  welfiire 
of  every  portion  of  the  cammnnity.** 
Manchester  now  became  the  centre  of  a 
great  movement  in  fkvonr  of  free  trade, 
and  measures  were  at  once  adopted  for 
giving  to  this  movement  a  national  cha- 
racter.  On  the  8th  of  December,  isas, 
the  Manchester  Association  issued  an  ad- 
dress which  was  extensively  circulated 
throughout  the  United  Kingdom,  recom* 
mending^the  establishment  of  omiiar  as- 
sociations and  a  complete  organization  of 
all  who  held  views  favourable  to  free 
trade.  Eariy  in  1839,  the  question  of  the 
com  laws  and  protective  duties  genc-rally 
was  agitated  in  most  of  the  large  towns. 
The  operations  contemplated  by  the  Man- 
chester Association  were— the  circulation 
of  tracts  and  pamphlets,  the  employment 
of  paid  lecturers,  and  petitions  to  parlia- 
ment On  the  1 0th  of  January,  1839,  ti^e 
sum  of  20062.  was  subscribed  at  Man- 
chester to  defray  expenses,  and  by 
the  end  of  the  month  tiie  fand  raised 
amounted  to  nearly  60002.  On  the  22nd 
of  January  the  Manchester  Association 
convened  a  meeting  of  persons  who 
were  opposed  to  the  com  laws,  and  a 
public  dmner  took  place  which  was  at- 
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tended  by  nearlj  eight  hmidred  persons, 
nuay  of  -whom  were  delegates  from  the 
large  towns  in  England  and  Scotland; 
ifid  about  a  docen  members  of  Parlia- 
ment were  present.    A  few  days  later, 
Qo  the  opening  of  the  session  of  parlia- 
nent,  three  hundred  delegates  from  nearly 
all  the  large  towns  afisembled  in  London 
for  the  purpose  of  ^ocnssinp  the  operation 
of  the  com  laws  and  bringing  the  snbjeet 
mote  immediately  mider  the  notice  of  the 
kgislatnie.    At  this  conyenliou  the  name 
of  the  League  was  first  adopted  as  a  more 
correct  designation  of  a  hoaj  which  com- 
prehended members  living  m  every  part 
of  the    United    Kingdom.     A    weekly 
periodical,  ^titled  the  *  Anti-Bread  Tax 
Qrcnlar,'  was  oommeneed  at  Mandiester 
under  the  auspices  of  the  League.     A 
more  numerous  staff  of  lecturers  was  en- 
gaged, and  greater  actiiity  took  place  in 
the  circulation  of  tracts  and  punphlets. 
These  labours  were  continnea  in  1839, 
1&40,  and  1841,  and  great  progress  was 
made  in  enlightening  and  mataring  pub- 
lic oninion.      The  distress  which  pre- 
lum at  this  time   in   all   the    great 
bruiches  of  commercial  and  manufi^ur- 
iog  industry  exposed  Ae  policy  of  pro- 
tective duties  to  a  severe  scrutiny.     The 
lectarers  employed  by  the  League  were 
everywhere,  aiui  the  attention  of  the 
public  was    aroused   even   in  quarters 
vhere  it  was  most  difficult  to  excite  an 
interest  in  economical  questions.     Con* 
^ntions,  and  conlerences,  and  great  pub- 
lic meedngs  were  held  in  the  lar^  towns, 
And  ^mpblets  and  tracts  were  circulated 
in  villages  and  hamlets.      The    press, 
▼hether  &vonrable  or  not  to  the  princi- 
ples of  the  League,  was  compelled  to 
WQSB  them.    In  May,  1841,  Lord  John 
Russell  brooght  forward  the  government 
plan  of  a  fixed  duty,  which  was  at  once 
icpodiated  by  the  League  as  unsatislac- 
tory.      An   sppeal   was   made   to   the 
country,  and  m  the  new  parliament  a 
large  majority  of  members  was  returned 
vho  were  advetBe   to  the  commercial 
principles  advooitsd  by  the  League.  The 
League  prepared  to  meet  this  state  of 
things  hy  greater  boldness  and  activity 
in  all  their  operations.  No  more  petitions 
▼ere  sent  to  filament     In  1842-43 
fiinds  were  raised  to   the   amount  of 


50,290/.,  and  in  the  course  of  the  twelve 
months  nearly  10,000,000  tracts,  weigh- 
ing above  100  tons,  were  placed  in  the 
hands  of  496,226  electors  (237,000  in 
twenty-four  counties,  and  259,226  in  one 
hundred   and  eighty -seven    boroughs). 
Deputations  from  the  League  visited  be- 
tween twenty  and  thirty  counties,  and 
addressed  the  agricultural  classes  at  great 
meetings.    Weekly  meetings  were  held 
at  Covent  Garden  Tbeabe,  at  which  the 
most  able  members  of  the  League  were 
the   speakers.      These    meetings    were 
always  well  attended,  and  produced  an 
e£Eect  which  it  is  very  difficult  to  produce 
in  the  metropolis — ^ue  concentration  of 
public  opinion.    The  'Anti-Bread  Tax 
Circular,'  published  at  Manchester,  was 
disoontinued,  and  a  new  paper  with  the 
tide  of  the  *  League'  was  commenced  in 
Londcm,  which  soon  obtained  a  weekly 
(nrculation  of  twenty  thousand  copies. 
London  instead  of  Manchester  now  be- 
came the  centre  of  operations.    This  gave 
to  the  League,  as  a  body,  a  more  deci- 
dedly national  character;  but  its  oppo- 
nents for  a  short  time  continued  to  repre- 
sent its  metropolitan  advent  as  the  intru- 
sion of  '*  strangers  fh>m  Manchester."    A 
few  months  afterwards,  notwithstanding 
the  strenuous  opposition  of  many  of  tiie 
wealthy  city  houses,  the  election  of  one  of 
the  members  for  the  cit|r  of  London  was 
carried  by  the  enthusiasm   which    the 
League    had    created.      In    1843   the 
Council  of  the  League  proposed  to  raise 
funds  to  the  amount  of  100,000/.     A 
bazaar  on  a  large  scale,  which  was  held 
at  Covent  Garden,  in  June,  1845,  and  re- 
alized 30,678/.,  rused  the  fund  proposed 
to  116,687/.    Two  years  before  a  bazaar 
had  been  held  at  Manchester,  which  re- 
alized 10,000/. 

With  the  progress  which  has  been 
made  in  the  commercial  principles  advo- 
cated by  the  League,  it  has  not  been  re- 
quittte  to  continue  the  labours  which  it 
undertook  at  the  commencement  of  its  ex- 
istence. The  mass  of  the  people  have 
been  made  familiar  with  the  question  of 
the  com  laws,  and  of  free  trade  generally. 
The  League  is  no  longer  a  local  association 
believed  to  be  merely  the  representative 
of  the  interests  of  the  manufacturers.  An 
administration  which  was  carried  into  of- 
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fioe  cm  the  strength  of  its  supposed  op- 
position to  the  principles  of  free  trade, 
has  taken  some  important  steps  in  carry- 
ing them  into  effect.  In  consequence  of 
the  exertions  of  the  League,  the  question 
of  free  trade,  and  especially  the  abolition 
of  duties  on  foreign  corn,  has  become  the 
most  prominent  of  all  the  quesUons 
which  agitate  the  public  mind,  and  when- 
ever a  general  election  takes  place,  it  is 
probable  that  this  question  will  decide 
the  character  of  the  next  parliament 
The  practical  success  of  the  principles  of 
the  Lea^e  now  depends  upon  the  con- 
stituencies, and  to  the  electoral  body  has 
the  League  latterly  directed  its  attention, 
and  it  has  fought  as  &r  as  possible  the 
battle  of  fme  trade  in  the  registration 
courts.  Several  of  the  more  conspicuous 
members  of  the  League  have  obtained 
seats  in  parliament  Candidates  supported 
by  the  League  have  successfully  contested 
the  parliamentary  representation  of  vari- 
ous boroughs.  In  others  they  have  not  been 
successful ;  but  when  defeated,  the  discus- 
sion of  the  orinciples  for  which  the  League 
exists  has  been  carried  on  with  an  acti- 
vity which  is  of  itself  a  gun.  The  result 
of  naving  exhausted  the  mere  facts  con- 
nected with  the  influence  of  the  com 
laws  has  had  its  effect  in  directing  con- 
troversy to  the  social  condition  of  the 
country  senerally — the  state  of  the  aj^- 
cultural  labourers  and  of  the  operatives 
in  the  manufacturing  districts — the  state 
of  the  tenant  fitrmers — improved  tenures 
of  land— and  all  subjects  connected  with 
the  improvement  of  agriculture.  These 
are  questions  to  which  the  activity  of  the 
League  has  given  life,  and  brought  to  a 
state  which  admits  only  of  one  course, 
that  of  advancement  and  improvement. 

On  the  17th  of  February,  1844,  a  meet- 
ing was  held  at  the  Duke  of  Richmond's 
house,  London,  which  was  attended  by 
several  noblemen,  and  nearly  fifty  mem- 
bers of  the  House  of  Commons  who 
were  opposed  to  the  principles  of  &e 
Anti-Corn  Law  League.  At  this  meet- 
ing the  *  A^cultural  Protection  Society 
of  Great  Britain '  was  formed.  The  op- 
ponents of  the  Anti-Corn  Law  League 
nad  frequently  represented  that  associa- 
tion as  an  illegal  body,  and  now  that  they 
were  about  to  form  an  association  pre- 


cisely similar  in  oonsdtutioii,  tibey  con- 
sulted Mr.  Piatt,  Q.  C,  (now  one  of  the 
barons  of  the  Exchequer)  on  die  Mow- 
ing points  w  whether  there  is  anydung 
illegal  in  affiliating  local  socielieB  on  the 
proposed  central  society,  and  in  fDrming 
corresponding  societies.  The  opini(m  of 
Mr.  Piatt  was  in  fiivour  of  the  legality  of 
such  societies.  Lai^  sums  have  been 
collected  bv  the  County  Protection  Sod- 
eties  and  by  the  Central  Societv,  pro- 
bably not  less  than  100,000/.,  but  Uttle  or 
nothmg  has  been  done  to  bring  the  views 
which  they  advocate  before  the  public 
The  vigour,  energy,  and  activity  dis- 
played b^  the  League  in  appealing  to 
public  opmion,  and  boldljr  inviting  pub- 
lic scrutmy  of  their  principles,  have  not 
been  imit»bed  by  the  Cenlnl  ProtectioD 
Society.  There  is  always  more  spirit  in 
a  partv  which  assaults  a  positioD  tlian  in 
one  which  has  simply  to  hold  its  ground ; 
and  this  situation  of  the  two  parties  who 
are  contending  about  the  com  laws  will 
go  far  to  account  for  the  difference  in 
theii:  respective  movements. 

LEASE.  A  lease,  or  letting,  is  some- 
times called  a  Demise  (demisao).  It  is 
sometimes  said  that  Lease  is  from  the 
Latin  Mocatio;'  but  as  the  verb  which 
corresponds  to  the  noun  Lease  is  Let,  it 
seems  that  the  word  Lease  is  the  noun 
which  corresponds  to  the  verb  Let  The 
verb  Let  is  akin  to  the  French  *  laisser' 
and  the  German  *  lassen.' 

He  who  lets  land  is  called  the  Lessor, 
and  he  to  whom  land  is  let  is  called  the 
Lessee. 

There  are  various  l^gal  definitioDs  of  a 
lease.  A  lease  has  been  defined  to  be  a 
conveyance  of  lands  or  tenements  from 
lessor  to  lessee  for  life,  for  years,  or  at  will, 
generally  in  consideration  of  a  rent  or 
other  annual  recompense  to  be  paid  by  the 
lessee  to  the  lessor.  The  reservation  of  a 
rent  is  not  essential  in  a  lease ;  but  pay- 
ment of  rent  is  now  the  chief  ccmdition  on 
which  lands  are  let 

To  constitute  a  leaae^  it  is  necessaiy 
that  the  lands  must  be  let  for  a  lees 
time  than  the  period  for  which  the  lessor 
has  an  interest  in  the  lands  demised. 
If  a  man  parts  with  all  his  interest  in  the 
l&ods  or  tenements,  the  conveyance  is  an 
assignment   [Assignmbnt],  and   not  a 
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The  relation  that  is  created  by  a 
between  the  lessor  and^^essee  is 
■saally  expresKd  by  the  phrase  landlord 
and  tenant  The  lessor  has  a  rerersion 
in  the  lands  which  are  demised,  that  is, 
afler  tbe  expiration  of  the  lease  the  land 
reverts  to  him.  The  lessor,  by  virtue  of 
this  lerersion,  seignory,  or  lord's  title,  has 
the  power  of  disraning  on  the  land  ibr 
tf»e  veot  which  is  agreed  on,  and  for  the 
■ervioes  which  may  be  due  by  the  terms 
of  die  lease ;  and  fealty  is  always  due  to 
the  lessor.  [Fealtt.]  The  ordinary 
lease  is  that  for  a  term  of  years,  by 
vhieh  lease  a  rent,  generally  payable  in 
money,  at  stated  times,  is  reserved  to  the 
lessor.  These  stated  times  are  usually 
qaaiterly  periods. 

The  words  used  in  a  lease  for  the  pur- 
pose of  oonyeyini^  that  interest  in  the 
laadb  which  constitutes  a  term  of  years 
are  'demise,  grant,  and  to  ikrm  let' 
Then  words  are  derived  from  the  law« 
L«6n  expressions  '  demisi,  concessi  et  ad 
firmam  tradidi.'  The  word  «firma,' 
Ikmi,  is  said  to  signify  originally  *  pro- 
visions,' and  *to  arm  let'  does  not  pro- 
peiiy  signify  to  let  to  be  fiirmed,  in  the 
modem  sense  of  the  term,  but  to  let  on  the 
condition  of  a  certain  rent  being  paid  in 
&nii,  that  is,  in  provisions.  If  this  ex- 
planation  is  correct,  a  *fiuiner'  is  one 
who  had  the  use  of  lands  on  condition  of 
paying  a  'fkrm'  or  rent  in  provisions, 
soeh  as  com  and  beasts.  But  the  word 
*lSurm'  now  signifies  the  lands  which  a 
nan  hires  to  cultivate  upon  the  payment 
of  a  rent 

The  interest  which  a  man  acquires  in 
hmd  bj  a  lease  for  years  is  a  term  of 
yous,  or  an  estate  for  years.  [Estate.] 
The  word  lease  is  used  in  common  Ian- 
gua^  also  to  signify  the  estate  or  interest 
which  the  lessee  scares  by  the  lease; 
hot  the  w<Md  lease  signifies  properly  the 
ooDtract  or  conveyance  by  which  the 
lessee  acquires  the  mterest  in  the  lands. 

The  words  *  demise,'  &c.  above  men- 
tioned, axe  the  proper  words  to  constitute 
a  lease  for  years :  but  any  words  are  suf- 
ficient, which  clearly  show  **  the  intent  of 
the  parties  that  the  one  shall  divest  him- 
self of  the  possession  (of  the  land),  and 
the  other  come  into  it  for  a  determinate 
When  the  written  contract  is  not 


intended  to  be  a  lease,  but  an  agreement 
for  a  foture  lease,  it  is  often  difficult  to 
determine  whether  the  contract  is  not  so 
expressed  as  to  make  it  a  lease. 

At  common  lav,  it  was  necessary  for 
the  lessor  to  enter  on  the  lands  in  order 
to  make  the  lease  complete,  and  no  writ- 
ing was  necessary.  But  the  Statute  of 
Frauds  (29  Ch.  II.  c.  3,  §  1)  enacted,  that 
all  leases,  estates,  interests,  of  freehold  or 
terms  of  years,  created  by  livery  and 
seisin  [Fbofment]  only,  or  by  parol,  and 
not  put  in  writing  and  signed  by  the  par- 
ties so  making  the  same  or  their  agents 
thereunto,  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  except  leases  not  ex- 
ceeding the  term  of  three  years  firom  the 
making  thereof,  upon  which  the  rent  re- 
served to  the  landlord  during  such  term 
shall  amount  to  two-thirds  at  the  least  of 
the  foil  and  improved  value  of  the  thing 
demised.  A  d^  is  not  necessary  to  con- 
stitate  the  writing  a  lease,  unless  the  tene- 
ment is  an  incorporeal  hereditament  or 
a  reversion  or  remainder.  But  leases  are 
generally  made  by  deed,  because  cove- 
nants can  be  made  only  b^  deed.  [Deed.] 

The  word  Mands,'  which  refers  to  the 
subject  matter  of  a  lease,  comprehends 
what  is  upon  the  lands,  as  houses  and 
other  buildings,  though  houses  and  build- 
ings are  generally  mentioned  specifically 
in  the  lease. 

The  law  of  leases  comprehends  a  great 
number  of  rules,  which  may  be  conve* 
niently  reduced  to  the  following  general 
heads: 

1.  The  things  which  may  be  subjects  of 
leases. 

2*  The  persons  who  may  grant  leases, 
and  their  powers  to  grant 

3.  The  form  of  leases,  and  the  legal 
construction  of  the  agreements  contained 
in  them. 

The  examination  of  these  subjects  be- 
longs to  treatises  on  Law.  The  article 
Leases  and  Terms  of  Years  in  Bacon's 
*  Abridgment'  is  generally  referred  to  as 
a  good  compendium  of  the  law.  A  lease 
may  contain  any  agreements  that  are  law- 
fol.  The  object  of  the  present  article  is 
to  consider  what  agreements  forming* 
leases  should  contain  or  should  not  con- 
tain, in  order  that  the  lease  may  be  most 
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benefiaal  to  the  landlord  and  the  tenant, 
and  by  oonseqaenoe  to  the  pabUe  gene- 
rally. 

The  chief  sabjectB  of  leases  are  hooses 
and  bajldin^  of  all  kinds,  caltiTable 
lands^  and  mines.  Many  persons  who  have 
not  the  complete  ownership  of  hooses  and 
lands,  are  enabled  to  grant  leases  under 
particolar  powers;  and  there  are  many 
statates  under  which  particular  classes  of 
persons  are  enabled  or  restrained  as  to  the 
granting  of  leases,  such  as  Bishops,  Deans 
and  Chapters,  and  others.  [Benefice, 
p.  346.] 

The  kind  of  leases  of  which  we  shall 
treat  here  are  farming  leases,  which  are 
granted  hy  persons  who  have  full  power 
to  grant  them  on  such  terms  as  they 
please.  The  particular  form  of  such 
leases,  as  already  intimated,  is  a  matter 
that  belongs  to  the  subject  of  public  eco- 
mony,  and  it  is  almost  beyond  the  pro- 
vince of  direct  legislation. 

At  present  a  great  jyart  of  the  land 
in  England  and  Wales  is  held  by  large 
proprietors,  and  the  number  of  land- 
owners who  cultivate  their  own  estates  is 
comparatively  small.  In  many  parts  of 
the  kingdom  the  number  of  small  land- 
owners who  cultivate  their  own  farms  has 
certainly  been  decreasing  for  some  cen- 
turies, and  they  are  probably  fewer  now 
than  at  any  former  period  of  our  history. 
In  England  the  great  subdivision  of  land 
has  been  prevented  by  the  form  of  govern- 
ment and  the  habits  and  feelings  of  those 
who  have  had  thechief  political  power:  and 
the  great  increase  of  wealth  that  has  arisen 
out  of  the  manuilustnring  and  commercial 
industry  of  the  counti^  has  tended  to 
prevent  the  subdivision  of  land  and  not  to 
mcrease  it  Those  who  acquire  great 
wealth  in  England  by  manufiuitures  and 
commerce  generally  Lay  out  a  large  part 
of  it  in  the  purchase  of  land ;  for  the 
ownership  of  land  is  that  which  enables 
a  man  to  found  a  feunily  and  to  perpetuate 
it,  to  obtain  social  respect  and  considera- 
tion, and  also  political  weight  in  the  ad- 
ministration of  public  affidrs.  It&cnli- 
tates  his  election  to  the  House  of  Com- 
mons, and  if  he  plays  his  part  well,  it 
may  introduce  hmi  in  due  time  to  the 
HoQse  of  Lords  and  place  him  among 
the  nobility  of  England. 


Those  who  cannot  acquire  land  enoo^ 
to  ^ve  them  political  wdgfat,  ue  sbll 
anxious  to  acquire  land  as  a  meansof  social 
distinction,  and  as  a  permanent  investment 
which  must  continually  rise  in  Tslne. 
Thus  there  is  a  constant  comfMedtion 
among  the  rich  for  the  acquisition  of 
land,  which  raises  its  price  above  its 
simple  commercial  value ;  and  a  man  of 
moderate  means  does  not  find  it  easy  to 
purchase  land  in  small  quantities  and  on 
such  terms  as  will  enable  him  to  obtain  a 
proper  remuneration  for  the  coltivatioD 
of  it 

The  great  mass  of  the  cultivators  in 
England  are  now  tenant  fiumers,  who  hold 
their  land  either  by  leases  for  years  or  by 
such  agreements  as  amount  to  a  tenanqr 
from  year  to  year  only ;  and  there  is  the 
like  land  of  competition  among  them  to 
obtain  land  upon  lease,  that  there  is  among 
the  wealthy  to  obtain  land  by  purchsse. 
The  consequence  is  that  more  rent  is  often 
paid  for  land  than  it  is  worth :  a  conse- 
quence of  the  limited  amount  ofland  and 
of  the  number  of  competitors  for  it  This 
circumstance,  however,  combined  with 
others,  enables  the  landlord  to  impose 
conditions  which  are  unfavourable  to  the 
tenant  and  to  agriculture,  and  finally  to 
himself. 

Several  things  are  essential  to  the  good 
cultivation  of  land,  whether  it  is  held  by 
lease  or  is  the  property  of  the  cultivator. 
These  essentials  are,  a  knowledge  of  the 
best  modes  of  husbandry,  adequate  cajH- 
tal,  and  a  market  in  which  the  fanner 
may  freely  buy  and  sell  all  that  he  wants. 
Now,  in  the  present  state  of  agriculture 
in  this  country,  not  one  of  these  three 
conations  exists  in  the  degree  which  is 
necessary  to  ensure  good  cultivation.  The 
greater  part  of  the  land  in  England,  as 
already  observed,  is  cnltivatea  under 
leases  or  a  tenancy  from  year  to  year; 
and  the  covenants  in  the  leasee  are  often 
such  as  to  be  an  insuperable  obstacle  to 
good  agriculture.  The  condition  then  of 
the  tenant  former,  as  determined  by  his 
lease,  is  tiiat  which  we  have  to  consider. 

Many  landholders  have  several  objects 
in  view  in  letting  their  lands  besides  the 
gettin(|r  of  rent  One  of  these  objects  is 
to  maintain  their  poUtiosd  weight  by 
commanding  tiie  votes  of  their  tenantry; 
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aod  this  18  mainly  eflected  by  not  grant- 
ing them  leases  of  their  lands  for  deter- 
iniiiii>R  periods,  sneh  as  seven,  fourteen, 
or  twenty-<yne  yean ;  bat  by  making  them 
-vary  nearly  tenants  at  will,  or  liable  to 
quit  at  six  months'  notice.  He  who  de- 
pends for  his  subsistenoe  on  having  a 
pieoe  of  land  to  eoltivate,  out  of  which 
lie  may  be  tnmed  on  a  short  notice,  will 
not  be  an  independent  voter.  Nor  can 
the  landlord  expect  to  have  a  good  tenant 
who  will  improve  his  land,  and  a  political 
tool  at  the  same  time.  The  uncertainty 
of  the  tenure  will  prevent  a  man  of  skill 
and  capital  from  investing  his  money 
apoQ  so  uncertain  a  return.  There  may 
be  many  cases  in  which  the  penional  char 
meter  of  the  landlord  is  a  sufficient  gua- 
rantee to  the  tenant  that  he  will  not  be 
distorbed  in  the  possession  of  the  land, 
even  where  he  hais  no  proper  lease,  so 
long  as  he  cultivates  it  ftirlv  and  pays 
his  rent  But  the  most  intelligent  land- 
lords themselves  admit  that  the  only  pro- 
per tenure  of  the  tenant  is  that  of  a  lease 
ibr  a  determinate  period;  and  it  is  on 
this  condition  alone  as  a  general  rule, 
that  a  landlord  can  get  men  of  capital 
and  skill  to  cultivate  his  land.  It  has 
been  maintained  by  arguments  that  are 
unanswerable,  that  if  lands  were  let  to 
fiumer  tenants  on  leases  for  a  determinate 
number  of  years,  and  on  conditions  which 
■houM  not  interfere  with  the  land  beine 
cultivated  in  the  best  mode,  there  would 
be  a  great  amount  of  fVesh  capital  applied 
to  the  cultivation  of  the  land,  with  all  the 
improvements  of  modem  husbandry.  It 
IS  contrary  to  experience  and  to  all  rea- 
son to  suppose  that  a  good  fitrmer  will 
apply  his  sxill  and  capital  to  improve- 
ment of  another  man's  property,  unless 
he  has  the  security  that  he  will  be  remu- 
nerated. 

The  improvements  which  would  follow 
from  a  ^ood  system  of  leasing  would  be 
the  abolition  of  the  evils  which  now  exist 
in  consequence  of  uncertain  tenure  and  of 
bad  leases.  It  is  affirmed  by  the  best  au- 
thorities that  tiie  amount  of  capital  which 
is  now  applied  to  the  cultivation  of  the 
land  in  t&gland  is  very  inadequate,  that 
a  large  part  of  tiie  fhrmers  have  not  suf- 
ficient capital  to  improve  their  lands,  nor 
the  necenary  skill  and  enterprise;  and  it 


is  maintained  that  these  evils  are  mainly 
owing  to  the  want  of  a  sufficient  security 
of  tenure  or  the  want  of  a  lease,  or,  where 
there  is  a  lease,  to  the  absurd  restrictions 
with  which  many  of  them  abound. 

It  has  been  said,  and  truly  enough,  that 
there  is  no  advantage  to  the  landlord  in 
granting  a  lease  to  bad  cultivators,  and 
that  there  are  many  such.  Such  a  lease 
would  not  indeed  be  any  advantage  to  the 
iarmer  himself  or  the  community  in  ge- 
neral ;  but  he  who  has  land  to  let,  and 
will  let  it  on  terms  that  are  mutually  pro- 
fitable to  the  landlord  and  the  tenant, 
will  be  much  more  likely  to  get  a  tenant 
of  competent  skill  and  capital  than  he 
who  gives  the  farmer  an  uncertain  tenure 
or  binds  him  in  the  fetters  of  a  bad  lease. 

The  preservation  of  the  game  and  the 
enjoyment  of  the  j^leasures  of  the  chase,  or 
of  the  profits  denved  from  the  wild  ani- 
mals, is  another  object  which  some  land- 
lords secure  bv  their  lease  with  as  much 
minuteness  and  strictness  as  they  do  their 
rent  [Game  Laws.]  Thus,  in  addition  to 
getting  a  rentfrom  his  land,  the  landlord 
often  wishes  to  command  the  votes  of  his 
tenant  and  secure  his  game.  With  re- 
fisrence  to  these  objects  and  certain  other 
imaginary  advanta^  which  he  purposes 
to  secure  by  directing  the  mode  of  culti- 
vation, he  has  a  lease  drawn  up  with  con- 
ditions, restrictions,  penalties,  and  feudal 
services,  which  no  careon  the  part  of  the 
fiumer  can  prevent  him  from  breaking 
in  some  particular,  and  which  no  man  of 
capital,  skill,  and  independent  feeling 
would  consent  to  sign.  Specimens  of 
such  leases  have  been  printed  and  circu- 
lated. One  of  them  appeared  in  the 
*  Leicester  Chromcle'  for  June  28,  1845. 
This  lease  prescribes  a  mode  of  cultiva- 
tion which  is  absolutely  inconsistent  with 
good  fiirming.  The  landlord  in  such  a 
lease  directs  the  tenant  how  he  must  cul- 
tivate the  land.  If  the  directions  which 
the  landlord  gives,  comprehended  the  best 
modes  of  cultivation,  they  would  be  un- 
necessary if  he  had  a  good  tenant,  and 
they  would  not  be  observed  by  a  bad  one. 
A  good  tenant  with  sufficient  capital  will 
farm  the  land  according  to  the  system 
best  adapted  tor  the  land,  and  he  will  be 
ready  to  avail  himself  of  all  improve- 
ments.    A  bad  tenant,  whether  he  has 
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capital  or  not,  will  not  &rm  well  simply 
because  he  is  prerented  from  doing  some 
things  and  bound  to  do  others ;  for  farm- 
ing, like  other  matters,  consists  not  only 
in  doing  a  thing,  but  in  doing  it  well. 
These  conditions  and  restrictions,  if  en- 
forced at  all,  can  only  be  enforced  by 
constant  saperyision,and  most  be  an  end- 
less source  of  trouble  and  dispute. 

But  these  farming  leases  are  often 
copies  of  old  leases,  made  in  other  days, 
and  are  unsuited  to  the  present  state  of 
agriculture.  The  things  which  they  re- 
quire not  to  be  done  and  those  which 
they  require  to  be  done,  are  often  incon- 
sistent with  good  agriculture,  or,  in  other 
words,  they  preyent  the  land  firom  geld- 
ing that  amount  of  produce  which  it 
would  yield  under  the  best  system,  not 
only  without  thereby  being  impoyerished, 
bat  with  the  certainty  of  permanent  im- 
proyement.  Ignorance  on  the  side  of  the 
landlord  of  his  true  interest  is  one  of  the 
reasons  why  many  of  these  absurd  leases 
still  exist 

There  can  be  no  principle  in  the  letting 
of  land,  if  the  object  is  simply  to  secure 
the  best  rent  to  the  landlord  and  the  |>er- 
manent  improvement  of  the  land,  which 
makes  it  different  from  the  letting  of 
any  other  piece  of  proper^.  The  good 
fiirmer  hires  land  to  cultivate,  with  the 
hope  of  deriving  profit  from  the  applica- 
tion of  his  skill  and  capital.  He  does 
not  want  the  advice  and  direction  of  an- 
other man :  he  trusts  to  himself.  The 
first  object  of  the  landlord  is  to  get  as 
much  rent  as  his  land  is  worth,  and  to 
secure  it  against  deterioration  during  the 
tenant's  occupation.  The  terms  of  the 
lease,  then,  should  simply  be,  the  pay- 
ment of  the  rent  agreed  on,  and  the  ob- 
servance of  such  conditions  as- are  foimd 
by  experience  and  known  to  practical 

r'cmturists  to  be  necessary  to  secure 
permanent  value  of  the  landlord's 
land.  It  is  admitted  by  all  reasonable 
people  that  the  landlord  should  have 
ample  security  by  the  lease  for  his  land 
being  given  up  to  him  at  the  end  of  the 
lease  in  as  good  condition  as  he  gave  it 
to  tiie  tenant  The  tenant  wants  no  di- 
rections from  the  landlord,  and  no  con- 
ditions in  his  favour,  beyond  the  simple 
condition  of  being  allowed  to  cultivate 


the  land  in  the  best  way  that  he  can  for 
his  own  profit  daring  a  period  suiSaently 
long  to  secure  him  a  return  for  his  out- 
lay ;  and  he  acknowledges  that  be  most 
submit  to  all  conditions  in  fiivonr  of  the 
landlord  which  are  not  inconsistent  with 
his  free  cultivation,  and  which  shall  se- 
cure the  permanent  value  of  the  land- 
lord s  property.  Perhaps  many  landloids 
who  now  grant  hard  leases  would  admit 
this  general  principle:  but  when  they 
came  to  details,  they  would  inust  on  many 
conditions  as  necessary  to  secure  their 
permanent  interest,  which  a  good  &rmer 
would  object  to  as  not  necessary  for  that 
purpose,  and  also  as  inconsistent  with  his 
prontable  cultivation. 

The  framii^g  of  such  a  lease  as  we  have 
describ^  in  general  terms,  most  be  the 
joint  work  of  intelligent,  liberal  landlords, 
and  good  tenant  farmers.  It  may  require 
some  time,  some  more  experience,  and 
suggestions  from  many  quarters  before 
such  a  lease  is  got  into  the  best  form. 
But  it  is  an  oblect  worth  the  consideratkn 
of  all  persons  mterested  in  the  cultivation 
of  the  land,  and  the  attempt  has  been 
made  already.  We  have  received  a  copy 
of  such  a  lease  firom  the  Vale  of  Evesham 
Ag^cultural  Association,  which  has  been 
circulated  for  the  purpose  of  obtaining 
the  suggestions  of  competent  persons. 

It  has  been  said  that  some  farmers  do 
not  care  for  having  long  leases :  they  are 
willing  to  so  on  as  they  have  done.  Bat 
can  it  be  shown  that  there  is  a  number  of 
intelligent  farmers  with  capital,  who  pre- 
fer a  yearly  tenure  to  a  lease  of  reasonable 
length?  Besides,  some  of  these  agree- 
ments for  a  tenancy  fh>m  year  to  year, 
contain  restrictions  almost  as  numerous 
and  absurd  as  those  in  leases  for  a  term  of 
years.  If  there  are  farmers  who  prefer 
dependence  to  the  independence  wmch  is 
the  result  of  a  fair  contract  between  feirm- 
er  and  landlord,  these  are  not  the  men 
to  improve  our  agriculture ;  these  are  the 
men  with  little  capital,  and  less  skill,  who 
have  no  hopes  of  improving  their  coo- 
dition,  who  rely  on  tne  easy  temper  or 
good-nature  of  an  indulgent  landlonl,  and 
are  taught  that  they  and  their  labour 
must  be  protected  from  foreign  compe- 
tition. The  intelligent  farmer  with 
capital  seeks  no  protection  against  the 
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ftragner,  and  wants  no  indalj^enoe  from 
his  umdlord.  He  is  ready  to  giTe,  and  he 
Toold  be  compelled  by  competition  to 
pre,  to  the  landlord  the  Ml  Taloe  for  the 
oe  of  his  land,  and  he  would  ask  for  no 
Bore  than  the  liberty  of  cul^Tating  it  in 
the  best  way. 

Before,  htowe^er,  a  good  fiirmer  could 
enter  on  the  land  with  fnll  confidence,  he 
I  would  hare  one  &Toar  to  ask  of  his  land- 
lord ;  snd  that  would  be,  not  to  protect 
him.  If  he  wanted  beans  or  oats  to  feed 
his  cattle  with,  to  increase  his  manure  and 
10  increase  his  crop  of  com,  he  would  ask 
the  &Toar  of  buying  ^em  where  he  could 

SI  them  cheapest,  in  order  that  he  might 
ve  a  greater  retnm  for  his  outlay  and 
so  better  pay  his  rent,  or  eren  an  in- 
creased rent  Under  the  protective  system 
[CmrLaws]  a  man  who  is  protected,  as  it 
B  termed,  in  one  thing,  is  taxed  in  an- 
other; he  may  be  protected  in  what  he 
has  v>  lell,  but  be  moat  pay  for  that  pro- 
teenoD  by  being  taxed  in  what  he  has  to 
baj.  The  ftrmer  in  one  part  of  the  king- 
dom wants  something  that  he  does  not 
produce ;  but  it  is  produced  in  another 
put  of  the  kingdom.  Both  parts  are 
protected  in  what  ihey  produce,  that  each 
DST  be  oompdled  to  buy  of  the  other ; 
sod  each  is  tsxed  in  what  he  buys  in 
Older  that  the  other  may  be  protected. 
Thus  die  legislatnre  interfere  with  the 
prices  of  thingiB.  They  do  not  impose  a 
tix  on  foreign  produoe  that  comes  into 
the  kingdom  simply  with  the  view  of 
getting  revenue  from  it;  they  profess  to 
tBlerfire  in  order  to  keep  up  the  prices  of 
certain  eommoditiea  that  are  produced  in 
the  kingdom.  Tliey  profess  to  regulate 
within  certain  limits  me  prices  for  which 
the  fimner  must  buy  and  sell  his  ajgricul- 
taral  produce :  they  profess  to  do  it ;  but 
everybody  who  knows  the  history  of  the 
eorn  laws  knows  that  ihej  cannot  do  it, 
sod  never  have  sncoeeded  in  the  attempt 
Bat  they  have  sncoeeded  in  breeding  up 
a  race  of  ftrmera,  and  of  landlords  too, 
who  beliere  that  their  true  interests  are 
hen  consulted  by  the  goremment  attempt- 
mg  to  rmae  the  prices  of  all  agricultural 
ptodooe,  both  that  which  a  &rmer  buys 
sod  that  which  he  sells.  As  matters 
stnd  now,  it  is  thus : — We  have  a  land- 
lord who  by  Us  lease  directa  his  tenant 


how  to  cultivate,  and  at  the'  same  time 
reserves  the  power  of  walking  over  his 
ground  when  he  pleases  to  kill  the  game 
which  the  fimner  must  not  kill,  but  which 
he  must  feed;  a  tenant  with  deficient 
capital  and  insufficient  skill,  and  the 
shackles  of  a  restrictive  lease,  or  an  agree- 
ment for  a  lease  which  constitutes  a  te- 
nancy from  year  to  year ;  and  a  legisla- 
ture which  interferes  with  prices  and 
shuts  out  the  fiumer  as  well  as  others 
from  buying  in  the  cheapest  market 
whatever  agricultural  produoe  he  does 
not  raise  himself.  Then  there  is  a  cry  of 
agricultural  dutress,  and  when  the  ablest 
man  in  the  House  of  Conmions  asks  for 
a  committee  of  inquiry  into  the  cause  of 
this  distress,  those  who  complain  of  the 
distress  will  not  have  the  inquiry. 

It  has  been  shown  [Agriculture]  that 
all  duties  levied  on  agricultural  produce 
that  is  brought  into  these  kingdoms,  are 
protective  duties,  however  small  the^  maj 
be.  He  who  disputes  this  proposition  is 
inaccessible  to  the  cogent  power  of  reason. 
He  who  admits  it,  and  contends  for  the 
system,  must  contend  that  on  the  whole 
it  does  more  good  than  harm.  But  the 
system  continues,  and  we  still  hear  of 
agricultural  distress,  so  that  the  system  at 
least  does  not  prevent  agricultural  dis- 
tress. Those  who  have  handled  the  sub- 
ject best  attempt  to  prove,  and  we  believe 
that  they  have  proved,  tiiat  the  system 
causes  agricultural  distress,  and  that  it  is 
the  chief  obstacle  to  improved  cultivation 
of  land,  the  granting  of  good  leases,  the 
employment  of  fresh  capital  in  the  culti- 
vation of  land,  and  the  employment  of 
agricultural  labour.  All  these  subjects 
were  urged  bv  Mr.  Cobden,  in  the  House 
of  Commons  (l845),  in  a  speech,  when  he 
moved  for  a  select  committee  to  inquire 
into  the  extent  and  cause  of  the  alleged  ex- 
isting agricultural  distress,  and  into  the 
effects  of  legislative  protection  upon  the 
interests  of  landowners,  fkrmers,  and  fkrm- 
labourers — a  speech  unequalled  for  per^ 
spicuity  of  statement,  practical  knowlMge 
of  the  subject,  clearness  of  expression, 
and  sound  araumentation ;  a  speech  which 
would  place  Mr.  Cobden,  if  he  had  not 
already  earned  that  distbction,  among 
the  very  few  men  who  have  views  at 
once  comj^hensive  and  sound  enough 
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to  entitle  them  to  the  honour  of  directing 
the  affidrs  of  an  industriont  people. 

The  ooTenantB  contained  in  a  lease, 
however  few  they  niay  be,  often  occasion 
difficulty  and  dispute  upon  the  expiration 
of  the  tenancy.  The  landlord  may  often 
claim  more  than  his  due,  and  the  tenant 
may  be  disposed  to  do  less.  These  diffi- 
culties are  not  peculiar  to  &rm  tenancies ; 
they  occur  continually  in  the  case  of 
dwelling-houses  let  for  a  term  of  years 
upon  the  condition  of  keeping  them  in 
good  repur.  If  such  disputes  cannot  be 
settled  amicably,  or  by  reference  to  arbi- 
tration, the  only  way  is  by  legal  proceed- 
ings. It  has  been  suggested  that  in  the 
case  of  dwelling-houses  in  large  towns 
like  London,  some  easy  mode  of  finally 
settling  such  disputes  might  be  estab- 
lished. In  such  cases,  the  evidence  of 
surveyors  is  the  evidence  on  which  a  jury 
must  give  their  verdict  in  case  of  legal 
procediings;  and  it  would  be  quite  as 
satisfactory  to  all  parties,  if  the  evidence 
that  is  submitted  to  a  jury,  for  their  judg^ 
ment,  were  submitted  to  a  few  oomjpetent 
persons  to  be  chosen  in  some  uniform 
manner,  and  whose  decision  should  be 
final. 

In  1845  an  act  was  passed  (8  &  9  Vict 
c.  124)  entitled  'An  Act  to  &cilitate  the 
granting  of  certain  Leases.*  Its  object  is  to 
substitute  abbreviated  forms  for  those  now 
in  use,  and  it  is  provided  that  in  taxing 
any  bill  for  preparing  and  executing  any 
deed  under  the  act,  the  taxing  officer,  in 
estimating  the  proper  sum  to  be  charged, 
is  to  consider  ^not  the  length  of  such 
deed,  but  only  the  skill  and  labour  em- 
ployed, and  the  responsibility  incurred 
m  the  preparation  thereof."  It  is  enacted 
in  section  4,  '*  That  any  deed  or  part  of  a 
deed  which  shall  fail  to  take  effect  by  vir- 
tue of  this  act  shall  nevertheless  be  as  valid 
and  efiectual,  and  shall  bind  the  parties 
thereto,  so  fkr  as  the  rules  of  Uiw  and  equity 
will  permit,  as  if  this  act  had  not  been 
made."  There  are  schedules  to  the  act,  one 
of  which  gives,  in  column  1,  short  forms 
of  expression  which  may  be  used  in  place 
of  the  ordinary  expressions  in  leases, 
which  are  contained  in  column  2 ;  and  it 
is  enacted  by  section  1,  "  That  whenever 
any  party  to  any  deed  made  according  te 
the  ibrms  set  forth  in  the  first  schedule 


of  this  act,  or  to  any  other  deed  which 
shall  be  expressed  to  be  made  in  poTEU- 
ance  of  this  act,  shall  employ  in  sncb 
deed  respectively  any  of  the  fonns  of 
words  contained  in  column  1  of  the  se- 
cond schedule  hereto  annexed,  and  dis- 
tinguished by  any  number  therein,  such 
deed  shall  be  taken  to  have  the  aune 
effect  and  be  construed  as  if  such  party 
had  inserted  in  such  deed  the  form  of 
words  contained  in  column  2  of  the  same 
schedule,  and  distinguished  by  the  aone 
number  as  is  annexed  to  the  form  of 
words  employed  by  such  party ;  bat  it 
shall  not  be  necessary  in  any  such  deed 
to  insert  any  such  number."  This  act 
does  not  extend  to  SooUand.  Theammmt 
of  words  saved  by  this  act  is  not  sufficient 
to  compensate  for  the  difficulties  that  may 
arise  from  persons  using  the  abbreviated 
forms  in  cases  where  they  may  not  intend 
them  to  have  the  full  meaning  which  thia 

H'ves  to  them.  He  who  wishes  to 
himself  either  as  landlord  or  tenant 
table  covenants  will  do  better  to 
express  his  meaninc  at  full  length,  with- 
out availing  Imnseu  of  the  abbreviated 
forms  whi<£  this  act  invites  him  to  use. 
Leases  in  general  require  either  an  ad 
valorem  stamp  or  the  common  deed  stamp, 
without  which  the  instrument  cannot  be 

Siven  in  evidence.  Leases  for  a  term 
eterminable  on  a  iifo  or  lives  not  exceed- 
ing three,  and  the  leases  of  all  ecde^as^ 
tical  corporations,  whether  aggregate  or 
sole,  for  any  term  not  exceeding  twenty- 
one  years,  are  exempted  from  the  duty. 
There  is  aJso  a  stamp  duty  on  agreements 
for  leases.  This  is  one  of  the  many 
modes  of  taxation. 

LEET  is  the  district  subject  to  the 
jurisdiction  of  a  oourt-leet.  Sometimes 
the  term  is  used  to  denote  the  court  itself, 
the  full  style  of  which  is  **  Court-Leet 
and  view  of  Fraidc-pledge."  Each  of 
these  tities  is  f^uenUy  used  alone ;  bat 
the  omission  does  not  affect  the  ehaiiicter 
or  the  jurisdiction  of  the  court  The 
court-leet  is  also  called  a  law-day,  as  being 
the  ordinary  tribunal. 

One  of  the  least  improbable  derivations 
of  the  word  ''leetT*  ia  that  which  deduees 
lath  and  leet  firom  tiie  Anglo-Saxoo 
"  lathian,*'  or  "  gelathian,"  to  avemble, 
both  lath  and  leet  indicating  a  district 
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vithin  which  the  free  male  resiants  (re- 
adeDts)  asKmbled  at  stated  times  for 
preparaticNx  for  military  defence,  and  for 
pQipQses  of  police  and  cnmioid  jaria- 
diction.  Of  the  first  of  these  objects 
Bsovelr  anj  trace  exists  in  the  modem 
heL  The  title  of  the  court  as  a*'  view  of 
Fiank-pledge"  points  to  its  former  im- 
{KHlanee,  imder  the  ^stem  of  police  in- 
trodnced  or  perliected  by  King  Alfred, 
▼faieh  required  that  all  freemen  aboTe 
tvelTB  years  of  a^  should  be  reoeiyed 
ipto  a  deoenna,  dizein,  decennary,  or 
tithing,  somedmes  called  a  visne,  or 
neighhooihood,  and  in  Yorkshire  and 
otbo-  parts  of  the  north,  ten-men-tale  (a 
Dofflber,  tale,  or  tally  of  ten  men),  and 
forming  a  society  of  not  less  than  ten  fri- 
boigB,  or  freeborrows,  freemen,  each  of 
vbom  iras  to  be  borhoe,  that  is,  pledge  or 
ttcority  for  the  good  conduct  of  the  otbers. 

When  a  person  was  accused  of  a  crime, 
kia  tithing  was  to  produce  him  within 
tfairty-ODe  days,  or  pay  the  legal  mulct 
for  the  offence,  unless  they  proved  on 
oath  that  no  others  of  the  tithing  were 
implicated  in  ti^e  crime,  and  enge^ed  to 
produce  him  as  soon  as  he  could  be  found. 
For  mat  crimes  the  ofiender  was  ex- 
pelled from  the  tithing,  upon  which  he 
became  an  outlaw. 

Tlie  duty  of  inspecdng  a  decennary  or 
tidiing  was  called  a  View  of  Frank-pledge, 
the  fieeborrows  having  received  trom 
their  Norman  conquerors  the  designation 
vdl  known  in  Nonnandy  of  frank- 
pledges. The  principal  or  eldest  of  these 
^vebonows,  and  as  such  the  person  first 
^om,  who  was  denominated  sometbnes 
the  tithing-man  or  tithing-head,  some- 
times the  headborough  or  chief-pledge, 
Kiaietiaies  the  borBlu>lder  or  borsalder 
(borhes-alder,  or  senior  or  ruler  of  the 
pledges),  and  sometimes  the  reeve,  was 
fspeoally  responsible  for  the  good  con- 
duct of  each  of  his  co-pledges,  and  ap> 
pears  to  have  had  an  authority  analogous 
to  that  still  exercised  by  the  constable,. an 
officer  elected  by  the  resiants  for  the  pre- 
■erration  of  the  peace  within  the  district 
^  CQDStitates  the  leet,  tithing  or  con- 
staUewick.  This  officer  is  m  many 
^aees  called  the  headborough,  which 
wgBtikm,  as  well  as  those  of  borsholder 
sad  tithiag^BBn,  i8>  frequently  used  by 


the  legislature  as  synonymous  with  that 
of  constable.  It  is  probable  that  all  the 
frank-pledges  were  numbered  according 
to  rank  or  seniority,  as  in  plaoes  where 
more  than  two  constables  are  required 
the  third  officer  is  called  the  thirdborough. 
Blackstone,  misled  by  the  sound,  supposes 
headborough  to  be  the  chief  person  or 
head  of  a  town  or  borough.  Tlie  true 
deriTation  will  remind  the  readers  of 
*  Hudibras '  of  the  '^  wooden  bastile  " 
(stocks),  which 

**  None  are  able  to  break  tfaorongb. 
Until  they're  freed  by  head  of  burwgh," 

The  Holkham  MS.  of  the  Anglo-Saxon 
customary  law  says  :—'*  A  tithing  (there 
called  decimatio)  contains,  according  to 
local  usage,  ten,  seventy,  or  eighty  men, 
who  are  all  bound  (debent)  to  be  pledges 
(fidejussores)  for  each  other.  So  that  if 
any  of  them  be  accused  (calumpniam 
patitur),  the  rest  must  produce  him  in 
court,  and  if  he  deny  the  offience,  he  is  to 
have  lawful  purgation  by  the  tithing  (i.e. 
by  their  swearing  to  their  belief  of  his 
innocence).  A  tithing  is  in  some  places 
called  a  wardf  as  forming  one  society, 
subject  to  observation  or  inspection 
within  a  town  or  hundred.  In  some 
places  it  is  called  'borch,'  that  is, 
pledges,  for  the  reasons  above  stated.  In 
others  it  is  called  tithing  (in  the  original 
decimatio),  because  it  ought  to  contain 
ten  persons  at  the  least" 

L«ets  are  either  public  or  private. 
The  Public  Leet  is  an  assembly  held  in 
each  of  the  larger  divisions  of  the  county, 
called  a  hundred,  at  which  all  freemen 
who  are  resiants  within  the  hundred  are 
bound  to  attend  in  person  or  by  their 
representatives.  These  representatives 
were  the  reeves  or  chie&  of  their  re- 
spective tithings,  whether  designated  by 
that  or  by  any  of  the  other  appellations, 
each  of  whom  was  accompani^  by  four 
good  and  lawful  men  of,  and  elected  by, 
the  tithing  which  deputed  them.  This 
public  court-leet  was  held  formerly  by 
the  royal  governor  of  the  county,  the 
ealdorman  of  the  Saxons,  tiie  earl  of  the 
Danes,  the  comes  or  count  of  the  Nor- 
mans. This  great  functionary  was  ac- 
companied by  the  shire-reeve,  an  officer 
elected  by  the  county  to  collect  the  king  s 
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rents  and  the  other  hranches  of  the  royal 
reTenue,  who,  in  the  absence  of  the  «U- 
dorman,  presided  in  the  court,  and  go- 
remed  the  county  as  his  deput3r,  whence 
he  is  called  by  the  Normans  a  vioe-comes 
or  Tioount,  though  in  English  he  re- 
tained the  name  of  shire-reeTe  or  sheriff, 
the  designation  connected  with  his  ori- 
ginal and  more  humble  duties.  This 
public  court,  which  was  originally  called 
the  folkmote,  being  held  successively  in 
each  hundred  in  the  coarse  of  a  drcnit 
performed  by  the  sheriff,  acquired  the 
name  of  the  sheriff's  toum,  by  which 
name,  though  itself  a  court-leet,  it  is  now 
distinguished  from  inferior  private  leets. 
The  court-leets  appear  to  have  been 
created  by  grants  from  the  crown,  ob- 
tained by  the  owners  of  extensive  do- 
mains (which  afterwards  became  manors), 
and  most  firequently  by  religious  houses, 
for  the  purpose  of  relieving  their  tenants 
and  those  who  resided  upon  their  lands 
from  the  obligation  of  attending  the  toum 
or  leet  of  Ae  hundred,  by  providing  a 
domestic  tribunal,  before  which  the  resi- 
ants  might  take  the  oath  of  allegiance 
and  the  mmk-pledges  might  be  inspected, 
without  the  trouble  of  attending  the 
toarn,  and  to  which,  as  an  apparently 
necessary  consequence,  the  criminal  ju- 
risdiction of  the  precinct  or  district  was 
immediately  transferred.  In  these  pri- 
vate leets  the  grantee,  called  the  lord  of 
the  leet,  performed  the  duties  which,  in 
tilie  public  lector  tourn,  after  the  ealdor- 
man'or  earl  had  permanently  absented 
himself,  fell  upon  the  sheriff.  Their 
duties  he  might  perform  either  personally 
or  by  his  steward.  As  a  compensation 
for  this,  and  his  trouble  in  obtaining  the 
franchise,  it  appears  to  have  been  the 
pactioe  of  the  great  landowner,  who  by 
his  money  and  his  influence  had  procured 
the  grant  of  a  private  leet,  to  claim  from 
resiants  a  certain  small  annual  payment 
by  the  name  of  certum  letie.  The  tenants 
within  the  precincts  of  a  private  leet, 
whether  in  boroughs,  towns,  or  manors, 
formed  a  body  politic  wholly  independent 
of  the  toum  or  leet  of  the  hundred; 
whilst  such  upland  or  unprivileged  towns 
as  had  not  been  formed  into  or  included 
within  any  private  leet,  still  appeared, 
each  by  its  tithing-man  and  reeve,  and  | 


four  men  of  the  tithing,  and  formed  part 
of  the  body  politic  of  the  hundred,  l^ch 
of  these  communities  appears  to  have 
exercised  most  of  those  rights  which  it 
has  of  late  years  been  supposed  coold  not 
exist  without  a  royal  incorporation.  In 
many  cities  and  boroughs  the  andent 
authority  of  the  court-leet  was  in  later 
times  superseded  bv  chsrter  of  incoi^ 
poration,  in  some  of  which  the  popolsr 
election  of  magistrates  was  preserved 
entire ;  whilst  in  the  great  majori^^  of 
cases,  the  right,  though  oontinned  in 
name,  was  fettered,  if  not  rendered  alto- 
gether nugatory,  by  restrictions  ci  various 
characters  and  degrees,  which  are  still  to 
be  seen  in  incorporated  boroughs  not 
regulated  by  the  Municipal  Corporations 
Act.  In  other  respects,  the  ooune  pre- 
scribed by  these  charters  was  adaptea  to 
the  changes  which  had' taken  place  in  the 
habits  of  the  people  since  the  institation 
of  the  court-leet  Many  of  the  functions 
of  the  magistrates  in  the  new  incorpora- 
tions were  borrowed  from  the  then  com- 
paratively recent  institution  of  justices  of 
the  peace. 

The  court  leet  is  a  court  of  record,  which 
has  jurisdiction  of  such  crimes  as  subject 
the  offenders  to  punishmeut  at  common 
law.  As  criminal  jurisdiction  belongs  ex- 
clusively to  the  kingly  office,  all  crunioal 
prosecutions  aro  called  pleas  of  the  crown, 
and  the  courts  in  whichsuch  pleas  aro  held 
are  the  king's  courts,  although  granted 
to  a  subject;  for  such  grant  opeiatei 
meroly  as  an  authority  to  the  grantee  to 
preside  judicially  by  himself  or  his 
steward,  and  to  take  the  profits  of  the 
court  to  his  own  use.  The  authority  so 
exerdsed  under  the  king's  grant  is  oiled 
a  lordship,  and  the  grantee  is  said  to  be 
the  lord  of  the  leet.  It  may  be  claimed 
either  by  a  modem  grant  or  by  prescrip- 
tion, that  is,  long  established  user,  from 
which  an  ancient  grant  is  presumed.  The 
lord  of  the  leet  is  commonly  the  lord  of 
a  manor,  and  the  leet  is  usually  coexten- 
sive either  with  the  actual  limits  of  the 
manor  or  with  its  boundary  at  some 
former  period.  There  may,  however,  be 
several  leets  in  one  manor,  and  a  leet  may 
be  appendant  to  a  town  or  to  a  angle 
house.  It  is  not  necessary  that  the  lord 
of  the  leet  should  have  a  manor,  or  in- 
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deed  thtt  he  iboold  faave  any  iDterest  in 
the  Und  or  lioiises  over  which  the  leet 
jurisdiction  extends.  The  crown  may 
grant  to  A  a  leet  orer  the  lands  of  B,  and 
the  gnntee  of  a  ket  in  his  own  land  may 
eonrej  the  land  and  retain  the  leet  The 
liird  mar  be  reqoired  by  writ  of  manda- 
mus to  bold  the  ooort  Upon  non-nser 
of  a  leet,  the  grant  is  liable  to  be  seised 
isio  the  hands  of  the  crown,  either  abso- 
lately  as  for  a  forfeitnre,  or  quoiuque,  that 
is,  imtil  the  defect  be  amended:  the  same 
coDseqiwDce  ensues  opon  neglect  to  ap- 
point an  able  steward  and  othor  necessary 
ofioen»  or  to  proTide  instroments  of  pu- 


PriTrnfeeleetsare  oonfinonly  held,aspnb- 
UcleeisaajC  be,  twice  in  the  year,  within  a 
mootfa  after  Esittr,  and  within  a  month 
af^HiehaefaBas^and even  the  former  can- 
not, mdesB  wsnanted  by  andent  nsape,  be 
held  at  any  other  time  except  br  adjourn- 
ment   The  oomrt  appears  to  haye  been 
fcrmeriy  held  in  tiie  open  air.    It  should 
he  held  at  its  accustomed  place,  though, 
if  sdBeient  notice  be  giren,  it  may  be 
held  anywhere  within  the  district    All 
perioos  abore  the  age  of  twelve  years 
lad  under  sixty  (except  neers  and  clergy- 
men, who  are  exempted  by  statute,  and 
vomen  and  aliens),  resiant  within  the 
pKcbct  for  a  year  and  a  day,  whether 
masters  or  servants,  owe  suit  to  (i^,  per- 
Kmal  attendance  at)  this  court,  and  here 
tbej  ondit  to  taie  Uie  oath  of  alleeiance. 
The  smt  to  the  coort-leet  is  said  to  be 
real  (t.c.  regal  or  due  to  the  king),  be- 
CBuie  erery  one  bound  to  do  siut  to  such 
comt  as  a  resiant,  is  abo  bound  to  take 
the  oathof  alle^ance,  unless  he  has  taken 
it  before.    But  where  a  non-resiant  is 
bomd  by  tenure  to  join  with  the  resiants 
is  maUnc  presentments  at  the  court-leet, 
the  duty  u  not  suit-real,  for  he  shall  not 
be  svom  to  his  allegiance,  &c.  at  ibis 
leet    It  b  merely  smt-service,  t  a  a  suit 
fcnnmg  one  of  the  serrices  due  from  the 
tenant  to  his  lord  in  respect  of  the  tenure. 
Por  the  non-performance  of  such  suit  the 
Riiedy  b  by  ^stress,  as  in  case  of  other 
wdtiieriice  or   rents^serrice.     A  man 
vhohas  a  house  and  fomily  in  two  leets, 
io  as  m  law  to  be  conyersant  or  commo- 
n&t  m  both,  must  do  hb  suit  tq  the  leet 
vhere  hb  perKn  b  oommorant,  that  is, 
yoL.n. 


where  his  bed  lies,  but  if  he  occasionally 
reside  in  both,  he  b  bound  to  do  suit  to 
each. 

The  Anfflo-Sazon  Hundred  Court  ap- 
pears to  have  had  jurisdiction  in  all 
causes,  civil,  criminal,  and  ecclesiastical ; 
and  also  to  have  had  the  cognizance  and 
oversight  of  all  tiie  communities  of  frank- 
pledges within  the  hundred  the  members 
of  these  communities  being  bound  for 
that  purpose  to  attend  at  the  Hundred 
Court  by  themselves  or  their  elected  re- 
presentatives. The  jurisdiction  of  the 
Hundred  Court  in  ecclesiastical  matters 
was  taken  away  by  an  ordinance  of 
William  the  Conqueror,  which  forbade 
the  attendance  of  the  bishop. 

It  was  the  province  of  the  court-leet, 
as  well  the  public  leet  of  the  hundred .  as 
the  private  leet,  to  repress  all  offences 
against  the  public  peace,  and  to  enforce 
the  removal  of  all  public  nuisances.  The 
leet  jury  may  make  by-laws.  The  leet 
jury  elect  their  chief  magbtrates,  the 
reeve  or  constable,  &c  of  the  private  leet, 
and,  as  it  would  seem,  the  Idgh  constable 
(sometimes  called  the  alderman)  of  the 
hundred. 

Before  the  Noftnan  conquest,  and  pro- 
bably for  some  time  after,  thb  court  of 
the  feet  was,  if  not  the  sole,  at  least  the 
ordinary  tribunal  for  the  adminbtration 
of  criminal  justice  in  the  kingdom.  Until 
the  reign  of  Henry  I.,  when,  with  re- 
spect to  certain  heinous  offices,  tlM 
punishment  of  death  was  substituted  for 
pecuniary  compositions,  no  crime  ap- 
pears to  have  been  punbhed  by  death 
except  that  called  in  the  laws  of  that 
prince  **  Openthifte,"  a  theft  where  the 
offender  was  taken  with  the  thing  stolen 
u^  him.  Of  this  crime,  as  requiring  no 
trial  or  presentment,  the  leet  had  no  cog- 
nizance. Other  offences,  of  however  se- 
rious a  nature,  subjected  the  party  to  a 
mulct,  or  pecuniary  fine,  the  amount  of 
which  was  m  many  cases  determinate  and 
fixed. 

Offences  to  be  merely  inquired  of  in 
leets  are  arson,  bui^lary,  escape,  lareeny, 
manslaughter,  murder,  rape,  rescue,  sacri-* 
lege,  and  treason,  and  every  offence  whidi. 
was  felony  at  common  law.  These  of- 
fences being  presented  by  the  leet  jury 
as  imUotorSy  and  the  indictment  bong 
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certified  to  the  justices  of  gaol  deliTery, 
the  indictees  may  be  arraigned ;  bat  they 
cannot  be  arraigned  upon  the  mere  pro- 
duction of  the  courtrroii  containing  the 
presentments.  Formerly  all  offences  in- 
quirable  in  leets  were  also  punishable 
there  by  amercement ;  but  the  power  of 
adjudicating  finally  upon  crimes  m  courts 
leet,  whether  public  or  private,  is  now 
limited  to  such  minor  offences  as  are  still 
left  under  the  old  system  of  pecuniary 
compensation.  No  matters  are  cognizable 
in  the  leet  unless  they  have  arisen  or  have 
had  continuance  since  the  last  preceding 
court 

An  amercement  is  a  pecuniary  punish- 
ment which  follows  upon  c^err  present- 
ment of  a  defkult  or  of  any  offence  com- 
mitted out  of  court  by  private  persons. 
Amercements  are  to  be  mitigated  in  open 
court  by  affeerers  (afferratores,  from  af- 
ferrare  or  afforare,  afferer^  to  tax,  or  fix 
a  price,  hence  the  term  afferege,  used  in 
the  old  French  law  to  denote  tibe  judicial 
fixing-  of  a  price  upon  property  to  be 
sold).  The  affeerers  by  their  oaths  affirm 
the  reasonableness  of  the  sum  at  which 
they  have  assessed  the  amercement  TMs 
course  is  confirmed  by  Magna  Charta, 
which  directs  that  amercements  shall  be 
assessed  by  the  peers  of  the  offender,  t.«. 
the  pares  curisB,  or  suitors  of  the  same 
court  The  amercements,  being  affeered, 
are  estreated  (extracted)  ft'om  the  court- 
roll  by  the  steward,  and  levied  by  the 
bailiff'^  under  a  special  warrant  fix>m  the 
lord  or  steward  for  that  purpose,  by  dis- 
tress and  sale  of  the  goods  of  the  party, 
which  niay  be  taken  at  any  place  within 
the  district ;  or  the  lord  may  mftintniT^  an 
action  of  debt  for  such  amercement  For 
a  nuisance,  the  jury  may  amerce  the  of- 
fender, and  at  the  same  time  order  that 
he  be  distrained  to  amend  it 

The  steward  of  a  leet  is  a  judge  of  re- 
cord, and  may  take  recognizances  of  the 
peace ;  and  he  may  impose  a  fine  for  a 
contempt  or  other  offence  committed  in 
court,  as  where  a  party  obstructs  the  jury 
in  the  execution  of  their  duties,  or  by 

Sublic  officers  in  the  discharge  of  their 
uties  out  of  court  The  amount  of  the 
fine  is  at  once  fixed  by  the  steward,  and 
therefore,  though  sometimes  loosely 
called  an  amercement,  it  is  not  to  be  af- 


feered. When  a  suitor  present  m  court 
reflises  to  be  sworn,  it  is  a  contempt  for 
which  a  reasonable  fine  may  be  imnosed ; 
so  if  the  jury,  or  any  of  them,  remse  to 
make  a  presentment,  or  depsrt  without 
making  it,  or  make  it  before  all  are 
agreed.  But  the  fine  must  be  set  upon 
each  person  individually.  For  the  nne 
BO  imposed  the  lord  may  distrain  or  bring 
an  action  of  debt  In  all  matters  within 
the  cognizance  of  a  oourt-leet  the  lord  or 
stewara  has  the  same  power  as  the  judges 
in  the  superior  courts.  He  has  mdeed 
no  power  to  award  imprisonment  as  a 
punishment  for  offences  presented  in  the 
leet,  such  offences  being  the  subject  of 
amercement  only ;  but  he  may  imprisoo 
persons  indicted  or  accused  of  felony  be- 
fore him,  and  persons  guilty  ci  a  con- 
tempt in  fuse  of  the  court 

If  a  nuisance  within  the  jurisdiction  of 
a  leet  be  not  presented  at  the  court-Ieet, 
the  sheriff  cannot  inquire  of  it  iu  his 
toum,  for  that  which  is  widiin  the  pre- 
cinct of  the  leet  is  exempt  firom  the  juris- 
diction of  the  toura ;  which  has  merely 
the  same  jurisdiction  as  private  leets  in 
such  parts  of  the  hundrea  as  are  not  in- 
cluded within  any  private  leet 

Of  common  right  the  constable  is  to  be 
chosen  by  the  jury  in  Uie  leet;  and  if  the 
party  chosen  be  present,  he  ought  to  take 
the  oath  in  the  leet ;  if  absent,  before  jos- 
tioes  of  the  peace.  If  he  refose  to  acce^ 
the  office,  or  to  be  sworn,  the  steward 
may  fine  him.  If  the  party  chosen  be 
absent  and  refuses,  the  jury  mav  vesent 
his  refosal  at  the  next  court,  ana  tnen  he 
is  amerced.  But  a  person  chosen  con- 
stable in  his  absence  ought  to  have  no- 
tice of  his  election.  A  mandamus  ties  to 
the  steward  of  a  leet  to  swear  in  a  con- 
stable chosen  by  the  jury.  By  13  &  ^^ 
Car.  II.  cap.  12,  when  a  constable  dies 
or  goes  out  of  tibe  narisb,  any  two  ju^ 
tices  may  make  ana  swear  a  new  ooe 
until  the  lord  shall  hold  a  court-Ieet; 
and  if  any  officer  continue  above  a  year 
in  his  office,  the  justices  in  their  qaart<fr- 
sessions  mav  discharge  him,  and  puj 
another  in  his  place  until  the  lord  shall 
holdacourt  But  the  justices  at  sessions 
cannot  discharge  a  constable  af^inted^ 
the  leet;  and  though  they  can  appoint 
constables  until  the  lord  shall  hold  « 
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eooTt,  tfaej  cannot  fl^vpoint  for  a  year,  or 
^  otben  be  chosen.  A  person  chosen 
eoBslable  who  is  deficient  in  honesty^ 
knowledge*  or  ability,  mar  be  discharged 
by  the  leet  or  bythe  CWt  of  King's 
Bench  as  unfit.  The  steward  ma^  set  a 
reasonable  fine  on  a  constable  or  tithing* 
mn  who  refiaes  to  make  presentments. 

Thoo^  the  leet  has  long  ceased  to  be 
the  prindnal  and  ordinary  court  of  crimi- 
nal jorisuction,  its  power  has  been  en- 
larged by  several  statutes,  which  give  it 
cognizances  over  offinxees  newly  created, 
and  it  does  not  appear  to  have  been  at 
any  time  ^inc^  abridged  by  legislative 
mterferenoe.  'Ae  business  of  the  conrt 
has  chiefly  been  afi^ected  by  the  creation 
of  concurrent  jurisdictions,  particularly 
thatof  josticesof  the  peace  [Justices  of 
THE  Prace^  who  hawe  cognizance  of  the 
ame  matters,  as  well  as  of  many  others 
orer  which  the  oonrt-leet  has  no  jurisdic- 
tion. Joidces  of  the  peace  are  always 
ioesrible,  whereas  tiie  conrt-leet  is  open 
Qoij  at  distant  intervals,  and  for  a  short 
penod,  unless  it  be  continued  by  adjoum- 
fflfcnt,  which  can  only  take  place  for  the 
de^tch  of  existing  business.  Another 
aoie  of  the  dedension  of  these  tribunals 
is  that  except  in  a  very  few  cases  the  ju- 
Hdiction  of  the  leet  is  confined  to  of- 
fences pcmishable  at  common  law.  In 
E&totes  which  provide  for  the  repression 
^  new  oflTences,  the  leet  is  commonly 
pMsed  over  in  fiivoar  of  justices  of  the 
peace.  Kackstone  reckons  **  the  almost 
atire  disuse  and  contempt  of  the  court- 
l«et  and  sberifTs  toum,  the  king's  andent 
ooortB  of  common  law  formerly  much 
revered  and  respected,  among  tne  mis- 
dnevoQs  effects  of  the  change  in  the  ad- 
""usteation  of  justice  by  summary  pro- 
ceedings before  justices  of  the  peace.**  It 
^w  not  however  left  to  the  learned  oom- 
wiitator  to  make  this  discovery.  In  the 
coarse  of  the  very  reign  which  witnessed 
tM  iBtrodaction  of  the  modem  system  of 
jw6cei  of  the  {wace,  we  find  the  Com- 
■Jjas  rekionstrating  against  the  violation 
of  the  Saxon  principle  of  self-govem- 
Mt  and  donestic  administration  of  jus- 
he^  resnlting  from  the  encroachments 
™«  upon  the  ancient  jurisdiction  of  the 
wet  by  giving  to  the  new  tribunal  of  the 
jwtices  of  tbe  peace  a  concurrent  juris- 


diction in  matters  usually  brought 
before  the  court-leet,  and  an  exclusive 
jurisdiction  in  other  important  matters. 
In  the  last  year  of  Edward  III.  (1377), 
the  Commons  by  their  petition  in  parlia- 
ment prayed  the  kin^  that  no  justice  of 
the  peace  should  inquire  of  anything  cog- 
nizable in  the  courts  of  lords  who  had 
view  of  frankpledge,  or  of  anything  cog- 
nizable in  any  city  or  borough  within 
their  district,  and  should  attend  onlv  to 
the  keeping  of  the  peace  and  the  enK>rc- 
ing  of  the  statute  of  labourers.  To  this 
petition  the  king  returned  the  following 
unsatisfactory  answer: — **The  statutes 
heretofore  made  cannot  be  kept  if  the  pe- 
tition be  granted."  At  this  time,  and 
until  the  passing  of  27  Hen.  VIII.  c.  24, 
ofiences  in  leets  were  alleged  to  be  against 
the  lord's  peace,  not  the  king's. 

The  common  notice  of  holding  the 
court  is  said  to  be  three  or  four  days ;  but 
it  is  now  usual  to  give  fifteen  days' 
notice. 

The  functions  of  the  steward  of  a 
court-leet  are  mostly,  if  not  wholly,  judi- 
cial. Ministerial  acts  are  performed  by 
an  inferior  officer  called  the  bedel  or 
bailifi",  who  of  common  right  is  appointed 
by  the  lord  or  steward,  though  by  custom 
he  may  be  chosen  by  the  jury,  and  swoni 
with  the  other  officers  chosen  at  the  leet ; 
and  where,  in  a  leet  appendant  to  a 
borough,  the  bailiff  so  chosen  has  a  dis- 
cretionary power  in  impannelling  the 
jury,  this  important  function  is  a  suffi- 
cient ground  for  issuing  a  Quo  warranto 
to  inquire  into  the  titie  of  the  party  who 
exercises  it  The  steward,  at  the  cus- 
tomary or  at  a  reasonable  time  before  the 
holding  of  the  court,  issues  a  precept 
under  his  seal,  addressed  to  the  bailiff  of 
the  leet,  commanding  him  to  warn  the 
resiants  to  appear  at  the  time  and  place 
appointed  for  holding  the  court,  and  to 
summon  a  jury.  The  notice  may  be 
given  in  the  church  or  market,  accoraing 
to  the  usage  of  the  particular  place ;  but 
it  is  said  mat  if  it  be  not  an  ancient  leet, 
personal  notice  is  necessary.  According 
to  the  course  most  usually  pursued,  the 
steward  opens  the  court  by  directing  the 
court  to  be  proclaimed ;  and  this  being 
the  king's  court,  it  is  necessary  that  three 
proclamations  should  be  made.  This  is 
b2 
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done  by  the  bailiffs  crying  ''Oyes" 
(hear)  three  times,  and  then  saying  once, 
*'  All  manner  of  persons  who  are  resiant 
or  dedners,  and  do  owe  suit  royal  to  this 
leet,  come  in  and  do  your  snit  and  answer 
to  yoar  names,  upon  pain  and  peril  which 
shall  ensae/'  The  bailiff  then  delivers 
to  the  steward  a  list  of  persons  sommoned 
as  jurymen,  together  with  the  suit  or 
resiant  roll.  The  suit-roll  is  then  called 
over,  and  those  resiants  who  are  absent 
are  marked  to  be  amerced.  The  bailiff 
ti^en  makes  three  other  proclamations,  by 
crying  *'Oyes"  three  times,  and  tiien 
saying,  "  If  any  man  will  be  essoigned, 
come  in,  and  you  shall  be  heard."  The 
steward  having  called  for  the  essoigns 
(excuses)  enters  them.  The  essoigns 
should,  regularly  be  adjourned  to  the  next 
court  for  examination  in  the  court  roll  or 
book. 

Suit- real  must  be  done  in  person;  it 
cannot  be  done  by  attorney ;  and  probably 
it  cannot  be  released  by  the  lord.  But 
the  suitor  may  be  essoigned  or  excused 
for  the  particular  occasion,  which  is  done 
generally  upon  the  payment  of  an  essoign 
penny. 

The  constables  are  next  examined  as 
to  their  compliance  with  the  orders  re- 
ceived by  them  at  the  previous  court 
After  this  the  leet  jury  is  fbrmed.  This 
jury  is  chosen  from  the  body  of  the  suit- 
ors, and  consists  of  not  less  than  twelve, 
nor  more  than  twenty-three.  In  some 
leets  the  jury  continues  in  oi&ce  for  a 
whole  year;  in  others  the  jurors  are 
elected  and  discharged  in  the  course  of 
the  day.  A  custom  for  the  steward  to 
nominate  to  the  bailiff  the  persons  to  be 
summoned  on  the  jury  is  vidid.  If  a  suf- 
ficient number  of  resiants  to  form  a  jury 
cannot  be  fbmid,  the  steward  has  power 
to  compel  a  stranger  to  serve,  even 
though  he  be  merely  travelling  through 
the  district;  but  a  woman,  though  a  resi- 
ant, cannot  be  sworn. 

After  the  jury  is  chosen  a  foreman  is 
named,  who  is  sworn  as  follows : — **  Tou 
shall  well  and  truly  inquire,  and  true 
presentment  make,  of  all  such  articles, 
matters,  and  things  as  shall  be  given  yon 
in  charge ;  the  king^s  counsel,  your  com- 
panions', and  your  own,  you  shall  keep 
secret  and  undisclosed,    you  shall  pre- 


sent no  man  for  envy,  hatred,  or  malice ; 
nor  spare  any  man  for  fear,  fiivoar,  or 
affection,  or  any  hope  of  reward;  but  ac- 
cording to  the  best  of  your  knowledge, 
and  the  information  you  shall  receive, 
you  shall  present  the  truth  and  nothing 
but  the  truth."    As  soon  as  the  foreman 
is  sworn,  and  the  rest  of  the  jury,  they 
receive  a  charge  from  the  steward,  point- 
ing out  the  nature  of  their  duties,  and  of 
the  matters  which  ought  to  be  presented. 
The  jury  make  their  presentments  to  the 
steward,  who,  in   cases  of  treason  or 
felony,  must  return  the  presentments  (in 
these  cases  called  indictments)  to  the  jus- 
tices of  gaol  delivery  if  the  ofGmders  be 
in  custo^ ;  if  they  be  at  large,  the  indict- 
ments must  be  removed  into  the  King's 
Bench  by  certiorari,  in  order  that  process 
may  issue  thereon.     In  all  other  cases 
the  steward  of  the  leet  has  power,  upon 
the  compUunt  of  any  party  grieved  \q 
the  presentment,  or,  on  the  other  hand, 
upon  any  suspicion  entertained  as  to  the 
cmicealment  of  any  offence,  by  non-pre- 
sentment, to  cause  an  immediate  inquiry 
into  the  truth  of  the  matter  by  another 
jury,  though  in  the  former  case  the  more 
usual  course  now  is  by  certiorari  or  tra- 
verse. 

A  court-leet  may  be  adjourned  if  the 
business  of  the  particular  court  require  it 

It  is  not  necessary  that  notice  should 
be  given  of  an  order  made  by  the  leet  for 
abf^g  a  nuisanoe;  the  party  being 
within  the  jurisdiction,  must  take  notice 
of  it  at  his  peril.  For  the  same  reason 
he  is  also  bound  to  take  notice  of  a  by- 
law. 

The  ordinary  profits  of  a  oonrt-leet  are 
the  fines,  amercements,  and  essoi^  pence, 
and  belonff,  in  the  case  of  a  public  leet  or 
toum,  to  the  king;  in  the  case  of  a  pri- 
vate leet,  to  the  grantee  or  lord  of  the 
leet  In  a  private  leet  idso,  the  lord,  as 
above  mentioned,  is  entitied  to  a  fiirther 
payment,  in  the  nature  of  a  poll-tax, 
capitagium,  or  chevage,  by  the  nasae  of 
certum  letae,  sometimes  called  oert-sil'^f 
certaintj^oney,  cert-mone;|r,  and  head- 
silver.  When  tnis  payment  is  to  be  made 
on  the  day  of  the  leet,  the  defaulters  mar 
be  presented  and  amerced.  For  sncn 
amercement  the  lord  may  distrain;  twt 
he  cannot  distrain  for  the  cert-money  H- 
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t^  witfaoQt  a  preBcription  to  warnmt  i 
aeh  distresB.    In  the  absence  of  both 
aneroement  and  prewriptioii,  the  lord's 
remedy  is  by  aedoa  of  debt 

Thoogh  the  ooort-leet  may  now  be  consi- 
dered as  an  antiqiiated  institution  in  many 
respects,  it  is  one  ^  oar  old  institations 
tbat  is  eharscterised  by  many  yaloable 
ftatnres.    Bat  the  ooort-leet  is  not  ineffi- 
dent  in  aD  pJaoes.  It  is  stated  in  a  valu- 
able pamphlet  by  J.  Boss  Coolthart,  Esq. 
'On  the  sanatory  condition  of  the  town 
of  AdiftoD-onder-Lyne' (1844),  <*  That  as 
the  power  and  authority  of  the  sarveyor 
or  inspector  of  nniaances  is  limited  to 
eomam  noisanoes,  it  is  necessary  in  all 
cases  of  prioaU  nnisance  to  call  in  the 
aid  of  Lord  Stamford's  Conrt-leet  Jury. 
This  conr^  which  has  fiUlen  into  disuse 
in  many  towns,  holds  its  sittings  here  (in 
Ashton-ooder-Lynje)  regularly  every  six 
oooths;  and  the  numerous  amerciaments 
whiefa  are  firom  time  to  time  made  upon 
the  owners  of  property  in  respect  of  dan- 
fferooB  leoemenlB,  defective  sewerage,  and 
ildiy  nuisances,  oontribate  in  no  small 
degree  to  correct  abuses  and  to  punish  a 
das  of  careless  and  avaridoos  landlords, 
tiat  nother  the  local  acts  nor  common 
lav  oooMeffectaally  reach."  The  author 
of  this  pamphlet  has  j^ven  at  length  the 
ftnn  of  proceedings  m  the  courtrleet  at 
Ashtoo,  and  the  examples  of  the  kinds 
of  preseDtments  and  amerciaments.    The 
sathor  says  at  the  end  of  the  note,  <*  In 
oonchnon  I  would  remark,  that  the  pre- 
fcriptivenianorial  powersexercised  within 
the  manor  of  Ashton-under-Lyne  are  not 
&Qad  tt>  be  in  any  respect  oppressive ; 
Int  en  the  other  hand  are  found  to  be 
iBTalasble  adjuncts  to  the  effective  work- 
ing of  our  varioas  local  acts  of  parlia- 
ment   Indeed  I  know  of  my  own  know- 
ledge that  the  commianoners  appointed 
voder  oar  police,  g»s,  market,  and  water 
>cts,  frequently  derive  much  valuable  as- 
Mmoe  from  the  presentments  of  the 
Coort-leet  Jury ;  and  that  if  it  were  not 
fiir  sndi  excellent  auxiliaries,  several  of 
^  provisions  of  these  acts  would  be  al- 
^Qge^  inoperative.    In  all  these  local 
acts  of  paritament  a  provision  is  intro- 
^noed,  reserving  unimpured  the  privi- 
leges of  die  manor  to  Lord  Stamford." 
LEGACY  (Le^ttom),  a  bequest  or 


gift  of  goods  and  chattels  by  will  or  testa- 
ment The  person  to  whom  it  is  given  is 
termed  the  legatee  (legatdrius). 

The  bequest  in  no  case  confers  more 
than  an  inchoate  property  on  the  leeatee, 
which  does  not  become  complete  tm  the 
assent  of  the  executor  or  administrator 
wiUi  the  will  annexed,  as  the  case  may 
be,  has  been  given.  [Executor.]  But, 
before  such  assent,  the  bequest  is  trans- 
missible to  the  personal  representatives  of 
the  legatee,  and  will  pass  by  his  will. 
The  assent  of  the  executor  or  adminis- 
trator, however,  cannot  be  refused  except 
so  far  as  this,  that  he  is  not  bound  to  ad- 
mit that  there  is  any  property  doe  to  the 
le^tee  till  the  debts  of  the  deceased  are 
paid. 

Legacies  are  of  two  kinds,  general  and 
specific.  A  legacy  is  general  when  it  is 
so  given  as  not  to  amount  to  a  bequest  of 
a  particular  thing,  or  a  particular  fund  of 
the  testator ;  a  s]>ecific  legacy  is  a  bequest 
of  a  specified  thing,  or  a  spedfic  part  of 
the  testator's  estate.  The  whole  of  the 
estate  of  a  person  deceased  being  liable 
for  the  payment  of  his  debts,  legacies  of 
both  kinds  are  of  course  subject  to  debts : 
but  in  case  of  a  defidency  of  the  estate 
for  the  payment  of  the  legacies,  the  gene- 
ral legatees  can  only  he  paid  in  equal 
proportion ;  and  they  must,  as  it  is  tech- 
nically termed,  tibate,  A  specific  legatee 
is  not  compelled  to  abate,  or  allow  any 
thing  by  way  of  abatement,  but  his  legacy 
may  be  taken  for  the  payment  of  debts  if 
the  general  legades  have  all  been  applied 
to  paj  them  and  there  is  still  a  deficiency. 
Specific  legatees  may  however  be  com- 

felled  to  abate  as  agunst  one  another, 
f  the  part  of  the  testator's  estate  which 
is  specifically  given  has  been  disposed  of 
by  the  testator  in  his  life-time,  or  at  the 
time  of  his  death  has  ceased  to  exist  in 
such  form  as  described  in  his  will,  the 
general  rule  is,  that  the  spedfic  legatee 
bses  his  legacy,  and  is  not  entitled  to  any 
satisihction  out  of  the  general  estate ;  in 
such  case  the  legacy  is  said  to  be  adeemed, 
a  term  which  has  been  derived  from  the 
Roman  law,  though  the  word  '*  adimere" 
is  not  there  used  exactly  in  this  i 


(Dig.  34,  tit  4).    There  is  also  a  third 

aescription  of  legacy,  partaking  somewhat 

I  of  the  nature  of  both  kinds  ahready  men- 
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tioned,  as  a  gift  of  so  much  money,  with 
reference  to  a  particular  fond  for  pay- 
ment This  is  called  a  demtnutrative 
legacy,  but  so  fir  differs  from  one  pro- 
perly specific,  that  if  the  fund  pointed  out 
niUs  on  any  account,  the  legatee  will  be 
paid  out  of  the  general  assets ;  yet  it  is 
so  fieu*  specific  that  it  is  not  liable  to  abate 
in  case  of  a  deficiency  of  the  general 
assets. 

Legacies  may  be  given  either  abso- 
lutely (purb,  as  the  Roman  jurists  termed 
it),  or  upon  condition  (sub  conditione)  or 
upon  the  happening  of  any  contingency : 
provided  it  must  happen,  if  at  all,  within 
the  duration  of  a  life  or  lives  in  being  at 
the  time  of  the  decease  of  the  testator  and 
twenty-one  years  afterwards,  allowing  in 
addition  the  period  of  gestation  where  the 
contingency  depends  upon  the  birth  of  a 
child.  Legacies  may  also  be  given  in 
such  a  way  that  though  no  condition  is 
expressed  in  distinct  terms,  it  may  be 
clearly  inferred  that  the  tei>tator  did  not 
intend  his  gift  to  take  effect  till  a  definite 
time  had  arrived  or  a  definite  event  had 
taken  place.  When  a  legatee  has  ob- 
tained such  an  interest  in  the  legacy  as 
to  be  fully  entitled  to  the  property  in  it, 
the  legacy  is  said  to  be  verteo,  and  tlus 
property  may  be  acquired  long  before 
the  right  to  the  possession  of  ms  legacy 
accrues.  A  vested  legacy  partakes  of  the 
incidents  of  property  so  nur  as  to  be  trans- 
missible to  the  personal  representatives  of 
the  party  entitled  to  it,  or  to  pass  by  his 
will;  a  le^y  which  is  contingent  or 
not  vested  is  no  property  at  all  with  re- 
spect to  the  legatee.  Tms  distinction  of 
legacies,  vested  and  not  vested,  seems 
derived  from  the  Boman  law,  which  ex- 
presses the  fkct  of  vesting  by  the  words 
"  dies  legati  cedit" 

Formerly,  in  all  cases  when  a  legatee 
died  before  the  testator,  the  legacy  lapsed 
or  fitiled,  and  went  to  the  person  ap- 
pointed residuary  legatee  by  the  testator, 
or  if  there  was  none  such,  to  the  next  of 
kin ;  and  lapse  mi^ht  also  take  place  (as 
already  observed  with  respect  to  a  legacy 
given  to  a  le^tee  at  a  particular  time,  or 
upon  condition,  or  the  happening  of  a 
contingency)  if  the  legatee  died  before  the 
appointed  time  arrived,  or  if  the  condition 
was  not  performed,  or  the  contingency 


did  not  happen.  The  statute  1  Vict, 
c  26,  }  33,  has  modified  the  old  rule, 
and  directs  that  when  legacies  are  be- 
queathed to  a  child  or  other  issue  of  a 
testator,  who  shall  die  in  his  life-time, 
leaving  issue,  and  such  issue  shall  be 
living  at  the  testator^s  death,  the  legades 
shall  not  lapse  unless  a  contrary  intention 
appears  upon  the  fiuse  of  the  will,  but 
shall  take  effect  as  if  the  legatee  had  died 
immediately  after  the  testator. 

Tlie  rules  by  which  gifts  of  l^^ies 
are  construed  are  derived  from  the  R<iman 
law,  or  rather  are  a  part  of  that  law,  which 
prevails  in  the  ecclesiastical  courts :  for 
although  the  court  of  cbancerj  has  con- 
current jurisdiction  over  legacies  with  the 
ecclesiastical  courts,  yet  to  prevent  con- 
f^on  it  follows  the  same  general  rules. 
If  however  a  legacy  be  charged  upon  or 
made  payable  out  of  real  estate,  then,  as 
the  ecclesiastical  court  has  no  ooDCurrent 
jurisdiction,  courts  of  equity  are  not  bound 
to  follow  the  same  rules  as  to  the  con- 
struction of  sudi  gifts  as  in  the  case  of 
personal  estate. 

The  questions  involved  in  the  law  re- 
lating to  legades  are  very  numerous,  and 
belong  to  treatises  on  that  branch  of  the 
law. 

Generally  speaking,  an  executor  can- 
not be  compelled  to  pay  legacies  until 
after  the  exinration  of  twelve  months 
frmn  the  decease  of  the  testator,  and  not 
even  then  unless  the  assets  should  be 
realized  and  the  debts  paid  or  provided 
for;  but  as  the  rule  is  only  for  liie  gene- 
ral convenience  of  executors,  if  it  should 
appear  that  all  the  debts  of  the  testator 
are  pud,  the  executor  may  be  compelled 
to  pay  the  legacy  before  the  twelve 
months  have  expired.  It  may  be  stated 
however  as  a  general  rule,  that  legacies 
are  payable  twelve  months  after  the 
death  of  a  testator,  and  with  interest 
from  that  time  at  4  per  cent,  unless  the 
testator  has  made  some  special  provision 
as  to  time  of  payment  and  interest  The 
rule  as  to  the  twelve  months  is  takisi 
from  the  Roman  law.  When  a  specifie 
legacy  consists  of  some  determinate  chat- 
tel whether  real,  as  a  lease  for  years,  or 
personal,  as  a  particular  horse,  the  lega- 
tee, after  assent  by  the  executor  to  the 
legacy,  may  take  possession  of  it,  or  sue 
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fir  it  bj  actkn  at  law ;  bat  where  the 
specific  legacy  coDsagts  of  moDey,  &c.,  aod 
in  all  cases  of  gmral  and  of  OoDonstra- 
tive  l^aciesy  no  action  at  law  lies  unless 
the  execator  has,  for  some  new  consi- 
deradoD  beneikaal  to  himself,  expressly 
proiaised  payment  As  a  general  rule 
therefore  it  may  be  stated  iJbkt  the  reme- 
dies by  legatees  against  executors  are 
afforded  bj  the  ooorts  of  equity.  (Roper 
On  Legaeiet;  Williams   CM  ExtemUtrt 


On  the  subject  of  lencies  (legataj 
under  the  Roman  law.  Gains  (li.  192- 
255)  and  the  I>i^e8t,  lib.  xxx.,  xxxi., 
Tiiii.,  *■  De  L^atis  et  Fidei  commissis/ 
are  the  chief  authorities.  This  is  one  of 
the  snljects  on  which  the  Soman  juris- 
ooosolts  haTc  nnost  saccessfnlly  exercised 
their  agadty  and  diligence,  and  in  Y^hich 
the  decKODS  of  our  English  courts  haye 
adopted  man  J  of  the  principles  of  fioman 

Legades  paj  a  tax,  -which  is  gene- 
nlly  to  be  paid  by  the  execator  or 
sdminirtrator,  md  the  stamp  which  de- 
notes the  payment  of  a  legacy  is  to  be 
afized  to  a  receipt  which  is  giyen  to  the 
execmor  or  administrator  by  the  person 
vho  reeeiyes  the  legacy.  There  are  also 
fittmp  duties  on  prcSiates  of  wills  and  on 
letters  of  administratioo.  These  modes 
of  taxing  the  transfer  of  personal  property 
by  will  or  in  ooDse<{aenoe  of  intestacy 
may  be    eonyeniently  explained  under 

PlOBaTS. 

LEGATE  (from  the  Latin  Legitns, 

which  is  a  participle  from  L^go,  and 

agmfies  one  who  is  sent  with  a  certain 

conmisBioa).     This  word  had  yarious 

significatiaos  among  the  Romans.    The 

legates  (legati)  were  the  chief  assistants 

of  the  proooDsnls  and  proprsetors  in  the 

admimrtntioa  of  the  provinces.     The 

tnunber  of  legates  difiered  according  to 

the  qnafit^r  of  the  goyemor  whom  they 

aceoQpamed;  their  dudes  consisted  in 

hearing  inferior  causes  and  managing  the 

naaUer  affidrs  of  administration.    They 

appear  to  haye  been  chosen  and  appointed 

by  the  governor,  though  at  the  first  in- 

atitatian  of  the  office  they  were  probably 

adeeled  by  the  senate,  as  adyisers  to  the 

gQ>^refiior,  from  die  most  prudent  of  their 

ovnbody.    The  word  legatns  also  sig^ 


nified  a  military  officer  who  was  next 
in  rank  to  the  general  or  commander- 
in-chief  in  any  expedition  or  under- 
taking, and  in  his  absence  had  the  chief 
command.  (Csesar,  />e  Bell.  Civ,^  ii.  17 ; 
iii.  51.)  The  word  legatus  is  also  often 
used  to  denote  a  person  sent  by  the  Ro- 
man state  to  some  other  state  or  sovereign 
power  on  matters  that  concerned  the 
public  interest:  in  this  sense  the  word 
corresponds  pretty  nearly  to  our  ambas- 
sador or  envoy,  except  that  the  motives 
for  sending  a  le^tus,  or  legate,  seem  to 
have  been  occasional  only,  and  the  le- 
gates do  not  appear  ever  to  have  been 
permanent  resident  functionaries  in  a 
foreign  community.  Under  the  emperors 
those  who  were  sent  by  them  to  ad- 
minister the  provinces  of  which  the  go- 
vernment was  reserved  to  the  emperors, 
were  called  legates  (legati  Caesaris). 

Under  the  republic  the  senators  who 
had  occasion  to  yisit  the  provinces  on 
their  own  business  used  to  obtain  what 
was  called  a  *Megatio  libera,"  that  is,  the 
tide  and  consideration  of  a  legatus,  or 
public  functionary,  with  the  sole  object 
of  thefe^  ^inhering  their  private  inte- 
rests. These  legationes  are  said  to  have 
been  called  libers,  or  f^,  because  those 
who  held  them  had  full  liberty  to  enter 
or  leave  the  city,  whereas  all  other  pub- 
lic functionaries  whose  duties  were  exer- 
cised beyond  the  limits  of  the  city  could 
not  enter  Rome  till  they  had  laid  aside 
their  functions;  or  because  a  senator 
could  not  go  beyond  a  certain  distance 
from  Rome  unless  he  obtained  permission 
in  the  form  of  a  legatio.  Cicero,  who 
on  one  occasion  inveighs  vehemently 
against  the  legatio  libera,  could  defend  it 
when  it  suited  his  purpose,  and  in  a 
letter  to  Atticus  (i.  1)  he  expresses  his 
intention  to  visit  Cisalpine  Gaul  in  this 
capacity  for  the  purpose  of  Airthering  his 
election  as  consul. 

At  the  present  day  a  legate  signifies  an 
ambassador,  or  nuncio,  of  the  pope. 

There  are  several  kinds  of  papal  le- 

Etes ;  legatns  a  latere^  legatus  natus,  &c. 
agates  a  latere  are  sent  on  the  highest 
missions  to  the  principal  foreign  courts, 
and  as  governors  of  provinces  within 
the  Roimui  territory  which  are  called 
legations  (legazioni),  When  they  are  go- 
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▼erned  by  a  cardinal.  Legatm  natiu  is 
a  penon  who  holds  the  office  of  legate 
as  incident  and  annexed  to  some  other 
office,  and  is,  as  we  shoald  say,  a  legate 
ex  officio.  Am  this  office  or  title  exempted 
the  holder  ftx>m  the  authority  of  the  le- 
gates a  latere,  it  was  eamestlT  sought 
after  by  the  bishops.  The  archbishop  of 
Canterbnry  was  formerly  a  legatos  natns. 
Legates  of  a  lower  rank  than  cardinals 
are  called  noncii  apostolici  (apostolic  mes- 
sengers). 

LEGATEE.    rLEOAcr.] 

LEGISLATION.  In  treatinff  of  legis- 
lation, we  will  explain,  1st,  ue  mean- 
ing and  etymology  of  the  word;  2nd,  the 
distinction  between  the  legislative  and 
execative  powers  of  government;  and 
3rd,  the  difierence  between  jurispru- 
dential and  legislative  science — ^under 
which  head  we  will  make  some  remarks 
respecting  the  most  convenient  fbrm  for 
the  coinposition  of  laws. 

1.  Meamng  and  etymology  of  the  word 
Legi$lation.—A  magistrate  who  proposed 
a  law  in  Rome  for  me  adoption  of  the  as- 
sembly of  citiaens  was  nXiUgemferre  (as 
we  say,  to  hrina  a  bill  into  parliament) ; 
and  the  law,  if  carried,  was  said  to  be 
perkUa,  or  simply  laia.  Hence  the  term 
Ugum  kUor,  or  legUUUorj  was  used,  as 
synonymous  with  the  Greek  pofioSinis, 
in  the  sense  of  a  lawgiver.  From  Uffig' 
laior  have  been  formed  legislation,  legig- 
lative^  and  Ugislaiure  (the  last  word 
signifying  a  person  or  body  of  persons 
exercising  legislative  power). 

Legislation  means  tne  making  of  posi- 
tive law.  Positive  law,  as  exiSainra  in 
the  article  [Law],  is  made  by  the  person 
or  persons  exercising  the  sovereisn  power 
in  a  community.  The  end  of  positive 
law,  as  explained  in  the  same  article,  is 
the  temporal  happiness  of  the  commu- 
nity. 

2.  Dislinetion  between  the  legislative 
and  executive  powers  <f  government, — A 
general  command,  or  law,  issued  by  a 
sovereign  government  would  be  nugatory, 
if  it  was  not  applied  in  practice  to  the 
cases  fidling  witnin  its  scope,  and  if  tiie 
pains  denounced  fbr  the  violation  of  it 
were  not  inflicted  on  transgressors.  The 
execution  of  the  general  commands,  or 
laws,  of  a  sovereign  government  is  there- 


fore an  essential  part  of  tiie  bosineis  of  a 
government  Accordingly  the  ordinary 
mnctions  of  a  government  may  be  divided 
into  the  two  classes  of  legislative  and 
executive. 

An  executive  command,  or  act,  of  a 
sovereign  government,  is  a  speml  can- 
mand  issu^  or  act  done,  in  the  execatioa 
of  a  law  previously  established  by  the  go- 
vernment Executive  commands  or  acts 
are  of  two  sorts,  viz.  admiuistraiive  and 
j'udiciaL  The  distinction  between  these 
two  sorts  of  executive  mrnmands  or  acts 
may  (in  confonnity  with  modem  phrase- 
ology) be  stated  as  follows.  A  judicial 
proceeding  is  a  declaration,  by  a  compe- 
tent authority,  that  a  person  has  (or  has 
not)  brooght  iiimself  within  the  terms  of 
a  certain  penal  provision,  or  that  he  has 
(or  has  not)  a  certain  legal  right  or  ob- 
ligation which  another  disputes^  witii 
him.  An  administrative  proceeding  is 
for  the  sake  of  carrying  a  role  of  Taw 
into  effie»ct,  where  tnere  is  no  question 
about  the  leg^l  culpability,  or  dispute 
about  a  legal  ri^t  or  obligation  of  a  per- 
son. In  an  administrative  proceeding  the 
government  functionary  acts,  or  may  act, 
spontaneously  and  from  his  own  informa- 
tion ;  in  a  juctidal  proceeding  he  does  not 
act  until  he  is  set  in  motion  by  otiieis; 
and  he  can  only  take  notice  of  the  focts 
which  the  litigant  parties  bring  before 
him.  A  judge  cannot  act  until  his 
court  is  (to  use  the  French  phrase) 
seized,  or  saisi,  with  the  question ;  or  (to 
use  the  language  of  our  ecclesiastical 
courts)  it  is  necessary  ''to  promote  (or 
set  in  motion)  the  office  of  jndffe."  (IM- 
gerando,  Institutes  du  Droit  oMdmstnUif 
Franpou,  Paris,  1829.) 

It  should  be  observed,  that  the  divinon 
of  the  fbnctions  of  government  intoleps- 
lative  and  executive  is  not  exhaostiTe, 
inasmuch  as  neither  class  comprehends 
acts  or  spedal  commiaiids  not  founded  oo 
a  previous  general  command  or  law,  in 
other  words,  prtmis^M,  concerning  which 
see  the  article  Law;  as  well  as  treaties 
and  other  compacts  o£  a  sovereign  gorern- 
ment ;  as  to  which  see  Sovereiontt. 

The  distinction  between  the  making  d 
laws  and  tiieir  execution  is  too  obvuHtf 
to  have  been  overlooked  by  the  ancient 
writers  on  government    The  latter  snb- 
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jeet  mm  trented  by  them  under  the  head 
fdmagtMiTaUa,  (Sm  fbr  example,  Aristot, 
Pol^  vi.  8.)  The  distinctioD  has  how- 
ever attracted  peeniiar  attention  from 
both  qiecaUitiTe  and  practical  politicians 
since  the  beg^miing  of  the  last  century, 
in  eopseooence  of  the  great  importance 
attriboted  by  Locke  and  Montesquieu  to 
the  aeparation  of  thelegishitiye,  adminis- 
tratiTe^  and  judicial  powers  of  ffovem- 
Biest;  Le.  the  exercise  of  the  aidminis- 
tntiTe  and  judicial  fhnctious  \3j  officers 
distinct  from  tibe  sapreme  legislative  body, 
and  from  each  other.  {jSnay  on  Civil 
GcetnmaU^  Part  ii.  §  143-4 ;  Eaprit  dea 
Lou,  XL  6.)  The  importance  of  the 
Mparatkn  in  question  has  however  been 
overrated  by  these  and  other  writers; 
aad  it  has  never  existed,  and  indeed  can 
Ksreely  exist,  to  the  extent  which  they 
B^pose.  Hie  legialatiYe  fbnctions  of 
a  govermnent  can  be  ^stinguished,  lo- 
0cu1t,  from  its  executive  functions; 
oat  ttlese  fimdioos  cannot,  in  every 
case,  be  severally  wested  in  different  per- 
•Qos.  In  every  fr«e  government  (or  go- 
verament  of  more  thui  ime)  the  legisla- 
tive bodies  exercise  some  executive  fbnc- 
tkns:  thus,  in  En^and,  the  House  of 
Lords  is  an  appellate  court  in  civil  cases, 
>Dd  the  House  of  Commons  decides  in 
cases  of  contested  elections  of  its  own 
nonbets.  In  erery  form  of  government 
die  public  fimctlaoaries,  whose  primary 
haiMs  is  the  execution  of  the  ^ws,  ex- 
ercise a  eoDsiderable  portion  of  (dele- 
gated) legislatiTe  power.  It  is  scarcely 
ponble  to  concave  a  body  of  law  so  com- 
pete as  not  to  require  subsidiary  laws 
nrcanyugthe  principal  laws  into  ex- 
^eatioo ;  anid  s  power  of  making  these 
nbn&ry  laws  must;  to  a  greater  or  less 
CEient,  be  Tested  in  the  executive  fhno- 
tipoaries.  In  the  article  Law  we  have 
^(tingaished  laws  made  by  supreme  from 
laws  made  by  subordinate  legislatures. 
The  latter  class  of  laws  usually  emanate 
from  executive  functionaries,  especially 
M^  (^  this  subject  further  ex- 
oomed  in  the  Preluninary  Inquiry  to 
Mr.  Lewis's  Euay  an  Dependaiciea,  p.  37.) 
3.  D^ennee  between  jwrisprutknticU 
^  jegiatatioe  teiemce, — Positive  law  may 
be  viewed  frtan  the  two  fbllowing  aspects. 
Rnti  it  may  be  considered  as  an  organic 


system,  consisting  of  coherent  rules,  ex- 
pressed in  a  te<mnical  vocabulary.  Se- 
condly, its  rules  mav  be  considered  singly, 
with  reference  to  thdr  tendency  to  pro* 
mote  tiie  happiness  of  the  communit|r ;  in 
other  words,  their  expediency  or  utility. 
Law  viewed  fr<om  the  former  aspect  is 
properly  the  subject  of  the  science  of 
jurisprudence.  [Jobisprudencs.]  Law 
viewed  from  the  latter  aspect  is  the  sub- 
ject €f  a  department  of  political  science 
which  is  generally  termed  legidative 
acience,  (Legislation,  in  strictness,  is 
concerned  abrat  the  technical  fbrm,  as 
well  as  the  utility,  of  a  law ;  but  the  term 
legislative  science,  as  just  defined,  is  suf^ 
ficiently  accurate  for  our  present  pur- 
pose.) 

It  is  important  to  bear  in  mind  the 
distinction,  just  ^inted  out,  between  the 
scientific  or  technical  excellency  of  a  s^ 
tern  of  law,  and  the  expediency  or  ntihty 
of  the  rules  of  which  it  is  composed.  The 
distinction,  however  manifest,  has  been 
fr«quentiy  overiooked,  even  by  lawyers. 
For  example,  tiie  excellence  of  a  system  of 
law,  considered  in  a  sdentific  point  of 
view,  has  no  connexion  with  the  goodness 
of  the  government  by  which  the  laws  were 
established.  Law  may  be,  and  has  been, 
cultivated  as  a  science  with  admirable 
success  under  Tery  bad  governments. 
Tlie  scientific  cultivation  of  law  in  Rome 
scarcely  began  until  the  £m|nre;  and 
the  great  legal  writers  of  France  lived  in 
times  of  politics^  anarchy  or  despotism. 
A  svstem  of  law  of  which  the  practical 
tendency  may  be  most  pernicious,  may 
have  the  highest  scientific  or  technical 
excellence.  A  code  of  laws  establishing 
slavery,  and  defining  the  respective  rights 
and  duties  of  master  and  slave,  mi^^ht  be 
constructed  with  the  utmost  juristical 
skill ;  but  might,  on  that  very  account, 
be  the  more  mischievous  as  a  work  of 
legislation.  On  the  other  hand,  a  svs- 
tem of  law  may  be  composed  of  nues 
having  a  generally  beneficial  tendency, 
but  may  want  the  coherency  and  preci- 
sion which  constitute  technical  excel- 
lence. The  English  system  of  law  af- 
fords an  example  of  the  latter  case. 
Owing  to  the  p^lar  character  of  the  le- 
gislature by  which  its  rules  were  enacted 
or  sanctioned,  it  has  a  generally  bene- 
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ficial  tend^Msy;  but  oonndered  in  a 
scientific  point  of  Tiew,  it  deserres  little 
commendation.  Tlie  writings  of  Mr. 
Beniham,  in  like  manner,  are  tar  more 
Yaloable  contributions  to  legislative  than 
to  jnrispmdential  science.  The  remains 
of  ihe  writings  of  the  Roman  lawyers,  on 
the  other  hand,  are  of  little  assistance  to 
the  modem  legislator,  but  they  abound 
with  instruction  to  the  jurist 

The  distinction  between  the  technical 
excellence  of  a  law  and  its  expediency, 
or  (in  other  words)  between  its  form  and 
its  substance,  is  also  important  with  refer- 
ence to  the  question  of  cod\ficaHonj  t.c. 
the  makinff  of  a  code  of  laws. 

The  making  of  a  code  of  laws  may  in- 
volve any  one  of  the  three  following  pro- 
cesses : — 1.  The  formation  of  a  new  as- 
tern or  body  of  laws.  2.  The  digestion 
of  written  laws,  issued  at  various  times, 
and  without  regurd  to  system.  3.  The 
digestion  of  unwritten  law,  contained  in 
judicial  decisions  and  authoritative  legal 
treatises.  The  ancient  codes  of  law  were 
for  the  most  part*  works  of  new  legisla* 
tion ;  such  were,  for  example,  the  codes 
of  Solon  and  Ihaoo^the  Twelve  Tables, 
the  code  of  Diocles  of  Syracuse,  and 
others.  The  codice$  of  Theodosius  and 
Justinian  afford  examples  of  the  digestion 
of  written  laws.  [Conbtitdtions,  Ro- 
man.] The  IHgest  or  Pandects  of  Jus- 
tinian afibrd  an  example  of  the  digestion 
of  unwritten  law.  The  French  codes 
were  not  digests  of  the  existing  law  of 
France,  either  written  or  unwritten ;  but 
they  were  in  great  measure  founded  on 
the  existing  law.  The  same  may  be  said 
of  the  Prussian  Landrecht  The  statutes 
for  consolidating  various  branches  of  the 
criminal  law,  tiie  bankruptcy  laws,  the 
customs  laws,  the  distillery  laws,  &c.,  are 
instances  of  the  digestion  of  the  written 
law  of  England.  The  Criminal  Law 
Commissioners  have  furnished  a  specimen 
of  a  digest  of  the  English  common  (or 
unwritten)  law  relating  to  theft.  {FirU 
Report^  1835.)  The  digestion  of  existing 
law,  whether  written  or  unwritten,  re- 
quires merely  juristical  abilit-^  ;  the 
makinff  of  new  laws  requires,  in  addition 
to  the  knowledge  and  skill  of  the  juiist, 
that  ability  which  we  have  termed  legis. 
lative.    In  other  words,  the  ma)ung  o^ 


new  laws  requires  both  attention  to  tiieir 
utility  or  expediency,  and  technical  dull 
in  the  composition  or  drawing  of  them. 
Popular  forms  of  government  secure  a 
tolerably  carefhl  examination  of  laws, 
with  reference  to  their  expediency;  bot 
they  do  not  secure  attention  to  the  tech- 
nical or  scientific  department  of  l^isla- 
tion.  Indeed  nearly  all  the  prindiisl 
codes  of  laws  have  emanated  fhim  aes- 
potic  governments,  viz.  the  Roman,  Pnu- 
sian,  Austrian,  and  French  codes.  The 
difficulty  of  passing  an  extendve  measure 
through  a  popular  legislature  has,  in  free 
governments,  discouraged  attempts  at 
systematic  dicestion  of  the  law.  The  di- 
gest of  the  law  of  real  property  in  the 
state  of  New  York  however  affords  an 
example  of  such  digest  passed  by  a  popa- 
lar  legislature. 

The  most  convenient  form  for  the  com- 
position of  laws  is  a  subject  which  has 
exercised  many  minds,  but  on  which  we 
cannot,  consistendy  with  the  plan  of  this 
work,  make  more  than  a  few  remarks. 

The  inconveniences  arising  fh>m  too 
great  prolixitror  too  great  condseness 
in  the  jihraseoloffy  of  laws  are  stated  by 
Lord  Bacon,  in  ue  6Gth  and  67th  apho- 
risms of  his  eiffhth  book  Ve  Augmentis. 
If  an  attempt  be  made  by  an  enumera- 
tion of  species,  to  avoid  the  obscurity 
which  arises  fieom  the  use  of  large  gene- 
ric terms,  doubts  are  created  as  to  the 
oomnrehensiveness  of  the  law;  for,  as 
Lora  Bacon  well  observes,  "  Ut  exceptio 
firmat  vim  legis  in  canbus  non  exceptis, 
ita  enumeratio  infirmat  earn  in  casibos 
non  enumeratis."  (/6.,  aph.  17.)  On 
the  other  hand,  vacne  and  extensive 
terms,  if  unexplained,  are  obscure  snd 
firequenti}r  ambiguous.  The  best  mode 
of  producing  a  uiw  which  shall  at  onoe 
be  comprehensive,  perspicuous,  and  pre- 
cise, probably  is,  to  draw  the  text  of  the 
law  in  abstnust  and  concise  language,  sod 
to  illustrate  the  text  with  a  commentary, 
in  which  the  scope,  grounds,  and  meamng 
of  the  several  parts  of  the  law  are  ex- 
plained. A  commentary  such  as  we  now 
speak  of  was  suggested  by  Mr.  Bentbam 
(lyaitA  de  Leyidation,  tom.  iiL  p.  284 ; 
J)e  la  Codification,  s.  4},  and  the  peosl 
code  recently  prepi^ed  ror  India  has  been 
drawn  according  to  this  plan.     Doobfis 
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n  pncdce  respecting  the  in- 
trrpretatioii  of  the  i» 


villaiise  in  _ 

ni06t  skilfufly  drawn 
laws;  and  the  best  gtdde  to  the  interpre' 
tation  of  a  hiw  '»  an  authentic  dedarar 
tion,  made  or  sanetioDed  by  the  legishi- 
tore  which  enacted  it,  of  its  scope  or  pur- 
pose. The  want  of  Boch  a  commentary 
frequently  causes  the  scope  of  a  law  to 
be  unknown;  and  hence  the  tribunals 
oAoi  hesitate  about  enforcing  laws  which 
may  be  beneficiaL  (J>ig^  fib.  i.  t  3,  fr. 
21,22.) 

It  seems  scarcely  necessary  to  say  that 
laws  ought,  where  it  is  possible,  U>  be 
composed  in  the  language  most  intelli- 
gible to  the  persons  whose  conduct  they 
ire  to  regulate.  In  countries  where  the 
great  majority  of  the  people  speak  the 
same  language  (as  in  England  or  France), 
DO  doubt  awut  the  choice  of  the  lan- 
goage  for  the  composition  of  the  laws  can 
exist  In  countries  however  where  the 
peof^  ^p^  different  languages,  or 
where  the  language  of  the  governing 
body  differs  from  that  of  the  people,  or 
where  the  bulk  of  the  people  speak  a  lan- 
gaage  which  has  never  received  any  lite- 
rary cultivation,  a  difficulty  arises  as  to 
the  language  in  which  the  laws  shall  be 
writtni.  Where  the  people  speak  dif- 
fennt  languages,  authentic  translations 
of  the  original  text  of  the  laws  should  be 
pabtished.  Where  the  language  of  the 
governing  body  Offers  firom  that  of  the 
people  (which  is  generally  the  case  in 
j  uewly  conquered  countries),  the  laws 
I  oog^t  ta>  be  ismed  in  the  language  of  the 
people.  It  is  comparatively  easy  for  a 
tnudi  number  of  educated  persons  to 
learn  a  foreign  language ;  whereas  it  is 
imposnble  for  the  people  at  large  speedily 
to  tmleam  their  own,  or  to  learn  a  new 
tongue.  Thus  the  Austrian  government 
in  Lombardy  uses  the  Italian  language 
in  all  public  documents.  When  the  lan- 
goage  of  the  bulk  of  the  community  has 
not  reodved  a  literary  cultivation,  the 
language  used  by  educated  persons  for 
literary  purposes  must  be  employed  for 
the  composition  of  the  laws.  Thus  in 
Wales,  the  Highlands  of  Scotland,  and 
the  west  of  Ireland,  the  language  of  the 
laws  and  the  government  is  not  Celtic, 
hot  Endish;  and  in  Malta,  where  the 
bulk  of  the  pec^le  speak  a  dialect  of 


Arabic  the  laws  are  published  and  ad* 
ministered  in  Italian,  which  is  the  lite- 
rary language  of  the  island. 

An  able  analysis  of  the  logical  struc- 
ture of  a  legal  sentence,  and  an  explana- 
tion of  the  most  perspicuous  and  conve- 
nient manner  of  arranging  its  several 
parts  (consisting  of  antecedent  or  subse- 
quent conditions,  linutations,  exceptions, 
&c)  will  be  found  in  a  paper  by  Mr. 
Coode,  appended  to  the  Report  of  the 
Poor  Law  Commissioners  upon  Local 
Taxation  (3  vols,  folio,  1843). 
LEGITIMACY.    [Bastard.] 
LEGITIMATION.    [Bastabd.] 
LETTER  or  POWER  OF  ATTOE- 
NET  is  an  instrument  by  which  one  per- 
son authorises  another  to  do  some  act  for 
him :  it  may  be  used  in  anv  lawful  trans- 
action, as  to  execute  a  deed,  to  collect 
rents  or  debts,  to  seU  estates,  and  other 
like  matters.     The  authority  must  be 
strictly  followed,  for  the  principal  is  only 
bound  by  the  acts  of  bis  agent  to  the  ex- 
tent to  which  thQ  letter  of  attorney  autho- 
rises him,  and  if  the  agent  goes  beyond 
his  authority  he  is  personally  liable  to 
the  party  with  whom  he  contracts.    The 
power  which  authorises  an  attorney  or 
agent  to  do  some  particular  act  impbedly 
includes  an  authority  to  do  whatever  is 
incident  to  that  act;  for  instance,  a  power 
to  demand  and  recover  a  debt  authorises 
the  arrest  of  the  debtor  in  all  cases  where 
it  is  permitted  by  law.    But  a  power  to 
receive  money  and  to  give  releases,  or 
even  to  transact  all  business,  does  not 
authorise  the  attorney  to  negotiate  bills 
received  in  payment    In  fhct  all  written 
powers,  sucn  as  letters  of  attorney  or 
letters  of  instruction,  receive  a  strict  in- 
terpretation;  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in 
terms,   or   is   absolutely  necessary  for 
canying  the  authority  into  effect    An 
attorney,  unless  power  be  specially  given 
him  for  that  purpose,  cannot  delegate  his 
authority  or  appoint  a  substitute,  and, 
generally  speaking,  the  words  of  general 
authority  usually  mserted  in  letters  of  at- 
torney, after  giving  the  particular  autho- 
rit|r,  do  not  enlarge  it 

The  authority  must  be  executed  during 
the  life  of  the  person  who  gives  it,  for 
the  act  which  b  done  by  the  attorney  is 
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considered  to  be  the  act  of  him  who 
gives  the  authority. 

Powers  of  attorney  are  generaU^r  exe- 
cuted under  hand  and  seu,  that  is,  by 
deed,  and  where  they  contain  an  authority 
to  bind  the  principal  by  deed,  it  is  essen- 
tial that  they  should  be  so  executed.  When 
the  agent  sijgns  any  instrument  which  is  to 
bind  nis  princijtal,  he  must  sign  it  in  the 
name  of  the  prmcipal,  and  not  in  his  own 


A  power  of  attorney,  unless  it  be  g^ven 
as  a  security,  is  reTocable  either  by  the 
personal  interference  of  ihe  principal  or 
by  his  grantinjBf  a  new  power  to  another 
person.  But  if  the  power  has  been  riTen 
as>  security,  it  has  been  decided  that  it 
is  not  revocable  by  the  jprincipal. 

A  letter  of  attorney  is  also  in  general 
revoked  by  the  bankruptcjr  of  the  princi- 
pal, unless  it  is  couplea  with  an  interest 
QPaley's  Principal  and  Agent,  and  the 
various  treatises  on  mercantile  law.) 

LETTERS  OF  CREDENCK  [Am- 
bassador.] 

LETTER  OF  CREDIT.  [Credit, 
JjETter  of.] 

LETTER  OF  MARQUE.  [Priva- 
teerJ 

LETTERS  PATENT,  the  king's 
letters,  sealed  with  the  great  seal.  These 
grants,  says  Blackstone  ( Comment,  b.  ii. 
ch.  21),  whether  of  lands,  honours,  li- 
berties, franchises,  or  any^in^  else  that 
can  be  granted,  are  contamed  in  charters 
or  letters  patent,  that  is,  open  letters, 
Utere  patentes.  They  are  so  called  be- 
caose  tney  are  not  sealed  up,  but  open  to 
view,  with  the  great  seal  pendant  at  the 
bottom,  and  are  usually  directed  or  ad- 
dressed by  the  king  to  all  his  subjects  at 
large.  Letters  patent,  in  the  time  of 
Queen  Elisabeth,  as  well  as  in  several 
preceding  reigns,  were  not  unusually  ob- 
tained for  purposes  of  mere  monopoly. 
They  are  now  frequently  granted  under 
the  royal  authority  as  the  reward  of  in- 
genuity, and  are  in  some  cases  the  only 
means  by  which  a  man  can  secure  any 
compensation  for  a  discovery,  or  for  the 
labour  and  expense  which  he  may  have 
employed  in  perfecting  an  invention.  The 
considleration  of  the  legal  rights  of  pa- 
tentees, and  of  the  modes  in  which  they 
may  be  acquired  and  secured,  properly 


belong  to  the  head  of  Patents.  At  pre- 
sent It  may  be  sufficient  to  refer  the 
reader  to  Collier,  <  Essay  on  the  Law  of 
Patents  for  New  Inventions;  to  which 
are  prefixed  two  chapters  on  the  Geaenl 
History  of  Monopolies,  and  on  their  In- 
troduction and  Progress  in  England  to 
the  time  of  the  Interregnum,'  8vo.  I/md. 
1803 ;  to  Hand,  *  Law  and  Practice  of 
Patents  for  Inventions,'  6vo.  Lond.  1808; 
Godson,  *  Practical  Treatise  on  the  Lav 
of  Patents,'  8vo.  Lond.  1823 ;  witii  tiie 
*  Supplement,'  8va  Lond.  1832 ;  sod 
Rankin, '  Analyris  of  the  Law  of  Patents,' 
8va  Lond.  1824.  Many  letters  patent 
have  been  granted  by  the  king  to  the 
founders  of  schools  and  other  charitable 
endowments,  empowering  the  daaor  to 
make  rules  and  ordinances  for  the  p- 
vemment  of  his  charity,  and  oonstitutms 
into  a  body  corporate  those  persons  and 
their  successors  whom  the  founder  should 
choose  or  nominate. 

LETTERS,  THREATENING.  [Cri- 
minal Law.] 

LEVANT  COMPANY.  [Joiirr^ 
Stock  Companies.] 

LEVARI  FACIAS.     [BENsncB,  p. 
347.] 
LEX.     [Law.] 

LEX  MERCATORIA,  or  LAW- 
MERCHANT,  m  a  general  sense,  denotes 
the  usases  and  customs  of  merchants, 
which,  having  been  adopted  as  part  of 
the  law  of  most  countries,  and  particn- 
larly  of  maritime  states,  for  the  protec- 
tion and  encouragement  of  trade,  have 
been  termed  a  branch  of  the  law  of  Na- 
tions. (Blackstone's  Commentaries,  vol. 
iv.  p.  67.)  In  this  general  signification 
of  the  term,  the  law-merchant  is  at  the 
present  day  extremely  indefinite,  as  dif- 
ferent countries  have  adopted  different 
portions  of  it,  and  the  mercantile  usages 
and  customs  common  to  all  are  few  in 
number.  Some  centuries  ago,  however, 
when  the  transactions  of  oonHBerce  were 
less  complicated,  and  the  rules  by  which 
they  were  governed  were  oonseoueutly 
simple,  the  provisions  of  ^e  Lex  Merca- 
toria  appear  to  have  been  better  under- 
stood and  ascertained.  Thus  we  find  the 
law-merchant  frequently  referred  to  in 
general  terms  by  our  earlier  Elnglish  sta- 
tutes and  charters  as  a  well-known  system, 
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and  distiiigiiished  firom  the  ordinary  law ; 
II,  for  instaiioe,  in  the  stat  27  Edw.  III., 
1353,  it  is  declared  <"  that  all  merchants 
eoming  to  the  Stutle  shall  be  ordered  ac- 
cording to  the  lair-merdiant,  and  not 
looordiog  to  the  common  law  of  the 
Itad;"  and  the  Charta  Mercatoria,  31 
Edw.  I.,  1904,  directs  the  king's  bailifis, 
ninisterB,  &G.  ^to  do  speedy  justice  to 
mercfaantB, teeuMdum  legem Mercatoriam" 
Coke  mentions  the  law-merchant  as 
oae  of  the  great  diyisions  of  which  the 
law  of  Enuand  is  oompoeed  (Co.  Litt, 
U,  b-X  and  the  custom  of  merdiants  is 
Mid  to  be  part  of  the  law  of  Ensland 
of  vbich  the  coorts  are  to  take  judicial 
nodoe.  (  Vanheath  y.  Turner,  Winch's 
Reoortg,  p^  24.)  Tliis,  however,  must  be 
understood  to  apply  only  to  general  cns- 
toos,  as  the  mle  does  not  comprehend 
partieolar  or  local  usages  which  do  not 
fbnn  put  of  any  general  system.  The 
generali^  of  the  expression  has  caused 
mudi  misonderstanding,  and  merchants 
m  Eodbnd  have  been  often  led  to  infer, 
that  wiien  practices  or  rules  of  trade  have 
become  established  among  them  so  as  to 
beoo^y  **  customs  "  in  the  common  mean- 
ing onfae  term,  they  form  part  of  the  law 
'  «f  the  land.  Tins  misconception  has  fire- 
^iCDtly  kd  to  improper  yerdicts  of  juries 
m  mercantile  trials.  It  is  dear,  however, 
dot  the  Lex  Mercatoria,  when  used  with 
reference  to  English  law,  like  the  Lex  et 
CoDsoetudo  Parliament,  merely  describes 
ageneral  head  or  divinon  of  the  system. 
What  customs  or  rules  are  comprehended 
I  suler  that  diyision  must  always  be  mat- 
I  ter  of  law  for  the  consideration  of  the 
jodges;  and  it  is  said  by  Chief-Justioe 
HoSart,  in  the  case  of  Vaaheatk  v.  Turner 
ibore  cited,  that  if  they  doubt  about  it, 
they  may  **Eend  for  ue  merchants  to 
know  thor  custom,  as  they  may  send  for 
the  civilians  to  know  their  law."  The 
princi^e  seems  to  be  as  alluded  to  by 
Lord  Hale  in  a  case  in  Hardres's  Seporte, 
^  486,  that  the  courts  are  bound  to  take 
notioe  of  the  general  law  of  merchants ; 
bot  that,  as  they  cannot  know  all  the  cus- 
toms which  Ibrm  part  of  that  law,  they 
may  infqnn  themselves  by  directing  an 
itsoe  or  making  inquiry  in  some  leas 
fonnal  manner.  The  latter  mode  has  not 
Bofieqaently  been  adopted  in  modem 


times,  and  evidence  of  mercantile  customs 
has  sometimes  been  ^ven  before  juries. 
When  the  custom  is  ascertained,  the 
court  may  declare  it  to  be  legal  or  not 
according  to  their  judgment ;  for  the  ex- 
presaon,  that  the  court  is  bound  to  take 
notice  of  the  general  law  of  merchants, 
does  not  mean,  or  should  not  mean,  that 
the  custom,  simply  as  such,  must  be  re- 
cognised as  law  by  the  judges.  The  re- 
cognition of  the  custom  by  the  judges 
makes  it  law.  However,  when  the  judges 
do  recognise  a  general  custom  of  trade, 
people  are  apt  to  consider  that  the  custom 
which  the  judges  recognise  as  applicable 
to  the  particular  case,  is  itself  the  law, 
instead  of  considering,  as  they  ought  to 
do,  that  the  judges,  finding  the  custom 
to  be  general  and  a  good  custom,  declare 
it  to  be  legal.  When  once  the  custom  has 
been  thus  recognised,  it  is  law,  and  not 
before.  (I  DougWs  Seports,  p.  654 ;  1 
Bingham's  Reports,  p.  61.) 

LIBEL  (from  the  Latin  *libellus,'a 
little  book)  is  a  malicious  defamation, 
expressed  either  in  writing,  or  by  signs, 
pictures,  &c.,  tending  either  to  blacken 
the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  there- 
by exposing  him  to  public  hatred,  con- 
tempt, or  ridicule.    (Hawkins,,  P.  C) 

This  species  of  Defkmation  is  usually 
termed  written  tcandal,  and  from  the  con- 
siderations that  the  offence  is  committed 
upon  greater  deliberation  than  the  mere 
utterance  of  words,  which  are  frequently 
employed  hastily  and  without  thought, 
ana  that  the  effect  of  a  writing  continues 
longer  and  is  propagated  rarther  and 
wider  than  verb^  defamation,  it  is  gene- 
rally treated  as  a  more  serious  m<Me  of 
defamation  than  Slander.   [Slakder.] 

Whatever  written  words  tend  to  render 
a  man  ridiculous  or  to  lower  him  in  the 
estimation  of  the  world  amount  to  a  li- 
bel ;  although  the  very  same  expressions, 
if  spoken,  would  not  have  been  slander 
or  defkmation  in  the  legal  sense  of  those 
words.  To  complete  the  offence,  publica- 
tion is  neceflBsry,  that  is,  the  communica- 
tion of  the  libel  to  some  person,  either  the 
person  himself  who  is  libelled  or  any 
other.  The  mere  writing  of  de&matory 
matter  without  publication  is  not  an  of- 
fence punishable  by  law ;  but  if  a  libel  in 
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a  man's  handwriting  is  found,  the  proof 
is  thrown  upon  him  to  show  that  he  did 
not  also  publish  it 

There  are  two  modes  in  which  libellers 
may  be  punished,  by  indictment  or  cri- 
minal iQK>rmation  and  by  action. 

Indictment  or  criminal  information  is 
for  the  public  offence  (as  it  is  termed),  for 
every  libel  has  a  tendency  to  a  breach  of 
the  peace  by  provoking  the  pjerson  li- 
bell^;  the  civil  action,  which  is  on  the 
case,  is  to  recover  damages  by  the  P^rty 
for  tiie  injury  caused  to  him  by  the  libel. 

On  the  criminal  prosecution  it  was 
till  recently  wholly  immaterial  whether 
the  libel  were  true  or  &lse,  inasmuch  as 
it  equally  tended  to  a  breach  of  the  peace, 
and  the  provocation,  not  the  fiilsehood, 
was  the  thins  to  be  punished ;  and  there- 
fore the  deiendant  on  an  indictment  for 
publishing  a  libel  was  not  allowed  to  al- 
lege the  truth  of  it  by  way  of  justification. 
But  in  a  civU  action  the  libel  must  appear 
to  be  false  as  well  as  scandalous,  for  the 
defendant  may  justify  the  truth  of  the 
fiu:ts,  and  show  that  tne  plaintiff  has  re- 
ceived no  injury.  It  is  true  that  in  one 
sense  the  person  may  have  received  great 
injury,  that  is,  loss  of  character  and  profit, 
by  the  publication  of  the  libel ;  and  there- 
fore the  word  injury  must  here  be  taken 
in  the  proper  sense  of  injuiy,  as  explained 
in  Damage.  . 

But  although  the  truth  of  a  libel  was 
no  justification  in  a  criminal  prosecution, 
yet  it  was  so  far  considered  an  extenuation 
of  the  offence,  that  the  C!ourt  of  Kiug^s 
Bench  would  not  grant  a  criminal  infor- 
mation unless  the  prosecutor  by  affidavit 
distinctiy  and  clearly  denied  the  truth  of 
the  matters  imputed  to  him,  except  in  those 
cases  where  the  prosecutor  resided  abroad, 
or  where  the  imputations  were  so  general 
and  indefinite  that  they  could  not  be  ex- 
pressly contradicted,  or  where  the  libel 
was  a  charge  agsunst  the  prosecutor  for 
language  held  by  him  in  j^liament. 

A  &ir  report  of  judicial  proceedings 
does  not  amount  to  a  libel,  but  a  publica- 
tion of  ex-parte  proceedings  before  a 
magistrate  may  be  punished  as  such. 

A  petition,  containing  scandalous  mat- 
ter, presented  to  parliament  or  to  a  com- 
mittee of  either  House,  and  legal  proceed- 
ings of  any  kind,  however  scandalous  the 


words  used  may  be,  do  not  amount  to  a 
libel.  But  if  the  petition  were  delivered 
to  any  one  not  being  a  member  of  parlia- 
ment, or  the  legal  proceedings  were  com- 
menced in  a  court  not  having  jurisdiction 
of  the  cause,  they  would  not  be  privileged. 
Confidential  communication  reasonably 
called  for  by  the  occasion,  as  diarges 
made  by  a  master  in  giving  tiie  character 
of  his  servant  to  a  party  mquiring  after 
it,  or  a  wanting  by  a  person  to  another 
with  whom  he  is  connected  in  business  as 
to  the  credit  or  character  of  a  third  party 
about  to  deal  with  him,  are  conadercd  as 

Srivileged  communications,  and  are  not 
eemed  to  be  libels  unless  malice  be 
proved,  or  the  circumstances  be  such  that 
malice  may  be  inferred  by  the  jury. 

It  was  long  a  disputed  question  whether 
the  jury,  in  a  criminal  prosecution  for 
libel,  should  deliver  their  verdict  onl^ 
witii  reference  to  the  &cts  of  the  publi- 
cation of  the  libel  and  of  the  matter  of  it, 
or  should  also  found  their  verdict  on  their 
opinion  of  tiie  matter  being  libellous  or 
not  It  was  contended  by  we  judges  and 
most  of  the  lawvers  that  the  judge  should 
determine  wheUier  the  matter  was  a  libel 
or  not,  and  charse  the  jury  accordingl  j. 
But  it  was  settled  by  an  act  of  parliament 
that  the  jury  must  find  not  only  the  fact 
of  pnbliuiing,  but  whether  the  matter  in 
question  be  a  libel  or  not  (32  Geo.  III. 
c  60,  extended  to  Ireland  by  33  Geo.  III. 
c  43\  In  a  civil  action  the  question 
whetner  the  publication  is  or  is  not  a  libel 
is  decided  by  the  jud^  or  court 

The  punishment  m  a  criminal  prose- 
cution may  be  fine  and  imprisonment; 
and  upon  a  second  conviction  for  pub- 
lishing a  blasphemous  and  seditious  libel, 
the  court  might  sentence  the  oflfender  to 
banishment  for  any  term  it  might  think 
fit    (1  Geo.  IV.  c.  8.)    But  this  was  re- 


li 


pealed  by  11  Gea  IV.  &  1  Wm.  IV.  c. 
73. 

The  printer  of  a  libel  is  liable  tt>  pro- 
secution as  well  as  the  writer,  and  so  is 
the  person  who  sells  it,  even  though  he 
is  ignorant  of  its  contents. 

By  the  28th  section  of  38  Geo.  III.  c. 
78,  a  bill  of  discovery  may  be  supported 
against  the  editor  of  a  newspaper  or  other 
person  concerned  in  the  publication  or 
interested  in  the  properly  tnereoi^  to  com- 
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pe]  a  disdosnre  of  the  name  of  the  aathor 
of  the  libel,  or  of  the  name  of  any  person 
connected  vith  the  publication  against 
vhom  the  party  libelled  may  think  proper 
to  bring  an  action ;  and  such  k  bill  may 
also  be  maintained  against  any  person 
raspected  of  being  the  author,  which 
voold  compel  him  to  discover  on  oath 
whether  he  did  or  did  not  write  the  libel 
in  question.  (Blaek^one,  Com, ;  Starkie 
and  Holt^  On  Libd ;  Selw.,  N,  P. ;  Bac., 
AffT^  tit  "  Libel  ,•"  Law,  Cbimimal.) 

The  act  of  6  &  7  Vict  c.  96,  entitled 
'An  act  to  amend  the  law  respecting 
de&matory  words  and  libel,'  has  made 
some  alterations  in  the  law  of  de&mation 
and  libd.  The  act  commences  with  the 
preamble,  "  For  the  better  protection  of 
private  character,  and  for  more  effectually 
secoring  the  Ubeiiy  of  the  press,  and  for 
better  preventing  abuses  m  exercising 
the  said  liberty,  be  it  enacted,"  &c.  The 
act  enacts—^  1,  That  in  any  action  for 
defionation  it  diall  be  lawful  for  the  de- 
fendant subject  to  a  certun  notice  in 
vritinff  therein  described,  to  give  in  evi- 
dence m  mitigation  of  damages,  that  he 
made  or  ofifered  an  apology  to  the  plaintiff 
for  such  defhmation  at  sudi  time  as  in 
the  said  section  is  more  particularly  de- 
scribed. 

§  2  enacts.  That  in  an  action  fora  libel 
CQDtained  in  any  public  newspaper  or 
other  periodical  publication,  it  shall  be 
competent  to  the  aefendant  to  plead  that 
soch  libel  was  inserted  without  actual 
oalice  and  without  gross  negligence,  and 
that  at  such  time  as  the  section  mentions 
he  inserted  in  such  newspaper  or  other 
periodical  publication  a  full  apology  for 
iIk  aud  libel,  or  made  such  other  apology 
ss  in  the  said  section  is  more  particularly 
described. 

$  3  enacts.  That  if  any  person  shall 
publish  any  libel  upon  any  other  person, 
or  shall  direetiy  or  mdirectiy  threaten  to 
print  or  publish,  or  shall  direcUy  or  indi- 
recti^  propose  to  abstain  from  printing  or 
pabhshin^  or  shall  direcUy  or  indirectiy 
offer  to  prevent  the  printing  or  publishing 
of  any  matter  or  thing  toudiing  any  other 
person,  with  intent  to  extort  any  mone^  or 
iecnri^  for  money  or  any  valuable  tmnc 
from  such  or  any  other  person,  or  with 
intoit  to  indooe  any  person  to  confer  or 


procure  for  any  person  any  appdntment 
or  office  of  profit  or  trust,  such  offender 
on  conviction  may  be  imprisoned  for  any 
term  not  exceeding  three  years.  This 
enactment  does  not  m  any  way  affect  any 
law  as  to  the  sending  or  delivery  of  threat- 
ening letters  or  writiuss. 

§  4  enacts.  That  if  any  person  shall 
maliciously  publish  any  de&matory  Ubel, 
knowing  the  same  to  be  fklse,  on  convic- 
tion he  shall  be  liable  to  two  years'  impri- 
sonment and  to  pay  such  fine  as  the 
court  shall  award. 

§  5  enacts,  That  if  any  person  shall 
maliciously  publish  any  defamatory  libel, 
on  conviction  he  shall  be  liable  to  fine  or 
imprisonment  as  the  court  may  award, 
but  the  imprisonment  is  not  to  exceed 
one  year. 

§  6  makes  an  important  change.  It 
enacts,  That  on  the  trial  of  any  indict- 
ment or  information  for  a  defamatory 
libel,  the  defendant  having  pleaded  such 
plea  as  in  this  section  is  afterwards  men- 
tioned, the  truth  of  the  matters  charged 
may  be  inquired  into,  but  shall  not 
amount  to  a  defence,  unless  it  was  for 
the  public  benefit  that  the  said  matters 
changed  should  be  published.  The  de- 
fendant must  in  his  plea  to  such  indict- 
ment or  information  allege  the  truth  of 
the  matters  charged  in  3ie  manner  that 
is  required  in  pleading  a  justification  to 
an  action  for  de&mation. 

§  7  enacts,  That  when  on  the  trial  of 
any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of 
Not  Guilty,  evidence  shall  have  been 
^ven  which  shall  establish  a  presump- 
tive case  of  publication  against  tiie  de- 
fendant by  the  act  of  any  other  person 
by  his  authority,  it  shall  tie  competent  to 
the  defendant  to  prove  that  such  publi- 
cation was  made  without  his  authority, 
consent  or  knowledge,  and  that  the  said 
publication  did  not  arise  firom  want  of  due 
care  or  caution  on  his  part 

$  8  enacts,  That  in  the  case  of  any 
indictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  de- 
famatory libel,  if  judgment  be  given  for 
the  defendant  he  shall  be  entitied  to 
recover  from  the  prosecutor  the  costs 
that  he  has  sustained  by  reason  of  such 
indictment  or  information ;  and  that  upon 
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a  special  plea  of  justificatioD  to  such  in- 
dictment or  information,  if  the  issoe  be 
found  for  the  prosecutor,  he  shall  be  en- 
titled to  recover  from  the  defendant  the 
costs  sustained  by  him  by  reason  of  such 
plea. 

This  act  does  not  extend  to  Scotland, 
§  10.  As  it  was  doubted  whether  or 
not  it  did  extend  to  Ireland,  tins  act  was 
extended  to  Ireland  bj  8  &  9  Vict,  c  75. 

Defamation  and  libel  were  punished 
among  the  Romans.  The  oldest  extant 
rule  about  defiunation  and  libel  is  con- 
tained in  the  fragments  of  the  '  Twelye 
Tables,'  which  punished  both  slanderous 
words  and  libellous  writings.  (Cicero, 
De  Repvb.,  iv.  10.)  The  penalty  was 
capital  (in  the  Roman  sense  of  that  term), 
and  it  appears  to  haye  been  death.  Libel- 
lous writings  were  generally  denominated 
'*  fiunosa  carmina  "  and  '*  malacarmina." 
In  course  of  time  Uie  Praetorian  Edict 
mocUfied  the  old  law,  or  probably  it  fell 
into  disuse.  The  praetor  allowed  an 
action  for  slander  which  was  agunst 
**  boni  mores  "  {Dig,  47,  tit  10,  s.  15) ; 
and  against  "  boni  mores  "  means,  that 
which  was  disapproved  of  by  the  poutive 
morality  of  the  community  and  tended  to 
bring  in&my  or  odium  on  the  person 
against  whom  it  was  directed.  The  tech- 
mcal  word  for  this  kind  of*'  slander  "  was 
Convicium,  which  properly  meant  some- 
thing said  to  a  man's  &ce  that  was  imuri- 
ous ;  but  the  commentators  on  the  Edict 
laid  it  down  that  there  might  be  Con- 
Tidum  even  if  the  person  against  whom 
it  was  directed  was  not  present  Con- 
yicium  in  fact  was  persoxud  abuse  which 
tended  to  damage  a  man  and  was  sud 
with  (urcumstanoes  of  great  publicity. 
But  the  Praetor's  Edict  extended  to  other 
cases,  and  allowed  an  action  wherever  a 
man  had  done  or  said  an3rthing  which  in- 
jured a  person's  character.  This  general 
clause  included  libellous  writings,  and 
many  other  things,  such  as  certun  modes 
of  soliciting  women's  chastity,  and  ad- 
dressing them  in  obscene  language.  The 
penalty  in  all  these  was  a  sum  of  money 
assessed  by  Recnperatores  as  damages. 

Under  the  imperial  government  the 
term  "  liber  femosus, "  often  occurs :  it 
ngnifies  any  writing  in  prose  or  verse 
wm^  tended  to  injure  a  man's  character 


(ad  infiuniam  aliciigus).  The  offence 
consisted  in  writing  the  libel,  spreading 
it  about  or  selling  it  or  in  causing  these 
things  to  be  done  maliciously  (dolo  malo) ; 
it  made  no  difference  whether  the  libel 
was  anonymous  or  had  a  fiilse  name  to 
it  The  penalty  was  (according  to  some 
law,  the  name  of  which  is  not  known) 
that  the  libeller,  if  convicted,  became  **  in- 
testalnlis,"  that  is,  he  could  not  make  a 
will  or  be  a  witness  to  a  will.  {IKg.  28, 
tit  1,  s.  18.)  A  senatusconsultnm  ex- 
tended the  penalties  of  this  lex  to  cases 
where  there  was  no,  writing,  but  only 
marks  which  were  of  a  like  tendency; 
this  must  mean  drawing  and  caricatures, 
such  as  are  now  published  in  London. 
Everything  therefore  which  tended  to  the 
**  infimia"  of  a  person,  writings  in  prose 
or  verse,  and  drawings,  whether  a  man 
was  mentioned  or  not  mentioned,  pro- 
vided the  person  intended  was  clearly 
pointed  at  by  such  writings  or  drawings* 
were  punishable  offences;  and  writer, 
draftsman,  and  all  concerned  were  liable 
to  the  legal  penalty. 

This  legislation  seems  to  belong  to  the 
Imperial  period,  though  it  was  not  in- 
tended to  protect  the  emperor  only.  Au- 
gustus commenced  this  legiBlation(Sueton. 
Octavian.,  55),  and  probably  Ms  chief 
object  was  to  protect  himself.  The  Ro- 
man Ceesars,  like  other  high  personages 
in  modem  times,  were  the  objects  of 
pasc^uinades  and  various  kinds  of  com- 
positions which  were  intended  to  satirise 
them  and  make  them  ridiculous.  The 
penalty  of  the  law  of  Augustus  is  not 
certain ;  but  in  later  times  various  Senatos 
consulta  increased  the  penalty  to  Droorta- 
tion  or  perhaps  only  relegation.  If  the  aor 
thor  of  a  liber  famosus  Imd  been  punished 
in  a  criminal  prosecution  (judicium  publi- 
cum), the  injured  person  might  still  have 
his  action,  if  he  was  mentioned  by  name 
in  the  libel.  {Dig.  47,  tit  10,  s.  6.)  Bat 
if  a  man  libelled  a  guilty  person  (no- 
cens),  it  was  consider^  equitable  that  he 
should  not  be  subject  to  any  legal  penalty, 
**  because  the  bad  deeds  of  evil-doers 
ought  to  be  known,  and  it  was  expedient 
that  they  should  be  known."  Comptti^ 
the  6  &  7  Vict  c.  96,  §  6. 

The  •*  libri  famosi,"  or  **  libelli'fiunosi," 
of  the  Imperial  period,  sipiified  auony- 
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moos  writings,  which  contained  a  charge 
against  sosne  person,  and  were  either  sent 
to  the  Csesar  or  to  some  magistrate,  or 
pat  in  some  place  where  they  might  be 
6xmd,  for  the  porpose  of  causing  injury 
to  the  person  accused.  This  is  tlie  only 
signification  of  tbe  expression  "libelli 
faimosi,"  iu  the  Theodosian  and  Justinian 
codes.  Constantine  the  Great  declared 
that  sach  charges  should  not  prejudice 
any  person  who  was  mentioned  in  them, 
and  that  sach  writing  should  be  burnt 
vhen  the  author  was  unknown.  If  the 
inthor  was  discovered,  he  was  punishable 
even  if  he  oonld  prove  the  truth  of  the 
matter  contained  in  the  writing.  Other 
coDstitations  on  the  same  subject  were 
made  after  the  time  of  Constantine. 

( Itein,  DtM  Criminalrecht  der  Jiihner,) 

LIBERTI'NUS.     [Slave.] 

LIBERTY.  This  word  is  the  Latin 
Ubertag.  The  corresponding  Teutonic 
vord  is  freiheiif  or,  as  it  appears  in 
English,  freedom^ 

Liberty  and  freedom  are  fiimiliar 
voids  with  indefinite  meanings.  '  Liber,' 
die  adjective  which  corresponds  to  the 
B<nn  Mibertas,'  is  properly  opposed  to 
'  serms,'  or  *  slawe ;'  and  llbertas  is  the 
^tns  of  a  freenoan,  as  opposed  to  ser- 
Titos.  or  the  status  of  a  slave.  This  di- 
vision of  freemen  (liberi)  and  slaves 
(serri)  was  the  fundamental  division  of 
persons  in  the  Roman  law  (Gaius,  i.  9). 
This  word  Liberty,  then,  in  its  prigin  in- 
dicates merely  the  personal  status  of  a 
man  as  contrasted  with  tiie  condition  of 
KTvitode.  In  Greek  the  like  opposition 
is  expressed  by  two  other  words  (8c(r- 
»*nu,  SovAos).  But  the  word  Libertas 
Iiad  also  a  political  meaning  among  the 
Bomans.  When  the  Romans  had  ejected 
their  last  king  they  considered  that  they 
liad  obtained  their  Liberty  (Livy,  ii.  1 ). 
The  political  meaning  of  libertas  (liberty) 
▼as  derived  from  the  contrast  of  liber^- 
and  servitude  in  the  person  of  indivi- 
duals; and  if  the  mass  of  a  nation  were 
sol^ecCed  to  the  arbitrary  rule  of  one 
nan,  that  was  considered  a  kind  of  ser- 
ritode,  and  the  deliverance  from  it  was 
called  libertas,  a  term  which  in  this  sense 
is  dearly  derived  from  the  notion  of  li- 
berty as  obtained  by  him  who  was  once 
a  slave. 

VOL.  II. 


In  the  Greek  writers  tlie  words  (Sejr 
xSrris  and  BovXos)  which  respectively 
si^ifj^  master  and  slave  were  also  ap- 
plied in  a  political  sense  to  si^ify  mo- 
narch and  subjects.  The  Persian  king 
was  master  (8c(nr^f),  and  his  subjects 
were  slaves  (SoCXoi). 

The  political  sense  then  of  liberty  and 
freedom,  if  traced  to  its  source,  is  founded 
on  the  notions  of  personal^  liberty  as  con- 
trasted with  personal  servitude.  He  who 
l)ecame  free  from  being  a  slave  in  a  re- 
public became  a  member  of  the  state,  in 
which  he  formerljr  had  no  political  exist- 
ence. It  is  implied  by  the  circumstance 
of  his  becoming  free  that  he  became  a 
citizen,  though  positive  law,  as  among 
the  Romans,  might  limit  the  degree  iu 
which  he  thereby  obtained  citizeuship. 
j^CiTizEN.]  Slavery  may  and  did  exist 
m  many  states  of  antiquity  which  were 
under  monarchical  or  tyrannical  rule; 
but  he  who  was  the  slave  of  an  individual 
in  any  such  state,  and  obtained  his  free- 
dom, did  not  thereby  become  a  citizen, 
but  was  merely  released  from  the  duty 
that  he  owed  to  his  master :  he  still  owed 
together  with  others  the  duty  of  perfect 
ol^ience  to  an  individual  monarch  or 
tyrant 

The  words  liberty  and  freedom,  as 
political  terms,  have  always  been  used  to 
express  a  condition  of  a  people  in  which 
they  are  to  some  degi  ee  at  least  secured 
against  the  arbitrary  rule  of  an  indivi- 
dual or  of  a  small  number  of  persons ; 
and  the  word  slavery,  in  its  political 
sense,  is  applied  to  nations  in  which  the 
mass  of  the  people  have  not  reasonable 
security  for  their  lives  and  property 
against  the  capricious  rule  of  one  man 
or  of  a  number  of  persons  who  form  a 
small  minorit>'  of  the  whole. 

That  which  is  reallv  meant  by  por 
litical  freedom  and  liberty  is  nothing 
more  than  a  form  of  government  which 
shall  in  some  degree  at  least  secure  to  the 
people  the  enjoyment  of  life  and  of  their  . 
property  against  the  tyranny  of  one  man 
or  of  a  few.  Freedom  ana  liberty  then 
are  terms  which  can  only  be  applied  to 
constitutional  governments  [Constitu- 
tion], and  to  republics,  in  the  proper 
sense  of  that  term.  There  is  no  political 
liberty  or  freedom  under  any  other  form 
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of  gOYemment,  though  under  a  mouarchy, 
when  the  administration  is  good,  there 
may  be  in  many  respects  more  personal 
freedom  than  there  is  in  a  pure  de- 
mocracy. Bat  the  essential  quality  by 
which  political  liberty  or  freedom  is  dis- 
tinguished is  simply  this :  the  sovereign 
power  is  not  in  the  hands  of  one  or  of  a 
small  minority,  but  it  is  either  distributed 
among  the  whole  community  or  a  con- 
siderable part  of  it 

Political  liberty  does  not  exist  in  some 
civilized  nations  in  Europe,  in  Prussia 
for  instance.  Political  liberty  does  not 
exist  in  Russia.  In  some  countries  where 
it  does  not  exist,  it  is  the  general  opinion 
that  its  existence  would  be  a  benefit  to 
the  whole  nation.  In  other  countries  the 
mass  of  the  people  are  still  in  such  a 
condition  that  political  liberty  could  not 
exist  for  political  liberty,  as  already 
stated,  means  that  the  sovereign  power 
must  be  in  the  hands  of  a  large  number, 
and  they  must  possess  intelligence  enough 
to  enable  them  to  exercise  and  keep  the 
power ;  but  there  are  nations  where  the 
mass  of  the  people  are  too  ignorant  to  ex- 
ercise or  keep  any  political  power. 

The  highest  degree  of  political  libertjr 
is  in  a  Etemocracy  [Democracy  ] ;  for  it 
is  that  form  of  government  which  is  fur- 
thest removed  from  a  monarchy.  The 
relationship  of  monarch  and  subject  is 
the  like  relationship  to  master  and  slave. 

A  nation  which  strives  for  its  liberty 
strives  for  a  popular  form  of  government, 
whether  it  be  a  constitutional  kingly  form 
or  a  democracy.  But  Liberty  is  a  spe- 
cious word,  oiten  ill  understood;  and 
many  who  have  ciied  out  for  liberty  have 
either  not  considered  exactly  what  it  is 
they  want,  or  they  have  supposed  that 
liberty  would  free  tiiem  from  many  evils 
which  they  consider  to  be  peculiar  to  a 
state  of  political  slavery.  It  is  now  gene- 
rally admitted,  that  in  those  states  where 
a  large  part  of  the  population  have  equal 
political  knowledge  with  the  few,  who 
direct  administration,  the  general  inter- 
ests are  best  served  by  this  large  num- 
ber participating  in  the  government.  Po- 
litical liberty  then,  to  some  extent  or 
degree,  is,  in  many  countries,  necessary 
for  securing  the  advantages  of  good  ad- 
ministration.   But  there  are  many  evils 


incident  to  states,  which  are  not  due 
to  the  want  of  political  liberty ;  and  it  is 
therefore  a  matter  of  importance  for  those 
who  would  make  changes  in  govenmient 
to  consider  whether  the  evifi  of  which 
the^  complain  are  owing  to  the  want  of 
political  liberty  or  to  other  causes. 

The  notion  of  political  liberty  has  been 
based  upon  the  analogy  already  pointed 
out  between  Political  Liberty  and  Per- 
sonal Libertjr ;  which  is  a  false  analogy, 
though  an  historical  one.  Man,  it  has 
been  assumed,  is  naturally  free.  No 
man  is  natnndly  or  by  natare  another 
man's  slave.  As  no  man  is  naturally  a 
slave,  so  all  mankind  have  naturally  a 
right  to  political  liberty,  and  just  govern- 
ment arises  from  the  consent  of  tiie  go- 
verned. 

On  these  assumptions  rests  the  Ameri- 
can Declaration  of  Independence :  "  We 
hold  these  trutiis  to  be  self-evident :  that 
all  men  are  created  equal ;  that  they  are 
endowed  by  their  Creator  with  certain 
inalienable  rights ;  that  amone  these  are 
life,  liberty,  and  the  pursuit  ofnappiness ; 
that  to  secure  these  rights  governments 
are  instituted  among  men,  deriving  their 
joint  powers  from  tiie  consent  of  the  go- 
verned," &c. 

In  tills  passage  Liberty  seems  to  mean 
the  personal  status,  which  is  opposed  to 
slavery ;  and  it  is  on  the  assumption  of 
the  equality  by  birth  aiid  the  endow- 
ment of  all  men  with  certain  inalienable 
rights,  that  this  instrument  would  found 
the  Ainerican  titie  to  Political  Liberty. 
It  involves  the  doctrine  of  the  social  con- 
tract and  assumes,  as  an  historical  fact 
an  origin  of  governments  by  consent  of 
the  governed. 

If  theories  of  government  are  to  be 
tested  by  historical  fiicts,  it  would  be 
consistent  witii  such  facts  to  say,  that  men 
are  not  created  e^ual ;  that  they  have  not 
been  endowed  with  liberty,  for  a  large 
part  of  them  have  always  been  slaves ; 
and  that  governments  have  been  consti- 
tuted without  the  consent  of  the  governed. 
These  are  real  facts :  those  assumptions 
are  untruths. 

Political  liberty  rests  on  no  such  sorry 
basis  as  the  Declaration  of  Independence 
places  it  on.  That  nation  which  can  ob- 
tain it  and  maintain  it,  is  in  a  better  con- 
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ditioii  than  if  it  were  politically  a  slave, 
tren  to  the  wisest  of  masters ;  and  when 
it  is  able  to  obtain  and  maintain  that 
liber^,  it  is  right,  or  in  other  words  it  is 
for  ue  general  interest  that  a  nation 
should,  by  force  if  necessary,  alter  that 
form  of  govenmient  which  is  political 
slavery. 

That  liberty  promises  to  be  most  stable 
which  is  the  growth  of  long  time  and  the 
result  of  a  perpetual  struggle  between  a 
master  and  his  slaves,  in  wmch  the  master 
has  not  ceased  to  be  master  all  at  once, 
bat  has  always  lost  something  in  the 
contest 

That  which  is  of  sadden  ^wth  or  is 
the  oflSqiring  of  Sevolntion,  IS  often  pre- 
matnre  and  always  insecore ;  for  liberty  so 
acquired  may  only  be  a  step  from  a  state 
of  pditical  slavery  to  a  more  wretched 
state;  it  may  b«  a  step  from  a  state  of 
slavery,  mild  and  tolerable,  to  an  anarchy, 
which  of  all  things  is  most  intolerable. 

The  words  Liberty  and  Equality  often 
go  toeether,  and  each  of  them  in  so 
doabtml  a  sense  that  one  hardly  knows 
vhat  to  make  of  them.  Liberty  is  often 
used,  apparently  without  people  consider- 
ing what  they  really  mean,  in  the  sense  of 
freedom  from  restraint  But  tiiis  kind  of 
liberty  is  inconsistent  with  Political  Li- 
berty properly  understood ;  and  all  men's 
liberty  of  action  is  and  must  be  restrained 
by  positive  laws  in  every  well-ordered 
community.  Every  law  that  forbids  any 
act  directly  or  by  implication  abridges 
liberty,  and  such  abridgment  is  always 
a  oniversal  benefit  when  the  law  which 
£0  abridges  liberty  only  abridge  it  in 
cases  when  it  is  useful  to  all  that  it 
shoold  be  abridged,  and  when  the  law  is 
so  frBmed  as  to  accomplish  that  object 
Equality,  in  its  unlimited  sense,  can  no 
more  exist  in  any  state  than  perfect  indi- 
vidual liberty ;  for  if  each  man  is  left  to 
exercise  his  industry  in  the  best  way  that 
be  can,  without  interfering  directiy  with 
the  industrv  of  others,  some  will  be 
richer,  and  happier,  and  wiser  than 
odiers.  The  only  Equality  that  can  be 
approached  to  in  a  well-ordered  state  is 
uat  Equality  which  is  the  result  of  a 
good  polity,  which  poU^r,  so  £ur  as  it  is 
c<»^stnit  with  the  miiversal  sood,  se- 
cures alike  to  every  iudividnid  in  the 


State  the  free  enjoyment  of  his  industry, 
wealth,  and  mlents,  imposes  restraint  on 
all  alike,  and  makes  all  alike  bear  the 
burden  of  taxation  and  of  the  services 
due  to  the  State.  Further,  it  gives  to  as 
large  a  number  as  it  can  consistenUy 
wim  the  universal  interest  an  equal  share 
in  the  sovereign  power;  but  no  polity 
that  has  ever  yet  been  framed  has  ever 
given  an  equal  share  in  the  sovereign 
power  to  all  the  members  of  a  commu- 
ni^:  such  an  Equalitv  is  impossible. 

The  Declaration  oi  Rights  published 
by  the  French  National  Aisemblv  in  1791 
contains  the  words '  free,' '  equal,  *  rights,' 
'  liberty,'  and  many  others,  all  of  which 
are  used  in  a  manner  as  remote  fh)m 
precision  as  the  most  confused  under- 
standing could  suggest  This  strange 
sample  of  nonsense  has  been  examined 
and  dissected  by  Bentham  in  his  '  Anar- 
chical Fallacies'  (Bentham's  Works,  part 
viii.,  Edinburgh,  1839). 

The  word  Liberties  is  often  used  to  ex- 
press those  particular  constitutional  prin- 
ciples or  fundamental  laws  by  which  the 
political  liberty  of  a  nation  is  secured, 
if  the  British  parliament  should  attempt 
to  abolish  the  trial  by  Jury  in  all  cases, 
or  the  Habeas  Corpus,  such  an  attempt 
would  be  called  an  attack  on  the  liberties 
of  Englishmen. 

LIBERTY.  The  general  nature  of  a 
liberty,  as  a  portion  of  the  royal  preroga- 
tive in  the  hands  of  a  subject  has  been 
already  shown  under  Franchise.  Li- 
berties were  at  first  chiefly  granted  to 
monastic  and  other  religious  establish- 
ments, to  ease  the  consciences  of  the 
royal  grantors,  or  in  testimony  of  their 
devotion  to  the  church ;  and  most  of  the 
ancient  franchises  now  in  existence  are 
derived  from  an  ecclesiastical  source. 
They  were  afterwards  granted  as  means 
of  strengthening  municipal  corporations. 

Though  all  Liberties  emanate  from  the 
royal  prerogative,  a  distinction  is  usually 
made  between  such  liberties  as  have  been 
actually  exercised  by  the  crown  before 
the  grant  to  the  subject,  and  such  as  are 
said  to  be  created  upon  their  being 
granted.  The  former,  when  by  escheat, 
forfeiture,  or  otherwise,  they  come  again 
to  the  crown,  are  extingiushed  by  merg- 
ing in  the  general  prerogative,  and  caimot 
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afterwards  be  regranted  as  existing  fran- 
chises ;  the  latter  still  have  continuance 
for  the  benefit  of  the  crown  or  of  any 
subsequent  grantee.  To  the  former  class 
belong  such  privileges  as  the  right  to 
have  the  goods  of  felons,  &c»  waifs, 
estrays,  deodands,  and  wreck,  arising 
within  the  lands  of  the  grantee ;  to  the 
latter,  the  return  of  writs ;  the  right  of 
holding  &irs  and  markets  and  taking  the 
tolls,  the  right  of  holding  a  hundred- 
court  or  a  court^Ieet,  the  privileges  of 
having  a  free-warreu  or  a  legal  park,  and 
the  like ;  and  in  such  cases  the  IVanchises, 
even  whilst  in  the  king's  hands,  are  ex- 
empt from  the  jurisdiction  of  the  ordi- 
nary oflBcers  of  the  crown,  and  are  ad- 
ministered by  bailifis  or  other  special 
officers,  as  when  in  the  hands  of  a  sub- 
ject. 

It  is,  however,  only  in  a  very  wide  and 
loose  sense  that  franchises  of  the  latter 
class  can  be  said  to  be  part  of  the  royal 
prerogative  of  the  crown,  inasmuch  as  the 
prerogative  is  limited  to  the  creation  of 
such  franchises,  and  they  can  never  be 
enjoyed  by  the  crown  except  as  claiming 
them  under  a  subject  to  whom  they  have 
been  granted. 

The  fines  paid  to  the  crown  fbr  grants 
or  coufirmations  of  liberties  are  shown  by 
Madox  to  have  formed  no  inconsiderable 
part  of  the  royal  revenue.  In  his  *  His- 
tory of  the  Exchequer*  he  quotes  the 
particulars  of  about  200  liberties,  granted 
principally  by  King  John.  The  men  of 
Cornwall  fine  in  2000  marks  and  200 
marks  for  20  palfreys  estimated  at  10 
marks  each,  fbr  a  charter  for  disafforest- 
ing the  county  and  choosing  their  own 
sherifis.  The  men  of  Brou^  fine  in  20 
noarks  and  5  marks  for  a  {Milfrey,  for  a 
market  on  Sunday,  and  a  fkir  for  two 
days.  The  men  of  Launceston  fine  in 
.5  marks  for  chanc;ing  their  market  from 
Sunday  to  Thursday.  The  burgesses  of 
Shrewsbury  fine  in  20  marks  and  1  pal- 
frey that  no  one  shall  buy  within  the 
borough  new  skins  or  undressed  doth, 
unless  he  be  in  lot(m  lotto),  and  assessed 
and  taxed  with  the  burgesses. 

Many  of  these  franchises  having  been 
found  to  interfere  with  the  administration 
of  justice,  the  extension  of  them  by  fresh 
grants  was  f ivquently  the  subject  of  very 


loud  complaints  on  the  part  of  the  com- 
mons in  parliament,  who  represented 
them  as  prejudicial  to  the  crown,  an  im- 
pediment to  justice,  and  a  damage  to  the 
people.  It  appears  by  the  Pmiament 
Roll,  tiiat  Edward  I.,  towards  the  dose  of 
his  reign  (in  1.30(>),  declared  that  after 
the  grant  which  he  had  made  to  the  Earl 
of  Lincoln  fbr  his  life,  of  the  return  of 
writs  witiiin  two  hundreds,  he  would  not 
grant  a  similar  franchise  as  long  as  he 
lived  to  any  except  his  own  children,  and 
directed  that  the  declaration  should  be 
written  in  the  Chancery,  the  Gardrobe, 
and  the  Exchequer.  And  in  1347  Ed- 
ward III.,  in  answer  to  a  strong  remon- 
strance, promised  that  such  grants  should 
not  in  future  be  made  without  good 
advice. 

The  fbrm  in  which  the  crown  granted 
views  of  frankpledge  [Leet]  and  other 
fhmchises  may  be  seen  in  the  charters 
granted  by  King  Henry  VI.  to  Eton  Col- 
lege, and  King's  College,  Cambridge. '(^ 
Jiot,  Pari,  51,  97.) 

A  person  exercising  a  fhmchise  to 
which  •  he  has  not  a  legal  title  may  be 
called  upon  to  show  cause  by  what  autho- 
rity he  (foes  so,  by  a  writ  of  Quo-war- 
ranto,  or  an  information  in  the  nature  of 
a  Quo-warranto.  And  parties  disturbed 
in  the  lawful  exercise  of  a  franchise  may 
recover  dunages  agunst  the  disturber  in 
an  action  on  ue  case. 

LICENTIATE  IN  MEDICINE  is 
a  physician  who  has  a  license  to  practise 
granted  by  the  College  of  Physicians. 
There  are  two  classes:  licentiates  who 
are  authorised  to  practise  in  London  and 
within  seven  miles  thereof;  and  extra- 
licentiates,  who  are  only  privileged  to 
practise  in  the  country  at  a  grater  dis- 
tance from  the  metropolis.  The  former 
class  are  authorised  excluavely  by  the 
College  of  Physicians,  but  medi(»l  gradu- 
ates of  Cambridge  or  Oxford  may  prac- 
tise in  the  provinces  independentiy  of  the 
college  license. 

LmN  (from  the  French  lien,  "a  tie." 
or  «*band").  Various  definitions  have 
been  given  from  the  bendi  of  this  juris- 
tical term ;  but  many  of  them  are  either 
incomplete,  or  too  general  because  of 
comprehending  other  rights  besides  those 
of  lien.   The  following  definition  is  pe^ 
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faaps  as  correct  as  any  that  has  proceeded 
from  the  judges : — "  A  lien  is  a  ri^ht  in 
one  man  to  retain  that  which  is  in  his 
possession  belonging  to  another  till  cer- 
tain demands  of  him,  the  person  in  pos- 
session, are  satisfied."  (Grose,  J.,  in 
Hammond  t.  Barclay,  2  East,  227.)  The 
definition  therefore  includes  possession  by 
the  party  cUiming  the  lien ;  and  an  un- 
satisfied demand  ^  him  against  the  owner 
of  the  property:  but  it  does  not  show 
vherein  this  right  to  retain  another  man's 
property  dififers  from  the  right  of  a 
pavnee  or  pledgee. 

The  determination  of  what  shall  be 
possession  sufficient  to  constitute  one  ele- 
ment of  lien  is  a  part  of  the  general  doc- 
trine of  possession.  It  follows  from  the 
definition  that  if  the  party  claiming  the 
lien  has  not  possession,  he  can  have  no 
lien ;  and  as  a  general  rule,  if  he  has  vo- 
loDtarily  ported  with  possession,  he  has 
lost  his  lien.  What  snail  be  a  parting 
vith  possession  sufficient  to  cause  a  loss 
of  lien  is  also  to  be  determined  by  the 
j^eneral  doctrine  of  possession.  When  pos- 
session of  the  thing  is  regained,  the  lien 
does  not  revire  if  the  possessor  gets  the 
thing  back  under  any  circumstances  firom 
vhidi  a  different  contract  may  be  im- 
plied fix>m  that  under  which  he  originally 
ohtuned  the  lien. 

The  defect  of  the  above  definition  in 
not  showing  wherein  consists  the  differ- 
ence between  lien  and  pledge  leads  to  the 
cooddention  of  the  way  in  which  the 
liglit  called  lien  arises.  It  has  been  said 
that  "  liens  only  exist  three  ways ;  either 
by  express  contract,  by  usage  of  trade,  or 
where  there  is  some  legal  relation."  (Bay- 
ley,  J.,  1  Ba.  and  Aid.,  582.) 

When  lien  arises  by  express  contract, 
it  b  umply  mortgage,  pawn,  or  pledge, 
winch  are  then  the  more  appropriate 
tenns;  or  it  is  an  agreement  ^such  as 
may  exist  in  the  case  of  principal  and 
&ctor)  that  goods  intrusted  by  one  per- 
son to  another  for  the  purpose  of  sale,  or 
&r  some  other  purpose  than  pledge,  mav 
be  retuned  by  the  party  intrusted  with 
than,  as  a  security  for  any  debt  or  balance 
due  to  him  from  the  other;  or  it  is  an 
agreement  that  he  may  retain  the  pro- 
ceeds of  things  intrusted  to  him  to  sell, 
for  the  same  purpose.    Pawn  or  pledge 


is  the  delivery  of  a  thing  by  the  owner  to 
the  pawnee,  to  be  held  and  retained  by 
him  as  security  for  a  debt  due  from  the 
owner  to  the  pawnee ;  and  it  is  a  matter 
of  express  contract.  Lien  by  contract 
differs  from  pawning  or  pledging  in  this, 
tiiat  in  the  former  the  retaining  ue  thing 
is  not  the  purpose  for  which  the  goods 
are  delivered  by  the  owner.  In  pawn  or 
pledge  goods  are  received  in  order  to  be 
retained  and  kept;  in  lien  by  contract 
they  are  delivered  by  the  o^wner  for  some 
other  purpose,  but  may  be  retained  as  a 
securi^  for  a  debt  due  from  tlie  owner  to 
the  person  to  whom  he  has  delivered  his 


Where  two  parties  have  so  dealt  witii 
one  another  that  one  has  claimed  and  the 
other  has  allowed  the  right  of  lieu  in  re- 
spect  of  anv  their  mutual  dealings,  lien 
may  exist  in  all  cases  of  like  desdings 
between  them,  if  there  be  no  verbal  or 
written  agreement  to  the  contrary.  The 
acts  of  the  parties  are  here  the  evidence 
of  tlie  contract,  which  is  as  express  as  if 
made  by  formal  words. 

The  "  lien  by  usage  "  and  "  that  where 
there  is  some  legal  relation  between  the 
parties,"  belong  to  one  class,  and  arc  not 
distinguishable.  They  are  both  included 
under  liens  which  do  not  arise  from  ex- 
press, but  iVom  implied  contract.  Lien 
may  be  defined  as  prima,  facie  a  right 
accompanying  the  implied  contract  (Lord 
Eldon.)  The  "  usage  of  trade"  is  merely 
evidence  from  which  contract  is  to  be  im- 
plied :  parties  who  mutually  act  in  con- 
formity to  a  custom  have  in  effect,  though 
not  in  form,  made  a  contract.  The  term 
*'  legal  relation"  is  only  another  mode  of 
expressing  the  mutual  rights  and  duties 
of  the  same  prties,  who  b^  their  acts 
have  brought  tnemselves  within  the  limits 
of  a  custom,  and  so  given  evidence  of  an 
intention  to  make  a  contract  Thus  an 
innkeeper  has  a  lien  upon  the  horse  of 
his  guest,  which  he  takes  into  his  stable 
to  feed ;  a  carrier  has  a  lien  on  the  goods 
which  he  carries;  a  tailor  who  is  em- 
ployed to  make  a  suit  of  clothes  has  a 
lieu  on  them  for  the  price  of  his  labour, 
if  the  cloth  be  given  to  him  for  the  purpose 
of  making  the  clothes ;  and  if  he  furnishes 
the  cloth,  and  his  customer,  after  the 
clothes  are  made,  agrees  to  have  them. 
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and  so  obtains  the  property  in  them,  the 
tailor  has  still  a  lien  on  the  clothes,  or 
any  part  of  them,  for  the  whole  price. 
The  contract  in  these  and  similar  cases  is 
for  payment  of  money  on  one  side,  in 
eousideration  for  certain  acts  to  be  done 
on  the  other;  and  the  delivery  by  one 
party  of  his  property  to  Ae  other,  who 
is  to  do  some  act  to  it,  or  in  respect  of  it, 
for  money,  implies  a  payment  of  the 
money  before  the  owner's  right  to  repos- 
sess the  thing  can  commence.  Where 
the  owner  never  had  the  property  or  pos- 
session of  the  raw  materiids,  but  acquires 
the  property  in  a  thing  by  his  bare  assent, 
as  in  the  case  just  mentioned,  the  tailor's 
prior  right  of  property  is  converted  into 
a  mere  right  to  hold  till  his  debt  is  paid, 
or,  in  other  words,  instead  of  property  he 
has  a  lien.  If  the  owner  of  a  thing  sells 
it,  nnd  agrees  to  receive  the  price  at  a 
future  day,  he  cannot  retain  the  thing  till 
the  day  of  payment,  for  he  has,  by  the 
form  of  his  contract,  excluded  himself 
from  such  right  to  a  lien. 

Lien,  unless  there  be  an  express  con- 
tract, or  a  custom  to  the  contrary,  must 
from  its  nature  be  particular,  that  is, 
must  have  reference  to  a  particular  trans- 
action and  to  a  particular  thing.  When 
it  is  general,^  that  is,  where  the  right  to 
retain  a  particular  thing  is  not  liimted  to 
a  particular  transaction,  but  exists  with 
respect  to  other  transactions  also,  there 
must  be  express  contract,  or  the  deal- 
ings of  the  parties  must  be  such  as  to  create 
that  implied  contract  which  arises  from 
acts  done  in  conformity  to  well-known 
usage. 

Lien  may  be  lost  by  voluntarily  part- 
ing with  the  thing,  by  express  ajffreement, 
or  by  agreement  to  be  implied  from  acts. 
In  geiii'ral,  when  a  person  has  a  lien  for 
a  debt,  he  waives  it  by  taking  security  for 
the  debt  A  solicitor  has  a  lien  for  bis 
bill  on  his  client's  papers  which  come  into 
his  possession  in  the  course  of  transacting 
his  business ;  but  if  he  accept  a  security 
for  his  debt,  he  can  be  legally  compelled 
to  give  np  the  papers.  From  the  ex- 
pressed agreement  tor  a  special  security 
there  necessarily  arises  the  implied  agree- 
ment to  give  up  the  thing  which  is  retain- 
ed, the  acceptance  of  sudi  special  security 
being  equivalent  to  an  agroement  to  re- 


ceive the  debt  or  demand  at  a  iiitnre  day, 
and  such  agreement  as  to  future  payment 
being  inconsistent  with  the  retaining  the 
thing,  which  act  of  retaining  is  equi^ent 
to  a  claim  for  present  payment  A  factor, 
who  has  a  lien  on  goods  in  his  possession, 
both  for  his  outlay  on  or  with  respect  to 
those  goods  and  for  his  general  balance, 
loses  his  lien  if  he  enters  into  an  express 
contract  for  a  particular  mode  of  pimnent 
If  usage  of  trade  and  acts  in  conformity 
to  it  can  be  considered  as  evidence  of  a 
contract  that  goods  shall  be  retained  by 
one  person  as  a  security  for  a  debt  or  ba- 
lance due  to  him  from  another,  an  ex- 
press contract  for  securing  payment  of 
such  debt  or  balance  must  be  considered 
as  inconsistent  with  the  implied  contract, 
and  therefore  as  determining  it. 

In  Equity,  the  vendor  of  an  estate, 
though  he  has  executed  a  conversance  and 
parted  with  the  possession  without  being 
paid,  still  has  his  estate  as  a  security  for 
such  part  of  the  purchase-money  as  is  un- 
paid. This  security  is  generally,  though 
not  with  strict  propriety,  called  the  ven- 
dor's lien.  The  ground  of  this  so-called 
lien  lies  in  the  nature  of  the  contract :  one 
party  contracts  to  give  land  for  money, 
and  the  other  contracts  to  give  money  for 
land.  Until  both  parties  nave  performed 
their  engagement,  tiie  hmd  and  ue  money 
cannot  be  considered  as  exchanged. 

Lien,  fi*om  its  nature,  is  incapable  of 
transfer.  Generally  a  lien  gives  no  right 
to  sell,  except  by  particular  custom. 
Where  a  factor  who  has  a  lien  on  the 
goods  of  his  principal,  pledges  them  for  a 
loan  of  money,  this  is  no  transfer  of  the 
lien :  the  goods  are  a  pledge  or  pawn  in 
the  hands  of  the  lender,  who  may  hold 
them  as  a  security  for  his  advance  to  the 
amount  of  the  factor's  lien.  The  lender 
may  have  a  right  to  retain  the  goods  as  a 
security  to  precisely  the  same  amount  as 
the  factor ;  but  his  right  to  retain  flows 
fW)m  a  different  source. 

The  practical  questions  which  arise 
under  the  general  doctrine  of  lien  are 
numerous  and  sometimes  not  easy  of  solu- 
tion ;  many  of  them  are  of  the  gr^test 
importance  to  the  mercantile  community. 
The  chief  cases  in  which  lien  exists  may 
be  referred  to  the  law  of  Agent,  Attorney, 
Bailment,  Carrier,  and  Factor.    Mod- 
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(agn's  work  *  On  Lien*  contains  a  collec- 
tion of  a  ooonderable  number  of  particu- 
lar instances. 

LIEUTENANT  is  an  officer  who  dis- 
charges the  duties  of  a  superior  in  his 
name  and  during  his  absence ;  and  who 
acts  immediately  in  subordination  to  him 
when  he  is  present 

Thus,  in  military  affidrs,  the  lieutenant- 
general  and  the  lieutenant-colonel  respec- 
tiTelT  superintend  the  economy  and  the 
movements  of  the  army  and  the  battalion 
under  those  who  hold  Uie  chief  command. 
The  lieutenant  of  a  company  is  also  im- 
mediately subordinate  to  the  captain,  in 
whose  abeence  he  has  the  same  powers. 
In  the  British  service  the  lieutenants  of 
the  three  regiments  of  foot*  guards  have 
the  rank  of  captain :  in  the  royal  regi- 
inent  of  ardllery,  the  royal  corps  of  en- 
gineers and  marines,  and  also  in  the 
msUiers  and  ri€e  brigade,  there  bein'^  no 
CDsigns,  the  sabaltem  officers  are  distin- 
gunhed  as  first  and  second  lieutenants. 

In  Ward's  'Animadversions  of  War' 
(1639),  it  is  said,  'A  lieutenant  is  an 
officer  of  high  credit  and  reputation,  and 
be  ooght  in  all  respects  to  bee  well  indoc- 
trinated and  qualified  in  the  arts  military, 
aad  not  mCarior  in  knowledge  to  any 
officer  of  higher  authority ;  for  an  unskil- 
ftd  captatne  may  better  (femeane  himselfe 
with  an  experienced  lieutenant  than  an 
omkiiftil  lieutenant  can  ffidge  with  a  skil- 
fbl  captaine.' 

The  price  of  a  lieutenant's  commission 
is,  according  to  the  present  regulation, — 
£  ».  d. 

lile-Guarda     1785  daily  pay  10  4 
Horse-Guards  1600  „        10  4 

Dragoons      .   1190  „  9  0 

FoouGuaids    2050  „  7  4 

Lane ...     700  „  66 

A  lieutenant  in  the  royal  navy  takes 
lank  as  a  captain  in  the  army,  and  the 
ninnber  appointed  to  ships  of  war  varies 
with  their  rate.  A  ship  of  the  first  rate 
bss  Oj^ht  lieutenants,  bendes  supernu- 
meraries ;  those  of  the  second,  third,  &c 
nta»  bave  respectively  one  less  than 
the  number  appointed  to  the  preced- 
ing rate ;  so  that  a  axth-rate  vessel  has 
three :  sloops  and  bomb-vessels  have  only 
two.  The  monthly  pay  of  a  first-lieute- 
n&t  of  seven  yeanT  standing,  in  ships  of 


the  three  first  rates,  and  that  of  lieute- 
nants commanding  gun-brigs,  schooners, 
and  cutters,  is  11/.  10s.  The  monthly 
pay  of  other  lieutenants,  for  ships  of  all 
rates,  is  9/.  4s. 
LIEUTENANT-GENERAL.      [Ge- 

NERAI..1 

LIEUTENANT,  LORD  and  DE- 
PUTY.     [LORD-LlBUTENANT.] 

LIFE  ESTATE.     [Estate.! 

LIFE  INSURANCE,  OR  REVER- 
SION. By  a  reversion,  in  the  widest 
sense,  is  meant  a  right  of  property  the  en- 
joyment of  which  is  to  commence  at  some 
future  period,  fixed  or  depending  on  con- 
tingencies, and  is  to  continue  either  for 
ever  or  during  a  term  either  fixed  or  de- 
pending on  a  contiDgency :  anything  in 
fact  which  is  to  be  entered  upon,  or  which 
may  be  entered  on  at  a  future  time,  is  a 
reversion  in  books  which  treat  on  the 
value  of  property.  The  legal  sense  of 
the  word  is  more  restricted. 

Thus  an  assurance  of  lOOZ.,  or  a  con- 
tract to  pay  100/.  at  the  death  of  a  given 
individual,  is  100/.  in  reversion  to  the 
executors  of  that  individual.  Our  object 
in  this  article  is  to  treat  of  this  most  com- 
mon species  of  reversionary  contract,  life 
insurance,  or  assurance. 

The  vjilue  of  a  reversion  depends  in 
a  very  easy  manner  u]^n  the  value  of 
the  corresponding  annuity;  that  is,  any 
given  sum,  say  100/ ,  to  be  received  when 
a  given  event  arrives,  depends  for  its 
value  upon  that  of  100/.  a  year  to  be  re- 
ceived ^7/  the  event  arrives.  Suppose, 
for  example,  that  money  makes  five  per 
cent.,  and  tbat  an  annuity,  say  upon  a  life, 
is  worth  fourteen  years'  purchase,  upon  the 
method  of  calculation  explained  m  An- 
NUITT,  p.  141.  That  is,  100/.  paid  a  year 
hence,  and  again  two  years  hence,  and  so 
on  as  long  as  the  life  lasts,  is  now  worth 
1400/.  Required  the  value  of  100/.  to  be 
paid  at  the  end  of  the  year***  in  which  the 
life  drops.  We  must  now  reason  as  fol- 
lows:— Suppose  a  perpetual  annuity  of 
100/.  a  year  is  to  be  enjoyed  by  A  during 
his  life  and  by  his  Ic^tees  afler  him. 
By  hypothesis  A's  portion  is  now  worth 


*  Aflsonmce  compuilea  usually  pay  in  a  few 
months  after  proof  of  death,  whicn  gives  a  trifling 
advantage  to  the  assured,  not  worth  considering 
in  a  very  elementary  statement  of  the  question. 
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1400/.,  and  (money  making  five  per  cent) 
the  annuity  for  ever  is  wortn  twenty 
years*  parchase,  or  2000il ;  consequently, 
the  legatee's  interest  is  now  worth  2000/. 
- 1400,  or  600/.  But  at  the  end  of  the 
year  of  death  the  legatee  will  come  into 
100/.  current  payment,  and  a  perpetual 
annuity  worth  2000/  ;  for  the  remainder 
of  a  perpetual  annuity  is  also  a  perpetual 
annmty :  his  interest  will  then  be  worth 
2100/.  Hence  we  have  ascertained  that 
2100/.  at  the  end  of  the  year  of  death  is 
now  worth  600/. :  and  the  rule  of  three 
then  gives  the  value  of  any  other  sum : 
thus  100/.  at  the  end  of  the  year  of  death 
is  now  worth  ^/.,  or  28/.  lis.  5^/. 
Hence  the  following  easy 

Rule.— To  find  the  value  of  a  given 
reversion,  subtract  the  value  of  the  same 
annuity  fW)m  that  of  a  perpetual  annuity, 
and  divide  the  difference  by  one  more  than 
the  number  of  years'  purchase  in  a  per- 
petual annuity :  or  multiply  tlie  excess  of 
the  number  of  years*  purchase  in  a  perpe- 
tual annuity  over  that  in  the  life  annuity 
by  the  reversionary  sum,  and  divide  as 
before. 

Next,  to  find  what  premium  should  be 
paid  for  the  reversion.  A  premium 
differs  from  an  annuity  in  that  a  sum  is 
paid  down,  and  also  at  the  end  of  evei^ 
year :  consequently  it  is  worth  one  year's 
purchase  more  than  an  annuity,  ui  the 
preceding  question,  the  annuity  was  worth 
fourteen  years'  purchase ;  consequently 
the  premium  now  is  worth  fifteen  years' 
purchase.  But  the  present  value  of  all  the 
premiums  is  to  be  also  the  present  value 
of  the  reversion,  or  28/.  11«.  5jk/.,  whence 
the  premium  should  be  the  fifteenth  part 
of  this,  or  W.  18s.  \d.  Hence  to  find  the 
premium,  divide  the  present  value  of  the 
reversion  by  one  more  than  the  number  of 
years'  purchase  in  the  life  annuity.  But 
when,  as  most  commonly  happens,  the 
premium  is  wanted  without  the  present 
value,  the  following  is  an  easier 

Rule. — Divide  the  reversionary  sum 
separately  by  one  more  than  the  number 
of  years'  purchase  in  the  perpetual  annu- 
ity, and  one  more  than  the  number  of 
years'  purchase  in  the  life  annuity :  the 
difference  of  the  quotients  is  the  premium 
required.  Thus,  if  in  the  preceding  ex- 
ample we  divide  100/.  by  204-1  and  by 


14-1-1,  or  by  21  and  15,  we  find  4/.  15».  3<f. 
and  6/.  Ids.  4</.,  which  differ  by  I/.  18s.  \d. 
the  same  as  before. 

The  life  we  have  been  tacitly  consider^ 
ing,  when  we  talked  of  an  annuity  being 
worth  fourteen  years'  purchase,  at  five 
per  cent,  is  one  of  about  thirty-six  years 
of  age.  The  first  impression  must  be, 
that  the  proposed  premmm  is  ridiculously 
small.  Make  it  up  to  2/.,  and  it  will  be 
fifty  years  before  the  premiums  reach 
100/.  Some  such  consideration  must  have 
moved  the  law  officers  of  ^e  crown  in 
1 760,  when  they  refused  a  charter  to  the 
Equitable  Society,  then  charging  a  per- 
mium  of  about  4/.  at  the  age  of  thirty- 
six,  on  account  of  the  lowness  of  their 
terms.  But  it  is  to  be  remembered,  that 
those  who  receive  the  premiums  are  to 
invest  them  immediately  at  five  per  cent, 
and  are  to  invest  the  interest,  thus  making 
compound  interest ;  persons  aged  thirty- 
six  live,  one  with  another,  about  thirty 
years,  which  is  sufficient  time  for  the 
premiums,  with  their  interest,  to  realize 
100/.  for  each  person,  one  with  another. 

We  now  show  the  manner  in  which  a 
simple  result  of  calculation  answers  its 
end.  To  simplify  the  case,  suppose  an 
office  starts  with  5642  individual  sub- 
scribers, each  aged  thirty  years,  tlie  mor- 
talit]|r  among  uem  being  that  of  the 
Carlisle  Table.  The  bargain  is  for  a 
short  assurance,  as  it  is  called,  of  twenty 
years,  and  of  1000/. ;  that  is  to  say;  the 
executors  of  each  one  who  dies  within 
twenty  years  are  to  receive  1000/.  at  the 
end  of  the  year  of  death.  Money  makes 
three  per  cent,  once  a  year.  According 
to  the  table  then,  there  are  57,  57,  56, 
&c,  deaths  in  the  successive  years,  and 
the  following  is  tiie  result,  the  proper  pre- 
mium being  calculated  at  111.  1 2s.  dj</. 
each  person,  or  more  exactly  1 1,614/.  16s. 
for  1000  persons.  It  is  supposed  that 
there  are  no  expenses  of  management 
At  the  outset  the  office  receives  65,530/. 
from  the  5642  persons  assured:  this  is 
immediately  invested  at  three  per  cent, 
and  yields  1966/.  by  the  end  of  the  year, 
making  67,496/.  But  at  the  end  of  the 
year,  the  claims  of  the  executors  of  fifty- 
seven  persons  who  have  died  during  the 
year  are  to  be  satisfied,  which  requires 
a  disbursement  of  57,000/.,  redudng  the 
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MKneCy*s  aociiiira]atioD  to  10,496/.  The 
contribaton  who  are  left,  5585  in  number, 
DOW  pay  their  second  premiums,  64,869/., 
so  that,  these  being  immediately  inyested, 
the  company  has  75,365/.  at  interest 
during  the  second  year.  This  yields 
2261/4  so  that  by  Hie  end  of  the  year 
77,626/.  is  accmnnlated.  Then  comes  the 
demand  of  57,000/.  on  behalf  of  fifty-seven 
contributors  deceased  during  the  year, 
which  reduces  the  accumulation  to 
20,626Z.  This  is  more  than  it  was  at  the 
Rune  time  last  year.  In  this  way  the 
company  goes  on,  accumulating  to  an 
amount  which  would  lead  a  person  unac- 
qnaiated  with  the  subject  to  conclude  that 
the  premium  must  be  too  large ;  in  fkct, 
ten  years  give  an  accumulation  of  9 1 ,809/. 
Bat  now  the  state  of  a&irs  begins  to 
change;  the  contributors  have  been  di- 
ininidiing,  while  the  claims  have  been 
increasing,  until  the  yearly  incomings  no 
bnger  equal  the  outjgoings.  The  accu- 
mnlatioDs  then  come  in  to  make  good  the 
difference  in  snch  manner  that  by  the 
time  the  remaining  contributors  come  to 
be  fifty  years  of  age,  and  the  claims  of 
sixty-one  who  died  in  their  fiftieth  year 
bave  been  satisfied,  there  only  remains 
9L  of  the  91,809/. ;  and  this  8/.  is  merely 
^  error  arising  from  omitting  shillings, 
ftc,  in  the  calculation.  Something  of 
the  same  kind  must  take  place  in  every 
oflioe  which  dies  a  natural  and  solvent 
death;  the  only  difference  being  that, 
when  new  business  ceases,  instead  of  a 
ninnber  of  contributors  all  of  the  same 
xge,  and  under  similar  contracts,  both 
•ges  and  coatracts  vary  connderably. 

There  are  certain  tables  whicn  are 
TBrioosly  named  (sometimes  after  Mr. 
Barrett,  the  inventor,  sometimes  after 
Mr.  Griffith  Davies,  the  improver ;  some- 
times after  D  and  N,  letters  of  reference 
med  in  them),  but  which  we  call  commu- 
tation tables.  They  are  described  in  the 
"Treatise  on  Annuities,"  in  the  Library 
Y  ^<!^  KnowUdae,  and  a  copious  col- 
KctioD  is  given :  auo  in  an  article  in  the 
*  Companion  to  the  Almanac'  for  1840. 
They  very  much  exceed  in  utility  those 
▼hich  preceded  them. 

An  ttsnrance  company  is  a  savings' 
l»ok,  with  a  mutual  understanding,  pre- 
*cnfly  to  be  noticed,  between  the  contri- 


butors. To  make  out  this  proposition, 
let  us  sappose  that  A  borrows  money,  and 
inspires  his  life  for  the  amount  as  a  se- 
curity to  his  creditor.  For  this  he  has  to 
pay  a  premium.  If  life  were  certain,  the 
office  of  the  company  would  be  to  receive 
and  invest  these  premiimis,  which  would 
be  calcttlatedi  in  such  a  manner  as  with 
their  interest  to  amount  to  a  sum  suffi- 
cient to  discharge  the  loan  in  a  settied 
time.  At  the  end  of  this  time  the  cre- 
ator (who  has  been  all  this  while  re- 
ceiving interest  for  his  money  from.  A) 
calls  upon  A  to  make  his  claim  upon  the 
office,  and  repay  the  loan  with  the  money 
received.  If  such  an  office  existed,  lire 
bein^  certain,  the  rationale  of  the  pro- 
ceedmg  would  be  that  the  creditor,  thoueh 
tolerably  confident  of  A's  power  and  will- 
ingness to  make  any  yearly  pa^onent, 
whether  of  interest  or  instalment,  will  not 
trust  him  steadily  to  lay  by  and  improve 
yearly  instalments,  but  requires  that  he 
should  make  his  instalments  payable  to 
third  puties,  who  are  engaged  not  to  re- 
turn them  on  demand  until  they  amount 
to  a  sum  sufficient  for  the  discharge  of 
the  debt  Such  an  office  certainly  could 
not  exist,  on  account  of  the  uncertainty  of 
individual  life.  At  soon,  however,  as  it 
is  known  that  the  duration  of  masses  of 
individuals  can  be  calculated  with  to- 
lerable accuracy,  there  is  a  remedy  for 
the  individual  uncertainties.  Let  a  large 
number  of  debtors,  similarly  situated 
with  A,  agree  to  be  guarantees  for 
one  another ;  that  is,  Ijet  each  of  them  pay 
during  his  life  not  only  his  own  instal- 
ments, but  such  additional  sums  as  will 
provide  the  means  of  meeting  the  deficits 
of  those  who  die,  and  the  savings'  bank 
thus  constructed  will  become  an  assurance 
office.  Of  course,  it  matters  nothing 
whether  these  debtors  pay  their  instal- 
ments to  a  person  agreed  on  among 
themselves,  or  go  to  a  company  which  un- 
dertakes the  management  of  such  con- 
cerns. And  again,  it  makes  no  difference 
whether  the  instalments  are  for  Hquid- 
aticA  of  debt,  or  to  accumulate  a  provision 
for  widows  and  children.  We  have  taken 
the  case  of  debtors,  because  in  such  a 
case  an  office  looks  more  like  a  mere  in- 
demnitr-office  than  when  its  contributors 
enter  for  the  benefit  of  their  fiunilies; 
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still  however,  in  the  former  case,  it  is  evi- 
dent that  the  premiums  are  pardy  instal- 
'ments  of  debts,  partly  sums  intended  to 
make  good  the  deficiency  of  the  life-in- 
stalments of  those  irbo  die. 

Let  us  now  suppose  a  company  to  be 
formed  for  the  simple  purpose  of  assuring 
lives.  Their  business  is  to  invest  the 
premiums  of  those  who  assure  with  them ; 
their  receipts  will  consist  entirely  of  cur- 
rent premiums  and  interest  on  the  invest- 
ments of  the  old  ones;  and  their  out- 
goings will  contain  expenses  of  manage- 
ment, payment  of  claims,  purchase  of 
their  own  policies,  and  (possibly)  losses 
by  bad  investment 

There  is  one  question  which  is  gene- 
rally settled  at  the  very  outset,  namely, 
whether  the  company  is  to  be  what  is 
called  mutual,  pniprietary,  or  mixed. 

A  mutual  company  is  one  in  which  the 
members  stand  bound  to  each  other,  and 
constitute  the  company  themselves.  In 
such  a  company  no  capital  is,  generally 
speaking,  raised  at  the  outset,  except  a 
small  sum  for  necessary  expenses  at 
starting.  This,  however,  is  not  neces- 
sarily Sie  feature  of  a  mutual  company ; 
for  if  its  members  choose  to  constitute 
themselves  an  investment  company  as 
well  as  an  assurance  company,  they  may, 
without  losing  their  mutual  cluu*acter, 
require  every  assurer  to  be  also  a  share- 
holder. In  a  mutual  company  the  profits 
of  course  are  divided  among  the  assured. 
A  proprietary  company  is  one  in  which 
a  body  of  proprietors  raise  a  capital  and 
pledge  it  for  the  payment  of  claims,  in 
case  the  premiums  are  not  sufficient :  for 
this  security  they  receive,  in  addition  to 
the  interest  of  their  own  capital,  the  pro- 
fits of  the  assurance  business.  It  has 
long  been  proved  that,  with  proper  tables 
of  premiums,  and  a  fidr  amount  of  bud- 
ness  at  starting,  this  capital  is  an  unne- 
cessary security;  and  the  only  reason 
which  could  now  make  such  an  office 
desirable  would  be  the  lowness  of  its 
premiums.  Of  course  it  matters  nothing 
to  the  assured  how  they  are  paid,  as  long 
as  they  are  paid;  the  capital  may  be 
diminished,  but  the  assurer  cares  for 
nothing  except  its  exhaustion  before  his 
turn  comes.  This  must  be  the  sole  con- 
sideration with  a  person  who  is  tempted 


by  low  premiums  to  a  purely  proprietary 
omce:  the  nominal  capital  signifies  no- 
thing ;  it  is  upon  the  amount  of  assurance 
to  which  it  (with  the  premiums)  is 
pledged  that  the  solvency  of  the  office 
depends.  Generally  speaking,  however, 
we  believe  it  will  be  found  that  the  purely 
proprietary  offices  have  not  allowed  them- 
selves to  run  much  risk. 

A  mixed  office  is  one  in  which  there  is 
a  proprietary  company,  which  does  not 
take  all  the  profits,  but  a  share ;  the  rest 
being  divided  among  the  assured.  The 
only  ^ood  effi^t  of  the  capital  upon  the 
condition  of  the  assured  in  such  a  com- 
pany is  this : — that  the  dii^ectors,  having 
fixed  capital  as  well  as  premiums,  may 
justifiably  seek  for  investments  which  a 
mutual  company  must  avoid.  Having 
the  capital  to  make  good  purely  oom- 
merdal  losses,  they  may  perhaps  attempt 
to  get  a  higher  rate  of  interest,  and  of 
course  take  more  risk  of  loss;  the  as- 
sured, who  are  sharers  in  the  whole  of 
the  profits,  since  the  profits  of  premiums 
and  profits  of  original  capital  are  not 
distinguished,  come  in  for  their  share  of 
the  extra  profits  of  the  capital.  But  no 
such  attempt  at  gaining  higher  interest 
by  secondary  securities  should  be  made 
until  a  sum  sufficient  (with  future  pre- 
miums) to  meet  all  claims  is  invested  in 
I  the  very  safest  securities  which  tiie  state 
of  society  offers. 

There  is  much  coniusion  in  the  ideas 
of  many  persons  about  interest,  arising 
from  not  distinguishing  between  inten^st 
and  other  returns.  Perhaps  it  would  be 
best  to  retain  the  term  interest  in  its 
ffeneral  loose  signification,  and  to  sub- 
divide it,  for  accuracy,  into  pure  interest 
or  net  profit,  debt-insurance,  and  salary. 

In  the  construction  of  a  table  of  pre- 
miums, three  points  must  be  left  to  the 
judgment  of  the  constructor, — the  rate  of 
interest,  the  table  of  mortality,  and  the 
addition  to  be  made  for  expenses  of  ma- 
nagement and  probable  fluctuation,  or 
discrepancy  between  the  predictions  of 
the  table  and  the  events  which  actoally 
arrive.  The  third  point  would  not  arise 
if,  as  was  once  the  case,  the  table  of  mor- 
tality made  life  much  worse  than  the 
actually  prevailing  state  of  tUngs  shows 
I  it  to  be.    Security  against  adverse  fioctn- 
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ftdon  is  thus  taken  in  the  choice  of  the 
table;  and  this  was  done  by  the  older 
offices,  whidi  chose  the  IVorthampton 
Table — by  the  Equitable,  for  instance. 
Bat  we  hold  decidedly  by  the  method  of 
choosing  a  true  table,  and  augmenting 
the  premiums  ^Ten  by  it  as  a  safeguara 
against  fluctuation ;  and  for  this  reason, 
that  wrong  tables  are  usually  unequally 
wrong,  making  different  errors  at  differ- 
ent ages,  and  thus  augmenting  different 
real  premiums  by  different  per-centages. 

According  to  the  Carlisle  Table  (which 
we  prefer  for  the  purpose),  of  5642  per- 
sons alive  at  the  age  of  30,  3018  are  alive 
at  65,  whence  the  chance  of  living  till 
the  second  age  is  30184-5642  or  '5525. 
Now  by  applying  calculation  to  this  ques- 
tion, we  find  tl^t  an  office  which  would 
have  practical  certainty  (thousands  to 
one  for  it)  that,  as  far  as  this  instance  is 
oodberoed.  tiie  office  should  not  be  injured 
by  adverse  departure  of  events  from 
tables,  must  make  provision  for  twenty- 
five  deaths,  at  least,  in  the  period  above- 
mentioned,  more  than  the  ^les  predict, 
out  of  250  persons  at  the  commencement 
And  this  even  on  the  supposition  that  the 
table  itself  can  be  certainly  reckoned  upon 
as  representing  the  law  of  mortality  of 
the  whole  insurable  population.  It  would 
be  a  very  long  process  indeed  to  apply 
calcubtion  in  detail,  so  as  to  form  a  well 
supported  idea  of  the  proper  amount  of 
precaution  against  fluctuation;  and  the 
question  is  mixed  up  with  another,  to 
which  we  proceed. 

The  rate  of  interest  to  be  assumed  is 
an  element  which  requires  the  greatest 
caution.  It  must  be  a  rate  which  can 
aetoally  be  made,  and  therefore  prudence 
requires  that  it  should  be  sometning  be- 
low that  which  may  reasonably  be  looked 
for.  To  show  how  powerful  an  agent  it 
is,  we  shall  repeat  Uie  example  already 
given,  of  the  5642  insurers  for  twenty 
years,  on  the  supposition  that  the  office 
whid^  charges  as  for  3  per  cent  finds 
itself  able  to  make  3j^  per  cent,  and  it 
will  appear  that  the  office  leaves  off  with 
an  aoemnnlation  of  15,44lZ.  nearly;  and 
if  it  be  lucky  during  the  first  years,  it 
may  be  said  to  be  safe  against  any  fluctu- 
ation fbr  which  there  is  an  even  chance, 
by  tJie  increase  of  interest  alone. 


Take  what  amount  of  precaution  we 
may,  an  office  must,  at  first  starting,  de- 
pend upon  something  either  of  capital  or 
guarantee.  Even  a  mutual  office  must 
raise  something  at  the  outset.  Tables 
must  be  constructed  with  very  large  ad- 
ditions to  the  calculated  premiums,  which 
are  to  meet  the  very  earliest  contingencies 
alone ;  indeed  it  is  difficult  to  say  what 
addition  would  be  too  large.  But  this 
point  it  is  unnecessary  to  insist  on,  since 
we  can  hardly  suppose  it  possible  that 
any  set  of  men  would  found  an  office 
with  no  resource  except  premiums  from 
the  very  commencement  Supposing  pro- 
per precautions  to  be  taken,  we  imagine 
that  an  addition  of  25  per  cent  to  pre- 
miums calculated  from  the  Carlisle  Tables 
at  3  per  cent  per  annum,  is  sufficient  to 
place  a  mutual  office  upon  a  sound  foot- 
ing, and  to  give  a  very  great  prospect  of 
a  return  in  the  shape  of  what  is  called 
profit  It  never  has  been  found  that  an 
office  charging  at  this  rate  has  been  with- 
out surplus  of  some  kind. 

This  surplus  has  been  called  by  the  in- 
accurate name  of  profit,  whereas  it  is 
really  that  part  of  the  security  against 
fluctuation  of  interest  and  mortality  which 
has  been  found  to  be  unnecessary.  In 
mutual  offices  it  is  to  be  returned  to  the 
assured  in  an  equitable  manner ;  in 
purely  proprietary  offices,  it  is  really 
profit  to  tiie  proprietors,  whose  capital 
has  yielded  them  the  ordinary  interest, 
since  by  hypothesis,  none  of  it  has  been 
necessary  to  meet  claims,  and  they  there- 
fore share  among  themselves  the  residue 
of  the  premiums.  It  is  impossible  to 
avoid  this  surplus  in  a  well-constituted 
office,  for  the  matiiematical  line  which 
separates  surplus  from  deficiency  cannot 
be  expected  to  be  attained,  so  that  those 
who  would  not  have  the  latter  must  take 
care  to  have  the  former.  It  is  usual  among 
the  offices  to  adopt  a  plan  for  increasing 
this  surplus,  which  we  will  now  describe. 

Two  rates  of  premiums  are  adopted,  the 
one  less  than  the  other.  Those  who  pay 
the  higher  rate  are  to  have  a  share  of  the 
surplus:  those  who  pay  the  lower  rate 
have  nothing  but  the  nominal  sum  fbr 
which  they  assure.  If  the  table  of  lower 
rates  vield  a  surplus  (which  it  is  supposed 
it  will  do),  that  surplus  goes  to  augment 
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the  final  receipts  of  those  -who  assure  for 
profits.  This  scheme  may  be  very  well 
practised  by  a  proprietary  company,  or 
by  an  old  mutual  oompany,  but  whetl^er 
il  u  a  good  plan  for  a  young  mutual  com- 
ply to  adopt,  may  be  a  quesdon. 

The  public  has  been  much  misled  by  a 
notion  that  assurance  comDanies  must  ac- 
cumulate large  profits,  and  the  Equitable 
has  been  constantly  cited  as  the  proofl 
Now,  alt  who  would  form  an  opinion  on 
this  subject  must  remember  that  the  dr- 
cumstanoes  of  the  Equitable  are  very  pe- 
culiar. It  realized  large  accumulations, 
in  the  first  instance,  by  an  excess  of  cau- 
tion commendable  at  the  time,  but  since 
proved  to  be  unnecessary.  Of  late  years, 
newly  assured  parties  are  allowed  to 
share  in  these  accumulations,  on  con- 
dition that  they  are  first  assured  in  the 
office  for  a  large  number  of  years,  taking 
the  chance  of  receiving  less  than  their 
premiums  are  really  worth.  This  how- 
ever is  not  the  question  here ;  we  merely 
stop  to  remind  the  reader  who  is  disposed 
to  form  a  general  opinion  about  offices, 
because  the  executors  of  A,  B,  and  C  re- 
ceive two  or  three  times  the  sum  for 
which  those  persons  were  nominally  in- 
sured, that  this  only  happens  because  D, 
E,  and  F,  who  died  during  the  days  of  a 
caution  which  has  since  been  shown  to  be 
unnecessary,  did  not  get  their  share  of  the 
then  existing  surplus. 

The  expenses  of  manajgement  are  rela- 
tively trifling  when  the  office  has  obtained 
a  lar^  amoimt  of  business,  but  they  bear 
heavily  on  young  offices  during  the  first 
years. 

The  division  of  the  profits  (so  called), 
that  is,  the  method  of  returning  to  the 
assured  the  surplus  of  their  premiums, 
with  their  accumulations  of  interest,  has 
been  the  subject  of  much  discussion. 
Offices  have  adopted  very  different  modes 
of  proceeding  in  this  respect :  some  keep 
this  surplus  mr  the  older  members ;  some 
divide  it  by  addition  to  the  policies  made 
annually,  or  at  periods  of  nve,  seven,  or 
ten  years ;  some  apply  it  in  reduction  of 
premiums  as  fiist  as  its  value  is  ascer^ 
oertained.  Most,  or  all,  of  the  methods 
followed  by  the  offices  seem  to  be  fiiir, 
that  is,  they  make  the  chance  of  surplus 
the  same  for  one  member  as  for  another,  at 


least  of  those  who  enter  at  the  same  age : 
if  there  be  any  thing  inequitable,  it  arises 
when  the  premiums  are  disproportioned 
at  different  ages,  so  that  the  surplus  is 
differentiy  levied  upon  different  classes  of 
members.  Leaving  this  however,  we 
shall  proceed  to  enquire  what  may  be  the 
probable  amount  of  surplus  in  an  office 
charging  premiums  made  from  the  Car- 
lisle Table  at  three  per  cent,  with  twenty- 
five  per  cent,  added,  taking  the  most 
&vourable  suppositions.  Let  the  mor- 
tality be  no  greater  than  that  in  the  table, 
let  there  be  no  expenses  of  management, 
and  let  the  office  be  able  to  net  four  per 
cent  compound  interest  Then  we  find 
that  the  office  is  in  reality  charging  for 
the  following  sums,  under  the  name  of 
100/.;  that  is  to  say,  all  the  preceding 
suppositions  being  correct,  the  office  mi^ht 
undertake  to  pay  the  following  sums  in- 
stead of  the  100/.  minimum  which  tliey 
do  really  guarantee.  The  sums  are  only 
roughly  put  down,  within  a  pound  or 
thereabouts. 

A^.  £. 

35  167 

40  155 

45  152 

There  is  an  inequality  here  which 
arises  from  the  supposition  of  the  officse 
gaining  a  greater  interest  than  was  sup- 
posed in  its  tables ;  and  it  is  obvious  that 
the  ^ung  assurer  must  make  that  excess 
of  interest  more  beneficial  to  the  office 
than  the  old  one.  Conse<|uentiy  where 
an  office  realizes  some  of  its  surplus  by 
excess  of  interest,  there  is  equity  in  giving 
the  one  who  entered  young  somewhat 
more  than  the  one  who  ent^ed  later  in 
life.  But  this  has  never  been  the  principle 
on  which  any  office  made  its  diviuons: 
some  distinjpiish  those  who  have  been  a 
long  time  in  the  office  from  those  who 
enter  newly,  and  the  greater  number  of 
those  so  distinguished  must  have  entered 
younger  tlum  the  greater  number  of  the 
undistinguished ;  but  the  intention  of  the 
office  has  no  reference  to  age  at  eaitrj^ 
but  only  to  time  of  continuance. 

The  true  method  of  determining  the 
actually  existing  surplus  must  have  some 
connection  with  that  which  would  be  fol- 
lowed if  the  company  wished  to  break  ap, 
dividing   its    assets   fiiirly   among  the 


A«e. 

£, 

20 

166 

25 

163 

30 

160 

A«e. 

£. 

50 

146 

55 

144 

60 

141 
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asmred.  Let  ns  suppose  the  stock  of 
the  companj,  all  that  it  actoally  has  or 
eoold  realize,  to  be  -worth  half  a  million, 
and  that  the  premiums  which  the  existing 
oontribators  would  pay  are  valued  at 
another  half  million,  while  the  claims  of 
these  contributors  are  valued  at  750,000/. 
Consequently  there  is  a  million  to  meet 
750,000/.,  or  133)/.  can  be  given  for  100/. 
Now  snppoce  that  instead  of  breaking  up, 
the  oiBce  wishes  to  know  how  much  it 
can  afford  to  give  in  payment  of  a  claim 
of  100/.  The  first  Question  is,  how  did 
this  surplus  arise  f — the  office  has  in  pos- 
sessioD  or  prospect  250,000/.  more  than 
what  is  estimated  to  be  absolutely  ne- 
cessary. If  this  surplus  really  arose  out 
of  the  natural  operation  of  the  premiums, 
ftc.,  it  is  clear  that  the  office  is  now  in  a 
condition  to  pay  133)/.  for  100/.  Sup- 
posing this  done  for  the  current  year,  the 
Talnation  of  the  next  year  will  point  out 
what  alteration,  if  any,  is  necessary.  This 
mode  of  division  is  the  safest  in  the  lone 
run,  because  any  excess  in  one  year  will 
be  compensated  m  ftiture  years.  Another 
mode  is  to  divide  the  surplus  of  250,000/. 
among  the  existing  policies,  in  equitable 
proportions ;  and  a  third  is  to  consider  it 
as  advance  of  premium  on  the  part  of  the 
existing  contributors,  and  to  diminish 
their  future  premiums  as  if  the^  had 
actually  made  such  advance.  It  is  not 
however  our  present  purpose  to  extend 
an  article  alr^y  longer  tnan  we  had  in- 
tended it  to  be,  l^  entering  into  a  length- 
ened explanation  on  this  point. 

The  benefits  of  life  assurance  (which  is 
in  reality  a  large  combination  of  small 
sums  tor  the  purpose  of  beneficial  invest- 
ment, with  a  contract  among  those  who 
invest  that  the  inequalities  of  life  shall  be 
compensated  so  that  those  who  do  not  live 
their  average  time  shall  be  sharers  in 
the  good  fortune  of  those  who  exceed  it), 
and  the  moral  considerations  which  should 
induce  every  friend  of  his  species  to  pro- 
mote and  extend  it,  are  of  course  not 
the  particular  motives  which  actuate 
the  fennders  of  such  offices,  though  no 
doubt  they  have  them  in  the  same  degree 
as  others.  To  bring  business  to  a  parti- 
cular office  becomes  their  interest  and 
their  object;  and  every  possible  mode  of 
investment*  has  been  held  out  to  engage 


the  attention  and  suit  the  particular  ob- 
jects of  the  assurer.  To  this  of  course,  in 
general,  we  do  not  object :  for  instance, 
when  a  company  proposes  twenty  differ- 
ent kinds  of  assurances,  it  is  enough  ibr 
the  public  that  the  terms  of  each  kind 
are  sufficiently  high  and  not  too  iiigh. 
But  it  sometimes  happens  that  among  the 
proposals  which  are  held  out  for  the 
assurer's  acceptance  are  to  be  found  some 
which  altogether  militate  against  the 
moral  principles  of  assurance ;  these 
are  prudence,  foresight,  and  present 
self-denial  for  the  attainment  of  ulti- 
mate prosperity  and  of  present  security 
against  the  chances  of  life.  When  an 
office  announces  tiiat  it  is  willing  to  leave 
a  part  of  the  premium  in  the  assurer's 
hands,  on  his  paying  interest  for  it  in  ad- 
vance, the  office  in  the  meanwhile  hold- 
ing the  policy  as  a  security, — what  is  it 
but  enticing  a  person  to  assure  for  mpre 
than  he  can  afford  to  do,  and  to  borrow 
money  for  the  purpose  of  paying  the  pre- 
miums ?  The  office  majr,  with  caution, 
make  itself  secure;  but  it  throws  upon 
the  customer  the  strong  probability  of 
Aiture  disappointment.  When  the  time 
comes  for  linking  of  the  repayment  of 
the  advances  which  the  office  lias  virtu- 
ally made,  the  assurer  will  frequentiy 
find  himself  obliged  to  sell  that  policy  to 
the  office  which  he  had  counted  upon  for 
the  benefit  of  his  family.  Now  out  of  the 
purchase  money  must  be  deducted  the 
sums  in  arrear  to  the  office  ^upon  M-hich 
interest  has  always  been  paid  in  advance) ; 
and  when  the  assurer  comes  to  put  his  ba- 
lance against  what  he  has  actually  paid, 
he  will  see  that  he  never  did  a  more  im- 
prudent act  The  office  is  not  to  blame 
for  anything  but  having  thrown  the  ori- 
ginal offer  in  his  way ;  they  have  only 
lent  him  money  on  the  same  terms  as 
they  would  have  lent  it  to  others;  and 
they  may  say,  and  truly,  that  it  was  his  o?ni 
fimlt  if  he  engaged  in  an  imprudent  spe- 
culation. But  IS  it  not  then  a  fault  to 
entice  others  to  imprudence,  knowing 
how  much  more  easily  men  are  induced 
to  be  imprudent  than  to  be  prudent  ? 
LIGAN.  [Flotsam.] 
LIGHTHOUSE.  [Trinity  House.] 
LINEAL  DESCENT.  [Descent.] 
LINEN,  cloth  woven  with  the  fibres 
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of  the  flax-plant  {Zinum  usitatissimum), 
a  manufiicture  of  so  ancient  a  date  that 
its  origin  is  unknown.  linen  cloths 
were  xnade  at  a  very  early  period  in 
Ggypt,  as  we  see  from  the  cloth  wrap- 

{>ing8  of  the  mummies,  which  are  idl 
inen.  It  appears  also  that  linen  was,  in 
the  time  of  Herodotus,  an  article  of  ex- 
port from  Egypt    (ii.  105.) 

After  the  separation  of  the  ligneous 
fibres  of  the  plant,  the  distaff  and  common 
spinning-wheel  were  employed  for  the 
preparation  of  the  thread  or  yam,  and  the 
hand-loom  eenerally,  in  its  simplest  form, 
was  used  ror  weaving  the  cloth.  The 
first  attempts  to  adapt  the  inventions  of 
Hargreaves  and  Arkwright  to  the  spin- 
ning of  flax  were  made  at  Leeds  within 
the  present  century.  Mill-spun  yam  is 
now  universally  employed  by  the  linen- 
weavers  of  this  kingdom  for  the  produc- 
tion of  the  ver^  finest  lawn,  as  well  as  of 
the  coarsest  Imen;  and  the  use  of  the 
power-loom  has  been  adopted  for  weav- 
mg  all  but  the  very  finest  and  most  costly 
fiibrics.  The  consequences  of  these  im- 
provements have  been  to  render  this 
country  independent  of  all  others  for  the 
supply  of  linen  yam  of  every  quality, 
and  to  diminish  in  a  most  important  de- 
cree the  cost  of  linen  £ibrics;  so  that 
British  yams  and  cloths  are  now  profita- 
bly exported  to  countries  with  which  the 
manufacturers  of  Great  Britain  and  Ire- 
land were  fonnerlv  unable  to  compete, 
and  against  which  they  were  "  protected  *' 
in  the  home  market  by  high  duties  on 
importation. 

The  growth  of  the  linen  manuflMSture  in 
Ireland  is  ascribed  to  the  legislative  ob- 
straction  raised  in  the  reign  of  William 
III.  to  the  prosecution  of  the  woollen 
manu&cture  m  that  part  of  the  kingdom, 
which  it  was  alleged  interfered  prejudid- 
ally  with  the  clothiers  of  England.  The 
linen  weavers  were  at  the  same  time  en- 
couraged by  premiums  of  various  kinds 
distributed  by  public  boards  authorised 
by  parliament,  and  by  bounties  paid  on 
the  exportation  of  linen  to  foreign  coun- 
tries. 

In  1835  the  quantity  of  linen  shipped 
from  Ireland  was  estimated  at  70,209,572 
yards,  the  value  of  which  was  3,730,854/. 
{Report  of  Irish  Railway  CommisHonen,) 


The  linen  manufacture  was  introduced 
into  Scotland  early  in  the  last  century, 
and  in  1727  a  board  of  trustees  was  ap- 
pointed  for  its  superintendence  and  encoa- 
ragement  Notwithstanding  tins  and  the 
further  stimulus  afforded  by  premiums 
and  bounties,  the  progress  of  the  manu- 
facture in  that  part  of  the  kingdom  was 
for  a  long  time  comparatively  unimpor- 
tant At  Dundee,  the  great  seat  of  the 
Scotch  linen  trade,  there  were  imported 
in  1837,  30,740  tons  of  flax,  besides  3409 
tons  of  hemp,  and  there  were  exported 
from  that  place  G4 1,938  pieces  of  different 
qualities  of  linen,  sail-cloth,  and  bagging, 
brides  a  quantity,  computed  to  be  as 
great,  retained  for  home  use. 

The  bounties  allowed  on  the  shipment 
of  linens  were  graduated  accordine  to 
their  quality  and  value,  and  ranged  from 
a  hal^nny  to  a  penny  halfpenny  per 
yard.  After  being  gradually  diminished 
for  some  years  these  bounties  were 
finally  (Uscontinued  5th  January,  1832. 
The  manufacture  has  not  suffered  from 
this  circumstance,  while  the  country  has 
saved  firom  300,000/.  to  400,000/.  per  an- 
num formerly  paid  to  enable  foreigners 
to  purchase  our  linen  at  prices  below  the 
cost  of  production. 

The  number  of  flax  factories  at  work  in 
different  parts  of  the  kingdom,  according 
to  returns  made  by  the  inspectors  of  fuc- 
tones  in  1835  was  347,  of  which  152 
were  in  England,  1 70  in  Scotland,  and  25 
in  Ireland.  In  1843  there  were  392  flax 
factories  in  the  United  Kingdom,  and  the 
number  of  persons  employed  in  them  was 
43,487.  According  to  the  census  of  1841, 
there  were  in  Great  Britain  85,213  em- 
ployed in  the  linen  manufacture  in  its 
various  branches. 

Linen  is  next  in  importance  to  cotton 
and  woollen  goods  as  an  article  of  export 
The  quantity  of  linen  exported  from  the 
Unit^  Kingdom  in  the  five  years  from 
1828  to  1832,  averaged  59,734,219  yards 
annually,  and  in  the  five  years  from 
1833  to  1837,  the  annual  average  was 
69,9 1 1 ,799  yards.  The  quantity  of  lineo 
yam  exported  in  the  six  years  from  1832 
to  1837  was  as  under  :— 

Ibt. 
:i832         .         .  110,188 

1833         .  .  9S5,682 
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u». 

. 

.        1,533,325 

• 

.       2,611,215 

• 

.    .  4,574,504 

• 

.       8,373,100 

The  quantities  of  manafactared  linen 
and  linen  yarn  exported  in  the  following 
years  was  as  under : — 

Linen,  yards.  Yarn,  Iba. 

1838  77,195,894         14,923,329 

1839  85,256,542         16,314,615 

1840  89,373,431         17,733,575 

1841  90,321,761         25,220,290 

1842  69,232,682         29,490,987 

1843  84,172,585         23,358,352 
The  declared  value  of  the  exports  of 

linen  and  linen  yam  in  1843  and  1844 
was  as  follows : — 

1843.  1844. 

£.  £. 

Unen  manofactures  2,803,223  3,055,243 

Linen  yam       .       •     898,829  1,021,796 


3*702,052     4,077,039 
The  total  Talue  of  the  exports  of  lineu 
to  France  in  1828  amounted  to  no  more 
than  7228/.,  the  value  of  64,212  yards  of 
linen;  whereas  in  1842  that  country  took 
from  us  8,586,667   yards  of  linen,  and 
22,202,292  lbs.  of  yam,  valued  together  at 
1,019,694/.     The  exports  to  the  United 
States  of  North  America  amounted  in 
1836  to  39,937,620  yards,  and  in  this  and 
the  previous  year  the  quantity  amounted 
tp  nearly  one-half  the  whole  exports  of 
linen.    The  quanti^  sent  to  the  United 
Stetes  has  fidlen  on    one-half  or  more 
within  the  last  few  years. 
LIST,  CIVIL.    [Civil  Liar.] 
LIVERY.    [Feoffment.1 
LORD    ADVOCATE.    [Advocate, 
Lord.] 
LORD  KEEPER.     [Chancellor.] 
LORD^LIEUTENANT.     It  was  for- 
merly usual  for  the  crown,  from  time  to 
time,  to  issue  commissions  of  array,  re- 
qairing  certain  experienced  persons  to 
muster  and  array  the  inhabitants  of  the 
counties  to  which    such  commissioners 
Were  sent.     They  were  directed  to  put 
into  military  order  those  who  were  ca- 
pable of  performing  military  service,  and 
to  distrain  such  as  were  not  qualified  to 
«erye,  but  were  posseaied  of  real  or  per- 
sonal property,  to  iurxdsh  armour  to  their 


more  vigorous  countrymen;  and  they 
were  to  erect  beacons  when  necessary. 
The  form  of  these  commissions,  after 
much  complaint,  was  settled  by  statute, 
and  may  be  seen  at  length  in  the  Parlia- 
mentprolls  of  5  Hen.  IV.,  1403-4,  vol.  iii. 
p.  527. 

In  the  sixteenth  century  these  com- 
missions of  array  appear  to  have  generally 
given  ^lace  to  commissions  of  lieutenancy, 
bv  wmch  nearly  the  same  powers  as  those 
of  the  old  commissions  of  array  were  con- 
ferred on  certain  persons  as  standing  re- 
presentatives of  uie  crown  for  keeping 
the  counties  for  which  they  were  ap- 
pointed in  military  order.  In  1545  a 
commission  "de  arraiatione  et  capitaneo 
senerali  contra  Francos "  issued  to  the 
duke  of  Norfolk,  constituting  him  the 
king^s  lieutenant,  and  captain-general  of 
all  cimtains,  vice-captains,  men-at-arms, 
armed  men,  archers,  and  all  others  re- 
tained or  to  be  retained  against  the 
French,  in  the  counties  of  Essex,  Suffolk, 
Norfolk,  Hertford,  Cambridge,  Hunting- 
don, Lincoln,  Rutland,  Warwick,  Norto- 
ampton,  Leicester,  and  Bedford.  A  simi- 
lar commission  issued  to  the  duke  of  Suf> 
folk  for  the  counties  of  Kent,  Sussex, 
Surrey,  Hants,  Wilts,  Berks,  Oxford, 
Middlesex,  Bucks,  Worcester,  and  Here- 
ford, and  London ;  and  to  John  Russell, 
knight,  Lord  Russell,  keeper  of  the  privy 
seal,  for  the  counties  of  Dorset,  Somerset, 
Devon,  Cornwall,  and  Gloucester.  (Ry- 
mer.) 

These  officers  are  however  spoken  of 
by  Camden,  in  the  reign  of  Elizabeth,  as 
extraordinary  magistrates,  constituted 
onl^  in  times  of  difficulty  and  danger, 
which  was  the  case  with  commissioners 
of  array,  as  a|>pears  from  the  recitals  in 
their  commission. 

The  right  of  the  crown  to  issue  com- 
missions of  lieutenancy  was  denied  by  the 
Long  Parliament,  and  this  question 
formed  the  proximate  cause  of  the  rup- 
ture between  Charles  I.  and  his  subjects. 
Upon  the  Restoration  the  right  of  the 
crown  to  issue  such  commissions  was  es- 
tablished by  a  declaratory  act,  14  Charles 
II.,  cap.  3. 

The  authorities  and  duties  of  the  lord- 
lieutenant  and  of  his  temporary  vioe- 
lienteuants,  and  of  his  permanent  deputy- 
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lieutenants,  have  latterly  been  fixed  and 
regulated  by  the  militia  acts.  [Militia.] 

LORDS,  HOUSE  OF,  one  of  the  con- 
stituent parts  of  the  Parliament  of  the 
United  Kingdom.  [Pabliauent.]  The 
other  is  the  House  of  Commons. 

The  persons  who  sit  in  the  House  of 
Lords  are  the  Lords  Spiritual  and  Lords 
Temporal. 

The  Lords  Spiritual  are  the  two  arch- 
bishops and  twenty-four  bishops  of  the 
English  Church,  and  one  archbishop  and 
three  bishops  of  the  Irish  Church.  Be- 
fore the  Reformation,  when  the  monastic 
establishments  which  abounded  in  Eng- 
land were  suppressed,  the  superiors  of 
many  of  them,  under  the  names  of  abbots 
and  priors,  sat  as  Lords  Spiritual  in  this 
assembly.  In  those  times  the  Lords  Spi- 
ritual equalled,  if  they  did  not  outnumber, 
the  Lords  Temporal  who  sat  at  any  given 
time  in  Parliament;  though  now  they 
form  only  about  one-thirteenth  of  the 
persons  composing  this  assembly.  Six 
more  bishops  were  added  when  the  abbots 
and  priors  were  removed. 

The  Lords  Temporal  are  all  the  peers 
of  England,  being  of  full  age,  and  not  in- 
capacitated by  mental  imbecility ;  sixteen 
representative  peers  of  the  Scottish  peer- 
age, and  twenty-eight  representatives  of 
the  Irish  peerage.  The  number  of  the 
Scotch  and  Irish  representative  peers  is 
fixed ;  but  the  number  of  peers  of  England 
by  the  acts  of  union  with  Scotland  and 
Ireland  in  17U7  and  1800  respectively,  is 
perpetually  varying,  and  depends  upon 
the  casualties  of  mmorities,  and  on  the 
will  of  the  king,  who  can  make  any  man 
a  peer. 

The  component  parts  of  this  assembly 
may  be  thus  classified : — 1 .  Persons  sitting 
there  in  respect  of  offices  held  by  them. 
Such  are  the  spiritual  lords  of  England. 
2.  Persons  who  sit  in  right  of  inhentsnce 
ofa  dignity  of  peerage.  3.  Persons  who 
have  been  created  peers.  4.  Hereditary 
peers  of  Scotiaud  Qfor  there  can  be  no 
creation  of  peers  of  that  part  of  the 
United  Kingdom)  elected  by  the  whole 
body  of  the  Scottish  peerage  to  represent 
tiiem  in  parliament,  at  the  beginning  of 
every  parliament.  5.  Hereditary  or 
created  peers  of  Ireland,  elected  by  the 
whole  body  of  the  Irish  peerage ;  they  sit 


for  life,  and  vacancies  are  supplied  as 
they  occur.  And  6.  Spiritual  lords  of 
Ireland,  who  sit  in  turns  according  to  a 
cycle  established  by  3  Wm.  IV.  c  37.  The 
great  body  of  the  house  however  consists 
of  hereditary  Lords  Temporal  of  Endand, 
under  the  several  denominations  of  dukes, 
marquesses,  earls,  viscounts,  and  -barons. 
Each  of  the  individuals  of  these  ranks 
has  an  equal  vote  with  the  rest ;  but  they 
sit  in  the  house  in  classes,  and  according 
to  their  precedency. 

The  only  material  changes  which  have 
been  made  in  the  constitution  of  this  as- 
sembly in  the  long  period  of  its  existence 
have  been :  1.  The  supposed  limitation  of 
the  right  of  all  holding  lands  in  chief  of 
the  crown  to  sit  therein,  by  King  Henry 
III.  after  the  batde  of  Evesham.  2.  The 
removal  from  it  of  representatives  of  the 
counties,  dties,  and  boroughs,  who  are 
supposed  to  have  formerly  sat  with  the 
lords,  and  the  placing  them  in  a  distinct 
assembly,  called  the  House  of  Commons. 
S.  The  reduction  in  tiie  number  of  the 
Lords  Spiritual,  by  the  suppression  of  the 
monastic  establishments.  4.  The  intro- 
duction of  the  Scottish  representative 
peers.  And  5.  The  introduction  of  the 
Irish  bishops  and  the  Irish  representative 
peers. 

This  house  may  be  traced  to  tiie  very 
beginning  of  anything  like  an  English 
constitution.  It  is  in  foot  the  magfotm 
concilium  of  the  early  chronicles.  The 
bishops  are  sometimes  said  to  sit  there  in 
virtue  of  baronies  annexed  to  their  req)ec- 
tive  offices ;  but  it  is  questionable  whether 
baronies  ai:e  attached  to  the  bishoprics  of 
the  new  creation  by  Henry  VIII. ;  and  at 
best  it  is  but  a  legiu  fiction,  it  being  evi- 
dent from  the  whole  course  of  history 
that  the  bishops  formed,  as  such,  a  con- 
stituent part  of  such  assemblies  in  tiie 
Saxon  times,  and  were,  as  such,  among 
the  chief  advisers  of  the  king.  One  of 
the  last  acts  of  King  Charles  I.,  before 
he  finallv  left  London  and  disconnected 
himself  from  the  Parliament,  was  to  ^^ 
the  ro^  assent  to  a  bill  for  removing 
the  bishops  from  Parliament  The 
bishops  were  restored  after  the  return  of 
Charles  II.,  1660. 

A  question  hasten  raised  whether,  as 
the  Lords  Spiritual  and  the  Lords  Tem- 
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ponl,  tboo^h.  sitting  tc^^etber,  form  two 
distmct  estata  of  mt  rndm,  Uie  ooncur- 
RDoe  of  both  is  not  requisite  in  any  de- 
termination of  4hi8  house,  just  as  the  con- 
sent of  the  two  houses  of  Parliament  is 
Deoessaiy  to  erery  determination  of  Par- 
liament. But  it  is  now  understood  that 
the  Lords  Spixitaal  and  Lords  Temporal 
are  one  body,  whose  joint  will  is  to  be 
collected  by  the  gross  majority  of  voices; 
and  statutes  have  been  made  in  the  ab- 
seooe  of  all  the  Spiritual  Lords. 

The  House  of  Lords  has  two  distinct 
firactioDs:  the  legislative  an4  the  judi- 

In  its  legislative  character,  every  new 
law,  and  every  change  in  tiie  existing 
law,  must  have  the  consent  of  a  majority 
of  this  house,  aa  well  as  of  a  majority  of 
the  House  of  Commons. 

In  its  judicial  character,  it  is  a  court 
for  thetnal — I.  Of  criminal  cases  on  im- 
peachment by  the  House  of  Commons ; 
2.  Of  peers  on  indictments  found  by  a 
grand  jury;  3.  For  the  hearing  and  de- 
termining of  appeals  from  decisions  of 
the  Court  of  Clumcery ;  4.  For  the  hear- 
ing and  determining  of  appeals  on  writs 
of  error  to  reverse  judgments  in  the  Court 
of  Kin^s  Bench ;  and  5.  In  hearing  and 
determminff  appeals  from  the  supreme 
eourtB  in  Ireland  and  Scotland.  The 
hoose  can  require  the  attendance  of  the 
judges  of  the  superior  courts  of  law,  to 
asnst  it  in  the  discharge  of  its  duties ; 
which  is  sometimes  done. 

A  few  points  in  which  the  House  of 
Losda  differs  from  the  lower  house  of 
Parliament  remain  to  be  noticed.  In  the 
chair  of  the  house  sits  the  lord  high 
chancellor  of  England.  When  the  king 
goes  to  Parliament  he  takes  the  throne  in 
die  House  of  Lords,  and  the  Commons 
.are summoned  to  attend  him  there  to  re- 
c^e  the  oommunication  of  his  will  and 
pleasure.  The  royal  assent  to  bills,  whe- 
ther given  by  the  king  or  queen  in  per- 
son, or  by  a  commission  appointed  by  the 
king  or  queen,  is  given  in  the  House  of 
Lords.  All  bills  which  afiiect  the  rights 
and  ^gnities  of  tiie  peerage  must  origin- 
ate in  uiat  house.  The  members  of  the 
HoQse  of  Lords  have  a  right  of  voting  on 
any  measure  before  th^ouse  by  proxy, 
hut  the  proxy  most  be  a  member  of  the 
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house :  and,  lastly,  they  have  the  privi- 
lege of  entering  on  the  journals  of  the 
house  their  diment  from  any  measure 
which  has  received  the  sanction  of  the 
majori^  with  the  reasons  for  that  dis- 
sent lliis  is  called  their  protest  For 
further  information  see  Parliament. 

LORDS  JUSTICES.  Our  kings  have 
been,  ever  since  the  Conquest,  in  the  habit 
of  appointing,  as  occasion  required,  one 
or  more  persons  to  act  for  a  time  as  their 
substitutes  in  the  supreme  government 
either  of  the  whole  kingdom  or  of  a  part 
of  it  When  William  I.  returned  to  Nor- 
mandy the  year  after  the  Conquest,  he  left 
his  half-brother  Odo,  Bishop  of  Bayeux, 
and  William  Fitzherbert,  to  be  Cvstodes 
Segni,  or  guardians  of  the*  realm,  during 
his  absence;  and  similar  appointments 
were  very  frequent  under  the  early  Nor- 
man and  Plantagenet  kings.  There  is  a 
commission  of  a  Custos  Segni  in  Kymer 
of  the  reign  of  John.  One  by  Edward 
I.  to  the  Earl  of  Pembroke  describes  the 
powers  of  the  office  in  terms  which  imply 
that  it  had  long  been  familiar,  as  ex- 
tending over  all  those  things  whjch  per- 
tain to  the  said  custody  {quae  ad  dictam 
custodiam  pertinent) ;  and  the  same  words 
are  common  in  subsequent  commissions. 
And  down  to  the  present  time  similar 
officers  have  been  appointed  under  various 
names,  and  with  more  or  less  extensive 
powers  according  to  circumstances.  Pro- 
tector, lieutenant,  or  locum  tenens,  regent, 
have  been  among  the  other  names  by 
which  they  have  been  known.  Regents 
and  councils  of  regency,  during  the 
nonage  of  the  king  or  queeu,  have  been 
sometimes  named  by  the  preceding  pos- 
sessor of  the  crown ;  but  in  modern 
times  such  arrangements  have  been 
usually  made  by  statute.  Coke  remarks 
(4  Inst.  58)  that  the  methods  of  appointing 
a  guardian  or  regent  have  been  so  va- 
rious, that  ''the  surest  way  is  to  have 
him  made  by  authority  of  the  great 
council  in  parliament" 

The  most  fiimiliar  case  of  the  appoint- 
ment by  the  crown  of  a  representative  to 
exercise  the  supreme  executive  power, 
not  in  a  colony  or  dependency,  is  that  or 
the  appointment  of  a  governor  for  Ire- 
land, who  has  commonly  borne  the  name 
of  the  Lord  Lieutenant  or  the  Lord  De- 
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puty ;   or  of  a  council  of  government 
composed  of  Lords  Justices. 

The  governor-general  of  Ireland  under 
the  crown  has  been  styled  at  different 
times  Custos  (keeper  or  guardian),  jus- 
ticiary, warden,  procurator,  seneschal, 
constable,  justice,  deputy,  and  lieutenant 
Viceroy  is  a  popular  name  of  modem 
introduction.  Formerly,  upon  the  avoid- 
ance of  the  king^s  lieutenant  for  Ireland 
by  death  or  otherwise,  the  privy  council 
there  was  authorised  to  elect  a  successor, 
with  the  restriction  that  he  should  be  an 
Englishman  and  no  spiritual  person,  who 
held  office  till  the  king  appointed  another. 
The  ancient  powers  of  this  officer  were 
almost  regal ;  he  performed  every  act  of 
government  without  any  previous  com- 
munication with  England ;  and  when  he 
left  the  country  he  even  appointed  his 
own  deputy.  From  about  the  time  of 
the  Revolution,  however,  till  after  the 
commencement  of  the  reign  of  George 
III.,  the  lord-lieutenant  resided  very 
little  in  Ireland ;  in  several  instances  the 
person  appointed  to  the  office  never  went 
over ;  in  other  cases  he  went  over  once 
in  two  years  to  hold  the  session  of  par- 
liament; and  the  government  was  very 
often  left  in  the  hands  of  lords  justices, 
without  a  lord-lieutenant  at  all.  In  mo- 
dem times  the  appointment  of  lords  jus- 
tices for  Ireland  has  only  taken  place  on 
the  occasional  absences  of  the  lord-lieu- 
tenant, and  during  the  interval  which  has 
sometimes  occurred  between  the  demise 
of  one  lord-lieutenant  and  the  appoint- 
ment of  another.  The  lords  justices  have 
usually  been  the  lord  primate,  the  lord 
chancellor,  and  the  commander  of  the 
forces. 

In  England  lords  justices  and  regencies 
have  been  repeatedly  appointed  since  the 
Revolution,  on  occasion  of  the  king  going 
abroad ;  and  the  appointment  has  usually, 
if  not  always,  been  made  by  royal  letters 
patent  under  the  great  seal,  in  the  same 
manner  as  the  lord-lieutenants  or  lords 
justices  of  Ireland  have  always  been  ap- 
pointed. In  some  cases,  however,  the  aid 
of  parliament  has  been  called  in  for  cer- 
tain purposes.  When  King  William 
went  over  to  Ireland,  in  1689,  he  of  his 
own  authority  appointed  the  administra- 
tion of  the  government  to  be  in  the  hands 


of  the  queen  during  his  absence  out  of 
the  kingdom,  not,  however,  we  suppose, 
by  letters  patent,  but  merely  by  declara- 
tion at  the  council-table ;  and  at  the  same 
time  an  act  of  parliament  was  passed, 
1  &  2  Wm.  and  Mary,  sess.  2,  in  the  pre- 
amble of  which  that  declaration  of  his 
majesty's  pleasure  was  recited,  and  it 
was  enacted,  that  whensoever  and  as 
often  as  his  majesty  should  be  absent  out 
of  this  realm  of  England,  it  should  and 
might  be  lawful  for  tiie  queen  to  exercise 
ana  administer  the  regal  power  and  go- 
vernment in  the  names  of  both  their 
majesties,  for  such  time  only,  during 
their  joint  lives,  as  his  majesty  should  be 
absent  This  act  was  considered  to  be 
necessary  or  expedient,  in  consequence  of 
the  peculiar  circumstances  in  which  the 
queen  was  placed  by  the  Act  of  Settie- 
ment,  which  had  declared  that  the  entire, 
perfect,  and  full  exercise  of  the  regal 
power  and  government  should  be  only 
in  and  executed  by  his  majesty  in  the 
names  of  both  tiieir  majesties  during  their 
joint  lives.  It  was  at  the  same  time  pro- 
vided, "  That  as  often  as  his  majesty 
shall  return  into  this  kingdom  of  Eng- 
land, the  sole  administration  of  the  regal 
power  and  government  thereof,  and  all 
the  dominions,  territories,  and  plantations 
thereunto  belonging  or  annexed,  shall  be 
in  his  majesty  onlv,  as  if  this  act  had 
never  been  made.  After  the  oueen's 
death  lords  justices  were  repeatedly  ap- 
pointed by  King  William,  on  occasion  of 
his  going  abroad,  under  the  great  seal, 
namely,  5th  May,  1695;  May,  1696; 
22nd  April,  1697;  16tii  July,  1698;  and 
31st  May,  1699. 

One  of  the  provisions  of  the  statute  of 
12  &  13  Wm.  III.  (passed  in  1700)  for 
setUing  the  succession  in  tiie  House  of 
Hanover,  was,  "  That  no  person  who 
shall  hereafter  come  to  the  possession  of 
this  crown  shall  go  out  of  the  dominions 
of  England,  Scotland,  or  Ireland,  without 
consent  of  parliament*'  This  clause,  how- 
ever, was  repealed  in  1716,  by  1  Geo.  I. 
Stat  2,  c.  51.  The  repealing  act  was 
passed  to  gratify  the  king,  whose  "  impa- 
tience to  visit  his  German  dominions,^ 
says  Coxe  in  his  *  Life  of  Walpole,'  i.  7"» 
**  now  became  so  great  as  totally  to  over- 
come every  restnmt  of  prudence  and  sag- 
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fiesdoD  of  propriety,  and  imperiously  to 
aemand  indulgeDce."  "The  ministry," 
continues  the  historian,  "  were  consider- 
ably embarrassed  on  this  occasion;  and 
drew  up  a  strong  remonstrance,  repre- 
senting the  incouTcnience  which  would 
result  from  the  projected  journey.  The 
nmionstrance,  however,  not  only  failed 
of  success,  but  so  &r  exasperated  the 
king,  that  he  declared  he  would  not  en- 
dure a  longer  confinement  in  this  king- 
dom." It  was  thought  more  respectful 
to  his  majesty  to  obtain  a  repeal  of  the 
restraining  clause  at  once,  than  to  ask 
parliament  merely  for  the  leave  of  ab- 
sence ;  and  the  bill  passed  through  all  its 
stages  in  both  Houses  without  a  dissent- 
ixig  Toice,  the  Tories  being  fiivourably 
di.spoK«i  to  the  principle,  and  the  Whigs 
averse  or  frightened  to  offend  the  king. 
His  JBajesty,  who  was  at  variance  wiUi 
his  eldest  son,  now  interposed  another  dif- 
ficulty, refusing  to  intrust  the  govern- 
ment during  his  absence  to  the  prince, 
without  joining  other  persons  wiu  him 
in  the  commission,  and  also  limiting  his 
aathority  by  the  most  rigorous  restric- 
tioDS.  Upon  this  point,  however,  he 
yielded  at  last  to  the  representations  of 
the  ministers,  who  concluded  a  long  ex- 
position of  reasons  against  his  leaving  the 
kingdom  at  all  at  that  crisis  by  stating 
that,  "  upon  a  careful  perusal  of  the  pre- 
cedents, finding  no  instance  of  persons 
being  joined  m  commission  with  the 
Prince  of  Wales,"  in  the  appointment  of 
a  regency,  "and  few,  if  any,  restrictions 
upon  such  commissions,"  they  were  of 
opinion  that  the  constant  tenor  of  ancient 
practice  could  not  conveniently  be  receded 
from.  (See  the  paper  in  Coxe,  ii.  51-54.) 
Upon  this  the  king  submitted  to  give  the 
prince  the  sole  direction  of  affairs ;  "  yet," 
says  Coxe,  quoting  from  the  work  called 
'The  Political  State  of  Great  Britain,' 
"  he  appointed  him  Guardian  <f  the  Realm 
aad  JLieutenwUf  an  office  unknown  in 
EIngland  since  it  was  enjoyed  by  Eld  ward 
the  Black  Prince."  In  point  of  fact  the 
title  given  to  the  prince  in  the  original 
Latin  commission  was  Custos  Hegni  nostri 
et  locum  teneruj  which  were  the  same 
words  that  had  been  commonly  used  in 
all  such  commissions  down  to  the  reign 
of  Henry  YUL,  with  this  difference  only. 


that  one  of  the  two  titles  (more  frequentiy 
Custos  regni)  was  alone  employed.  The 
earliest  use  of  the  term  regent  appears  to 
have  been  in  the  commission  firom  Henry 
VIII.  to  Queen  Katherine  Parr,  when  he 
went  over  to  Boulogne  in  1544,  in  which 
she  is  stated  Rectrix  et  Gvbematrix  regni 
nostri.  Queen  Mary,  the  wife  of  William 
III.,  whose  case  is  the  next  that  occurs, 
seems,  as  already  stated,  to  have  had  no 
commission ;  and,  being  queen  regnant  in 
her  own  right,  she  was  not  even  popularly 
styled  regent 

When  George  I.  went  abroad  the  next 
time,  in  May,  1719,  he  intrusted  the  go- 
vernment during  his  absence  not  to  a 
regejit,  or  any  single  person,  but  to  thir- 
teen lords  justices,  nan^ely,  the  Arch- 
bishop of  danterbury  and  tiie  principal 
officers  of  state.  A  translation  of  the 
oommissiou  issued  on  this  occasion,  or 
rather,  of  the  warrant  to  the  attorney- 
general  to  prepare  the  commission,  has 
been  printed  in  the  report  of  a  commit- 
tee of  the  House  of  Commons  which  sat 
in  December,  1788,  and  affords  ns  pro- 
bably the  most  complete  information  to 
be  found,  m  a  printed  form,  on  the  sub- 
ject of  the  present  article.  The  commit- 
tee state  that  the^  had  found  no  entry  of 
any  earlier  commission,  except  of  the  one 
issued  in  1695,  and  that  that  was  nearly 
the  same  with  this  of  1 719,  which  appears 
to  have  been  also  closely  followed  in 
others  subsequentiy  issued.  The  com- 
mission begins  by  reciting  that  his  ma- 
jesty had  **aetermined,  for  divers  weighty 
reasons,  speedily  to  go  in  person  beyond 
the  seas."  The  persons  commissioned 
are  appointed  to  be  '*  our  guardians  and 
justices  {Justiciarii  must  be  the  Latin 
term)  of  our  said  kingdom  of  Great  Bri- 
tain, and  our  lieutenants  in  the  same, 
during  our  absence  out  of  our  said  king- 
dom, or  till  further  signification  of  our 
pleasure ;"  and  they  are  authorized,  four 
being  made  a  quorum,  "to  execute  the 
office  and  place  of  guardians,  &C.,  and  to 
order,  do,  and  perform  all  and  every  act 
and  acts  of  government  and  administra- 
tion of  government,  and  all  other  matters 
and  things  whatsoever,  which,  by  virtue 
or  by  reason  of  the  aforesaid  office  or 
place,  have  been  usual,  or  may  be  lawful- 
ly ordered,  done,  or  performed."  Power 
t2 
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is  afterwards  speciallj  eiven  to  keep  the 
king's  peace,  to  cause  £e  laws  and  cus- 
toms of  the  kingdom  to  be  speciallj  ob- 
served by  all,  to  punish  criminals  and 
offenders,  to  hold  the  parliament  then 
existing,  and  to  continue,  prorogue,  and 
dissolve  it,  and  likewise  to  summon  and 
hold  another  parliament  and  other  parlia- 
ments, and  the  same  to  continue,  pro- 
rogue, and  dissolve;  also  to  direct  and 
^nait  authority  to  the  lieutenant,  or  jus- 
tices and  general  governors,  of  the  king- 
dom of  Ireland  ror  the  time  being,  to 
summon,  hold,  prorogue,  and  dissolve  the 
parliament  and  parliaments  in  the  said 
kingdom,  and  likewise  to  prepare  and 
transmit  the  bills  which  may  be  proposed 
to  be  enacted  in  such  parliaments,  accord- 
ing to  the  laws  and  statutes  of  the  king- 
dom of  Ireland ;  to  summon  and  hold  the 
Privy  Council,  and  to  appoint  committees 
of  the  same ;  with  the  advice  of  the  Privy 
Council,  to  issue  proclamations,  **  and  to 
do  and  perform  all  other  things  which 
have  been  usually  done,  or  may  be  done, 
by  us,  by  or  with  the  advice  of  the  same  f 
to  appoint  and  authorize  persons  to  treat 
with  the  ambassadors,  commissaries,  and 
ministers  of  emperors,  kings,  princes,  re- 
publics, or  states,  and  to  make  and  con- 
clude treaties,  oonventions,  and  leagues 
thereupon ;  to  confer,  grant,  and  present 
to  all  benefices,  dignities,  and  ecclesias- 
tical promotions,  where  the  presentation 
is  in  the  crown ;  to  issue  commands,  au- 
thorities, orders,  and  warrants,  under  the 
privy  seal  or  otherwise,  to  the  treasurer, 
or  commissioners  of  the  treasury,  and 
other  officers,  for  and  concerning  tiie  col- 
lection, levying,  application,  payment,  and 
disposal  of  the  royal  treasure  and  re- 
venue; to  command  the  army;  to  sup- 
press invasions  and  insurrections ;  to  ex- 
ecute and  employ  martial  law  in  time  of 
war,  if  that  snould  happen ;  in  like  man- 
ner to  command  and  employ  the  naval 
fbrces  of  the  kingdom ;  to  appoint  to  and 
discharge  from  all  offices  at  the  disposal 
of  the  crown ;  to  grant  pardons  for  nigh 
treason  and  all  other  crimes  and  pffences ; 
and,  finally,  to  do  all  these  things  in  Ire- 
land as  well  as  in  Great  Britain. 

This  enumeration  is  probably  the  most 
authentic  compendium  that  has  been  pub- 
lished of  the  powers  of  government  ordi- 


narily exercised  by  the  crown.  It  does 
not,  however,  profess  to  be  an  enomen^ 
tion  of  all  the  powers  rendent  m  the 
crown ;  and  it  will  be  espedally  ob- 
served, that  (besides,  perhaps,  some  ap- 
pertaining to  the  office  of  supreme  head 
of  the  church)  the  power  of  creadns  peers 
and  conferring  honours  is  not  made  over 
to  the  lords  justices.  That  is  a  power 
which,  we  believe,  never  has  been  dele- 
gated, or  attempted  to  be  delegated,  if  we 
except  only  the  case  of  the  patent  granted 
by  Charles  L,  in  1644,  to  Lord  Herbert 
(better  known  as  the  Earl  of  Glamor- 
gan), which,  after  the  Restoration,  he  was 
compelled  to  resign  by  the  interfinrence  of 
^e  House  of  Loras. 

The  Lords  Justices  are  further  required 
in  the  commission  of  1719,  in  the  execu- 
tion of  their  powers,  punctually  to  observe 
his  majest/s  will  and  pleasure,  as  it 
miffht  be  firom  time  to  time  more  clearly 
and  distincUy  expressed  in  instmetions 
si^ed  by  the  royal  hand ;  and  the  com- 
mission was  accompanied  by  a  set  of  in- 
structions, also  printed  in  the  Report  of 
the  Committee  of  1788,  and  stated  to  be 
nearly  the  same  that  had  been  issued,  as 
far  as  was  known,  on  similar  oceasioDS 
before  and  since.  The  rules  prescribed 
are  twenty-one  in  number,  the  most  im- 
portant things  directed  in  which  are,  that 
no  livings  or  benefices  in  the  gift  of  the 
crown  wich  may  become  vacant  shall  be 
disposed  of  without  his  mi^jesty's  direc- 
tions as  to  the  persons,  to  be  signified 
from  beyond  the  seas  under  the  agn 
manual;  that  no  orders  or  directions 
concerning  the  disposition  of  money  at 
the  treasury  shall  be  given  before  his 
majesty's  pleasure  shall  have  been  agni- 
fied  thereupon ;  and  that  there  must  be 
no  exercise  of  the  power  of  dissolving  the 
parliament,  or  calung  a  new  one,  without 
special  signification  of  the  royal  pleasure. 
The  same  restriction  is  put  upon  the  ex- 
ercise of  the  power  of  pardoning  and 
some  of  the  other  powers.  In  case,  how- 
ever, they  should  hold  it  necessary  or  ex- 
pedient for  the  public  service,  the  Lords 
Justices  are  authorized  to  fill  offices  im- 
mediately, and  also  to  reprieve  criminals; 
and  they  are  permitted  to  continue  tiie 
existing  parliament  by  short  proroga- 
tions, until  they  should  be  otherwise  di- 
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reeted  under  the  royal  sign  manual,  and 
to  nmimon  the  privj  council  to  meet  as 
ofken  as  they  shfdl  see  occasion. 

The  government  was  in  the  same 
manner  mtnisted  by  George  I.  to  Lords 
Jostioes  ▼hen  he  again  vent  abroad  in 
1 720, 1 723, 1 725,  and  1 727.  It  is  strange 
tbac  the  Report  of  1788  should  notice 
OBily  the  aeoood  of  the  several  regencies  of 
Queen  Gsroline,  in  the  earlier  portion  of 
tbe  reign  of  George  11.  Her  majesty  so 
lonras  she  Ihred  was  always  intrusted 
wim  the  administration  of  the  goTem- 
BMBtwheu  the  king  went  abroad;  which 
be  did  in  1729,  in  1732,  in  1735,  and  in 
1736.  An  act,  the  2  Geo.  II.  chi^.  27, 
was  passed  In  1729,  *'To  enable  her  ma- 
jesty to  be  regent  of  Uus  kingdom,  during 
bia  mi^esty's  absence,  without  taking  the 


I ;;~  on  tiie  15th  of  May  thereafter, 
aooording  to  Salmon's  *  Chronological 
Hialorian,'  a  commission  passed  the  great 
seal  eoostitntin^  her  guardian  and  lieu- 
ttnaoi  of  the  kingdom  during  the  king's 
absence;  and  the  same  authority  states 
ber  tD  have  been  app<nnted  guardian  in 
2  732,  and  regent  on  the  two  other  occa- 
flioDS.  Aceoraing  to  the  Report  of  the 
eoDamittee  of  1788,  a  patent,  with  the 
like  powers  as  fliat  issued  to  the  Prince 
of  Wales  in  1716,  passed  in  1732,  ^ 
Qneai  Caroline  guardian  and 
;  of  the  kingdom  in  the  king's 
Most  probably  all  the  four 
nts  were  made  in  the  same 
r  and  in  the  same  terms.  After 
tbe  death  of  Queen  Caroline,  the  gOYcm- 
meat  was  always  left  during  this  reign  in 
the  hands  of  Lords  Justices  when  the 
kiag  went  abroad;  as  he  did  in  1740, 
1741, 1743,  1745,  1746,  1750,  1752,  and 
1755.  On  all  these  occasions  the  com- 
Hilenkiiis  and  the  accompanying  instruc- 
tiesif  were  nearly  the  same  with  those 
ianed  in  1719. 

George  III.  daring  his  long  reign  never 
left  En^and.  When  George  IV .  went  to 
Hanoiver  in  September,  1821,  nineteen 
gnaidisni  and  Lords  Justices  were  ap- 
pointed, tiie  Duke  of  York  being  the  first. 
In  an  important  article  which  appeared  in 
the '  Morning  Chronicle '  for  August  1 1th, 
1845^ the  writer,afier  stating  that  Lord  El- 
don  eonndered  it  indispensably  necessary 
that  Lords  Juslioes  sboold  be  appointed 


on  that  occasion,  adds : — *'  One  good  effect 
arose  from  their  appomtment,  that  the 
Lords  Justices  during  his  (the  king's)  ab- 
sence signed  an  immense  number  of  mili- 
tary commissions  and  other  documents, 
which  had  been  accumulating  since  his 
accession  to  tiie  throne."  This  writer 
contends  that  **  the  royal  authority  of  an 
English  monarch  cannot  be  personally 
exercised  in  a  foreign  country."  **We 
take  it,'*  he  adds,  **to  be  qnite  clear,  that 
a  patent  sealed  with  the  great  seal  in  a 
foreign  country  would  be  void.  To  guard 
against  any  such  irregularity,  the  law  re- 
quires that  the  patent  shall  state  the  place 
where  it  is  signed  and  sealed  as  apud 
Westmonasterium** 

Nevertheless,  no  provision  such  as  had 
been  customary  on  such  occasions  was 
made  for  the  exercise  of  the  royal  au- 
thority, either  when  her  present  majesty 
made  her  short  excursion  to  the  French 
coast  in  1843,  or  when  she  made  her  late 
more  extended  visit  to  Germany  (in  Au- 
gust and  September,  1845).  On  the  latter 
occasion  tiie  subject  was  brought  forward 
in  the  House  of  Lords  by  Loid  Campbell, 
who,  on  the  7th  of  August  (two  days  be- 
fore the  prorogation  of  Parliament),  after 
stating  at  some  length  the  contuse  which 
he  maintuned  had  been  uniformly  taken 
down  to  the  year  1843,  asked  if  it  was  the 
intention  that  Lords  Justices  should  be  now 
appointed?  The  lord  chancellor,  how- 
ever, replied  that  the  government  had  no 
such  intention.  "  On  the  occasion  of  her 
majesty  visiting  the  king  of  the  French," 
his  lordship  is  reported  to  have  said,  **  the 
tiien  law  officers  of  the  crown,  the  present 
lord  chief  baron  and  the  late  Sir  William 
FoUett,  had  been  consulted.  •  .  .  And 
after  mature  deliberation,  these  learned 
persons  gave  it  as  their  dedded  opinion 
that  it  was  not  at  all  necessary  in  point  of 
law  that  sudi  an  appointment  should  take 
place.  •  .  .  In  tiie  present  instance  also» 
the  law-officers  of  tiie  crown  had  been 
consulted  ss  to  whether  it  was  necessary 
in  point  of  law  for  her  majesty  to  appoint 
a  regency  during  her  absence,  and  their 
reply  was,  that  it  was  in  no  degree  ne- 
cessary ;  an  opinion  in  which  he  entirely 
concurred."  Both  the  speech  with  whidi 
Lord  Campbell  prefiboed  his  question, 
and  the  subsequent  article  in  the  *  Mom* 
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ing  Chronicle/  well  deserve  to  be  con- 
salted. 

It  ought  to  be  mentioned  that  the  seven 
persons  appointed  in  1705  by  the  4  &  5 
Ann.  chap.  8,  and  acain  in  1707,  by  the 
6  Ann.  chap.  7,  to  administer  the  govern- 
ment along  wiUi  other  persons  whom  the 
new  king  or  queen  should,  have  named, 
in  case  of  his  or  her  absence  at  the  time 
from  the  kingdom,  are  styled  Lords  Jus- 
tices in  the  act,  although  called  regents 
by  Burnet,  and  in  the  common  accounts. 
These  Lords  Justices  (twenty-six  in  all), 
who  actually  came  into  office  on  the  deatii 
of  Queen  Anne,  Ist  August,  1714,  and  con- 
tinued till  the  arrival  of  the  king  on  the 
18th  of  September,  enjoyed  more  exten- 
sive powers  than  any  others  that  have 
been  appointed  at  least  in  modem  times. 
They  were  authorized,  in  the  name  of  the 
successor,  and  in  his  or  her  stead,  to  use, 
exercise,  and  execute  all  powers,  autho- 
rities, matters,  and  acts  of  government, 
and  administration  of  government,  in  as 
full  and  ample  manner  as  such  next  suc- 
cessor could  use  or  execute  the  same  if  she 
or  he  were  present  in  person  within  this 
kingdom  of  Great  Britain,"  until  such 
successor  should  arrive,  or  otherwise  de- 
termine their  authority.  The  only  re- 
strictions laid  upon  them  were,  that  they 
were  not,  without  direction  from  the 
M  queen  or  king,'*  to  dissolve  the  parlia- 
ment ;  and  that  they  would  subject  them- 
selves to  the  pains  of  high  treason  if 
they  gave  the  royal  assent  to  any  bill 
or  bills  for  repealing  or  altering  the 
Act  of  Uniformity,  or  the  Act  for  the 
Esttiblishment  and  Maintenance  of  the 
Presbyterian  Church  Government  in 
Scotland, 

We  are  not  aware  that  these  facts  have 
ever  before  been  put  together.  The  most 
important  of  them  have  been  derived  from 
the  Report  of  the  Committee  appointed 
by  the  House  of  Commons  in  1 788,  **  to 
examine  and  report  precedents  of  such 
proceedings  as  may  have  been  had  in  the 
case  of  the  personal  exercise  of  the  royal 
authority  being  prevented  or  interrupted 
by  in&ncy,  sickncass,  infirmity,  or  other- 
wise/' which  is  printed  in  the  Journals  of 
the  House,  vol.  xliv.  pp.  11-42.  See  also^ 
besides  the  other  sources  that  have  been 
already  referred  to,  an  article  **  On  the 


Regency  Question,"  in  the  Edinburgh 
Review,  No.  xxxv.  (for  May,  1811),  pp. 
46-80.  And  some  particulars  may  be 
gleaned  from  the  accounts  of  the  proceed- 
ings in  the  two  Houses  of  Parliament  on 
occasion  of  the  King's  illness  in  1788,  as 
reported  in  the  *  Parliamentary  History,* 
vol.  xxvii.  pp.  653-1297  ;  and  from  tne 
discussions  on  the  Regency  Bill  from  the 
beginning  of  November,  1810,  to  the  mid- 
dle of  February,  181 1,  which  nearly  fill  the 
18th  volume  of  the  *  Parliamentary  De- 
bates.' One  of  the  speeches  which  at- 
tracted most  attention  on  the  latter  occa- 
sion for  its  argument  and  research  was 
afterwards  published  in  an  authentic 
form;  that  delivered  on  the  31st  of  De- 
cember, 1810,  by  John  Leach,  Esq.  (af- 
terwards Vice -Chancellor). 

LORDS  OF  PARLIAMENT.  [Lords, 
HoDHE  or.] 

LORDSHIP.    [Leet.] 

LOTTERIES  have  been  encoura^d 
by  some  states  for  the  purpose  of  raising 
a  revenue.  The  general  plan  has  been 
for  the  government  to  sell  a  certain  num- 
ber of  tickets  or  chances,  and  to  distribute 
by  lot  a  part  of  the  money  thus  collected 
among  a  comparatively  small  number  of 
the  purchasers.  Lotteries  are  games  of 
chance,  the  aggregate  number  of  players 
in  which  are  sure  to  lose  a  part  of  their 
venture.  During  the  period  in  which  the 
English  state  lotteries  were  carried  on  by 
act  of  parliament,  it  was  the  plan  to  dis- 
tribute in  prizes  of  difierent  magnitudes 
an  amount  equal  to  10/.  for  each  ticket  or 
chance  that  was  issued,  and  the  profit  to 
the  state  consisted  of  the  sum  beyond  that 
rate  which  contractors  were  willing  to 
give  for  the  privilege  of  selling  U>  the 
public  the  tickets  or  shares  of  tickets, 
which  for  that  purpose  they  might  divide 
into  halves,  quarters,  eighths,  and  six- 
teentiis  of  tickets.  The  price  paid  by  the 
contractors  for  this  privilege  varied  with 
circumstances,  but  was  usually  about  six 
or  seven  pounds  per  ticket  beyond  the 
amount  repaid  in  prizes,  while  the  price 
charged  by  the  contractors  to  the  public 
was  generally  four  or  five  pounos  per 
ticket  beyond  that  paid  to  the  govern- 
ment ;  and  more  than  this  rate  of  advance 
was  always  required  when  the  tickets 
were  divided   into  shares,  the  smaller 
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shares  being  charged  more  in  proportion 
than  the  larger. 

The  earliest  English  lottery  of  TFhich 
there  is  any  reoora  was  in  15G9,  when 
40,000  chances  were  sold  at  ten  shillings 
each :  the  prises  consisted  of  articles  of 
plate,  and  the  profit  was  employed  for  the 
repair  of  certain  harbours.    In  the  course 
of  the   following  century  the  spirit  of 
gambling  appears  to  have  materially  in- 
creased in  this  direction,  for  private  lot- 
teries were,  early  in  the  reign  of  Queen 
Anne,  suppressed  *'as  public  nuisances." 
In  the  early  period  of  the  history  of  the 
National  Debt  of  England,  it  was  usual 
to  pay  the  prizes  in  the  state  lotteries  in 
the   form  of  terminable  annuities.      In 
1694  a  loan  of  a  million  was  raised  by 
the  sale  of  lottery  tickets  at  1 0/.  per  ticket, 
tibe  prizes  in  which  were  funded  at  the 
rate  of  14  per  cent  for  sixteen  years  cer- 
tain.    In  1746  a  loan  of  three  millions 
was  raised  on  4  per  cunt  annuities,  and  a 
lottery  of  AO/HX)  tickets  at  lo/.  each ;  and 
in  the  following  year  one  million  was 
raised  by  the  sale  of  100,000  tickets,  the 
prizes  in  which  were  funded  in  perpetual 
annuities  at  the  rate  of  4  per  cent  per 
annum.     Probably  the  last  occasion  on 
which  the  taste  for  gambling  was  thus 
encoaraged  was  in  17S0,  when  every  sub- 
scriber of  1000/.  towards  a  loan  of  twelve 
millions  at  4  per  cent  received  a  bonus 
of  four  lottery  tickets,  the  value  of  each 
of  which  was  10/. 

In  1778  an  act  was  passed  obliging 
erery  person  who  kept  a  lottery-office  to 
take  out  a  yearly  licence,  and  to  pay  50/. 
for  the  same,  a  measure  which  reduced 
the  number  of  lotter^'-offices  from  400 
to  51. 

By  limiting  the  subdivision  of  chances 
to  tlie  sixteenth  of  a  ticket  as  the  minimum, 
it  was  intended  to  prevent  the  labouring 
population  from  risking  their  earnings, 
bat  this  limitation  was  extensively  and 
easily  evaded  by  means  which  aggravated 
the  evil,  the  keepers  of  these  illegal  of- 
fices (commonly  known  as  **  little  goes'') 
and  insurance  offices  requiring  extra 
profits  to  cover  the  chances  of  detection 
and  punishment  All  the  efforts  of  the 
pcdioe  were  ineffectual  for  the  suppression 
of  these  illegal  proceedings,  and  for  many 
years  a  growing  repugnance  was  in  con- 


sequence manifested  in  parliament  to  this 
method  of  raising  any  part  of  the  public 
revenue.  At  length,  in  1823,  the  last  act 
that  was  sanctioned  by  parliament  for  the 
sale  of  lottery  tickets  contained  provisions 
for  putting  down  all  private  lotteries,  and 
for  rendering  illegal  the  sale,  in  this 
kingdom,  of  all  tickets  or  shares  of  tickets 
in  any  foreign  lottery,  which  latter  pro- 
vision is,  to  this  day,  extensively  evaded. 
The  system  of  state  lotteries  was  very 
long  carried  on  by  the  French  govern- 
ment, and  was  the  cause  of  still  greater 
demoralization  than  in  England.  State 
lotteries  have  been  abolished  in  France. 

The  Hamburg  lottery,  which  is  still 
continued,  is  establishea  upon  a  fairer 
principle  than  was  adopted  in  France  or 
Englaad.  The  whole  money  for  which 
the  tickets  are  sold  is  distributed  among 
the  buyers,  except  a  deduction  of  10  per 
cent,  which  is  made  from  the  amount  of 
the  prizes  at  the  time  of  their  payment. 

LK)tteries  have  been  very  common  in  the 
United  States,  and  have  been  sanctioned 
by  the  several  states,  not  so  much  as  a 
means  of  raising  money  for  state  pur- 
poses, as  with  the  view  of  encouraging,  as 
they  supposed,  many  useful  objects  which 
could  only  be  effected  by  raising  at  once 
a  large  sum  of  money,  such  as  canals,  the 
establishment  of  schools,  and  even  the 
publication  of  a  book.  The  numerous 
frauds  practised  in  lottery  schemes  in  the 
United  States  have  perhaps  done  more  to 
open  the  eyes  of  the  people  to  the  mischief 
resulting  from  them  than  any  investiga- 
tion into  the  true  principles  of  lotteries. 
A  distinguished  American  lawyer,  who 
figured  in  the  New  York  State  Conven- 
tion above  thirty  years  ago,  declared  that 
though  **  he  was  no  friend  to  lotteries,  he 
could  not  admit  they  were  per  se  criminal 
or  immoral,  when  authorized  bv  law.  If 
they  were  nuisances,  it  was  in  the  manner 
in  which  they  were  managed.  In  Eng- 
land, if  not  in  France,  there  were  lotteries 
annually  instituted  by  government,  and 
it  was  considered  a  fair  way  to  reach  the 
pockets  of  misers  and  persons  disposed  to 
dissipate  their  funds.  The  American 
Congress  of  1776  instituted  a  national 
lottery,  and  perhaps  no  body  of  men  ever 
surpassed  them  in  intelligence  and  virtue." 
These  remarks  are  merely  quoted  in  order 
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to  show  what  a  man  of  high  character  in 
America  for  integrity  and  knowledge 
thought  of  lotteries.  The  opinions  which 
he  expressed  were  at  that  tmie  shared  by 
a  great  number,  and  lotteries  are  still 
common  in  the  United  States,  as  the  ad- 
vertisements in  their  papers  show. 

The  lotteries  called  Art-Unions,  which 
are  common  in  Germany,  were  very  pre- 
valent in  England  in  1844.  The  Art^ 
Union  of  London,  which  was  established 
in  1837,  received  subscriptions  to  the 
amount  of  484t,  but  in  1844  the  amount 
received  was  14,848/.  Each  member  sub- 
scribed 2Ur,  and  the  committee  of  ma- 
nagement set  apart  a  portion  of  the 
aggregate  sum  subscribed  for  the  purpose 
of  engraving  some  work  of  art,  a  copy  of 
which  was  given  to  each  subscribsr ;  but 
by  far  the  greater  portion  of  the  sum  sub- 
scribed was  appropriated  to  the  purchase 
of  pictures  ranging  in  value  from  10/.  to 
400/.,  and  on  a  certain  day  these  pictures 
were  distributed  as  prizes  amongst  the 
subscribers,  by  a  process  resembling  the 
drawing  of  a  lottery.  As  lotteries  had 
been  nut  down  by  act  of  parliament,  these 
Art-Unions  were  in  reality  illegal,  and  in 
oonseqnenoe  of  a  notice  issued  by  the  go- 
vernment in  April,  1844,  their  operations 
were  suspended  for  some  time,  and  a  par- 
liamentary committee  was  appointed  to 
inauire  if  they  could  not  be  placed  on  a 
safe  basis,  and  rendered  subservient  to  the 
improvement  of  art  A  short  act  was 
passed  to  indemnify  the  managers  for  the 
penalties  which  they  might  be  considered 
to  have  incurred,  and  in  1845  another  act 
was  passed  with  a  similar  object;  but 
the  legislature  has  still  left  the  matter 
unsettied. 

LUNACY.  Unsoundness  of  mind  is 
perhaps  the  most  accurate  definition  of 
the  present  lesal  meaning  of  lunacy.  For- 
merly a  legal  mstinction  was  made  between 
lunatics  and  idiots:  a  lunatic  was  de- 
scribed as  one  who  has  had  understanding, 
but  from  some  cause  has  lost  the  use  of 
his  reason :  and  an  idiot,  as  one  who  has 
had  no  understanding  fh>m  his  nativity. 
The  distinction  between  these  two  classes 
of  persons  of  unsound  mind  also  produced 
some  important  differences  in  the  manage- 
ment of  their  property  which  have  now 
&Uen  into   disuse.     Strictiy  speaking. 


perhaps  a  lunatic  is  one  who  has  lucid 
intervals,  but  this  distinction  may  also  at 
the  present  day  be  disregarded. 

Persons  of  unsound  mind  may  inherit 
or  succeed  to  land  or  personal  property 
either  by  representation,  devise,  or  be- 
quest, but  they  cannot  be  executors  or  ad- 
ministrators, or  make  a  will,  or  bind 
themselves  by  contract  It  is  stated  by 
Blackstone  tliat  the  conveyances  and  pur- 
chases of  persons  of  unsound  mind  sie 
voidable,  but  not  actually  void;  this  bow- 
ever  perhaps  needs  some  qualificatioD, 
for  a  bargain  and  sale,  or  surrender,  &C., 
and  also  personal  contracts  made  or  en- 
tered into  by  such  persons,  are  actoally 
void  as  against  their  heirs  or  other  repre- 
sentatives, though  it  is  true  a  feoffinent 
with  livery  of  seisin  was  voidable  only. 
A  person  of  unsound  mind,  though  he 
afterwards  be  restored  to  reason,  is  not 
permitted  to  allege  his  own  insanity  in 
order  to  ma^e  his  own  act  void;  for  no 
man  is  allowed  to  plead  his  own  disability 
(13  Vesey,  590),  unless  he  has  been  im- 
posed upon  in  consequence  of  his  mental 
incapacity  (2  Carr.  &  P.  178 ;  3  Carr.  & 
P.  1,  30);  and  an  action  will  lie  against 
a  lunatic  upon  his  contract  for  necessaries 
suitable  to  his  station.  The  reader  is  re- 
ferred for  informatiou  upon  this  subject 
to  1  Blackst  CoiRM.,  291 ;  1  Foobl.  Eq^ 
b.  l,c2;2Sugden,  PMr.,295-6;5Bani. 
&  C.  170;  Moody  &  M.  105.  6.  Acts 
done  during  a  lucid  interval  are  valid, 
but  the  burthen  of  proving  that  at  the 
time  when  the  act  was  done  the  partv  was 
sane  and  conscious  of  his  proceedings, 
lies  upon  the  person  asserting  this  fitct 
The  marriage  of  a  person  of  unsound 
mind,  except  it  be  solemnized  during  a 
lucid  interval,  is  void. 

The  degree  of  responsibility  under 
which  persons  of  unsound  mind  are  placed 
with  respect  to  crimes  committed  bv 
them,  as  well  as  the  Aegree  of  unsound- 
ness of  mind  which  should  be  considered 
as  depriving  the  party  of  that  amount  of 
self-control  whicn  constitutes  him  a  re- 
sponsible agent,  are  in  a  state  of  uncer- 
tainty. As  a  general  rule  it  may  how- 
ever be  laid  down  that  where  unsound- 
ness of  mind,  of  such  a  nature  as  to 
render  the  party  incompetent  to  exerdse 
any  self-control,  is  established,  criminal 
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risbment  vill  not  be  inflicted ;  but  that 
will  be  kept  in  safe  custody  daring 
the  pleasure  of  the  crown  (39  &  40  Geo. 
Ill^  c  94,  and  1  &  2  Vict,  c  14).  On 
tlie  sabjeet  of  criminal  responsibility,  and 
what  oonstitntes  unsoondness  of  mind  in 
a  l^al  point  of  view,  the  reader  is  re- 
ferred to  the  TarioDs  treatises  on  medical 
jorispnidence,  particnlarly  to  that  by  Dr. 
Ra^,  lately  published  at  Boston  in  the 
United  States:  and  also  generally  to  Dr. 
Haalam's  'Obsenrations  on  Madness  and 
Meiancholy,'  *  Medical  Jurisprudence  as 
it  relates  to  Insanity/  '  lllustratiods  of 
Madiie«B»'  and  his  c^er  works.  Dr. 
Forbes  Window  on  *  The  Plea  of  In- 
sanity in  CrinuBal  Cues'  is  a  valuable 
book. 

In  an  inqoisitioQ  of  lunacy  the  ques- 
tion to  be  decided  is  not  whether  the 
iadxridiial  be  actually  of  sound  mind, 
tiioagfa  a  jury  on  an  inquisition  held 
nader  a  commission  of  lunacy  must  ex- 
press  their  opinion  or  finding  in  the  form 
Chat  the  alleged  Innadc  is  of  "  unsound 
nOnd^C/a  n  Holmeg,  1  Bussell,  182); 
boi  thoqgh  such  must  be  the  finding  in 
order  to  make  a  man  lesally  a  lunadc, 
tlie  real  question  is  whether  or  not  the 
departme  firom  the  state  of  sanity  be  of 
saeh  a  nature  as  to  justify  the  confine- 
ment of  the  indiYidaal,  and  the  imposi- 
tion of  restraint  upon  him  as  regards  the 
dispood  of  his  property.  No  general  rule 
can  be  laid  down  b^  which  to  ensure  a 
right  decision:  but  in  all  such  inquiries 
it  ahoold  be  kept  in  mind  that  insanity 
varies  inflnilely  u  its  forms  and  degrees. 
Fenons  may  be  of  weak  mind,  and  ec- 
eeatrie»  and  even  be  the  subjects  of  de- 
lamans  on  certain  subjects,  and  yet  both 
inofienave  and  capable  of  managing 
peemiary  matters.  The  individual's  nar 
tnral  cfaaraeter  should  be  taken  into  con- 
sideration as  accounting  for  eccentricities 
of  manner  and  temper,  and  his  education 
in  estimating  his  ignorance  and  apparent 
want  of  intellect;  and  lasdj,  due  allow- 
ance must  be  made  for  the  irritation  and 
ezcitemeat  produced  in  a  mind,  perhaps 
wrtnrally  weak,  by  the  inquiry  itself,  and 
the  attempt  to  deprive  hun  of  his  liberty 
and  the  management  of  his  property. 

Sometimes  the  madman  concealB  his 
diNaae,     and    with    such    remarkable 


cunning  and  dissimulation  that  the  detec* 
tion  of  it  is  very  difficult :  this  is  more 
particularly  the  case  when  the  insanity 
consists  in  some  hallucination ;  and  here, 
unless  the  nature  of  the  delusion  be 
known,  it  will  often  be  in  vain  to  attempt 
to  establish  by  questions  any  proof  of  un- 
soundness of  mmd.  Those  who  are  in- 
sane on  particular  subjects  will  reason 
correctly  on  ordinary  and  trivial  points, 
provided  they  do  not  become  associated 
with  the  prevailing  notions  which  consti- 
tute their  disease. 

When  insanity  is  urged  as  the  ground 
of  non-responsibility  for  a  criminal  act, 
it  has  been  erroneously  held  that  the 
main  point  to  be  ascertained  is,  whether 
the  individual  has  or  had  **  a  sense  of 
good  and  evil,"  "of  right  and  wrong." 
But  this,  though  the  doctrine  of  the  Eng- 
lish law,  is  found  incapable  of  practical 
application ;  and  the  records  of  triaJs  of 
this  kind  show  that  the  guide  to  the  de- 
cision has  generally  been  the  proof,  or 
absence  of  proof,  that  insanity  of  some 
kind  existed  at  the  time  of  the  act,  al- 
though before  and  after  it  the  power  of 
reasoning  and  the  knowledge  of  ri^t 
and  wrong  miffht  be  retained.  Tlius,  on 
the  trial  of  Hatfield  for  sheeting  at 
George  III.,  Erskine  argued  that  the  ex- 
istence of  a  delusion  in  the  mind  absolves 
from  criminal  responsibility,  if  it  be 
shown  that  the  delusion  and  criminal  act 
were  connected;  and  on  this  principle 
Hatfield  was  acquitted,  but  confined  for 
life.  Bellineham  however,  who  shot  Mr. 
Pereeval  under  an  equally  powerful  delu- 
sion, in  consequence  of  the  greater  excite- 
ment in  the  jniblic  mind  occasioned  bv  the 
result  of  the  insane  act,  was  convicted  and 
executed.  In  many  instances  homicide 
has  been  prompted,  not  by  any  insane  hal- 
lucination or  delusion,  but  by  a  morbid 
impulse  to  kilL  Here  tiiere  is  generally 
evidence  of  the  feelings  and  propensities 
of  the  individual  having  been  previously 
disordered,  and  judgment  in  such  cases  » 
aided  by  the  absence  of  motive  to  the  act. 
Where  the  general  conduct  of  the  prisoner 
has  been  such  as  to  indicate  unsoundness 
of  mind,  even  though  ccmsiderable  con- 
trivance has  accompanied  the  act,  or 
where  there  is  evidence  of  hu  having 
been  the  subject  of  an  irresistible  impnlBa 
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to  Idll,  it  is  becoming  now  the  practice  to 
find  a  Terdict  of  aci^uittal,  in  opposition 
to  the  older  authorities,  who  confined  the 
exemption  from  responsibility  on  the 
groond  of  insanity  within  very  narrow 
limitB. 

A  perfect  consciousness  of  right  and 
wrong  may  exist,  but  the  insane  person 
may  want  that  power  of  self-control 
which  would  secure  his  doing  the  right 
and  avoiding  the  wrong.  This  was  the 
line  of  defence  adopted  in  the  case  of 
M*Naughten  for  shooting  Mr.  Drum- 
mond. 

A  lunatic  is,  accordina;  to  law,  respon- 
sible for  acts  committedf  during  '*  lucid 
intervals,"  a  term  by  which  is  understood 
however,  not  mere  remissions  of  the  vio- 
lence of  the  disease,  but  periods  during 
which  the  mind  resumes  its  perfectly 
sane  condition.  In  forming  an  opinion 
concerning  such  lucid  intervals,  the  ab- 
sence of  the  signs  of  insanity  must  have 
considerable  duration  before  it  can  be 
concluded  that  the  mind  is  perfectly  sane ; 
for  lunatics,  when  apparently  convales- 
cent, are  subject  to  sudden  and  violent 
paroxysms. 

One  of  the  most  difficult  points  to  be 
determined  is  with  regard  to  the  mental 
capacity  of  old  persons,  in  whom  the 
mmd  is  impaired,  The  decay  of  intel- 
lect in  old  age  is  first  manifested  in  the 
loss  of  memory  of  persons,  things,  and 
dates,  and  particularly  with  respect  to 
recent  impressions.  But  it  is  not  the 
mere  liability  to  forget  names,  and  such 
matters  which  will  render  the  will  of  an 
old  person  invalid;  it  should  be  shown 
that  m  conversation  about  his  affairs,  and 
his  friends  and  relations,  he  did  not 
evince  sufficient  knowledge  to  dispose  of 
his  property  with  sound  judgment.  Many 
old  men  appear  stupid  and  forgetful,  but 
when  their  attention  is  fairly  fixed  on 
their  property,  business,  and  family  af- 
fiurs,  they  understand  them  perfectly,  and 
di^ay  sagacity  in  their  remarks. 

The  care  and  custody  of  idiots  and 
lunatics  form  a  branch  of  the  royal  pre- 
rogative, and  were  formerly  administered 
by  the  king  himself.  Since  the  dissolu- 
tion of  the  Court  of  Wards,  the  lord  chan- 
cellor has  been  specially  appointed  to  ex- 
ercise this  power.    [Chancellor.]  The 


method  of  proving  a  person  to  be  of  un- 
sound mind,  for  the  purpose  of  depriving 
him  of  the  control  of  his  property,  and, 
where  the  circumstances  require  it,  pro- 
viding for  the  safe  custody  of  his  person, 
is  as  follows:— The  lord  chancellor  upon 
petition  supported  by  affidavits,  and  in 
some  cases  upon  a  personal  intervie-w 
also  with  the  alleged  lunatic,  when  such 
a  course  seems  necessary,  grants  a  com- 
mission to  inquire  into  the  state  of  mind 
of  the  party  by  a  jury,  and  if  the  jury- 
should  find  him  to  be  lunatic  or  of  iwt- 
sound  mind  (one  of  which  modes  of  find- 
ing is  absolutely  necessary  in  order  to 
establish  the  legal  fact  of  lunacy),  the 
care  of  his  person  is  committed  to  some 
relation  or  other  fit  person  with  a  suitable 
allowance  for  maintenance,  who  is  called 
the  committee  of  the  person ;  and  the  care 
of  the  estate  is  committed  either  to  the 
same  or  some  other  person,  who  is  called 
the  committee  of  the  estate.    The  acts  of 
the  lunatic  with  respect  to  the  disposition 
of  his  property,  which  he  has  done  after 
the  time  at  which  the  verdict  finds  that  he 
was  of  unsound  mind,  are  void.  The  com- 
mission is  a  proceeding  issuing  from  the 
common-law  side  of  the  Court  of  Chan- 
cery; but  after  the  appointment  of  the 
committee,  the  chancellor  acts  by  virtue 
of  his  general  authority,  and  his  orders 
are  enforced  by  the  general  process  of 
the  court    The  committee  of  the  estate 
is  considered  as  a  mere  bailiff  appointed 
by  the  crown  for  the  sole  interest  of  the 
owner,  and  without  any  regard  to  his  suc- 
cessors ;  but  the  court  will  order  allow- 
ances to  be  made  to  near  relations  of  the 
party  who  is  of  unsound  mind,  and  even 
to  his  natural  child,  where  die  circum- 
stances of  the  several  parties  justify  and 
require  it,  and  will  direct  proper  acts  to 
be  done  for  the  management  of  the  luna- 
tic's estate  and  property.    Unless  a  per- 
son is  declared  of  unsound  mind  in  due 
legal  form,  no  person  can  meddle  with 
the  management  of  his  property,  even  if 
the  person  is  incompetent  to  manage  it 
himself.    Cases  occur  in  which  the  ex* 
pense  of  a  commission  of  lunacy  is  a  great 
difficulty,  when  the  property  is  small ; 
and  it  is  therefore  desirable  to  diminish 
the  expenses  of  such  commissions,  and  to 
&cilitate  the  proceedings,  so  far  as  ia 
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ooiii^stexit  with  proper  inqniry,  and  the 
preventioii  of  fraudulent  attempts  to  de- 
prive persons  of  the  management  of  their 
property  and  of  their  liberty. 

Some  recent  acts  ha^e  made  alterations 
in  the  proceedings  under  commissions  of 
lunacy. 

An  act  of  the  3  &  4  Wm.  IV.  c.  36,  is 
entitled  '  An  Act  to  diminish  the  Incon- 
▼enieDces  and  Expenses  of  Commissions 
in  the  Nature  of  Writs  De  Lunatico  In- 

2atreDdo;  and  to  provide  for  the  better 
^are  and  Treatment  of  Idiots,  Lunatics, 
and  Persons  of  Unsound  Mind,  found  such 
by  Inquisition.' 

An  act  of  the  5  &  6  Vict  c  84,  is  en- 
titled 'An  Act  to  alter  and  amend  the 
Practice  and  Course  of  Proceeding  under 
Commissions  in  the  Nature  of  Writs  De 
Lunatico  Inquirendo.'  The  first  section 
empowers  the  Lord  Chancellor  to  appoint 
two  Serjeants  or  barristers  at  law,  to  be 
called  '  The  Commissioners  in  Lunacy  ;' 
and  enacts  that  in  future  all  Commissions  in 
the  nature  of  Writs  De  lunatico  inquirendo 
shall  be  directed  to  such  commissioners, 
and  that  such  Commissioners  shall  jointly 
and  severally  hare  and  execute  all  the 
powers,  duties,  and  authorities  now  had 
and  executed  by  commissioners  named  in 
commissions  in  the  nature  of  Writs  De 
lunatico  inquirendo.  The  commissioners 
(§  2)  are  to  conduct  all  inquiries  with 
respect  to  Lunatics  and  their  estates  in 
such  manner  as  the  Lord  Chancellor 
shall  from  time  to  time  direct;  and  it  is 
provided  that  nothing  in  this  act  shall 
prevent  the  Chancellor  from  issuing  any 
commission  in  the  nature  of  a  writ  D>e 
lunatico  inquirendo,  addressed  to  any  fit 
or  proper  person  or  persons,  in  addition 
to  the  Commissioners  in  Lunacy. 

§  3  empowers  the  Chancellor  to  refer 
to  the  Commissioners  in  Lunacy,  or  cither 
of  them,  any  of  the  inquiries  and  matters 
connected  with  the  persons  and  estates 
of  Lunatics  which  are  usually  referred  to 
the  Masters  in  Ordinary  in  Chancery; 
and  }  4  makes  the  Commissioners  in 
Lonacy  visitors,  under  the  direction  of 
the  Chancellor,  of  all  persons  found  idiot, 
lunatic,  or  of  unsound  mind,  bj  inqui- 
sition, jointly  with  the  three  visitors  ap- 
pointed by  the  3  &  4  Wm.  IV.  c.  36. 

§  7  empowers  the  Chancellor  fh)m 


time  to  time  to  regulate  the  form  and 
mode  of  proceeding  before  and  by  the 
said  commissioners,  and  the  practice  in 
matters  in  Lunacy ;  and  to  regulate  the 
number  of  jurymen  to  be  sworn  to  try 
inquests  on  Commissions  in  the  nature  of 
Writs  De  lunatico  inquirendo ;  but  it  is 
provided  that  every  inquisition  on  such 
commission  shall  be  found  by  the  oaths 
of  twelve  men. 

By  the  8  &  9  Vict  c.  100,  §  2,  the  two 
commissioners  of  lunacy  are  henceforth 
to  be  called  Masters  in  Lunacy,  and  take 
the  same  rank  and  precedence  as  the 
masters  in  ordinary  of  the  High  Court  of 
Chancery.  Some  other  regulations  as  to 
the  duties  of  the  masters  in  lunacy  are 
contained  in  8  &  9  Vict,  c  100,  §  95-98. 

The  other  sections  of  the  act  5  &  6 
Vict.  c.  84,  make  regulations  as  to  fees 
and  other  matters,  for  which  the  act  must 
be  consulted.  The  salary  of  the  commis- 
sioners is  2000/.  a-year,  free  from  all 
taxes  or  abatement. 

The  term  Lunatic  is  only  properly  ap- 
plied to  a  person  who  is  found  to  be  a 
lunatic  by  the  verdict  of  a  jury  under  an 
inquisition,  as  already  explained.  But 
the  term  lunatic  is  also  applied  to  those 
who,  being  considered  lunatics,  are  con- 
fined in  lunatic  asylums. or  hospitals, 
under  such  regulations  as  the  8  &  9  Vict 
c.  100,  f  44-49  prescribe,  without  having 
been  found  lunatics  under  an  inquisition ; 
and  also  to  any  single  patient  who  is 
boarded  or  lodged  for  pay  as  a  lunatic  in 
a  house  not  licensed  under  the  act,  §  90 ; 
and  also  to  any  person  who  is  under 
the  care  of  any  person  who  receives  or 
takes  the  charge  of  such  one  lunatic  only, 
and  derives  no  profit  from  the  charge 
(§  112).  As  to  the  persons  and  property 
of  such  so-called  lunatics,  who  have  not 
been  found  lunatic  by  a  jury,  the  8  &  9 
Vict.  c.  100,  §  94,  enacts,  That  whenever 
the  commissioners  in  lunacy  shall  have 
reason  to  suppose  that  the  property  of 
any  person  detained  or  taken  charge  of  as 
a  lunatic  is  not  duly  protected,  or  that 
the  income  thereof  is  not  duly  applied  for 
his  maintenance,  such  commissioners  shall 
make  such  inquiries  relative  thereto  as  they 
shall  think  proper,  and  report  them  to  the 
lord  chancellor.  §  98  enacts.  That  when 
any  person  shall  have  been  received  or 
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taken  charge  of  as  a  lunatic  upon  an 
order  and  certificate,  or  an  order  and 
certificate  under  the  proTisions  of  that 
act,  and  shall  either  have  been  detained  as 
a  lunatic  for  the  tweWe  months  then  last 
past,  or  shall  have  been  the  subject  of  a 
report  by  the  commissioners  in  lunacy 
in  parsuance  of  §  94,  the  lord  chancellor 
shall  direct  one  of  the  masters  in  lunacy 
to  inquire  and  report  to  him  as  to  the 
Innacy  of  such  person  so  confined,  and 
the  chancellor  is  authorised  to  make 
orders  for  the  appointment  of  a  guardian 
or  otherwise  for  the  protection,  care,  and 
mana^ment  of  such  lunatic,  and  such 
guardian  is  to  share  the  same  powers  and 
authorities  as  a  committee  of  the  person 
of  a  lunatic  found  such  by  inquisition 
now  has,  and  to  appoint  a  receiver  or 
otherwise  for  the  care  and  mana^ment 
of  the  estate  of  such  lunatic,  and  such 
receiyer  is  to  have  the  same  powers  as  a 
receiver  of  the  estate  of  a  lunatic  found 
such  by  inquisition  now  has:  and  the 
chancellor  is  also  empowered  to  make 
orders  for  the  application  of  the  income 
of  the  lunatic  towards  his  maintenance, 
and  the  cost  of  the  care  and  management 
of  his  person  and  estate,  and  also  as  to 
the  investment  or  other  application  for 
the  purpose  of  accumulation  of  the  over- 
plus ;  but  such  protection,  care,  and  ma- 
nagement are  only  to  continue  so  long  as 
such  lunatic  shall  continue  to  be  detained 
as  a  lunatic  upon  such  order  or  certificate 
as  aforesaid,  and  such  ftuiher  time,  not 
exceeding  six  months,  as  the  chancellor 
may  fix ;  but  the  chancellor  may  in  any 
such  case,  either  before  or  after  directing 
such  inquiry,  and  whether  the  master 
shall  have  znade  such  inquiry  or  not, 
direct  a  commission  in  the  nature  of  a 
Writ  De  lunatico  inquirendo  to  issue,  to 
inauire  of  the  lunacy  of  such  person. 

In  the  Roman  s;|^stem,  persons  of  un- 
sound mind  (furiosi)  mignt  be  deprived 
of  the  management  of  their  property  on 
application  to  the  praetor  by  his  next  of 
km.  This  legislation  was  either  intro- 
duced or  established  by  the  Twelve 
Tables.  The  person  who  had  the  care 
of  the  lunatic  and  of  his  property  was 
called  a  curator  [Cubatob].  The  Twelve 
Tables  gave  the  care  of  the  lunatic  to  his 
agnati.     In  those  cases  where  the  law 


had  not  provided  for  the  appointment  of 
a  curator,  the  praetor  named  one.  {^Dig, 
27,  tit  10;  Instil.  1,  tit.  23.) 

On  the  general  subject  see  Stock  On 
the  Law  rf  Non  Compotes  Mentis;  and 
CoUinson  On  Lunacy, 

LUNATIC  ASYLUMS.  COMMIS- 
SIONERS IN  LUNACY.  STATIS- 
TICS, CONSTRUCTION,  and  MA- 
NAGEMENT OF  ASYLUMS.  The 
subject  of  insanity  and  asylums  for  the 
insane  has  of  late  years  occupied  a  rery 
large  share  of  public  attention;  parti- 
cularly as  an  opinion  has  prevailed  that 
insanity  is  on  the  increase  in  this  king- 
dom beyond  the  ratio  of  population.  The 
want  of  accurate  information  rendeis 
this  point  doubtful ;  but  it  is  certain  that 
more  than  20,000  insane  perscms  are  in 
confinement  in  the  public  asylums  and 
licensed  houses  in  ]&gland  and  Wales, 
of  whom  16,000  are  paupers.  But  as  a 
great  number  of  patients  are  confined  se- 
parately, or  in  the  care  of  their  relatives, 
of  whom  no  public  returns  are  made,  this 
number  is  probably  much  underrated. 

Two  acts  passed  in  1845  (8  &  9  Vict, 
caps.  100  and  126)  have  placed  the  powers 
vested  in  the  Commissioners  in  Lunacy 
on  an  entirely  new  footing,  and  have  in 
many  respects  modified  the.  constitution  of 
asylums.  The  first  act  repeals  2  &  3  W. 
IV.  c.  107 ;  3  &  4  W.  IV.  c  64;  5  &  6 
W.  IV.  c.  22;  1  &  2  Vict,  c  73;  5  Vict, 
c  4;  &  5  &  6  Vict  c.  87.  This  first  act 
appoints  six  commissioners,  three  of  whom, 
are  physicians,  and  three  barristersy-with 
salaries;  and  five  other  commissioners 
who  act  gratuitously.  The  rule  that 
none  of  these  shall  be  connected  with  any 
asylum  is  continued.  No  person  can  act 
as  a  commissioner  who  within  two  yeara 
has  been  directly  or  indirectiy  connected 
with  any  asylum.  licences  are  granted 
by  these  commisaoners  at  each  of  thdr 
quarterly  meetings.  Any  perKm  who 
wishes  to  open  a  house  for  the  reception  of 
patients  is  re<|uired  to  send  a  plan  upon  a 
scale  of  one-eighth  of  an  indi  to  a  foot  of 
every  part  of  the  premises  at  least  fourteen 
days  previously  to  his  application.  No 
additions  to  or  alterations  in  a  licensed 
house  can  be  made  without  the  consent  of 
thecommissioDers.  No  licence  is  to  remain 
in  force  more  than  thirteen  months,  and 
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the  notice  of  a  wish  to  renew  must  gire 
the  nnmber  of  patients  then  confined. 
The  mrisdiction  of  the  commissioners 
extendfl  to  the  whole  of  London  and 
Bfiddlesez,  and  Southwark:  and  to  all 
plaoes  within  seven  miles  of  London, 
Westminster,  and  South wark:  in  the. 
country  the  licences  are  to  be  granted  by 
the  jostioes  of  the  peace  in  ^oarter-ses- 
Boo,  who  are  bound  to  appomt  three  of 
their  number,  together  with  one  physi- 
cian, surgeon,  or  apothecary,  as  yisitors 
of  the  asjlnms  licensed  by  them.  Strict 
r^olations  are  enforced  for  the  recep- 
tion of  patients ;  it  is  required  that  every 
person  not  being  a  panper,  received  as 
insane,  shall  be  certified  to  be  so  by  two 
physicians  or  surgeons,  who  shall  visit 
such  patient  separately,  and  shall  have 
no  interest  in  the  asylum  in  which  such 
patient  is  to  be  confined;  and  certain 
entries  of  these  particulars  are  to  be  kept 
at  each  asylum.  For  a  pauper,  the  cer- 
tificate of  one  medical  man  and  tiie  order 
of  two  justices  is  required. 

Penalties  are  fixed  for  neglecting  these 
rules,  or  those  which  direct  notice  to  be 
given  of  every  admission,  death,  dis- 
chu^e,  or  escape.  Houses  having  100 
or  more  patients  are  to  have  a  resident 
medical  attendant,  and  tiiose  of  smaller 
nze  are  to  be  visited  by  a  medical  attend- 
ant at  defined  periods,  according  to  their 
nze.  Every  house  within  the  immediate 
jarisdiction  of  the  commissioners  shall  be 
▼isited  by  them  at  least  four  times  in  the 
^ear,  and  every  other  house  at  least  twice 
m  every  year ;  these  visits  may  be  made 
at  any  hour,  even  by  night,  and  it  is 
penal  to  conceal  any  part  of  a  house  from 
them.  Similar  powers  are  given  to  the 
visitors  in  the  country. 

The  conmiissioners  are  to  present  an 
amiaal  report  to  the  lord  chancellor  of  the 
state  of  the  different  asylums  visited  by 
them,  which  Report  shall  be  laid  before 
parliament 

An  important  alteration  is  made  in  the 
law  concerning  the  care  of  single  patients. 
Orders  and  medical  certificates  must  in 
future  be  procured  for  the  care  of  one 
patient  similar  to  those  used  for  the  ad- 
mission of  patients  into  licensed  houses ; 
and  copies  of  these  documents  are  to  be 
privately  tent  to  and  registered  by  the 


secretary  to  the  commissioners.  This  act 
only  extends  to  England  and  Wales,  and 
it  does  not  affect  Bethlem  Hospital, 
London.  The  persons  appointed  to  hold 
commissions  **De  lunatico  inquirendo," 
heretofore  styled  commissioners,  are  in 
fiiture  to  be  termed  **  Masters  in  Lunacy.** 

The  second  act,  which  repeals  9  Geo. 
IV.,  c.  40,  relates  to  the  regulation  of 
lunatic  asylums  for  counties  and  bo- 
roughs, and  the  maintenance  and  care  of 
pauper  lunatics;  and  gives  to  the  com- 
missioners a  mater  power  over  these 
institutions,  which  had  previously  been 
entirely  under  the  control  of  justices  of 
the  peace.  The  justices  of  every  county 
and  boroueh  are  now  to  be  compelled  to 
erect  or  to  join  in  the  erection  of  an  asylum 
when  none  such  already  exists ;  and  all 
proposals,  agreements,  and  plans,  and  the 
rules  and  regulations  of  eacn  asylum,  are 
to  be  submitted  to  the  commissioners,  and 
all  contracts  and  estimates  approved  by 
the  secretary  of  state.  Contracts  for  the 
care  of  insane  persons  in  licensed  houses 
do  not  exempt  any  county  or  borough 
from  the  obligation  of  providing  an 
asylum.  Power  is  given  to  committees  to 
grant  retiring  allowances  to  the  officers  of 
asylums ;  and  a  medical  officer  must  be 
resident  in  every  asylum  which  contains 
more  than  100  patients.  Lists  of  all  the 
patients  are  to  be  sent  twice  in  every 
year  to  the  commissioners  by  the  medical 
officer.  This  act  extends  only  to  Eng- 
land and  Wules,  and  does  not  apply  to 
Bethlem  Hospital. 

Great  advantages  may  fiurly  be  anti- 
cipated from  the  restrictions  imposed  by 
these  acts ;  and  they  may  probably  only 
be  considered  as  steps  towards  the  highly 
desirable  result  of  making  all  insane 
persons  immediately  the  care  of  the  State. 
The  duties  of  the  commisdoners  have, 
until  the  last  few  years,  been  very  imper- 
fecUy  performed,  and  the  utmost  secrecy 
as  to  their  names  and  movements  was 
preserved.  The  management  of  private 
asylums  must  vary  considerably,  as  such 
houses  are  rarely  built  for  the  purpose, 
and  are  fi^uentiy  under  the  direction  of 
persons  unfitted  by  their  want  of  education 
for  such  an  important  charge;  but  these 
circumstances  can  by  no  means  be  ad- 
mitted as  excuses  for  the  scandalous  in- 
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stances  of  cruelty  and  mismanagement 
which  have  gone  on  under  the  eyes  of 
the  commissioners,  and  in  houses  which 
have  received  their  praise ;  especially  in 
those  large  private  asylums,  where  an  im- 
mense number  of  paupers  are  taken  at 
low  rates ;  the  temptation  held  out  in  such 
cases  to  economy  at  the  expense  of  the 
care  and  comfort  of  the  patients  ought  to 
call  forth  an  especial  watchfulness  on  the 
part  of  the  commissioners. 
The    patients    who    are    confined   in 

Erisons,  nospitals,  workhouses,  or  in  the 
onses  of  their  relatives,  are  exposed 
perhaps  more  than  any  others  to  great 
neglect  and  mismanagement ;  and  not  un- 
frequently  are  treated  with  great  cruelty, 
even  when  the  intentions  of  the  parties 
who  have  charge  of  them  are  good, 
through  their  entire  ignorance  of  the  na- 
ture and  proper  treatment  of  the  discf^er. 
Management  of  Public  Asylums, — There 
is  considerable  diversity  in  the  internal 
regulations  of  different  public  asylums 
as  to  the  power  and  position  of  the  medi- 
cal and  non-medical  officers.  In  some 
there  is  a  resident  physician  who  holds 
the  supreme  authority,  and  is  also  stew- 
ard and  general  manager ;  in  others  the 
physician  only  presides  in  his  own  de- 
partment ;  and  in  otliers  the  chief  officer 
IS  not  medical,  and  the  physician  is  non- 
resident The  Norfolk  asvluna  is  the 
only  large  one  in  England  without  a 
resident  medical  officer ;  and  this  fact  is 
severely  commented  on  by  the  commis- 
sioners in  their  report.  Under  the  new 
act  a  resident  medical  officer  must  be 
appointed;  but  we  understand  that  the 
chief  authority  will  still  remain  with  the 
non-medical  superintendent  In  the  70th 
Report  of  the  visiting  justices  of  Han  well 
(April,  1844),  it  is  stated  that  they  have 
appointed  an  officer  in  the  army  to  super- 
intend the  institution,  with  a  view  to  the 
preservation  of  greater  order  and  disci- 
pline than  had  been  maintained  under 
medical  rule  ;  in  the  72nd  Report  f  Octo- 
ber, 1844)  the  rcMgnatiou  of  the  go- 
vernor is  mentioned,  and  we  cannot 
learn  from  the  reports  that  any  stieps  have 
been  taken  to  appoint  a  successor,  nor 
whether  the  advantages  derived  from  his 
appointment  equalled  the  expectation  of 
the  justices.  I 


In  all  asylums  the  position  of  the 
matron  is  one  which  requires  to  be  settled 
in  some  uniform  manner ;  owing  to  the 
matron  having  been  in  many  cases  the 
wife  of  the  superintendent,  an  undue  im- 
portance has  been  given  to  her  position ; 
the  appointment  of  the  female  attendants, 
and  even  the  classification  of  the  female 
patients,  has  sometimes  been  left  in  her 
hands.  When  we  consider  that  the 
matron  cannot  possibly  have  had  a  medi- 
cal education,  and  that  in  very  few  cases 
those  who  hold  the  situation  possess  any 
previous  knowledge  of  insanity,  or  are 
even  persons  of  good  general  information, 
it  is  manifestly  improper  to  allow  her  too 
high  an  authority.  In  the  French  asy- 
lums, and  we  believe  also  in  some  of  thoiee 
in  the  United  States,  there  is  no  matron : 
a  few  of  the  most  experienced  female  at- 
tendants act  as  heads  of  departments,  and 
receive  the  orders  of  the  medical  officers ; 
and  this  arrangement,  which  is  found  to 
work  exceedingly  well  at  the  Salpetri^, 
where  there  are  1500  female  patients, 
seems  on  the  whole  to  be  the  best  The 
effect  of  placing  the  matron  in  a  higher 
position  IS  almost  certainly  to  bring  about 
interference  on  her  part  with  the  duties  of 
the  medical  officers,  which  cannot  ftil  to 
be  injurious  to  the  welfore  of  the  patients. 
At  Hanwell  the  salary  of  the  matron  is 
higher  than  that  of  the  resident  medical 
officers,  or  than  that  of  any  officer  ex- 
cepting the  physician. 

In  the  appointment  of  a  chaplain, 
steward,  secretary,  accountant,  and  any 
other  officers,  the  most  important  point  is 
to  confine  their  duties  within  certain 
proper  limits,  and  to  prevent  their  inter- 
ference with  the  patients  without  the  con- 
currence of  the  medical  officers. 

If  the  government  should  at  any  time 
take  the  entire  supervision  of  asylums  for 
the  insane  into  its  own  hands,  we  trust 
that  the  mode  of  proceeding  will  be  to 
appoint  to  each  asylum  one  resident  me- 
di^  officer,  who  shall  be  responsible  for 
the  entire  conduct  of  the  asylum ;  and  to 
whom,  therefore,  the  power  of  appointing 
and  dismissing  all  the  subordinate  officers 
shall  be  given.  Uniformity  of  system, 
the  want  of  which  has  been  a  great  evil 
in  many  asylums,  would  thus  be  secured; 
and  the  careful  selection  of  a  competent 
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principal  officer  responsible  for  every  in- 
stance of  negligence  or  cruelty  in  the 
asylum  under  his  care,  could  not  fail  to 
improve  the  general  management  of  these 
institutions.  At  Glasgow  the  whole  au- 
tlkority  has  for  some  years  been  in  the 
hands  of  the  resident  physician,  with  the 
most  satisfiictory  results ;  and  an  approxi- 
mation is  made  to  this  plan  in  the  Irish 
district  asylums,  where  the  non-resident 
physician  is  the  principal  officer. 

By  the  acts  lately  passed,  the  power 
^vhich  the  justices  who  had  the  control  of 
different  asylums  possessed  of  passing 
rules  at  any '  meeting  which  entirely 
changed  the  system  of  management,  or  of 
summarily  dismissing  any  officer,  is  done 
away  with.  The  caprices  of  the  go- 
-viemors  of  some  asylums  have  changed 
their  entire  constitution  in  a  few  years. 

A  great  improvement  has  been  made 
of  late  years  m  the  class  of  persons  ap- 
pointed as  attendants,  or,  according  to  the 
old  phraseology,  keepers.  That  all  such 
persons  should  possess  benevolence  and 
intelligence  is  essential  to  the  effective 
working  of  a  humane  and  enlightened 
system ;  and  they  should  be  liberally  paid. 
The  proportion  of  attendants  to  patients  in 
the  different  English  public  asylums  varies 
from  one  to  ten,  to  one  to  twenty ;  the 
former  does  not  seem  too  much,  and  is  far 
less  than  that  in  all  well-managed  private 
asylums.  No  ward,  however  small,  should 
have  less  than  two  attendants,  in  order 
that  it  should  never  be  left;  this  is 
enforced  by  the  rules  of  several  asylums. 
A  large  number  of  attendants  renders  a 
vigilant  superintendence  by  night  practi- 
cable, whidi  IS  no  less  important  than  by 
day,  although  it  is  entirely  omitted  in 
some  institutions. 

Every  part  of  the  treatment  of  the  in- 
sane has  of  late  years  been  much  modi- 
fied by  the  introduction  of  a  much  milder 
mode  of  management  The  total  aboli- 
tion of  personal  coercion,  known  as  the 
mm-rtstraint  gifstem,  was  first  introduced 
at  the  Lincoln  asylum  in  1837,  and  its 
complete  success  there  led  to  its  adop- 
tion at  Hanwell  in  18-39,  and  shortly 
afterwards  at  Northampton,  Gloucester, 
Lancaster,  Stafford,  and  Glasgow.  This 
system  has  since  been  adopted  at  Has- 
lar  Hospital,  and  also  at  Armagh,  Lon- 


donderry, and  Maryborough;  and  verv 
little  restraint  is  used  at  the  other  Irish 
district  asylums.  The  asylums  which 
do  not  agree  to  the  disuse  of  restraint 
as  a  principle,  have  effected  it  in  prac- 
tice, with  very  few  exceptions ;  thus 
the  reports  of  Nottingham,  Dorset,  Mont- 
rose, Edinburgh,  and  Dumfries  speak  of 
the  advantages  of  restraint,  although  the 
writers  abstain  fit>m  availing  themselves 
of  it ;  while  on  the  contrary  the  autho- 
rities of  Bethlem,  St.  Luke's.  Kent,  Ox- 
ford, and  the  Retreat  at  York,  profess 
the  non-restraint  system,  although  they 
do  not  entirely  practise  it. 

It  would  fkr  exceed  the  limits  of  this 
article  to  point  out  the  progress  of  this 
system,  and  the  circumstances  which 
rendered  it  desirable ;  from  the  year 
1792,  when  Pinel  struck. off  the  chains 
of  the  patients  at  the  Bicetre,  a  gradual 
improvement  has  been  going  on  in  the 
treatment  of  these,  the  most  unfortunate 
of  human  beings;  but  the  declaration 
that  mechanical  restraints  were  **  never 
necessary,  never  justifiable,  and  always 
injurious,"  made  by  Mr.  Hill  of  Lincoln, 
has  caused  this  march  of  improvement  to 
proceed  much  more  rapidly.  The  reports 
of  the  asylums  in  which  the  new  system 
has  been  introduced,  especially  those  of 
Hanwell,  give  all  particulars  as  to  the 
mode  of  management  substituted  for  co- 
ercion. 

However  much  opinions  may  differ  as 
to  the  advantages  of  the  abolition  of  re- 
straint in  those  asylums  which  have  not 
yet  tried  the  experiment,  we  have  before 
us  the  facts  that  many  thousand  patients 
have  been  treated  entirelv  without  it; 
that  in  no  asylum  where  the  new  system 
has  been  introduced  has  it  been  found 
necessary  to  abandon  it ;  that  the  reports 
of  all  these  asylums  state  their  general 
condition  to  be  improved ;  that  the  cures 
have  not  decreased;  and,  which  we  con- 
sider of  equal  importance,  that  the  com- 
fort of  the  incurables  is  much  increased : 
and  we  may  therefore  be  justified  in  con- 
sidering that  within  a  few  years  the  in- 
struments of  restraint  now  remaining  in 
use  will  disappear  like  those  much  more 
severe  ones  which  preceded  them. 

Whilst  many  excellent  asylums  exist 
for  the  rich,  and  the  law  is  providing  an 
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increase  of  accommodatioii  for  the  poor, 
benevolent  individuals  are  making  efforts 
to  secure  the  benefits  of  proper  treat- 
ment for  the  middle  classes.  It  is  pro- 
posed to  build  an  asylum  in  the  neigh- 
tXMirhood  of  London  for  300  patients,  at 
a  cost  of  30,0002.,  which  sum  is  to  be 
ndsed  by  donations  and  subscriptions. 
When  once  established,  it  will  be  self- 
supporting,  and  it  is  expected  that  pay- 
ments of  mm  ll.  to  \L  10s.  per  week  for 
each  patient  will  cover  all  the  expenses. 
No  existing  asylum  o£fers  to  persons  able 
only  to  pay  such  a  sum  the  comforts 
to  which  their  pontion  in  society  has  ac- 
customed them. 

CoiutructioH, — ^The  site  andoonstmo- 
tion  of  an  asylum  for  the  insane  are 
matters  of  great  importance.  A  healthy 
and  cheerAu  situation  should  be  the  first 
consideration  in  an  institution  intended 
for  the  cure  of  diseased  minds.  In  this 
respect  some  existing  asylums  are  very 
well  placed ;  Hanwell,  Lincoln,  and 
Surrey  may  be  instanced.  Others  have 
been  origiiudly  on  the  outskirts  of  towns, 
and  have  been  surrounded  and  built  in  by 
the  increase  of  building.  The  commis- 
sioners mention  several  so  placed  in  pro- 
per terms  of  censure. 

It  seems  now  generally  admitted  that 
the  building  ought  not  to  be  larger  than 
to  accommodate  300  or  400  patients.  As 
to  plan,  no  two  of  the  existing  asylums  are 
alike,  and  the  most  recently  erected  are 
by  no  means  the  best  In  the  Surrey 
asylum  a  complete  copy  has  been  made 
of  the  worst  and  newest  part  of  Hanwell, 
in  which  the  bed-rooms  nice  one  another, 
and  the  ealleries  are  lighted  from  the 
top,  whidi  renders  proper  yentilation 
impossible.  To  make  wide  galleries  with 
rooms  only  on  one  side,  would  certainly 
increase  the  cost  of  the  building ;  but  bv 
introdudng  a  bow  or  expansion  into  each 
flsJlery,  the  necessity  for  a  day-room  will 
be  done  awaj  with.  An  open  fire  should 
be  in  eadi  of  these  expansions;  it  will  be 
a  great  source  of  comfort  to  the  patients, 
and  an  improvement  in  the  ventilation 
as  well  as  the  general  appearance  of  the 
mdlery ;  and,  with  a  light  wire  guard, 
IS  perfectly  safe.  This  plan  is  to  be 
adopted  in  the  Derby  asylum  now  build- 
ing; and  as  a  ward  must  occasionally  be 


left  with  one  attendant,  there  is  an  ad- 
vantage in  bringing  the  whole  of  it  within 
sight  from  a  centnl  position.    No  ward 
should  contain  more  th^  thirty  parents; 
and  of  these  from  twenty  to  twentj-five 
ought  to  have  single  rooms.   It  is  matter 
of  regret  to  find  that  dormitories  are  ap- 
proved by  the  commissioners,  and  sup- 
ported by  the  officers  of  some  asylums ; 
they  certainly  lessen  the  cost  of  bmldipg, 
but  the  quiet  and  comfort  of  the  insdtation 
must  be  much  diminished.  Their  ventila- 
tion is  also  very  difficult:  smgle  rooms 
may  be  warmed  with  a  hot-water  pipe 
passing  along  the  floor  (not  over-head), 
and  opening  the  window  will  be  a  sore 
means  of  making  a  complete  change  in 
the  air ;  but  in  dormitories  it  will  be  diffi- 
cult to  preserve  ft-eshness  of  air  with 
warmUi,  more  especially  as  the  great  argu 
ment  in  favour  of  them  is  tiiieir  economy, 
and  an  economy  partly  made  by  allowing 
to  eiach  patient  a  smaller  number  of  cobie 
feet  than  would  be  ^ven  in  a  single  room. 
For  the  sick,  the  violent,  the  dirt^,  and 
the   noisy,  single  rooms  are  obviously 
necessary ;  and  it  will,  we  bdieve,  gene- 
rally be  mund  that  the  remaining  patients, 
those  whose  tranquillity  and  usefulness 
entitle  them  to  indulgences,  will  consider 
a  single  room,  which  they  can  call  their 
own,  one  of  the  greatest  that  can  be  given 
them. 

An  asylum  containing  400  patients 
may  probably  be  built  in  a  straignt  l&e, 
which  is  desirable,  without  the  necessity 
of  carrying  it  higher  than  the  first  fioor. 
The  chapel  and  Staef  officers'  rooms,  and 
the  rooms  used  for  the  work  or  amuse- 
ment of  the  patients,  shotdd  form  the 
centre;  behind  which  the  kitchen  may 
be  conveniently  placed,  with  the  laundry 
on  the  side  next  the  wards  of  the  women, 
and  the  workshops  on  that  of  the  men. 
In  the  wards  branching  off  fnun  the 
centre,  those  patients  who  are  quiet  and 
convalescent  and  the  sick  should  be* 
placed,  and  the  most  refractory  at  the 
extreme  ends  of  the  building,  to  prevent 
them  from  disturbing  the  o^ers.  &x 
classes  of  patients  may  usually  be  found, 
for  each  of  which  some  modification  of 
management  will  be  required : — 

1.  Tranquil:  convalescent  and  melan- 
cholic. 
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2.  Moderately  tranquil. 

3.  Refractory. 

4.  Sick  and  infirm. 

5.  Idiots  and  other  dirty  patienta. 

6.  Epilepticsof  the  better  class.  These 
are  freqaently  in  the  interrals  of  their 
fits  the  most  intelligent  of  the  patients, 
but  during  the  fits  they  require  great 
attention. 

All  the  sick,  idiots,  and  epileptics 
sbonld  be  on  die  ground-floor,  which 
will  be  easily  arranged,  as  the  tranquil 
and  moderately  tranqoil,  who  fbrm  the 
great  bulk  of  the  patients,  may  occupy 
the  upper  floor. 

To  describe  the  numerous  minute  par- 
ticalars  to  be  attended  to  in  constructing 
and  furnishing  an  asylum  is  unnecessary 
here ;  the  great  rule  should  be,  that  every 
possible  amount  of  safety  should  be  com- 
buied  with  every  possible  amount  of  cheer- 
fobiesi.  There  diould  be  the  strength  of 
a  prison  without  its  gloomy  diaracter. 
No  part  of  the  building,  within  or  witib- 
out,  should  be  neglected ;  and  scarcely  a 
day  passes  without  improTements  bemg 
made  in  one  asylum  or  otfaeov^improve- 
meats  that  are  worthy  of  adoption  m  any 
to  be  hereafter  built 

An  abundant  supply  of  warm  and  cold 
water  should  be  secured;  or  in  some  cases 
it  will  be  fbnnd  that  the  cost  of  supplyiDg 
this  necessary  article  will  neutralize  the 
advantages  of  an  otherwise  fiivourable 
site. 

Baths,  water-closets,  a  store-room,  and 
rooms  £3r  washing,  are  essential  in  every 
ward.  Warm  bttdis  are  considered  by 
msmy  authorities  to  be  valuable  remedial 
agents,  as  well  as  advantageous  to  the 
general  bodily  health. 

The  Commissionen  have  expressed  an 
opinion  that  incurable  paupers  may  be 
aeoommodated  in  asylums  apart  irom  the 
curable  at  a  much  less  expense,  and  an 
amngement  fixr  a  separate  provision  for 
ineiiiBbles  is  required  by  the  new  act 


(s.  27*) ;  but  they  cannot  be  aware  that 
while  the  incurables  comprise  all  the  most 
tranquil  and  intelligent  of  the  patients, 
whose  society  is  of  great  value  to  the 
curables,  they  also  comprehend  patients 
who  display  every  difierent  form  of  in* 
sanity,  and  require  every  variety  of 
treatment  It  is  certainly  much  to  be 
wished  that  provision  could  be  imme- 
diately made  for  all  insane  paupers ;  but 
we  cannot  consider  that  the  removal  of 
all  hope  fix>m  a  large  number  of  them,  by 
immuring  them  in  an  **  asylum  for  in- 
curables," would  be  the  best  mode  of 
attaining  this  object 

The  following  is  a  statement  of  the 
cost  of  building  and  famishing  twenty- 
two  asylums,  including  that  of  the  land, 
whidi  in  some  cases  amounts  to  a  large 
sum.  The  mean  cost  for  each  patient 
accommodated  is  154/.  2s,  3d,  which 
is  probably  more  than  will  be  found 
necessary  in  most  Aiture  asylums.  The 
expense  of  muntaining  pOients  varies 
firom  seven  to  fourteen  shilhngs  per  week ; 
this  must  of  course  depend  in  some  degree 
upon  the  prices  of  provisions  in  difierent 
parts  of  we  kingdom,  and  be  modified 
by  cheap  and  dear  seasons. 

•  ^  87.  <  And  be  it  enacted.  That  in  the  erectp 
ing  and  providing  of  every  asylum  hereafter  to  be 
erected  or  provided  for  the  reception  of  pauper 
lunatics,  and  also  in  enlarging  the  same  or  any 
asylum  already  erected,  regard  shall  be  had  to  the 
number  of  lunatics  to  be  provided  for  therein  who 
shall  be  or  be  deemed  curable  or  dangerous ;  and  in 
order  to  prevent  sadi  lunatlca  being  excluded 
ftom  admission  into  such  asylum  by  reason  of 
the  admission  or  accumulation  therein  of  chronic 
or  incurable  lunatics,  some  separate  or  additional 
building  shall  be  provided  for  chronic  or  incu- 
rable lunatics  whenever,  by  reswm  of  the  increase 
in  numbers  of  lunatics,  the  asylum  shall  be  in- 
sufficient for  the  accommodation  of  all  lunatics 
entitled  to  be  received  therein ;  and  in  order  to 
secure  the  immediate  admission  into  every  such 
asylum  of  all  lunatics  deemed  curable  or  dan- 
fferous,  a  sufficient  number  of  such  chronic  or 
incurable  lunatics  shall,  from  time  to  time,  be 
transferred  firom  such  asylum  to  such  separate  or 
additional  building  to  be  provided  as  aforesaid.* 
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NameorAcylnm. 

No.  of 

nticnti* 

Coit. 

Cortper 

Lud. 

£.      s. 

d. 

A.       B,       P. 

Bedford 

180 

20,500    0 

0 

113  17     9 

9      0      0 

Cheshire 

152 

28,000     0 

0 

184    4    2 

10      3      0 

Cornwall      .        • 

172 

18,780     0 

0 

109    3     8 

i       presented    J 

Dorsetshire   • 

118 

14,717     0 

0 

130    4    9 

8      3     0 

Gloucester    • 

274 

51,360    0 

0 

187     8  11 

15      0      0 

Kent     . 

300 

64,056     0 

0 

213  10    5 

37      0      0 

Lancaster      • 

665 

100,695  16 

9 

153  14    8 

15      0      0 

Leicester 

152 

27,630  13 

3 

181   15     6 

8       1      0 

Middlesex     • 

1.000 

202,000     0 

0 

202     0     0 

77      0      0 

Norfolk 

220 

60,000    0 

0 

227     5     5 

4       2      0 

200 

36,800    0 

0 

184     0     0 

8       0      0 

228 

32,000    0 

0 

140     7     0 

30       2      0 

Surrey 

403 

65,366  19 

1 

211  16     7 

97       0      0 

Yorkshire,  W.IUding 

420 

46,846     0 

0 

111  10     7 

40      0      0 

Glasgow        •         • 

350 

46,000    0 

0 

131     8    6 

68       0      01 
not  included  in  eo«| 

Armagh        •        • 

134 

20,970     4 

5 

156     9  10 

8       0    23 

Carlow 

180 

22,677  16 

4 

125     8     8 

15       0    39 

Clonmel 

120 

16,677  19 

3 

138  19     7 

11       1     14 

Connaught    • 
Londonderry          . 

316 

27,130     4 

6 

85  17     1 

22       2    28 

212 

26,282     8 

3 

123  19     3 

12       5       2 

Maryborough 

170 

24,442  19 

0 

143  15     7 

22      2     17 

Waterford     . 

127 

16,964  12 

1 

133  11     7 

14      2     12 

Siatitiics. — ^There  are  in  England  and 
Wales  12  county  asylums,  5  county  and 
subscription,  11  partly  subscription  and 
partly  charitable,  1  military,  1  naval,  and 
142  licensed  houses;  14  of  which  last 
receive  paupers.  The  hospital  of  Bethlem, 
which  Is  exempt  from  the  rules  that  affect 
other  asylums,  is  to  be  added  to  this 
number. 

Scotland  has  eight  public  asylunos ;  in 
allof  which,  we  believe,  private  patients 
as  well  as  paupers  are  received ;  and  some 
are  assisted  by  charitable  endowments. 

Ireland  has  twelve  public  asylums;  ten 
of  these  are  district  asylums  for  the  poor ; 
Cork  is  locally  governed,  and  Swift's 
Hospital  is  founded  by  charter. 

Several  new  asylums  are  in  progress 
both  in  Enffland  and  Ireland. 

With  a  view  to  present  in  a  few  plain 
statistical  tables  the  results  of  treatment 
in  each  of  the  existing  public  asylums, 
the  writer  of  this  article  sent  blank  forms 
to  each  superintendent  in  the  kingdom ; 
in  almost  every  case  they  have  been 
filled  up  and  returned,  and  their  contents 


are  embodied  in  the  following  tables' 
When  information  could  not  be  obtained 
in  this  manner  or  from  reports,  the  statis- 
tical tables  published  by  the  Commis- 
sioners in  lunacy  have  been  resorted  to  ; 
but  these  only  extend  to  the  end  of  the 
year  1843,  and  required  much  correction* 
as  they  are  not  upon  one  uniform  plan. 
We  may  instance  the  tables  furnish^  by 
Bethlem  and  St  Luke's  as  omitting  many 
of  the  particulars  desired  by  the  Commis- 
sioners. In  several  asylums  no  average 
number  of  patients  is  given,  and  the  per- 
centages of  deaths  and  cures  are  calcu- 
lated upon  other  numbers ;  in  other  asy- 
lums which  have  been  opened  many  years 
the  early  records  are  so  incomplete  as  to  be 
useless.  In  several  asylums,  even  in  some 
recently  opened,  the  published  returns  do 
not  contain  any  distinction  of  the  sexes. 

The  first  table  shows  the  whole  num- 
ber of  patients  admitted  into  the  49  public 
asylums  of  the  United  Kingdom  to  the 
latest  date  to  which  we  can  obtain  in- 
formation; being  38,498  males,  38,207 
females,  and  8,394  of  whom  the  sex  is 
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not  gpedfied.  Thus  the  admissions  of 
mies  exceed  those  of  females  by  291,  or 
in  the  proportion  of  1  to  *9924 ;  ascaroely 
appreciable  difference.  Of  the  whole 
nomber  of  insane  persons  in  England  and 
Wales  on  the  Ist  Janoary  1844,  according 


to  the  report  of  the  Commissioners,  9862 
were  males,  and  11,031  females ;  thus  the 
females  exceed  the  males  in  the  propoi^ 
tion  of  1  to  *894.  The  greater  mortality 
among  men  is  the  cause  of  this  apparent 
discrepancy.  


Table  I. 


Date  of  Opening. 

Ditfe  of  Return. 

AdmMons. 

Name  of  A«ylain. 

Male. 

Female. 

Total. 

England. 

Bedferd     •         •         • 

Aug.  1812 

31  Dec   1843 

577 

524 

LlOl 

Bethlem* 

1547 

„       1844 

2,658 

3,643 

6,301 

Bristol,  St  Peter's  Ho6- 

pitalt     .         .         . 

1696 

ft         >* 

265 

316 

581 

Chatham  (MiUtary;    . 

10  May    1819 

„       1843 

586 

22 

608 

Cheshire  . 

20  Aug.    1829 

M                 tt 

511 

386 

897 

ComwaU  . 

Oct     1820 

»                 9f 

429 

329 

768 

Dorsetiluie 

lAng,   1832 

n       18^ 

202 

253 

455 

Exeter,   St   Thomas's 

Hosptal 

1  July  1801 

,.       1843 

644 

737 

1,381 

GloQoester 

21  Jnly   1823 

n        1844 

895 

804 

1,699 

Haslar(N«Tal)  . 

15  Aug.   1818 

M                 1* 

807 

•  • 

807 

Kent         .         .         • 

1  Jan.    1833 

t«                 >* 

439 

325 

764 

Lancaster 

28  July    1816 

24  June   1845 

2,384 

1,912 

4,296 

Leicester 

10  May    1837 

31  Dec.    1844 

284 

291 

575 

Lincoln     . 

25  Mar.   1820 

M            n 

577 

494 

1,071 

Uverpool 

1792 

n            i» 

2,418 

1,456 

3,874 

BTiddlesex 

16  May    1831 

30  Sept      n 

1,431 

1,370 

2,801 

Norfolk     • 

May    1814 

31  Dec.      „ 

716 

794 

1,510 

Korthampton      . 

lAng.   1838 

„       1843 

309 

311 

620 

Norwich,  Bethel  Hos- 

pitalt    .        .        . 

1713 

«       1844 

96 

105 

201 

NotlingKa^          •          • 

^fonfs    .        .        . 

12  Feb.   1812 
July    1826 

30  June  1845 

31  Dec.    1844 

1,045 

•  • 

808 

1,853 
493 

ScLoWs 

30  July   1751 

ft         f» 

7,130 

10,410 

17,540 

^!t^^  •      •      • 

1  Oct     1818 

25  Dec      „ 

•  • 

, , 

3,073 

SoflMk      . 

1  Jan.    1829 

29  Aug.   1845 

627 

620 

1,247 

^ork§       ,         .         . 

14  June  1841 
Nov.   1777' 

27  Aug.      „ 
1  June      „ 

370 

«43 

713 
4,032 

^«   Friends' Ketreat 

June  1796* 

24    ^ 

336 

379 

715 

Torkshire,  W.  Riding 

23  Nov.   1818 

31  Dec    1843 

1,682 

1,657 

3,339 

Wat.i». 

Pembroke 

1824 

99               >f 

16 

14 

30 

Scotland. 

Aberdeen 

1  Jan.    1821 

iMay    1845 

538 

C14 

1,152 

5«=afrie8(Crichton)    . 

iJune  1839 

11  Nov.   1844 

176 

122 

298 

gondee     .        . 
Bdinburghl        .         . 

1  April  J820 

16  June  1845 

586 

505 

1,091 

, , 

31  Dec   1844 

83 

79 

162 

%n       .        .        . 

9  April  1835 

9,       1843 

49 

24 

73 

•  Only  Ibr  24  yean.  f  Only  for  16  vein. 

(SeseanotdiatingQUied. 


t  Only  for  0  ^ 
'  B  Only  nt  1  year. 


Vt 
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Name  of  Asylnm. 

Doe  of  Opening 

Date  of  Return. 

Male. 

Female. 

Total. 

Glasgow    • 

12  Dec 

1814 

31  Dec. 

1843 

1,754 

1,421 

3,175 

Montrose* 

May 

1782 

n 

»» 

.. 

•  • 

796 

Perth 

1  June 

1827 

1  June 

1845 

307 

270 

577 

Ireland. 

Armagh     . 

14  July 

1825 

31  Mar. 

1845 

800 

609 

1,409 

Bel&st      . 

June 

1829 

n 

n 

817 

776 

1,593 

Carlow 

7  May 

1832 

31  Dec. 

1844 

302 

807 

609 

Clonmel    • 

1  Jan, 

1835 

31  Mar. 

1845 

256 

223 

479 

Connanght 

16  Nov. 

1838 

n 

» 

691 

472 

1,163 

Cork 

iMar. 

1826 

31  Dec 

1844 

1,739 

1,749 

8,488 

Dublin  (Richmond)     . 
„     (Swiffs     Hos- 

Dec 

1830 

31  Mar. 

1845 

763 

626 

1,389 

pital)t  , 

.. 

31  Dec 

1844 

104 

67 

171 

Limerick  . 

31  Jan. 

1827 

28  Aug. 

1845 

906 

840 

1,746 

Londonderry 

June 

1829 

31  Dec. 

1843 

676 

638 

1,314 

Maryborough     •         • 

14  May 

1833 

31  Mar. 

1845 

296 

301 

597 

Waterford 

9  July 

1835 

31  Dec. 

1844 

221 

261 

482 

*  Sexes  not  diatinguiahed. 

The  following  table  (II.)  shows  the  re- 
sult in  the  same  asylums  as  to  cures  and 
deaths  during  the  same  period.  This  com- 
parative table  is  reconunended  by  the 
commissioners,  in  addition  to  the  tables 
showing  the  per-centage  of  cures  and 
deaths  on  the  average  number. 

The  cures  are  taken  as  1. 

The  term   *' Removed"   includes  all 


t  Only  fSor  0  yean. 

discharged  improved  or  uncured,  or  es- 
caped. 

This  table  likewise  shows  the  number 
remaining  in  the  different  public  asy- 
lums at  the  latest  dates  to  which  we  have 
been  able  to  make  up  the  returns,  and 
which  appears  to  be  5143  males,  5052 
females,  and  236  of  whom  the  sex  is  not 
specified. 


Table  II. 


Name  of  Aaylom. 

C-LiTvd. 

UiriM,v..,], 

Died. 

Reniala. 

-      iVatha, 
■CMabeiittf  1. 

M, 

'    V. 

M. 

F. 

M. 

F. 

H, 

F. 

If. 

F. 

England. 

Bedford 

217 

166 

170 

185 

Uh 

no 

75 

64 

■529 

■6fi6 

Bethlem  . 

1052 

1761 

1022 

1301 

120 

205 

189 

197 

<3^19 

■116 

Bristol  . 

117 

133 

51 

71 

i>l 

72 

36 

40 

<521 

■&41 

Chatham 

114 

4 

i.-^e 

r 

218 

7 

68 

6 

1-373 

1-5 

Cheshire 

233 

197 

52 

28 

138 

81 

88 

80 

•592 

•411 

t  Cornwall 

240 

225 

,, 

,, 

113 

32 

74 

79 

•470 

'142 

Dorset  . 

87 

112 

6 

13 

58 

65 

51 

63 

•666 

•580 

Exeter  . 

382 

337 

166 

326 

88 

34 

8 

40 

•230 

•100 

Gloucester 

467 

457 

167 

128 

121 

85 

140 

134 

•2.59 

•186 

X  Haslar  . 

328 

, , 

, . 

, , 

356 

123 

1-085 

, , 

Kent      . 

114 

72 

35 

45 

159 

71 

131 

137 

1-394 

•986 

Lancaster 

933 

832 

152 

116 

967 

641 

332 

323 

1-036 

•770 

Leicester 

123 

135 

41 

52 

45 

32 

75 

72 

•365 

•237 

t  Thoee  dlachacged  impromi  and  uncaxed  are  included  with  tiw  cuxea. 
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Table  IL^amtinued. 

Ntme  or  Asylum. 

^mL 

Removed. 

Died. 

Remain. 

Deaths, 
Cuxes  being  1. 

M. 

200 

P. 

M. 

F. 

M. 

F. 

M. 

F. 

M. 

p. 

Lincoln            ,         • 

\9(i 

172' 

124 

sn 

57 

47 

*>^20 

■455. 

LiTcrpool 

!tO£4 

54S 

1083 

746,a7t 

144 

35 

IS 

*Jii9 

»262 

Middlesex       , 

324 

314 

73 

51  525 

436 

418  509| 

lM,i!0 

1^388 

Norfolk 

308 

393 

19 

21  321. 

291 

63 

89 

1*1158. 

■740 

Northampton  « 

105 

123 

33 

32    55 

55 

llfi 

111 

'r,23 

'447 

*  Norwkh 

43 

62 

..      23 

*  ■ 

68 

l-MF 

1-581 

Nottbglmm    * 

450 

399 

321 

232  174 

77 

100 

100 

'38^; 

M92 

246 

, , 

141 

..      59 

, , 

47 

'^'Ji 

■239 

St.  Luke*fl 

2575 

4624 

3503 

4879  959 

7(J4 

m 

143 

'^T."^ 

■165 

*Suffbrd 

1336 

J , 

875 

1 1 

612 

134 

116 

.45j? 

'458 

Suffolk  ,          -          ,          , 

245 

27S 

82 

67 

im 

159 

112 

IIG 

*7fi3 

■571 

SojTey  *          -         .         , 

56 

57 

17 

9 

116 

55 

181 

222 

2-071 

'964 

rUork      -          -         ,         . 

3179 

*w 

J , 

701 

80 

72 

"i20 

•220 

„     Friends'  Retreat 

145 

199 

67 

48 

81 

85 

43 

54 

'55S 

'442 

Yorkshire,  W.  Riding 

686 

771 

159 

218 

622 

430 

213 

238 

■y(Kl 

■557 

Wa1E8. 

Pembroke 

S 

5 

.  • 

9  • 

3 

3 

10 

S 

!• 

'B 

Scon^ASD. 

Aberdeen 

251 

272 

65 

169 

104 

87 

98 

86 

■414 

■319 

*Cl>tiinfries 

m  i 

121 

« * 

>  • 

Dundee, 

247 

230 

129 

lis 

107 

a 

105 

91 

■4;]:i 

-278 

Edinbargh 

33 

32 

21 

12 

11 

9 

172 

175 

'  ^81- 

^73 

Elpa     i          <         ,         , 

5 

7 

9 

5 

3 

0 

15 

11 

'i'l 

■000 

GUwigow 

-7fi9 

669 

556 

474 

233 

130 

19G 

148 

^l\if^ 

194 

•Montrqee 

324 

, , 

129 

« » 

255 

■  * 

47 

44 

■737 

■787 

Pferth     .          .         ,         . 

lie 

121 

50 

53 

45 

29 

86 

64 

■as: 

'233 

Ibkt^nd, 

AnDagh 

348 

282 

278 

171 

109 

91 

65 

65 

•513 

■322 

MfeS  .         -         .         . 

424 

42S 

99 

69 

152 

173 

142 

lOG 

■3:,3 

M04 

t  Carlow  -          ,         .         . 

IfiO 

19U 

,  ^ 

*  • 

49 

39 

93 

78 

'30*; 

^205 

Cionmel 

154 

115 

30 

18 

46 

25 

62 

60 

'  -2'J^ 

-217 

Cotmaught      ^         ^         • 

239 

212 

59 

36 

213 

89 

180 

!35 

■8^11 

■419 

Cork               ,         .         , 

877 

9a(» 

288 

318 

351 

330 

223 

221 

■4f>fl 

»336 

jDubtiD(Riehmojid). 

357 

324 

169 

176 

193 

U7 

137 

150 

*5iO 

*361 

„      (.Swift's  Hospital). 

46 

3fi 

31 

16 

25 

23 

73 

71 

'543 

'638 

I-imerick 

499 

4G8 

69 

65 

175 

129 

163 

178 

■n:ji) 

■275 

Londonderry'. 
Mary  borough* 

313 

336 

105 

85 

151 

143 

107 

1  ^^ 

'4^2 

*425 

121 

15(; 

22 

22 

68 

38 

85 

85 

*:>til 

■243 

Waterford      . 

98 

105 

49 

69 

26 

23 

48 

64 

-JOb 

■219 

M 

eon 

^rs2 

'458 

*  Sexei  not  dfatingoifhed. 

t  TlMMe  diKharged  impn>ved  and  nneoTCd  axe  included  >»ith  the  caret. 
I  Grett  doubts  exist  aa  to  the  accnracy  of  the  older  books  at  the  York  Asylum. 
9  tWre  is  some  mistake  here ;  the  admissions  are  made  to  amount  to  1 389,  and  the  ctnea,  deaths,  and 
'^Bttaiag  patiento  to  1618. 
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The  greater  number  of  cares,  and 
smaller  nmnber  of  deaths  among  females 
most  be  in  a  ^reat  measure  ascribed  to 
their  comparatiye  immunity  from  epi- 
lepsy and  paralpis ;  which,  when  com- 
bined with  insanity,  render  recovery  very 
nearly,  if  not  quite,  hopeless.  It  is  said 
also  uiat  women  more  nreqnently  recover 
from  the  acute  stage  of  mania,  while  men 
die  of  exhaustion. 

The  reverse  of  this  apparent  rule  is 
found  only  in  the  results  of  some  of  the 
smaller  asylums,  where  the  deaths  of 
either  sex  are  few.  In  ^  those  returns 
where  the  sexes  are  not  distinguished  we 
have  reckoned  the  proportion  as  equal. 

The  tables  of  per-centage  of  cures  and 
deaths  published  by  the  commissioners 
have  unfortunately  not  been  compiled 


upon  any  fixed  plan.  All  computations 
excepting  upon  the  average  number  of 
patients  in  the  asylum  during  the  roedfied 
year,  must  be  fallacious.  The  following 
tables  have  been  made  upon  that  prin- 
ciple; the  blanks  indicate  the  cases  in 
which  correct  returns  are  wanting.  Some 
asylums  do  not  publish  their  average 
number  of  patients ;  others  calculate  the 
per-oentage  of  cures  and  deaths  upon  the 
whole  number  admitted;  but  this  is  an 
entirely  delusive  method,  as  these  num- 
bers must  be  continually  increasing,  while 
the  proportion  of  patients  remaining  de- 
creases. 

We  have,  as  £ir  as  possible,  made  an 
average  of  all  the  public  asylums  fin*  ten 
years  past 


TABLE  IIL 

Per-centage  of  cures  upon  the  average  number  of  patients  in  the  Public  Asylums  for 

the  Insane  m  the  United  Kingdom,  for  ten  years,  ending  1845. 


Name  of  Axylum. 


Englanik 
Bedford 
Bethlem  •  • 
Bristol .  •  • 
Chatham  .  . 
-Cheshire  •  • 
Cornwall  %  . 
Dorsetshire 
Gloucester .  . 
Haslar  •  •  . 
Kent  •  •  • 
Lancaster  •  • 
Leicester  .  . 
Lincoln  .  • 
Liveipool  •  • 
Middlesex 
Norfolk  .  . 
Northampton  . 
Nottingham  . 
Oxford  •  . 
St  Luke's  .  • 
Stafford  •  . 
Sufiblk  .  . 
Surrey  •  •  • 
York     .     .     . 

„  Friends' Betreat 
Yorkshire,  W.Riding 

Walss. 
Pembroke  •     • 


19-33 
13-00 


17-40 
23-88 


11-18 
17-98 


3000 


5-90 
12-27 


23-53 


10-75 
20-06 


25-00 
1-40 


17-95 
29-01 


8-90 
23-60 


16-40 


4-76 
10*55 


24-61 


12-19 


19-87 


19-33 
2-80 


17*65 
32-44 


9-86 
21*34 


32-80 


5-67 
12-42 


23-13 


9-41 
19-65 


25-66 

18-03 

2-80 

28-90 


14-25 
29*44 


5-84 
18*81 
37*33 
23-10 
68-62 
9-14 
9-14 
37-33 
18*85 
25-00 


22-70 

8-04 

9-19 

21*46 


1840. 


12-28 

30-64 

2-78 

29*35 


11-27 
28-03 


9-40 

20-31 
2-78 
36-00 
15-43 
17-05 
3819 


10*40 
18*89 
53*84 

9*50 
53*19 

8*14 
18*8' 
40*19 
20-54 
22-91 


18-77 
19*17 

8*02 

7*05 

18*20 


6-49 
13-40 
32*65 
17*40 
35*29 
5*65 
7-50 
31*85 
21-05 
21-73 


22*54 
16-00 
2*62 
10*00 
12-08 
15-34 


11-11    5-00    5-26    0-00  20-00 


12-60 

23-18 
00 
30-26 
11-56 
17-41 
36-03 
10-67 

4-32 
15*64 
42*05 
14*80 
41*00 

5-30 
16-00 
22*39 
24*05 
27-27 


25*43 

11-32 

9*46 

617 

3*40 

15-46 


19*53 
44-14 
10-81 

1-49 
26*94 
13*10 
17*71 
31*12 
13-00 
10*41 
16*69 
19*81 
23*40 
96*49 

5*56 
19-76 
29*31 
26*58 
16*95 


23*93 
12-20 
11*39 
7-05 
11-11 
16-01 


36-76 
58*90 


21-92 
29*10 
15-20 

7*19 
20*56 
17*73 
10*09 
85-93 

8-56 
16-46 


44*54 

25*20 

18*91 

7*06 


11*16 


18*32 


5-92 
8*51 


15-88 

40-45 

25*05 

3-38 

30-09 

13*36 

17-95 

80-24 

12-95 

8-29 

17-80 

33-90 

19*79 

63-4-2 

5-96 

13-10 

32-21 

22-89 

22-77 

44-54 

22-17 

16-71 

7-63 

8-61 

8-65 

18-25 

8-27 
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Na 


i  of  Aiylom. 


SOOTLASD. 

Aberdeen   • 
Dundee 

GI 


Ibelamb. 
Armagh  • 
Belfiist.  . 
Carlow 
Clonmel  • 
CoDxiaQglit 
Cork  .  • 
Dublin  (Richmond) 
^  (Swift's  Hofipital) 
lamerick  . 
Loudondenr 
Maijboroapi 
Wnterford. 


13-00 
42-00 
24-80 


1887. 


16'37 

30-50 
26*50 
22-2'i 


24-16  20-26 
27-6531-90 


30-23.23-91  50-56 


13-71 

29-25 
27-50 
22-45 


22-70 
32-00 


18-66 


18-57 
24-20 


38-99 
11-50 

29-11 
29-89 
21-52 
28-00 
21-29 
34-80 

10-62 
19-41 
21*25 
17-33 
32-00 


47-36 
17-77 

20-47 
23-67 
12-84 
20*02 
19-67 
44-17 
15*51 
12*00 
20*40 
24*34 
13*83 
25-75 


17-36 
15-34 


61-79 
15-00 

7-50 
26-12 
16-23 
27-00 
17*42 
34*80 
9*31 
9-32 
19-06 
26-57 
14-63 
32-11 


15-17 
10-61 


50-00 
12-00 

15-12 
29-10 

9-87 
17-20 
16-10 
35*22 
16-17 

7-84 
16*19 
16-58 
10-11 
29*56 


17-21 
13*88 


45-66 
12-00 

29-50 
36-14 
16*66 
20-12 
15-i9 
33*80 
13-10 
8-10 
19*77 
26*08 
17-36 
29-66 


1844. 


16-76 
10-69 
30-61 


26*51 
26*87 
14-20 
14-08 
10-35 
25-33 
13*06 
7-24 
7-36 
18.22 
12-94 
24-36 


16-39 
9-47 


8-90 

29*10 
26-25 
15-42 
14-16 
10-35 
27-31 
12*37 


1000 
17-94 


Mean..  21-30 


M«ui. 


16*91 
14*70 
30*61 
48-76 
13*36 

25-91 
28-00 
17-62 
21*50 
17*74 
32-69 
13-08 
9-17 
17-03 
22*17 
13*74 
29-60 


TABLE  IV. 

Per-eeatage  of  deaths  upon  the  average  number  of  patients  in  the  Public  Asylums 
fi>r  the  Insane  in  the  United  Kingdom,  for  ten  years  ending  1845. 


Nune  of  A«yloni. 


Englaxd. 

ileasora     •  • 

Bedilem     •  • 

Bristol  •     •  • 

Chatham    •  • 

Cheshire    .  . 

Cornwall    .  . 

Donetshire  • 

CrloQcester .  • 


Kent    • 


LeioesCer  . 
lineoln 
Liverpool  • 
Middlesez. 
Norfolk  . 
I'lordiamptoii 
N«  •    • 


St  Luke's. 

sXaiHMu 

SofiUk.     . 
Sofiey  • 


9-00 
3-53 


11.96 
5-97 


9-31 
18-71 


5*20 


10-84 
]8-40 


7*56 


5-20 
15-00 


15-84 
4-76 

13-29 
26-76 


16-40 


7-88 
19-25 


9-23 


3*25 
14-00 


6-86 
6-91 
•  • 
7-55 
16-70 


10-50 


11-99 
21-11 


5-22 


10.61 


9-83 
19-71 
18-75 


9-50 
6-09 

10-62 

12-80 

13-33 

9*34 

19-60 

11-53 

20-12 

17*33 

5-80 

4*54 


8*64 


7-89 


29-1 
7-00 
10*48 


6-57 
9-34 

9-32 

16-25 

12-08 

15-38 

14*89 

8*26 

12*71 

8-82 

6*16 

4-16 


18-87 
10-36 


7-69 


23-43 
12*50 
12*66 

8-72 
18-94 

9-78 

7-16 
12-68 
13-26 
15*46 
14*70 

9-39 
24-70 
18-51 

9-86 
13-04 


13-51 

11-00 

3*93 


12-60 


•20*29 

4*60 
11-18 

9-52 
12-82 
14*98 
11-66 

8-1 
12-75 
12*84 
16*83 
15*38 

9-65 
12-57 
10*40 
13-92 

9-09 


15'51 

9-90 

11-13 


13-28 
6-81 


16-21 

4-50 

6-96 

5-61 

13*05 

12-03 

14-00 

16-66 

11*50 

6*30 

18-01 

18-18 

7*01 

26-35 

15-51 

9-49 

6-79 


10-68 
13-61 
10-82 


7-79 
13-69 


8*77 
10-44 
10-40 

9*09 
10-11 

2*83 
12-85 
17-18 

6-40 
18-90 


7-86 
13-67 

9-45 
14*39 


11-16 


7*32 


Mean. 


10-41 

7-80 

14-45 

10-10 

12-00 

91 

n*59 

8*92 

1201 

10-13 

14-94 

10-10 

13-33 

16*65 

9-21 

19*34 

1411 

8-28 

7-52 

7-86 

13-44 

10-49 

10-06 
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'  Name  of  Asylum. 


York    .     .     . 

„  Friends' Retreat 
Yorkshire,  W.  Rid. 

Wales. 
Pembroke  .     .     • 

Scotland.' 
Aberdeen  .  .  , 
Dandee  .  •  . 
Edinburgh  .  . 
Glasgow  .  •  . 
Perth    .... 

Ireland. 
Armagh  .  .  . 
Bel&st .... 
Carlow  •  .  . 
Clonmel  .  .  . 
Connaught  •  . 
Cork  .... 
Dublin  (Richmond) 

„  Swiff s  Hospital 
Limerick    .     • 
Londonderry    . 
Maryborough  • 
Waterford .     . 


18S6. 


4-43 
18-'l2 


6-20 


3-00 
8-00 
3-30 


16-43 
12-50 


1837. 


9-14 


19-28 


7-48 


5-83 

11-00 
18-60 


isss. 


6-88 
10-69 


5-83 


4-33 


10-00 
12-60 


3-16    8-69 


16-68  16-41 
12-3311-60 


3-48    3-25.  8-37 


IS89. 


5-17 
10-34 
16-30 

11-11 


7-33 


9*43 
2-29 

9-91 
7-73 
3-54 
6-12 
15-27 
11-90 


3-28 
6-17 
14-49 
4-00 
7-00 


1840; 


8'64 

1-17 

10-81 

10-00 

7-14 
4-46 


7-01 
2-96 

4-80 

11-83 

6-42 

10-68 

16-98 

13-83 

5-51 

8-00 

8-45 

12-07 

13-20 

1 


1841. 


4-37 

4-39 

1507 

5-26 

13-19 
4-87 


10-11 
4-25 

6-66 

9-79 

5*19 

8-57 

12-87 

11-02 

6-65 

4-02 

4-26 

12-07 

4-26 

4-58 


9-25    6-41 


7-95 


13-21  12-86 


4-76 

6-89 
5-58 


4-44 


0-00 

7-28 
6-00 


12-24  11-32 
3-54    6-29 


5-88 

10-93 

7-40 

4-80 

10-11 

11-68 

6-51 

4-67 

6-56 

7-72 


9-01 
7-23 
5-35 
6-25 
10-95 
12-35 
8-27 
6-08 
5-08 
9-00 


7-78   4-79 
5-2l(   7-62 


3-19 


7-18 
6-41 
6-80 


9-09 

8-30 

4-14 

7-89 

10-67 

10-98 

6-19 

6-52 

5-94 

10-28 

411 

8-40 


1M5. 


6-57 


3-82 
7-87 


3-42 

10-44 

15-40 

4-00 

333 

10-67 

11-73 

6-52 


411 
8-54 


Mean.  . 


Hein. 

6-65 

5-24 

14-54 

6-22 

7-58 
6-05 
6-80 
10-02 
8-99 

8-47 
U-35 
6-11 
6.80 
13-30 
11-98 
6-42 
5-41 
6-07 
10-93 
5-93 
5-34 

9-64 


The  mean  number  of  cures  thus  ap- 
pears to  be  21-3  per  cent.,  and  of  deaths 
9*64  per  cent :  but  many  asylums  depart 
very  widely  from  this  standard.  Beth- 
lem,  St  Luke's,  and  Liverpool,  receive 
onl]^  recent  cases ;  and  in  the  Liverpool 
institution  their  probation  is  very  short 
The  large  asylums  at  Hanwell,  Surrey, 
and  Lancaster  are  consequently  compel- 
led to  receive  almost  entirely  incurables, 
which  accounts  for  their  small  number  of 
cures.  The  large  number  cured  in  the 
Irish  asylums  may  be  in  some  measure 
accounted  for  by  the  peculiar  character 
of  their  patients.  The  Irish  patients  in 
English  asylums  usually  recover  rafnd- 
ly,  the  form  of  disorder  being  frequenUy 
pure  excitement,  which  is  soon  allayed  by 
quiet,  by  temperance,  and  the  orderly  re- 
gulations of  an  asylum. 

Many  attempts  have  been  made  to 
obtain  a  uniform  system  of  keeping  sta^ 
tistical  tables;  at  present  a  different  plan 
is  adopted  in  almost  every  asylum.  A 
great  miprovement  would  be  effected  if 


every  report,  in  addition  to  its  informa- 
tion for  the  current  year,  contained  a 
condensed  statement  from  the  opening  of 
the  institution  as  to  admissions,  cures,  and 
deaths;  and  there  would  be  little  diffi- 
culty in  adding  the  ages,  forms  of  disease, 
the  causes  of  death,  and  other  tables.  Much 
important  information  as  to  the  most 
favourable  and  un&vourable  ages,  and 
the  results  of  immediate  and  delayed  ad- 
mission, would  be  easily  gained,  if  a  re- 
ference to  the  last  report  of  any  asylum 
were  sufficient  to  show  the  experience  of 
that  institution  from  its  opening  in  a  con- 
densed fonn.  No  asylum  has  yet  pub- 
lished any  such  tables ;  but  in  the  nume- 
rous new  asylums  which  will  be  built  in 
the  course  of  a  few  years,  nothing  could 
be  more  easy  than  to  adopt  them.  The 
legislature  may  possibly  enforce  certain 
tables ;  and  such  a  law  would  be  exceed- 
ingly desirable,  if  we  could  hope  that  the 
practical  experience  of  the  superintend- 
ents of  lunatic  asylums  would  be  allowed 
to  be  of  any  weight :  but  if  the  returns 
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ve  to  be  made  oot  acoording  to  the  ftncv 
of  men  ignorant  of  the  subject  upon  which 
the  J  leguJate,  the  present  system,  by  which 
erery  saperintendent  follows  his  own  dis- 
cretion, IS  &r  preferable. 

The  following  points  seem  to  deserve 
attention  in  any  plan  for  uniform  regis- 
tration:^ 

I.  Admisnoos  for  the  cnrrent  year : — 

1.  Form  of  disease. 

2.  Causes  of  disease. 

3.  Doration  of  disease. 

4.  Age. 

5.  Age  when  first  attacked. 

6.  Social  state. 

7.  Station  or  occupation. 

II.  Similar  retoms  for  the  whole  num- 
ber admitted  from  the  opening  of  Uie 
asylum. 

nL  Cures  for  the  current  year: — 

1.  Form  of  disease. 

2.  Causes  of  disease. 

3.  Duradon  of  disease. 

4.  Age. 

5.  Age  when  first  attacked. 

6.  Duration  of  residence. 

7.  Per  centage  upon  average  num- 
ber of  patients. 

IV.  Similar  retoms  for  the  whole  ntmk- 
ber  cured. 

V.  Deaths  for  the  current  year : — 

1.  Form  of  mental  disease. 

2.  Causes  of  mental  disease, 
dw  Duration  of  mental  disease. 

4.  Age, 

5.  Age  when  first  attacked. 

6.  Deration  of  residence. 

7.  Per  oentatfe  upon  average  num- 
ber of  patients. 

8.  Causes  of  deaths. 

'  VI.  Similar  returns  for  the  whole  num- 
ber who  have  died. 
.  VII.  Number  discharged  uneured,  im- 
proved, by  request  of  ftiends,  removed 
•  by  parishes,  or  escaped,  during  the 
current  year,  disdnguishiuR  the  rea- 
sons for  removal,  and  the  ouration  of 
teridence. 
Vin.  Similar  returns  for  the  whole 

number  removed  or  escaped. 
IX.  Pttients   remaining   m  the  asy- 
lum:— 

1.  Form  of  disease. 

2.  Duration  of  disease. 

3.  Dnmtion  of  residenoe. 


4.  Age. 

5.  Number  probably  curable. 

6.  Number  probably  incurable. 
The  registers,  to  contain  all  this  infor- 
mation, might  be  of  very  simple  form,  ftr 
less  complicated  than  those  at  present  in 
use  in  several  asylums.  The  sexes  should 
be  distinguished  in  every  statement 

Registers  should  likewise  be  kept  of 
every  instance  of  restraint,  its  nature  and 
duration,  and  of  the  duration  of  everv  se- 
clusion ;  also  of  employment  and  of  the 
value  of  the  work  done.  Many  othen 
might  be  suggested  as  useful  in  various 
ways,  though  not  strictly  necessary  for 
statistical  puiposes. 

('  Report  of  the  Metropolitan  Commis- 
sioners in  Lunacv  to  the  Lord  Chancel- 
lor,' 1844 ;  *  Statistical  Tables  prepared 
by  the  Metropolitan  Commissioners  in 
Lunacy,'  1844 ;  *  Au  act  for  the  Regula- 
tion of  ^e  Care  and  Treatment  of  Luna- 
tics'  (8  &  9  Vict  c.  100) ;  *  An  Act  to 
amend  the  laws  for  the  Provimon  and 
Regulation  of  Lunatic  Asylums  for  Coun- 
ties and  Boroughs,  and  for  the  mainte- 
nance and  care  of  Pauper  Lunatics,  in 
England'  (8  &  9  Vict  c  126);  'Report 
of  the  Inspectors-General  of  District, 
Local,  and  private  Lunatic  Asylums 
in  Ireland,'  1845;  'Returns  from  each 
District  Lunatic  Asylum,  in  Ireland,' 
1845;  'Reports'  of  all  the  principal 
Asylums  in  England,  Sootiand,  and  Ire- 
land, and  information  privately  supplied 
by  many  of  the  superintendents;  'Farr 
on  the  Statistics  of  English  Lunatic 
Asylums ; '  *  Benevolent  Asylum  for  the 
Insane  of  the  Middle  Classes,  Prospec- 
tus; '  *  History  of  the  York  Asylum ; ' 
'  Tuke's  Description  of  the  Retreat  near 
York;'  'HiU  on  the  Management  of 
Lunatic  Asylums;'  'Remarks  by  Mr. 
Serjeant  Adams  on  the  Report  of  the 
Metropolitan  Commissioners  m  Lunacy ;' 
Personal  knowledge  of  the  Middlesex 
Lunatic  Asylum,  Hanwell.) 

LYON  KING- AT-ARMS.  [Herald.] 
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MACHINERY.  It  is  proposed  to  con- 
dder,  in  this  article,  the  influence  which 
is  exercised  by  machinery  upon  the  ge- 
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neral  interests  of  numkind,  and  espedally 
npou  the  well-being  of  different  classes  of 
society.  There  is  no  sabject  in  the  pre- 
sent age  which  is  more  deserrinff  of 
attention;  and  none,  perhaps,  in  which 
all  classes  are  so  much  concerned.  What- 
erer  theoretical  opinions  may  be  enter- 
tuned  by  q>ecalative  men,  the  nse  of  ma- 
chinery in  aid  of  human  labour,  or,  as 
some  contend,  instead  of  it,  is  rapidly  in- 
creasing and  cannot  be  restnuned ;  it  is 
right  therefore  for  all  men  to  endeavour 
to  judge  for  themselyes  in  what  manner  it 
is  valuable  to  society,  and  whether  the  in- 
juries attributed  to  it  be  real  or  imagi- 
nary. By  some,  every  new  machine  is 
viewed  as  an  addition  to  the  wealth  and 
resources  of  a  country ;  by  others  it  is 
regarded  as  a  hatefol  rival  of  human  in- 
dustry— as  iron  contending  with  straining 
^ews — as  steam  strugglmg  against  the 
life  and  blood  of  man.  The  one  view  is 
full  of  hope  and  promise:  the  other  is 
fraught  with  gloom  and  sadness.  One 
would  present  society  advancing  in 
wealth  and  comfort;  the  other  would 
show  it  descending  fiister  and  foster  into 
wretchedness.  But  even  those  who  be- 
lieve that  the  inventive  faculties  of  men 
have  been  engaged  in  devising  for  them- 
selves a  curse,  would  gladly  be  con- 
vinced that  cheerftil  anticipations  of  good 
are  consistent  with  sound  philosophy. 

The  influence  of  machmery  is  of  two 
kinds,  1st,  as  it  afiects  the  production 
and  consumption  of  commodities ;  and 
2ndly,  as  it  affects  the  employment  of 
labour. 

As  regards  production,  the  effects  of 
machinery  have  been  well  described  to 
be  the  same  **  as  if  every  man  among  us 
had  become  suddenly  much  stronger  and 
more  industrious."  (^RegutU  of  Machi- 
nay,  7th  edit,  p.  36.)  If,  by  the  aid  of 
machinery,  ten  men  can  perform  the  work 
of  twenty,  and  perform  it  better  and  more 
quickly,  the  products  of  thmr  labour  are 
as  much  increased  as  if  they  had  really 
"become  suddenly  much  stronger  and 
more  industrious,"  and,  it  may  be  added, 
more  skiUuL  Thus  production,  which 
is  the  obiect  of  all  labour,  is  more  abun- 
dant, and  society  enjoys  the  results  of  in- 
dustry at  a  less  cost  Who  can  doubt 
that  tois  is  a  great  benefit,  unless  it  be 


attended  with  evils  which  are  not  at  first 
perceptible  ?  No  man  labours  more  than 
IS  necessary  to  effect  his  object,  and  his 
constant  desire  is  to  contrive  modes  of 
saving  his  own  physical  exertions.  A 
rich  soil  and  a  fine  climate  are  universally 
esteemed  as  blessings  because  the  people 
enjoy  abundance  with  comparatively 
little  labour.  A  poor  soil  and  bad  climate 
are  evils,  because  the  husbandman  must 
labour  much  though  the  produce  of  his 
industry  be  small. 

Labour  without  adequate  resnlti  is 
always  regarded  as  a  curse,  and  almost 
every  human  invention,  fbom  the  earliest 
times;  has  had  for  its  object  the  saving  of 
labour  and  the  increase  of  production. 
Horses  and  otiier  beasts  of  burden  were 
made  to  work  for  man :  to  bear  loads 
which  otherwise  they  must  have  borne 
themselves;  to  draw  the  plough  which 
otherwise  tiieir  own  strength  must  have 
forced  through  the  soiL  To  the  same 
object  all  nature  has  been  made  subser- 
vient The  stream  turns  tiie  mill,  and 
does  the  work  of  man ;  the  wind  per- 
forms tiie  same  ofice.  A  boat  is  built  to 
save  men  the  labour  of  canring  iheir 
goods  to  a  distance,  and  it  is  less  labour 
to  row  the  boat  than  to  carry  its  cai^go : 
but  rowing  is  laborious,  and  sails  were 
invented  uiat  the  wind  should  do  the 
work  of  man.  In  all  other  matters  it  lias 
been  tiie  same.  Man  is  weak  in  body* 
and  ill  endowed  by  nature  with  the 
means  of  self-preservation  and  subnstence. 
Many  animals  are  stronger  and  most  ani- 
mals are  more  active  than  himself:  they 
can  pursue  their  prey  with  more  cer- 
tainty, they  are  anned  with  weapons  of 
offence  and  defonce,  and  they  need  no 
shelter  from  the  weather  but  that  irfiich 
nature  has  provided;  their  own  powers 
and  their  own  instinct  suflice  for  their 
preservation.  But  man  was  creaiBd 
naked  and  defenceless.  To  live  he  must 
invent,  and  reason  was  given  to  him  that 
he  miffht  force  all  nature  into  his  ser- 
vice. His  teeth  and  nails  were  powertesa 
agmnst  the  ftngs  and  claws  of  the  wild 
beast;  but  his  hands  were  formed  witib 
wondrous  aptitude  for  executing  the  tasks 
which  reason  set  them.  He  invented 
tools  and  implements  and  weapons,  and 
all  nature  became  bis  slave.  He  was  now 
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able  to  make  hb  own  strength  effect  as 
rnoch  as  if  he  had  become  stronger  and 
more  indnstrioos.  He  prodaced  more  for 
bis  ownoomibrtand  subsistence,  with  little 
laboar»  than  the  greatest  exertions  ooold 
odierwise  haye  obtained  for  him.  Every 
uocessive  invention  has  made  him  more 
powerful,  has  increased  his  strength,  and 
multiplied  the  productions  of  his  industry ; 
and  at  length  the  giant  power  of  steam 
bag  peopled  the  world  with  inanimate 
daves  who  do  his  work  fiister  and  better 
tbaohedid  it  himself  with  the  greatest 
laboor  and  the  most  ingenious  tools. 

The  iSint  and  fish-bone  of  the  savage, 
tbe  tool  of  the  wrorkman,  and  the  steam- 
engine  of  the  manuftctnrer,  have  but  one 
common  object — ^to  save  the  labour  of 
man  and  to  render  it  more  productive: 
bat  that  is  the  most  perfect  invention 
vbich  attains  this  object  the  most  effeo- 
taallj.    Can  any  one  doubt  the  advan- 
ta^  of  abundant  prodncticm?    It  needs 
but  a  few  words  to  point  out  its  benefit. 
Wbether  it  be  for  evil  or  for  good,  we  are 
not  satisfied  with  the  enjoyment  of  the 
common  necessaries  of  life ;  we  all  desire 
comforts,  luzuriesi  and  ornament ;  and  in 
proportion  as  we  desire  them  do  we  be- 
come dviliaed.    There  are  many  who 
^leer  at  civil  iiation,  and  unhappily  it  has 
itsvicesiits  fbllies,  and  its  absurdities; 
bat  it  seems  the  law  of  our  nature  to  ad- 
ynce  towards  that  state,  and  with  the 
increase  of  artificial  wants  our  intellects 
^fffoiat  more  active  and  enlichtened,  re- 
finement of  msumers  succeed  to  barba- 
nan,  and  all  those  moral  qualities  for 
vbich  man  is  distinguished,  become  de- 
veloped.   We  may  conceive  some  Utopia 
in  which  all  the  noble  parts  of  man's 
>)>tiire  are  culUvated,  while  his  wants 
'emain  liniple  and  easily  satisfied,  but  the 
vorid  we  live  in  presents  another  picture. 
We  might  widi  it  were  oUierwise ;  but  it 
ism  vain  to  deny  that  refinement  is  the 
ftoeompaaiment  and,  in  some  degree,  the 
conaei^uence  of  riches,  and  brutality  the 
condition  of  those  people  who  have  not 
^n  elevated  by  the  increase  of  wealth. 
ItfoUowsi  therefore,  that  to  multiply  the 
cljects  of  comfort  and  enjo]nnent  which 
I^mnan  indostry  can  produce,  is  to  improve 
^  condition  of  mankind,  to  raise  them  in 
w«  Kile  of  moial  and  intellectual  being, 


and  to  minister  to  their  enjoyment  of 
life.  It  is  quite  consistent  to  deprecate 
the  vices  and  follies  which  are  ever  asso- 
ciated with  our  craving  for  new  nossesr 
sions,  while  we  observe  the  benents  re- 
sulting firom  it  Throughout  the  world 
ffood  and  evil  are  found  side  by  side ;  but 
Uieffood,  as  we  would  fidn  believe,  pre- 
ponderates. 

When  once  it  is  admitted  that  men  are 
to  be  decently  housed  and  clothed,  and  are 
to  surround  themselves  with  such  com- 
forts as  they  can  obtain,  it  is  clear  that 
the  more  easily  Uiey  can  obtain  them, 
and  the  more  generally  such  possessions 
are  enjoyed,  the  more  eompletelv  are  the 
objects  of  civilized  life  secured.  If  all 
men  could  obtain  them  easily,  there  would 
be  no  poverty,  and  infinitely  less  vice. 
Machinery,  by  diminishing  the  amount  of 
labour  required  for  the  production  of  com- 
modities, lowers  their  price  and  renders 
them  more  universally  accesnble  to  all 
classes  of  society.  ^  Working-men  no 
longer  toil  for  tiie  rich  alone,  but  they 
participate  in  the  results  of  their  own  in- 
dustry. If  they  desire  such  luxuries, 
*'  purple  and  fine  linen  "  are  not  beyond 
their  reach;  and  their  dwellings  are 
more  commodioas  and  often  more  degant 
than  were  the  houses  of  the  rich  three 
centuries  ago.  If  this  increased  fhci- 
lity  of  acquiring  the  comforts  of  life 
had  been  accompanied  by  greater  pru- 
dence and  frugality,  we  believe  tiiat  the 
beneficial  results  of  machinery  would 
have  been  conspicuously  shown  by  the 
improved  condition  of  all  the  worting 
classes  of  this  country;  but  more  money 
has  been  squandered  by  them  in  poison- 
ous spirits,  within  the  last  fifty  years, 
than  would  have  sufficed  to  place  them- 
selves and  their  children  bevond  the 
reach  of  want*  Cheap  production  is 
more  beneficial  to  the  poor  than  to.ihe 


*  Tin  unount  fpent  anniially  upon  splritg  k 
equal  to  the  interest  of  the  nrntional  debt ;  and 
the  unoant  apent  within  the  laat  fifty  years  may 
be  estimated  at  considerably  more  than  the  entiiv 
capital  of  the  ftinded  debt.  Six  millions  a  year 
are  now  snffldent  to  snpport  all  the  poor  of  tbe 
eonntry ;  and  thus  some  idea  nay  be  formed  of 
the  prosperiW  of  the  labooringclaaaes  of  the  pre- 
sent day,  if  tney  had  aocnmalated  a  ftind  prodne- 
in^  an  income  of  thirty  millions  beyond  the  wages 
of  their  labour. 
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rich.  The  rich  man  b  certain  of  grati^- 
ing  most  of  his  wants,  bat  the  poor  man  is 
constantly  obliged  to  forego  oneenjo;^- 
ment  In  order  to  obtain  another.  If  his 
shoes  or  his  coat  be  worn  oat,  his  dinners 
most  be  stinted  perhaps  until  he  can  pay 
for  a  fresh  sapply ;  and  thus,  unless  his 
wages  be  reduced  in  consequence  of  the 
chea[>ne8s  of  such  articles,  it  is  beyond  all 
question  that  cheapness  is  an  extraordi- 
nary benefit  to  hun,  the  money  which 
he  saves  in  the  purchase  of  one  cheap  ar- 
ticle is  laid  out  upon  another,  and  without 
privation  or  suffering  he  satisfies  the 
wants  which  custom  has  made  imperative. 
In  short,  he  is  no  longer  poor. 

These  facts  are  undeniable;  but  it  is 
alleged  that  machinery  not  only  makes 
articles  abundant  and  cheap,  but  multi- 
plies them  beyond  the  wants  of  the  world, 
and  by  causmg  gluts  brings  ruin  and 
misery  upon  the  working  classes.  For 
reasons  explained  elseiraere  rDEMAin) 
AND  ScjppLTJ  a  universal  glut  of  all  com- 
modities is  impossible:  the  more  men 
produce,  the  more  Uiey  have  to  ofier  in 
exohan^,  and  their  wants  are  only  limited 
by  their  means  of  purchasing.  But 
particular  commodities  are  froquently 
produced  in  excess,  and  a  glut  of  the 
market  ensues.  In  causing  such  gluts 
machinery  is  a  powerful  agent,  but  only 
in  the  same  manner  as  all  labour  would 
be,  if  applied  in  excess.  The  results 
would  be  precisely  the  same  if  too  many 
men  were  employed  in  any  department 
of  industry ;  they  would  produce  more 
than  there  was  a  demand  for,  and  their 
goods  would  fikll  in  value  or  be  unsale- 
able. .Commodities  produced  by  ma- 
chinery are  subject  to  the  same  laws  as 
govern  all  other  commodities.  If  the 
supply  of  them  exceed  the  demand,  they 
are  depreciated  in  value ;  but  the  power 
of  producing  with  facility  does  not  ne- 
cessarily occasion  an  excess  of  production : 
it  must  be  applied  with  caution,  and  its 
use  be  properly  learned  by  experience. 
Suppose  that  the  soil  of  any  isolated  coun- 
try were  extraordinarily  fertile  and  the 
population  very  small;  but  ^t  without 
considering  these  circumstances  the  peo- 
ple were  to  cultivate  the  whole  of  their 
land  and  bestow  upon  it  all  tiieir  skill 
and  labour.    An  excess  of  food  would  be 


the  result— more  than  could  be  eaten 
within  the  year;  much  would  be  wasted 
or  sold  without  profit,  and  much  laid  np 
in  store  for  another  season.  The  husband- 
men would  be  disappointed  at  the  unfor- 
tunate results  of  their  industry,  but  would 
they  complain  of  the  fertility  of  the  soil  ? 
It  would  not  be  the  soil  that  had  caused 
the  glut,  but  their  own  misapplied  exer- 
tions ;  and  so  it  is  with  machinery,  which 
like  a  fertile  soil  gives  forth  abundance : 
its  capabilities  are  known  and  its  ad- 
vantages ought  to  be  appreciated ;  but  if 
its  productiveness  be  brought  into  exces- 
sive activity,  it  causes  the  evils  of  a 
glut 

The  influence  of  madiinery  upon  the 
production  and  consumption  of  commodi- 
ties need  not  be  followed  any  ftirther.  It 
increases  the  common  stock  of  wealth  in 
the  world  and  is  capable  of  multiplying 
indefinitely  the  sources  of  human  enjoy- 
ment But  these  benefits  will  be  neu- 
tralized if,  while  it  cheats  production, 
it  has  a  tendency  to  dimmish  the  means 
of  employment  for  the  people  and  the 
wages  of  labour ; — and  tnis  leads  us  to 
the  second  part  of  our  inquiry. 

The  invention  of  a  machine  which 
should  immediately  do  the  work  of  many 
men  employed  in  a  particular  trade  would 
certainly,  in  the  first  instance,  diminish 
employment  in  that  trade.  Several  men 
would  be  turned  off  to  seek  employment 
in  other  trades,  and  much  individual  suf- 
foring  would  be  occasioned.  There  have 
been  frequent  instances  of  such  a  result, 
and  so  fiu*  as  the  immediate  interests  of 
the  particular  sufferers  are  concerned,  it 
is  an  evil  which  cannot  be  too  much 
lamented.  In  thdr  case  machinery  is 
like  a  rival  bidding  against  their  la- 
bour, and  is  as  injurious  to  them  as 
if  a  fresh  set  of  workmen  had  supplanted 
them  in  the  service  of  their  employer. 
But  great  as  this  'evil  is  (and  we  woald 
not  underrate  it)  it  is  of  comparatively 
rare  occurrence  and  of  short  dura- 
tion. If  the  invention  of  the  machine 
caused  no  more  production  than  the  la- 
bour of  the  workmen  had  previously  ac- 
complished, the  labour  of  a  certain  num- 
ber of  men  would  be  permanently  dis- 
placed :  but  as  an  equal  quantity  of  goods 
18  produced  at  a  less  cost  of  labour,  their 
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price  is  rednoed  and  their  oonmimption 
ooDBeqiiently  eDCounffed.  An  increased 
sapply  is  thus  called  for  and  more  'work- 
men are  again  reqaired  in  the  trade.  In 
this  manner  the  deinand  far  increased  pro- 
duction oonrects  the  tendency  which  nta- 
ehinery  would  otherwise  have  to  displace 
labour  permanently.  Even  the  tempo- 
rary displacement  which  frequently  oc- 
ean is  less  extensive  than  might  be  sup- 
posed. BCachines  are  rarely  invented 
which  at  once  dispense  with  many  work- 
men. They  are  at  first  imperfect,  and  of 
fimited  power :  they  make  the  labour  of 
the  workmen  more  efficient ;  but  do  not 
become  substitutes  for  labour.  Thus, 
even  if  the  demand  for  commodities  were 
not  increased,  the  displacement  of  labour 
would  be  very  limited  and  deferred  to  a 
distuLt  period:  but  as  an  increased  de- 
mand almost  invariably  follows  every 
aneeeasive  improvement  in  machinery, 
it  will  be  found,  practically,  that  more 
operatives  are  employed  hi  every  branch 
M  maaufocture,  after  the  introduction  of 
impnived  machinery  than  before. 

Of  this  feet  we  shall  offer  some  ex- 
amples presentlT:  but  here  it  may  be 
neeeasary  to  allude  to  the  case  of  the 
hand-loom  weavers,  which  is  constantly 
adduced  in  proof  of  the  supposed  evils  <n 
madiinery.  Their  unhappy  condition 
can  ecsfcely  be  overstated,  nor  can  it  be 
denied  that  it  has  been  caused  by  ma- 
chinery :  but  it  most  be  recollected  that 
while  they  have  vainly  contended  against 
madunery — ^like  pigmies  against  a  giant 
— ^knndreds  of  thonmnds  of  other  classes, 
raaceortomed  to  the  labour  of  operatives, 
have  gained  a  profitable  employment  by 
woikiBtf  mM  it,  in  the  same  ;trade  as 
tfaemsems.  No  one  can  suppose  that  the 
labour  of  the  hands  could  compete  with 
the  power  of  steam,  and  the  real  cause  of 
thdr  distress  is,  that  instead  of  adapting 
the  form  of  their  industry  to  the  altered 
cireumstances  of  their  trade,  they  have 
eootiniied  to  work,  like  an  Indian  caste, 
with  the  same  rude  implements  which 
their  fediers  nsed  before  them.  Thar 
caae  is  the  same  as  that  of  at  miller  who 
should  pernst  in  grinding  com  by  hand, 
while  his  neighbours  were  building  mills 
npoo  a  rarad  stream  which  ran  beside  his 
garden.  His  own  ignorance  or  obstinacy. 


and  not  the  stream,  would  be  the  cause 
of  the  feilure  of  his  trade. 

If  the  case  of  the  hand-loom  weavers 
be  adduced  as  an  example  of  the  perma- 
nent displacement  of  labour  by  ma- 
chinery, and  if  it  be  contended  that  it  is 
the  natural  result  of  machinery  to  di- 
minish employment  in  other  trades,  in 
the  same  manner,  we  must  necessarily 
infer  that  wherever  machinery  has  been 
largely  introduced  into  any  trade,  the 
number  of  persons  supported  by  it  must 
have  been  diminished.  We  should  infer 
that  the  agricultural  population  of  this 
country  must  have  been  rapidly  increas- 
ing, while  the  population  eng^aged  in 
those  branches  of  manuftcture  in  which 
steam-power  is  used  must  have  been 
felling  off  or  increasing  less  rapidly.  The 
correctness  of  such  an  inference  may  be 
estimated  from  the  following  facts : — 

In  no  trades  has  machwery  been  so 
extensively  mtrodnced  as  in  the  manufec- 
ture  of  cotton,  wool,  and  silk,  and  no- 
where has  the  population  increased  so 
rapidly  as  in  the  principal  seats  of  these 
manufectures.  Between  1801  and  1841, 
Manchester  increased  in  population  from 
90,399  to  296,183,  or  227*5  percent.: 
Liverpool  (whose  prosperity  has  been 
caused  by  the  cotton  trade)  increased,  in 
the  same  period,  from  79,722  to  264,298, 
or  231*5  per  cent :  Leeds,  from  53,162  to 
151,874,  or  185*6  per  cent,:  Bradford 
(York),  fnm  6393  to  34,560,  or  440*5  per 
cent:  Bolton,  from  17,416  to 49,763,  or 
185*7  per  cent :  Huddenfield,  from  7268 
to  25,068,  or  244*3  per  cent :  Macclesfield 
from  8743  to  24,137,  or  176  per  cent: 
and  Dukinfield  from  1737  to  22,394,  or 
1 189  per  cent  In  ScoUand  the  same  re- 
sults have  followed  from  the  use  of  ma- 
chinery. Between  1801  and  1841  Glas- 
gow increased  from  77,385  to  274,533,  or 
254  per  cent:  Paisley,  from  31,179  to 
60,487,  or  94  per  cent :  and  Greenock, 
from  17,458  to  86,936,  or.  111*5  per 
cent. 

Thus  fer  of  the  manufectures  of  cotton, 
wool,  and  rilk.  The  seats  of  the  iron 
and  hardware  trades  exhibit  similar  re- 
sults. In  the  same  period  of  forty 
years  Birmingham  incrcaised  from  73,670 
to  190,542,  or  158  per  cent ;  Sheffield, 
from  31,814  to  68,186,  or  117*6  per  cent ; 
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Wolverhampton,  from  12,565  to  S6,S83, 
or  189  per  cent ;  Merthyr  Tydvil,  from 
7705  to  34,947,  or  353  per  cent  ;  and 
West  Bromwich  from  5687  to  26,121 
or  359  per  cent 

In  this  extraordinary  ratio  has  the 
population  increased  in  the  seats  of  oar 
staple  mano&ctares,  which  by  the  aid  of 
machinery  have  supplied  the  whole  world 
with  articles  wrought  by  the  indus- 
try of  our  people.  Let  us  now  com- 
pare these  places  with  those  agricultural 
counties  in  which  machinery  has  ex- 
erciied  ihe  least  influence,  and  let 
us  see  if  the  absence  of  machinery  has 
been  equally  fiiTourable  to  the  support  of 
a  growing  population.  In  the  same  pe- 
riod, from  1801  to  1841,  Devon  increased 
55*3  per  cent ;  Somerset,  59  per  cent ; 
Norfolk,  50*9 ;  Lincoln,  73*5 :  Essex,  52, 
and  Suffolk,  49*5  per  cent  The  average 
increase  of  these  six  agricultural  counties 
did  not  exceed  50  per  cent  in  fbrt^ 
years;  while,  setting  aside  the  extraordi- 
nary increase  exhibited  in  the  particular 
towns  already  enunierated,  the  population 
of  six  manu&cturing  counties,  viz. :  Lim- 
caster,  Middlesex,  York,  W.  R.,  Stafford, 
Chester,  and  Durham,  including  ail  the 
agriculturists,  increased  112*5. 

These  &ctB  prove  conclusively  that  ma- 
chinery, so  mr  from  diminishing  the 
aggregate  emplo^ent  of  labour  in  those 
trades  in  which  it  is  used,  increases  it  in 
an  extraordinary  degree.  And  not  only 
does  it  give  employment  to  larger  num- 
bers of  persons,  but  their  wages  are  con- 
siderably higher.  We  will  not  stop  to 
compare  the  income  of  an  agricultural 
labourer  with  that  of  operatives  en- 
gaged in  the  infinite  variety  of  trades 
carried  on  in  manufiujturing  towns,  in 
connexion  with  machinery  :  but  it  is 
sufficient  to  ask,  whence  has  come  the 
manufacturing  population?  Its  natural 
j^rowth  would  have  been  comparatively 
insignificant  if  thousands  had  not  been 
attracted  to  the  towns  from  other  places. 
And  what  could  have  induced  them  to 
leave  their  homes  and  engage  in  new 
trades  but  the  encouragement  offered  by 
more  certain  employment  and  higher 
wages? 

It  has  been  shown  that  machinery  has 
had  a  beneficial  influence  upon  the  em- 


plovment  of  labour  in  the  particular 
traaes  in  which  it  has  been  used,  and  it 
now  remains  to  consider  its  eflfecfs  upcm 
the  employment  of  labour  in  other  trades. 
In  the  first  place,  a  few  of  its  obvious 
results  may  be  noticed.  For  example^ 
the  mannfaicture  and  repair  of  machinerj 
alone  gives  employment,  directly  and  in- 
directly, to  vast  numbers  of  persons  who 
are  unconnected  with  the  particular 
trades  in  which  the  machinery  itself  is 
used.  Apain,  the  production  of  all  com- 
modities  is  increased  by  machinery;  and 
thus  the  producers  of  the  raw  materials 
of  manu&ctnres,  the  carriers  of  goods  br 
land  and  sea,  the  merchants,  the  retail- 
traders,  their  clerks,  porters,  and  others, 
must  find  more  employment  It  is  dear 
also,  that  while  the  manufiictnring  and 
commercial  population  are  thus  increased 
by  the  use  of  machinery,  the  cultivators 
of  the  soil  must  receive  more  employment 
in  supplying  them  with  fix)d. 

In  tnis  and  other  ways  the  ceneral  em* 
ployment  of  labour  is  directly  extended 
by  machinery.  At  the  same  time  the 
application  of  machinery  to  existing 
branches  of  industry  creates  new  trades 
and  distributes  capital  into  other  enter- 
prises which  affi>ra  employment  fbr  new 
descriptions  of  labour.  A  hundred  exam- 
ples or  this  fyuci  might  be  cited;  of  which 
railways  and  steam  navigation  are 
amongst  the  most  remarkable:  but  such 
examples  will  be  superfluous  if  it  can  be 
sh>Mrn  that  it  is  the  necessary  result  of 
the  use  of  machinery  to  apply  capital  to 
new  enterprises.  It  has  been  said  that 
machinery  chei^ens  production  by  re- 
ducing the  amount  of  labour  expended 
upon  it:  it  follows  that  a  less  amount 
of  capital  with  the  aid  of  machinery 
will  produce  as  much  as  a  larger  cap- 
tal  without  such  aid.  A  portion  of  ca- 
pital is  thus  disengaged,  either  fbr  in- 
creased production  m  the  same  trade,  or 
for  application  to  new  speculations.  In 
some  way  it  most  be  employed,  or  it  will 
^eld  no  profit,  and  in  some  form  or  other 
it  must  be  ultimately  expended  in  labour. 
As  long  as  A  person  can  extend  the  accus- 
tomed operations  of  his  own  trade  with  a 
profit,  he  is  disposed  to  do  so ;  but  as 
soon  as  he  finds  them  less  profitable  than 
other  investments,  he  cha^ge6  the  direo- 
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tion  of  his  capital,  and  seeks  new  modes 
of  increasing  his  profits. 

There  is  no  troth  more  certain  than 
that  the  employment  of  laboar  is  small  or 
great  aooording  to  the  proportion  which 
capital  hears  to  the  number  of  labourers. 
Capital  is  the  fund  which  supports  la- 
boar,  and  which  must  employ  it  or  be 
anproductiTe ;  and  thus,  if  in  wnj  country 
capital  be  increasing  more  rapidly  than 
the  popolatioD,  employment  will  be 
abundant  and  waces  high ;  if  less  rapidly* 
employment  will  be  scarce  and  wages 
bw.  In  the  one  case,  capitalists  will  be 
bidding  hi|^  for  laboar;  in  the  other, 
labourers  will  be  bidding  against  each 
other  fi>r  employment  Accumulation  of 
capital  is  tfaermre  highly  oonduciTC  to 
the  mierests  of  the  labouring  population 
geuerally,  and  the  use  of  machmery  is 
e^ectally  &voiiiable  to  accumulation,  as 
laay  be  shown  by  a  simple  example. 
Suppose  a  man  to  have  a  capital  of 
lOfOiDO/.,  which  he  is  expending  annually 
apoD  laboar  in  a  particular  trade,  and 
mat  his  profits  are  ten  per  cent,  or  1000^. 
a-year.  Each  year  his  whole  capital  is 
expended,  and  his  means  of  accumulation 
are  thus  restricted  to  a  portion  of  his  an- 
naal  profits  only.  But  let  him  inyent  a 
'  nacfame  to  £acilitate  his  business,  and  his 
position  is  immediately  changed.  If  this 
I  machine  should  cost  5000/.,  and  the  other 
j  5000/.  be  still  expended  in  labour,  he 
ma^  be  said  to  have  saved  one  half  of  his 
entire  capital  in  a  single  year ;  for  instead 
of  spending  the  whok  of  it  as  befi>re,  in 
labour,  he  is  possessed  of  a  durable  pro- 
perty which,  at  a  small  annual  cost,  will 
Bst  for  ten  or  probably  twenty  years. 
Nor  can  it  be  said  that  this  saving  is 
efieefied  at  the  expense  of  labour ;  ibr  the 
owner  of  the  machine  is  placed  in  a  new 
position  in  respect  to  his  profits,  which 
prevents  him  from  securing  to  himself 
the  difierenoe  between  the  amotmt  paid 
DOW  and  that  previously  paid  for  laboar. 
To  gain  a  profit  of  ten  per  cent  it  had 
been  necessary  fbr  him,  before  the  inven- 
tion of  the  machine,  to  realize  11,000/. 
annoally,  being  his  whole  capital  and  the 
profits  upon  it :  but  now,  in  order  to  ob- 
tain the  same  profit,  it  is  sufficient  if  he 
realise  6500/.  only:  viz.,  500/.  profit 
upon  his  fixed  capital  of  5000/.;  500/.  for 


repairs,  and  wear  and  tear,  calculated  at 
ten  per  cent ;  and  5500/.  1o  replace  the 
sum  spent  upon  labour  with  a  profit  of 
ten  per  cent  He  would  realize  the  whole 
1 1,000/.  as  before,  if  he  were  able ;  but  he 
is  restrained  by  competition,  whidi  levels 
the  profits  of  trade.  For  some  time  he  will 
most  probably  obtain  more  than  ten  per 
cent  profit,  and  so  long  as  he  is  able  to 
do  this,  his  means  of  accumulating  fresh 
capital  in  addition  to  his  machine  will  be 
increased,  which  capital  will  be  expended 
upon  additional  labour.  But  when  hia 
profits  have  been  reduced  to  their  former 
level  by  competition,  society  has  guned 
in  the  price  of  his  goods  4500/.  a  year, 
being  the  difference  between  11,000/.  for- 
merly realized  by  him,  and  6500/.  his 
present  return.  But  is  this  amount  thus 
gained  by  society  lost  to  the  labourer? 
Unc^uestionably  not  As  a  oonstmier,  he 
participates  in  the  advantage  of  low 
prices,  while  the  amount  saved  by  the 
community  in  the  purchase  of  one  com* 
modity  must  be  expended  upon  oUiers 
which  can  only  be  produced  by  labour. 
It  cannot  be  too  often  repeated,  that  all 
capital  is  ultimately  expended  upon  la- 
bour I  and  whether  it  be  accumulated  bv 
individuals  in  large  sums,  or  distri- 
buted in  small  portions  throughout  the 
community,  directly  or  indirectly  it  passes 
through  the  hands  of  those  who  labour. 
If  a  manufhcturer  accumulates  by  means 
of  higher  profits,  he  emplovs  more  labour ; 
if  the  community  save  by  low  prices,  they 
employ  more  labour  in  other  forms.  So 
long  as  the  capital  is  in  existence  it  is 
certain  to  have  an  influence  upon  the  ge- 
neral market  for  labour. 

We  are  now  speaking  not  of  the  inters 
ests  of  particular  workmen  to  whose  tem- 
porary sufiferings  caused  by  the  use  of 
machmery  we  have  already  adverted,  but 
of  the  general  and  permanent  interests  of 
the  working  population  of  a  country.  As 
regards  these,  tne  statistics  of  British  in- 
dustry amply  confirm  all  reasoning  from 
principles,  and  prove  beyond  a  doubt  that 
machinery  has  had  a  beneficial  influence 
upon  the  employment  and  wages  of  la- 
bour. Anv  one  who  will  reflect  upon 
the  fiicts  which  have  been  noticed  above, 
as  disclosed  by  the  Census  [CensvsI  can 
scarcely  &il  to  arrive  at  the  conclusion 
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that  without  machinery  England  ooold  not 
have  supported  her  present  population,  or 
could  only  have  supported  them  in  po- 
verty and  wretchedness.  Nor  must  the 
degradation  of  a  part  of  the  manufiBU>- 
turing  population  he  thoughtlessly  attri- 
buted to  machinery,  instead  of  to  moral 
and  social  causes,  which  are  independent 
of  it  Into  these  causes  it  would  he  out  of 
place,  at  present,  to  inquire ;  but  enough 
has  been  said  to  show,  Ist,  that  nmchi- 
nery  by  increasing  production  multiplies 
the  sources  of  ei^oyment,  and  places 
them  within  the  reach  of  a  greater  num- 
ber of  persons ;  and  2ndly,  mat  by  giving 
increased  employment  to  labour  it  enables 
more  [Arsons  to  eigoy  those  comforts 
which  it  has  itself  created.  These  are 
the  elements  of  social  prosj^eri^,  and  if 
evils  have  sprung  up  with  it,  like  tares 
with  wheat,  it  is  not  machinery  which 
has  caused  them.  Wherever  the  influence 
of  machinery  has  been  felt,  wealth  has 
advanced  yriih.  rapid  strides;  and  though 
in  too  many  cases  religion,  virtue,  and 
enlightenment  may  have  lagged  behind, 
tiie  tardiness  of  their  i>rogre88  is  to  be  as- 
cribed, not  to  machinery,  but  to  the 
&ulty  institutions  of  men. 
MADHOUSK  [Lunatic  Astlums.] 
MAGISTRATE,  a  word  derived  from 
the  Latin  magistratus^  which  contains  the 
same  element  as  magnui  and  magisUrj 
and  signifies  both  a  person  and  an  office. 
A  Roman  magistratns  is  defined  to  be 
one  who  pre^des  in  a  court  and  declares 
the  law,  tnat  is,  a  judge.  The  kings  of 
Rome  were  probably  the  sole  Magistratns 
originally,  and  on  their  expulsion  the 
two  consuls  were  the  Magistratns.  In 
course  of  time  other  offices,  as  those  of 
Praetor  and  Aedile,  were  created:  and 
those  who  filled  these  offices  were  elected 
in  the  forms  prescribed  b^  the  constitu- 
tion, and  they  had  jurisdictio.  [Juris- 
diction.] The  original  notion  of  a  ma- 
gistratns, then,  is  one  who  is  elected  to  an 
office,  and  has  jurisdiction. 

In  England  the  term  magistrate  is 
usually  applied  to  justices  of  the  peace 
in  the  country,  and  to  those  called  police 
magistrates,  such  as  there  are  in  London. 
'  It  has  also  been  applied  in  other  ways ; 
for  instance,  people  have  sometimes  said 
that  the  king  is  the  chief  magistrate  in 


the  state.  But  these  applications  of  the 
term  do  not  agree  with  its  proper  sense. 
A  Roman  magistratus  was  elected,  and  so 
fax  he  difiered  from  a  justice  of  the  peace ; 
he  also  exercised  delegated  power  m  his 
jurisdiction,  in  which  respect,  as  well  as 
beinff  elected,  he  differed  from  the  king 
of  l^gland,  who  is  not  elected,  and  does 
not  exercise  delegated  jurisdiction,  but 
delegates  jurisdiction  to  others. 

l£lGNA  CHARTA.  The  terms  of 
the  compact  between  the  feudal  chief 
and  his  dspendants  underwent  freqoent 
changes  in  the  middle  ages.  When  a 
material  alteration  was  made  in  the  tenns 
of  the  compact,  a  record  was  made  of  it 
in  writing.  These  records  are  called 
Charters,  m  the  restricted  use  of  a  term 
which  is  popularly  applied  to  almost 
every  species  of  early  diplomas.  The 
tenants  of  the  various  honours,  or  great 
tenancies  in  capite,  are  seldom  without 
one  or  more  charters  which  have  been 
granted  to  them  by  their  lords,  by  which 
exemptions  or  privileges  are  given,  base 
services  are  commuted  for  pavments  i& 
money,  and  the  mode  is  settled  in  which 
justice  shall  be  administered  among  them  ; 
and  even  in  some  of  the  inferior  manors 
there  are  charters  of  a  similar  kind,  by 
which  certain  liberties  are  guaranteed  by 
the  lord  to  his  tenants.  These  charters 
run  in  the  form  of  letters,  *  Otmubw'  &e. 
from  the  person  grantinff ;  they  set  forth 
the  thinff  grantM,  and  end  with  the 
names  ofpersons  who  were  present  when 
the  lord's  seal  was  affixea,  often  ten, 
twelve,  or  more,  with  the  date  of  place 
and  time  of  the  grant 

Such  a  charter  is  that  called  the  Maana 
Charta,  which  was  aranted  by  Kins  John, 
acting  in  his  twofold  character  of  the  lord 
of  a  body  of  feudatories,  and  king.  This 
charter  is  often  regarded  as  the  oonstita- 
tional  tmus  of  English  libertieB;  but  in 
many  of  its  provisions  it  seems  to  have 
,  been  only  a  declaration  of  rights  which 
had  been  ei^oyed  in  England  befbre  the 
Conquest,  and  which  are  also  said  to 
have  been  granted  by  Kin^  Henry  I.  on 
his  accession.  However,  if  it  md  not 
properly  found  the  liberties  which  the 
English  nation  enjoys,  or  if  it  were  not 
the  original  of  those  privileges  and  fran- 
chises which  the  burons  (or  the  chief 
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tenants  of  the  crown,  for  the  names  are 
faeie  eqmTalent),  ecclesiastical  persons, 
dtiaens,  bargesses,  and  merchants  enjoy, 
it  recalled  into  existence,  it  defined,  it 
settled  them,  it  formed  in  its  written  state 
a  docament  to  which  appeal  might  be 
made,  under  whose  protection  any  person 
who  had  any  interest  in  it  might  find 
shelter,  and  which  served,  as  if  it  were 
a  portion  of  the  common  law  of  the  land, 
to  guide  the  judges  to  the  decisions  they 
proooonced  in  aU  questions  between  the. 
king  and  any  portion  of  the  people. 

Besides  the  great  charter  there  was 
granted  at  the  same  time  a  charter  re- 
lating to  the  forests  only.  There  were 
Tery  extensiye  tracts  of  land  in  England 
whi'di  were  uncultivated,  and  reserved 
for  the  pleasure  of  the  king;  and  there 
were  purlieus  to  these  forests,  all  of  which 
were  sabjeet  to  a  peculiar  system  of  law, 
many  parts  of  which  were  oppressive, 
and  from  some  of  which  this  charter 
cxenqifted  the  people. 

The  independence  and  rights  of  the 
church  were  also  secured  by  the  great 


Magna  Charta  has  been  printed  in  a 
greaX  variety  of  forms.  There  are  fac- 
similes of  a  copy  of  it  which  was  made 
at  the  time,  and  still  exists  in  the  British 
Moscnm,  and  of  another  preserved  at 
Lincohi,  and  translations  of  it  into  the 
Knglish  language.  The  provisions  of 
the  Magna  Charta  are  numerous,  and 
tooki  of  them  have  fiillen  into  desuetude. 
The  following  is  the  substance  of  the 
Great  Charter,  as  given  by  Blackstone  in 
his  *  Commentaries,'  who  also  wrote  a 
treatise  on  it 

«  The  Great  Charter,"  says  he,  «*  con- 
firmed many  liberties  of  the  church,  and 
redressed  many  grievances  incident  to 
foodal  tenures,  of  no  small  moment  at  the 
time ;  though  now,  unless  considered  at- 
tentively and  with  this  retrospect,  they 


but  of  trifling  concern.  But  besideis 
these  foodal  provisions,  care  was  also 
taken  therein  to  protect  the  subject  against 
other  oppressions,  then  frequently  arising 
from  unreasonable  amercements,  from 
illegal  distresses  or  other  process  for 
debts  or  services  due  to  the  crown,  and 
from  the  tyrannical  abuse  of  the  preroga- 
tive of  pnrreyanoe  and  pre-emption.    It 

VOL.  IL  " 


fixed  the  forfeiture  of  lands  for  felony  in 
the  same  manner  as  it  still  remains ;  pro- 
hibited for  the  future  the  grants  of  ex- 
clusive fisheries,  and  the  erection  of  new 
bridges,  so  as  to  oppress  the  neighbour- 
hood.    With  respect  to  private  rights :  it 
established  the  testamentary  power  of  the 
subject  over  part  of  his  personal  estate, 
the  rest  being  distributed  among  his  wife 
and  children;  it  laid  down  the  law  of 
dower  as  it  hath  continued  ever  since; 
and  prohibited  the  appeals  of  women,  un- 
less for  the  death  of  their  husbands.     In 
matters  of  public  policy  and  national  con- 
cern, it  enjoined  an  uniformity  of  weights 
and  measures ;  gave  new  encouragements 
to  commerce  by  the  protection  of  mer- 
chant-strangers, and  forbad  the  alienation 
of  lands  in  mortmain.    With  regard  to 
the  administration  of  justice :  besides  pro- 
hibiting all  denials  or  delays  of  it,  it  fixed 
the  Court  of  Common  Pleas  at  Westmin- 
ster, that  the  suitoi*s  might  no  longer  be 
harassed  with  following  the  king's  person 
in  all  his  progresses;  and  at  the  same 
time  broueht  the  trial  of  issues  home  tu 
the  very  doors  of  the  fVeebolders,  by  di- 
recting assizes  to  be  taken  in  the  proper 
counties,  and  establishing  annual  circmts ; 
it  also  corrected  some  abuses  then  inci- 
dent to  the  trials  by  wager  of  law  and  of 
batUe ;  directed  the  regular  awarding;  of 
inquests  for  life  or  member;  prohibited 
the  king's  inferior  ministers  firom  holding 
pleas  of  the  crown,  or  trying  any  criminal 
charge,  whereby  many  forfeitures  might 
otherwise  have  unjustly  accrued  to  the 
exchequer;  and  regulated  the  time  and 
place  of  holding  the  inferior  tribunals  of 
justice,  the  county  court,  sheriff's  toum, 
and  court-leet     It  confirmed  and  esta- 
blished the  liberties  of  the  city  of  Lon- 
don, and  all  other  cities,  borougns,  towns, 
and  ports  of  the  kingdom.    And  lastiy 
(which  alone  would  have  merited  the 
tiUe  that  it  bears  of  the  Great  Charter), 
it  protected  every  individual  of  the  nation 
in  the  free  enjoyment  of  his  life,  his 
liberty,  and  his  property,  unless  declared 
to  be  forfeited  by  the  judgment  of  his 
peers  or  the  law  of  the  land. 

Such  a  concession  from  the  king  was 
not  sained  without  a  violent  struggle ;  in 
fact  he  was  compelled  to  yield  it  by  an 
armed  force,  consisting  of  a  very  large 
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portion  of  the  baronage,  which  he  was 
unable  to  resist  The  names  of  the  chiefs 
are  preserved  by  the  chroniclers  of  the 
time,  and  in  the  charter  itself;  and  when- 
ever mentioned  they  call  up  to  this  da^- 
a  mingled  feeling  of  respect  and  grati- 
tude, the  respect  and  gratitude  which 
men  pay  to  those  who  have  obtained  for 
them  the  extension  of  political  rights. 
They  appear  the  patriots  of  a  rude  a^ ; 
and  the  mists  of  distance  and  antiquity 
obscure  to  us  the  selfishness  and  the  other 
evils  (if  such  existed)  which  were  mani- 
fested in  the  contest.  The  first  name  is 
that  of  Robert  Fit2  Walter,  who  belonfi;ed 
to  the  great  family  of  Clare.  The  Utle 
given  to  him  as  head  of  the  host  was 
Marshal  of  the  Army  of  God  and  of  the 
Holy  Church.  Next  to  him  come  Eustace 
de  Vesci,  Richard  de  Percy,  Robert  de 
Roos,  Peter  de  Brus,  Nicholas  de  Stute- 
vile,  Saier  de  Quenci,  earl  of  Winchester, 
the  earls  of  Clare,  Essex,  and  Norfolk, 
William  de  Mowbray,  Robert  de  Vere, 
Pulk  FitiWarine,  William  de  Montacute, 
William  de  Beauchamp,  and  many  others 
of  families  long  after  ^maous  in  English 
history,  the  progenitors  of  the  autleut 
baronial  houses  or  England. 

The  charter  was  sealed  in  the  open 
field,  at  a  place  called  Runnymede,  be- 
tween Windsor  and  Staines;  but  it  was 
not  merely  by  an  accidental  meeting  of 
two  armies  at  that  place  that  this,  act  was 
done  there,  for  it  appears  by  Matthew  of 
Westminster  that  Runnymeae  was  a  place 
where  treaties  concerning  the  peace  of 
the  kingdom  had  been  often  made.  All 
was  done  with  great  solemnity.  The 
memorable  day  was  June  5, 1215. 

What  was  unwillingly  granted,  it  could 
scarcely  be  expected  would  be  religiously 
observed.  John  himself  would  gladly 
have  infringed  or  broken  it,  as  would  his 
son  King  Henry  III.,  but  the  barons  were 
watchful  of  their  own  privileges,  those  of 
the  church,  the  cities,  the  boroughs,  and 
of  the  people  at  large ;  and  King  Henry 
was  led  to  make  one  or  more  solemn 
ratifications  of  the  charter.  To  keep  the 
rights  thus  guaranteed  fully  in  the  eyes 
of  the  people  a  copy  was  sent  to  every 
cathedral  cnurch,  and  read  publicly  twice 
a  year. 

The  work  of  Sir  William  Blackstone 


is  entitled  *  The  great  Charter  and  Char- 
ter of  the  Forest,  with  other  authentic 
Instruments ;  to  which  is  prefixed  an  In- 
troductory Discourse  concerning  the  His- 
tory of  the  Charters,'  Oxford,  1759,  4to. 
The  late  Board  of  Conunissioners  on  the 
Public  Records  caused  to  be  engraved 
and  published  an  exact  fac-simile  of  the 
charter,  from  a  copy  preserved  in  the 
archives  of  the  cathedral  church  of  Lin- 
coln, with  other  of  the  greater  charters. 
In  the  first  volume  of  their  work,  en- 
titled *  The  Statutes  of  the  Realm,'  these 
charters  are  all  printed,  with  English 
translations  of  them. 

MAIM  or  MAYHEM,  according  to 
the  old  law,  is  such  an  injury  done  to  the 
body  of  a  man  by  force  as  deprives  him 
of  the  use  of  some  member  which  is  ser- 
viceable in  fight  as  a  means  of  offence  or 
defence.  If  a  man's  eye  be  beaten  out, 
or  he  is  forcibly  deprived  of  a  finger  by 
another  person,  the  offence  is  maim.  Bat 
the  distinction  between  legal  maim  and 
maiming  of  the  body^  in  the  common 
meaning  of  that  term  is  now  obsolete,  or 
nearly  so.  The  offence  of  maiming  is 
now  punished  under  7  Wm.  IV,  &  l 
Vict  c.  85.    [Law,  Criminal.] 

The  offender,  besides  being  punished 
in  the  name  of  the  crown,  is  liable  to  an 
action  of  trespass  by  the  injured  party, 
who  may  in  such  action  recover  damages. 
If  the  damages  given  by  the  jury  are  not 
commensurate  to  the  loss,  the  court  may 
increase  them  on  inspection  of  the  maim. 

MAINTENANCE  is  defined  to  be 
when  a  man  maintains  a  suit  or  quarrel 
to  the  disturbance  or  hindrance  of  right ; 
and  if  he  who  maintains  another  is  to 
have  by  agreement  part  of  the  land  or 
debt,  &c.  in  suit,  it  is  called  Champerty. 
Maintenance  was  an  offence  at  common 
law,  and  has  also  been  the  subject  of 
several  statutes.  By  the  32  Hen.  VIII. 
c.  9.  no  person  shall  bargain,  buy  or  sell, 
or  by  any  means  obtain  any  pretended 
rights  or  titles  to  any  lands,  unless  he 
who  bargains  or  sells,  or  his  ancestors, 
or  they  by  whom  he  claims  the  same, 
have  been  in  possession  thereof,  or  of  the 
reversion  or  remainder  thereof,  or  taken 
the  rents  and  profits  thereof,  by  the  space 
of  a  year  next  before  the  bargain  or  sale, 
on  pain  of  the  seller  forfeiting  the  whole 
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Talae  of  the  lands  so  bargained  or  sold, 
and  the  buyer,  knowing  the  same,  also 
forfeiting  the  value  of  such  lands.  The 
professed  object  of  the  statute  was  to  pre- 
vepi  the  inquietness,  oppression,  and  vex- 
ation which  the  preamble  mentions  as  the 
ooDsequence  of  the  buying  of  titles  and 
pretended  rights  of  persons  not  being  in 
possession  of  the  lands  sold. 

A  man  may  assign  his  interest  in  a 
debt  after  he  has  instituted  a  suit  for  its 
pecoveij,  and  such  assignment  of  itself  is 
not  maintenance.  But  if  the  assignment 
be  made  on  condition  that  the  assignee 
prosecute  the  suit,  or  if  the  assignee  give 
the  assignor  any  indemnity  against  the 
costs  of  the  suit,  already  incurred  or  to 
be  incorred,  this  makes  it  maintenance. 

(Comyn's  IXffest,  *  Maintenance.') 
MAINTENANCE,      SEPARATE. 
[Aumont;  DivorceJ 

MAJOR,  a  field-omcer  next  in  rank 
below  a  lieutenant-colonel,  and  imme- 
diately superior  to  the  captains  of  troops 
in  a  regiment  of  cavalry,  or  to  the  cap- 
tains dt  companies  in  a  battalion  of  in- 
^tiy.  His  duty  is  to  superintend  the 
exercises  of  the  regiment  or  battalion, 
and,  on  parade  or  in  action,  to  carry  into 
effect  the  orders  of  the  colonel.  The 
major  has  also  to  regulate  the  distribution 
ci  the  officers  and  men  for  the  perform- 
ance of  any  particular  service,  and  he 
has  a  temporary  charge  of  the  effects  ap- 
pertaining to  any  individual  of  the  corps, 
in  the  event  of  the  absence  or  death  of 
such  individtial. 

This  class  of  field-officers  does  not  ap- 
pear to  have  existed  bdore  the  beginning 
of  the  seventeenth  century ;  and,  at  first, 
such  officers  had  the  title  of  seijeants- 
^oTf  a  designation  borne  at  an  earlier 
time  by  a  class  corresponding  to  that  of 
the  present  majors-general  of  an  army. 
fGrose,  vol.  L  p.  243.) 

No  mention  is  made  of  either  lieu- 
tensnts-colonel  or  majors  as  field-officers 
in  the  aooonnt  of  Queen  Elizabeth's  army 
in  Ireland  (1600).  But  Ward,  in  his 
'  Ammadversions  of  Warre'  (lt)39),  has 
given  a  description  of  the  duties  of  the 
latter  class,  under  the  name  of  serjeants- 
major,  from  which  it  appears  that  those 
duties -were  then  nearly  the  same  as  are 
^^'wawd  by  the  present  majors  of  regi- 


ments. They  are  stated  to  consist  in  re- 
ceiving the  orders  from  the  general  com- 
manding the  army;  in  conveying  them 
to  the  colonel  of  tne  regiment,  and  sub- 
sequently in  transmitting  them  to  the 
officers  of  the  companies ;  also,  in  super- 
intending the  distribution  of  ammunition 
to  the  troops,  and  in  visiting  tlie  guard  by 
day  or  night. 

A  brigade-major  is  a  staff-officer  who 
performs  for  a  brigade,  or  in  a  garrison, 
duties  corresponding  to  those  of  a  major 
in  a  regiment  or  battalion. 

The  prices  of  a  major's  conmiission 
are, — 
In  the  Life  and  Royal  Daily  p^y. 

Horse  Guards  .  .  £5350  £l  4  5 
In  the  Dragoons  .  .  4575  0  19  3 
In    the  Foot  Guards 

(with  the  rank   of 

colonel)       .     .     .      8300      13    0 
In    the  regiments   of 
^  the  line        .     .     .      8200     0  16    0 

A  seijeant-major  of  a  regiment  is  a 
non-commissioned  officer,  who  in  general 
superintends  the  military  exercises  of  the 
soldiers :  on  parade,  he  has  the  care  of 
dressing  the  line. 

MAJOR-GENERAL.    [General.] 

MALICIOUS  INJURIES  TO  PRO- 
PERTY. At  common  law,  mischief  per- 
petrated with  whatever  motive  against 
the  property  of  another  was  not  punish- 
able criminally,  unless  the  act  amounted 
to  felony,  was  accompanied  with  a  breach 
of  the  peace,  or  affected  the  public  con- 
venience. In  other  cases  the  offender 
was  liaUe  only  to  an  action  for  damages 
at  the  suit  of  the  party  injured.  But  the 
legislature  has,  at  different  times,  inter- 
posed to  repress,  by  penal  enactments, 
injuries  to  private  property  of  an  aggra- 
vated nature,  committed  with  the  mali- 
cious intention  of  injuring  the  owner  of 
such  property.  The  different  statutory 
provisions  against  mischievous  acts  done 
wilfully  and  maliciously  were  modified, 
as  well  as  consolidated,  b^  7  &  8  Geo. 
IV.  c.  30,  which  also  cOntaus  a  provision 
rendering  it  immaterial  whether  the  ma- 
lice of  the  offender  be  against  the  owner 
of  the  property  or  otherwise.     [Law, 

CR11IIKAL.J 

The  enactments  in  this  statute  with 
respect  to  the  ofEence  of  arson  have  been 
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repealed;  and  now,  by  7  Wm.  IV.  &  I 
Vict  c.  89,  §  2,  it  is  felony  punishable  by 
death  to  set  fire  to  a  dwelling-house,  any 
person  being  therein.  [Law,  Cuiminal, 
p.  189.1 

For  the  protection  of  shipping  against 
malicious  mischief  several  statutory  pro- 
visions have  been  made.  [Law,  Cri- 
minal.] 

By  7  Wm.  IV.  &  1  Vict  c.  89,  §  5,  it 
is  made  felony  punishable  by  death  to 
exhibit  false  liffhts  or  signals  with  intent 
to  bring  any  ship  or  vessel  into  danger, 
or  to  do  anything  tending  to  the  imme- 
diate loss  or  destruction  of  ships  or  vessels 
in  distress.  [Law,  Criminal,  p.  189.] 
And  by  the  4th  section  it  is  made  feloDy 
punishable  by  death  to  set  fire  to,  cast 
away,  or  destroy  any  ship  or  vessel,  either 
with  intent  to  murder  any  person  or 
whereby  the  life  of  any  person  shall  be 
endangered. 

The  legislature  has  in  certain  cases 
ffiven  relief  to  persons  whose  property 
£as  been  subject  to  petty  but  wilful  ag- 
gressious,  by  summary  conviction  (7  &  8 
Geo.  IV.  c.  30,  §  24)  before  a  justice  of 
the  peace,  on  which  the  ofiender  must 
forfeit  and  pay  such  sum  of  money  as 
shall  appear  to  him  a  reasonable  compen- 
sation for  the  damage,  injury,  or  spoil 
committed,  not  exceeding  5/.,  to  be  paid, 
in  the  case  of  private  property,  to  the 
party  aggrieved,  except  where  such  party 
is  examined  in  proof  of  the  offence ;  and 
in  such  cases,  or  in  the  case  of  property 
of  a  public  nature,  or  wherein  an^  public 
right  is  concerned,  the  money  is  to  be 
applied  towards  the  county-rate  or  bo- 
rough-rate ;  and  if  such  sums  of  money 
to^'ther  with  costs  (if  ordered)  are  not 
paid  either  immediately  or  within  such 
period  as  the  justice  may  appoint,  the 
justice  may  commit  the  offender  to  the 
common  gaol  or  house  of  correction,  to 
be  kept  to  hard  labour  for  any  term  not 
exceeding  two  calendar  months,  unless 
such  sum  and  costs  be  sooner  paid.  This 
enactment  does  not  extend  to  any  case 
where  the  party  trespassing  acted  under 
a  fiur  and  reasonable  supposition  that  he 
had  a  right  to  do  the  act  complained  of, 
or  to  any  trespass,  not  being  wilful  and 
malicious,  committed  in  hunting,  fishing, 
or  in  the  pursuit  of  game. 


By  the  28th  section  any  person  found 
committing  any  offence  a^nst  this  act, 
whether  punishable  upon  indictment  or 
upon  summary  conviction,  may  be  im- 
mediately apprehended  without  a  war- 
rant, by  any  peace-officer,  or  the  owner 
of  the  property  injured,  or  his  servant,  or 
any  person  authorized  by  him,  and  forth- 
with taken  before  some  neighbouring 
justice  of  the  peace. 

These  summary  proceedings  before  ma- 
gistrates must  be  commenced  within  three 
calendar  months  from  the  commission  of 
the  offence.  The  capital  felony  of  de- 
stroying ships  of  war  is  mentioned  in 
Law,  Criminal,  p.  189. 

All  the  other  malicious  injuries  to  pro- 
perty except  those  here  enumerated  are 
non-capital  felonies ;  and  the  punishments 
for  these  several  offences,  and  the  statutes 
relating  to  them,  are  mentioned  in  Law, 
Criminal,  under '  Felonies,  Non-capital,' 
and  *  Misdemeanours,'  p.  190,  194,  196, 
198,  201,  202,  203,  206,  21.5. 

The  provisions  of  the  law  of  France 
with  respect  to  malicious  injuries  to  pro- 
perty are  to  be  found  in  the  3rd  section 
of  liv.  iii.  of  the  Code  P^nal,  entitled 
*■  Destructions,  Degradations,  Dommages.* 
Capital  punishment  is  inflicted  only- 
against  those  who  set  fire  to  buildingSp 
ships,  warehouses,  wood-yards  (chantiers), 
forests,  underwoods,  or  crops  powing  or 
cut  down,  or  to  any  combustible  matter 
placed  so  as  to  communicate  fire  thereto. 
Minor  offences  in  forests  are  provided  for 
by  titre  12  of  the  Code  Forestier. 

MANCITIUM,  MANCIPATIO.  The 
right  apprehension  of  these  terms  is  of 
some  importance  to  those  who  study 
Roman  authors.  The  following  is  the 
description  of  Mancipatio  by  Gaius  (i. 
119,  &c): — **  Mancipatio  is  a  kind  of 
imaginary  sale,  and  is  a  peculiar  privilege 
of  Roman  citizens.  It  is  effected  in  the  fol- 
lowing manner: — ^There  must*  be  pre- 
sent not  fewer  than  five  witnesses.  Roman 
citizens,  of  full  age,  and  also  another  per- 
son, of  the  same  class  and  condition,  to 
hold  the  brazen  scales,  who  is  called  Ubri- 
pens.  The  person  who  receives  in  man- 
cipio,  taking  hold  of  the  thing,  says, '  I 
affirm  that  this  man  is  my  property,  ac- 
cording to  Quirital  Law,  ana  I  have  pur- 
chased him  with  this  money  (ss)  and 
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these  brazen  scales.'  He  then  strikes  the 
scales  with  a  piece  of  money,  and  gives  it 
to  him  from  whom  he  receives  tit  mancipio 
as  the  price.  In  this  manner  both  slaves 
and  finee  persons  are  mancipated,  as  well 
as  animals,  which  belong  to  the  class  of 
things  moHcipiU  or  manctni,  sach  as  oxen, 
horses,  moles,  asses ;  lands  also  (pra^dia), 
as  well  in  the  city  as  in  the  country, 
wiiich  are  of  the  class  mancipi,  such  as  are 
the  Italic  lands,  are  mancipated  in  the 
smie  way.  The  mancipatio  of  lands 
differs  fit>m  that  of  other  things  in  this 
respect  only,  that  persons,  whether  firee 
or  slaws,  cannot  be  mancipated  onless 
they  are  present,  it  being  necessanr  that 
he  who  receives  in  mancipio  should  take 
holdof  that  which  is  given  him  i/i  man- 
cipio: whence  in  fact  comes  the  term 
moMcipatioy  signifying  that  the  thing  is 
taken  (capitar)  by  the  hand  (manu) ;  but 
it  is  the  practice  to  mancipate  lands  which 
are  at  a  distance." 

In  this  passage  Gains  describes  gene- 
rally what  ''mancipati"  is,  and  by  im- 
plication, what  things  admit  of  "  man- 
cipatio,*' or,  in  other  words,  what  things 
are  **  mancipL"  He  was  led  to  these  re- 
marks by  that  part  of  the  subject  matter 
of  his  text  which  treats  of  the  rights  of 
persons,  or  sici/iw  ,*  and  he  prefaces  his 
description  of  <*  mancipatio  "  by  stating 
that  ail  children  who  are  in  the  power  of 
their  parents,  and  the  wife  who  is  in  that 
peeoliar  relation  to  her  husband  when  she 
u  said  in  manu  uiri  esse  [Mabrtage,  Ro- 
han], are  things  mancipi,  and  may  be 
maodpated  in  the  same  way  as  slaves, 
[Adoption.] 

All  things,  as  subjects  of  ownership, 
were  either  "res  mancipi"  or  "res  nee 
mancipi:"  and  there  is.  observes  Gaius 
(ii.  18,  &C.),  *'  a  great  difference  between 
things  *  mancipi '  and  things  <  nee  man- 
cipL  The  latter  can  be  alienated  by 
bve  tradition  or  delivery,  if  they  are 
things  corporeal,  and  therefore  susceptible 
of  delivery.  Thus  the  property  in  a  gar- 
ment, gold,  or  silver,  may  be  transferred 
bv  bare  tradition.  Lands  in  the  pro- 
▼moes  may  be  transferred  in  the  same 
way."  Thus  '^mancipatio"  was  the 
proper  term  for  expressing  sale  or  trans- 
fer of  things  **  mancipi ;"  and  "  traditio*' 
for  expresnng    the    transfer  of   things 


**  nee   mancipi. "      (Ulpian,    Frag.   tit. 

The  mancipatio  was  that  form  of  trans- 
fer of  which  we  find  similar  examples  in 
the  early  historv  of  most  countries,  and 
implied  originally  an  actual  seisin  of  the 
thing  transferred.  No  writing  being  re- 
quired, it  was  necessary  that  there  should 
be  some  evidence  of  the  transfer,  and  such 
evidence  was  secured  by  the  mode  of 
transfer  which  the  law  required.  So  far 
as  relates  to  land,  mancipatio  in  its  origin 
may  be  presumed  to  have  been  equivalent 
to  the"  feofiment  with  livery  of  seisin. 
[Fboffmekt.] 

There  was  another  mode  of  alienating 
things  "  mancipi,"  by  the  form  called  in 
jure  cessio,  which,  according  to  Ulpian, 
was  applicable  also  to  things  **  nee  man- 
cipi." The  in  jure  cesxio  was  a  fictitious 
action  before  a  competent  magistrate  at 
Rome,  or  a  pnetor,  or  before  a  praeses  in 
a  province.  The  purchaser  claimed  the 
thing  as  his,  and  the  seller  either  ac- 
knowledged his  claim  or  made  no  de- 
fence, upon  which  the  magistrate  gave 
judgment  for  the  purchaser.  This  form 
was  in  effect  and  was  called  *  legis  actio.' 
(Gains,  ii.  24.)  Its  great  resemblance  to 
the  fictitious  suit  formerly  in  use  in  our 
own  system,  called  a  Fine,  might  lead  to 
the  conjecture  that  the  notion  of  a  Fine 
was  taken  by  the  early  practitioners  in 
our  courts  from  the  Roman  Law ;  and 
that  tins  hypothesis  is  exceedingly  pro- 
bable will  be  the  more  apparent,  the  fur- 
ther any  person  examines  into  the  connec- 
tion between  the  early  English  and  the 
Roman  Law.  The  in  jure  cessio  has  ap- 
parentiy  a  closer  resemblance  to  a  Fine 
than  Uie  transactio  of  the  Roman  Law,  to 
which  some  writers  would  refer  as  the 
oriffin  of  the  Fine. 

Mancipatio,  as  Gaius  observes  (ii.  *2C), 
was  more  in  use  than  the  in  Jure  cessio, 
inasmuch  as  it  was  easier  to  transact  the 
business  with  the  assistance  of  a  few 
friends  than  to  go  before  a  pnetor,  or 
a  praeses. 

Easements  (Jura  pra^iorum,  otherwise 
called  geruiiutea)  could  be  transferred  in 
the  case  of  lands  in  the  city  only  by  the 
ceesio  in  jure ;  but  in  the  case  of  lands 
in  the  country,  also  by  mancipatio,  B\\t 
this  observation  appues  only  to   Italic 
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lands;  in  the  provinces,  rights  of  this 
kind,  such  as  right  of  road,  of  convey- 
ing water,  &c.,  were  matter  of  contract 
[Lasehent.J 

M ANDA'MUS  is  a  writ  by  which  the 
Court  of  King's  Bench,  in  the  name  of 
the  reigning  king  or  queen,  commands 
the  party  to  whom  it  is  addressed  to  do 
some  act  in  the  performance  of  which  the 
prosecutor,  or  pei-son  who  applies  for  or 
sues  out  the  writ,  has  a  legal  interest; 
that  is,  not  merely  such  an  interest  as 
would  be  recognised  in  a  court  of  equity 
or  in  a  court  of  ecclesiastical  jurisdiction, 
but  an  interest  cognizable  in  a  court  of 
common  law ;  the  right  must  also  be  one 
for  the  enforcing  of  which  the  prosecutor 
has  no  other  specific  legal  remedy.  Thus, 
a  copyholder  can  transfer  or  alien  his 
customary  tenement  or  estate  [(copy- 
hold] in  no  other  manner  than  by  sur- 
rendering it  into  the  hands  of  the  lord  of 
the  manor  to  the  use  of  the  purchaser  or 
surrenderee.  The  courts  of  common  law 
formerly  took  no  notice  of  the  right  of 
the  surrenderee  to  call  upon  the  lord  for 
a  grant  or  admittance,  and  the  court  of 
king's  bench  therefore  left  the  party  to 
seek  his  remedy  in  a  court  of  equity,  and 
would  not  interfere  by  granting  a  man- 
damus. But  the '  obligation  on  the  part 
of  the  lord  to  admit  the  surrenderee  is  not 
merely  an  equitable  liability,  because  this 
mode  of  tranferring  property  of  this  na- 
ture is  founded  upon  ancient  custom,  and 
rights  dependent  upon  custom  are  matters 
of  common-law  cognizance.  Of  late 
years  the  court  of  king's  bench  appears  to 
have  taken  this  view  of  the  subject,  and 
has  awarded  writs  of  mandamus  in  all 
cases  where  the  lord  has  refused  to  admit 
the  party  to  whose  use  a  sun-ender  of 
the  copyhold  has  been  made.  Apain,  the 
du^  of  parishioners  to  assemble  in  vestry 
for  parochial  objects,  whether  those  ob- 
jects be  of  a  temporal  or  spiritual  natui*e, 
is  a  conmion-law  duty,  and  a  mandamus 
will  be  granted  to  compel  the  parishioners 
to  meet.  But  when  they  are  met,  the 
power  of  the  court  to  interfere  further 
by  mandamus  depnds  upon  the  nature 
of  the  act  which  the  parishioners  have  to 
do.  If  the  provisions  of  a  statute  are  to 
be  carried  into  execution,  the  act  to  be 
done,  whatever  its  nature,  b  considered 


a  temporal  matter,  because  the  constrao> 
tion  of  statutes  belongs  especially  to 
the  courts  of  common  law.  But  if  the 
object  for  which  the  vestry  are  assem- 
bled be  one  purely  of  ecclesiastical  cog- 
nizance, as  the  setting  up  of  bells,  the 
purchase  of  books  or  vestments  necessary 
for  divine  service,  or  the  making  pro- 
vision for  the  repairs  of  the  fabric  of  the 
church  (delinquencies  in  which  matters 
are  punishable  by  ecclesiastical  censures), 
the  court  of  king's  bench,  has  no  juris- 
diction. Again,'the  court  can  by  manda- 
mus compel  the  visitor  of  an  eleemosynary- 
foundation  to  hear  an  appeal,  but  it  has 
no  further  authority  than  "  to  put  the  vi- 
sitorial  power  in  motion."  It  cannot  com- 
pel him  to  do  any  specific  act  as  visitor. 

The  term  "  mandamus"  (we  command) 
is  found  in  a  grea<  variety  of  writs,  and 
those  usually  distinguished  by  this  name 
by  the  old  law  writers  are  totally  differ- 
ent from  the  modem  writ  of  mandamus* 
which  appears  to  be  nothing  more  than 
the  ancient "  writ  of  restitution*'  eolaz^ged 
to  embrace  a  great  variety  of  objects, 
that  writ  being  adapted  merely  to  the  pur- 
pose of  restonng  a  party  to  an  ofiice  from 
which  he  has  been  unjustly  removed. 

The  writ  of  mandamus  is  now  granted 
not  only  to  restore  a  man  to  aa  ofiice  from 
which  he  has  been  wrongfully  amoved, 
but  also  to  admit  to  an  office  to  which  the 
party  has  been  duly  elected  or  appointed. 
It  lies  for  a  mayor,  recorder,  alderman, 
town-councillor,  common-councilman, 
burgess,  and  town-clerk, — for  a  preben- 
dary, master  of  a  free-school,  parish-clerk, 
sexton,  and  scavenger, — to  hold  a  conrt- 
baron,  court-leei,  or  a  borough  court  of 
record, — to  justices,  to  do  an  act  within 
the  scope  of  their  authority,  and  which 
will  not  subject  them  to  an  action, — to 
restore  a  graduate  in  a  university  to  de- 
grees from  which  he  has  been  suspended — 
to  a  corporation,  to  pay  poor-rates  where 
they  have  not  sufficient  aestrainable  pro- 
perty,—to  parish  officers,  to  receive  a  de- 
serted infant, — to  permit  inspection  of  do- 
cuments of  a  public  nature  in  which  the 
party  is  interested,— to  appoint  overseers 
of  the  poor, — to  swear  in  churchwardens, 
— to  proceed  to  the  election  of  a  corporate 
officer, — to  grant  probate  or  letters  of 
administration,— to  afilx  tite  commcm  seal 
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to  an  answer  agreed  to  by  the  majority  of 
the  members  of  a  corporation  aggregate, 
—  and  to  allow  a  poor-rate,  in  which  case 
the  rule  for  a  mandamus  is  absolute  in  the 
first  instance. 

The  mandamus  is  said  to  be  a  preroga- 
tive writ;  by  which  is  meant, — either 
that  the  power  to  award  it  is  not  dele- 
gated by  the  crown  to  the  ordinary  judges 
between  party  and  party,  that  is,  the  jus- 
tices of  the  common  pleas,  but  is  reserved 
for  that  court  in  which  the  king  is  sup- 
posed to  be  personally  present, — or  that 
it  is  a  writ  oi  ^oe  and  favour,  granted 
according  to  discretion,  and  not  a  writ  of 
right,  that  is,  not  such  a  writ  as  the  party 
applying  for  it  has  a  right  to  call  upon 
the  court  to  issue  under  the  clause  of 
Magna  Charta  by  which  the  king  binds 
himself  not  to  refuse  or  delay  justice  or 
right. 

In  order  to  obtain  a  Mandamus  the  ap- 
plicant lays  before  the  court  the  affidavit 
of  himself  or  of  others  presenting  the 
&ctB  upon  which  his  right  and  interest  in 
the  thing  to  be  done,  and  hb  claim  or  title 
to  the  remedy,  are  ^nded.  Upon  this 
application  the  court,  if  it  see  a  probable 
canse  for  interference,  grants  a  rule  call- 
ing upon  the  party  against  whom  the  writ 
is  prayed,  to  show  cause  why  such  writ 
should  not  be  awarded.  At  the  appointed 
time  the  party  so  called  upon  either  does 
not  appear,  in  which  case  the  rule  is  made 
absolute,  and  the  mandamus  is  awarded 
as  prayed,  or  he  ap|)ears  and  resists  the 
rule,  dther  by  insisting  upon  the  insuffi- 
ciency of  the  fkcts  disclosml  by  the  affida- 
vits upon  which  the  rule  was  obtained,  or 
by  producing  other  affidavits  which  give 
a  diffi?rent  aspect  to  the  transaction.  If 
the  resistance  be  effectual  the  rule  is  dis- 
charged ;  if  not,  the  mandamus  is 
awarded. 

The  writ,  in  the  first  instance,  issues  in 
an  alternative  form,  requiring  the  party  to 
do  the  act,  or  to  show  why  he  has  not 
done  it  The  party  may  therefore  make 
a  return  to  the  writ  saying  that  he  has 
not  done  the  act  required  for  such  and 
such  reasons.  Where  the  reasons  re- 
turned are  insufficient  in  law,  the  court 
quashes  the  return,  and  awards  a  peremp- 
tory mandamus  requiring  the  party  abso- 
lutely, and  without  allowing  hmi  any  al- 


ternative, to  do  the  act  Where  the  an- 
swer is  apparently  sufficient  the  manda- 
mus is  at  an  end ;  and  if  the  statements 
are  untrue,  the  remedy  is  by  action  on  the 
case  for  a  &lse  return,  though  in  order  to 
avoid  expense  and  delay  the  party  is 
allowed  in  some  cases,  by  the  statute  9 
Anne,  c.  20,  and  now  in  all  cases,  by  1 
Wm.IV.  c.  21,  to  engraft  an  action  upon 
the  mandamus  itself  by  traversing  the  re- 
turn, that  is,  by  putting  in  a  plea  contra- 
dicting the  allegations  contained  in  6U(  h 
return.  (Comyns's  Digest ;  Selwyn's  Nisi 
Prius ;  \  Vict  c.  78.) 

MANDATARIUS.     [Agent.] 

MANOR  (Manerium).  At  the  time 
of  the  Norman  conquest  manerius  or 
manerium  (from  manere,  to  dwell)  de- 
noted a  large  mansion  or  dwelling.  The 
**  manerium"  of  the  Exchequer  Domesday 
is  the  "  mansio"  of  the  Exeter  Domesday, 
each  being  therefore  the  equivalent  of  the 
Anglo-Saxon  or  French  term  used  by  the 
officers  who  made  the  survey.  In  France 
the  corresponding  word  "manoir**  has 
never  acquired  any  other  signification 
than  that  of  a  mansion;  and  an  estate 
possessing  the  peculiar  incidents  of  au 
English  manor  never  became  so  common 
in  France  as  to  require  a  specific  name. 

The  modern  Engli^  manor  derives  its 
origin  from  subinfeudation  [Feudal  Sys- 
tem], as  it  existed  before  the  modifica- 
tions of  the  system  of  tenures  introduced 
in  122.5  by  Magna  Charta,  and  the  still 
more  important  alterations  made  in  1290 
by  "The  King's  Statute  of  buying  and 
selling  Lands,'*  commencing  with  the 
words  "  Quia  Emptores  Terrarum,"  and 
in  1324  by  the  statute  *De  Prserogativg 
Regis,'  by  which  statutes,  the  process  of 
subinfeudation,  or  of  granting  land  in 
fee-simple,  to  be  held  by  the  grantee  as  a 
tenant  or  vassal  to  the  grantor,  was 
stopped. 

Where  a  subinfeudation  made  by  A  to 
B  extended  to  the  whole  of  A's  land,  no- 
thing remained  in  A  but  a  seigniory  with 
the  ordinary  feudal  incidents  of  tenure, 
together  with  such  rents  or  other  services 
as  might  have  been  reserved  upon  the 
creation  of  the  subtenure.  This  interest 
in  A  was  a  seigniory  in  gross,  that  is,  a 
seigniory  held  by  itself,  unattached  to  any 
hind,  an  incorporeal  seigniory,  termed  by 
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the  French  feudists  **qq  fief  en  Voir" 
Bat  in  the  case  of  subinfeudation  of  part 
of  the  land,  the  ordinary  mode  of  pro- 
ceeding was  this : — A,  a  large  proprietor, 
having  a  mansion  and  land  at  Dale,  cre- 
ated a  subtenure  in  a  portion  of  his  land 
by  granting  such  portion  to  B  and  his 
heirs,  to  hold  of  A  and  his  heirs,  as  of 
A*s  manerium  (mansion)  of  Dale,  which 
words  created  an  inipli^  condition  that 
B  should  perform  the  service  of  attend- 
ing, with  die  other  tenants  of  A  holding 
by  virtue  of  similar  subinfeudations,  at 
A's  halmote  of  Dale,  that  is,  at  A's  court 
meeting  in  the  hall  of  A's  mansion  at 
Dale  (afterwards  called  A's  court-baron 
of  his  manor  of  Dale),  for  the  purpose  of 
deciding  judicially  all  disputes  among 
A's  free  tenants  holding  of  him  by  the 
same  tenure  as  B,  in  respect  of  their  lands 
so  holden,  and  also  all  actions  brought 
by  persons  claiming  such  lands. 

U  pon  this  subinfeudation  being  efifected, 
A  would  continue  to  be  the  owner  of  the 
mansion  of  Dale,  and  of  that  part  of  the 
land  of  Dale,  of  which  he  had  made  no 
subinfeudation,  in  demesne  (in  dominico 
suo,J — as  his  own  immediate  property; 
and  he  would  have  the  seigniory  of  lands 
of  which  B  and  others  had  been  sub- 
infeoffed,  as  a  seigniory  a{>pendant  or 
legally  annexed  to  the  mansion  of  Dale, 
and  to  the  demesnes  of  Dale,  of  which 
the  mansion  formed  part 

This  conjoint  or  complex  estate,  taking 
its  denomination  from  the  mansion  (ma- 
nerium), which  was  considered  as  its 
head,  and  which,  in  the  language  of  the 
Year  Book  of  p.  14,  Edward  II.  (May- 
nard,  426),  "  drew  to  itself  all  the  appen- 
dancies,"  by  degrees  acquired  the  name 
of  Manerium  or  Manor. 

A  Manor  therefore  originally  consisted 
of  lauds  in  demesne,  upon  which  the  lord 
had  a  mansion,  and  to  which  lands  and 
mansion,  and  more  especially  to  the 
latter,  there  was  appendant  a  seigniory* 
over  freeholders  qualified  in  respect  of 
quantity  of  estate  (t.  c.  by  a  tenancy  for 
life  at  the  least,  if  not  a  tenancy  in  fee- 
simple),  and  sufficient  in  point  of  number 
to  constitute  a  court-baron.  These  free- 
holders were  called  vavasors,  and  their 
lands  "tenemental  lands,"  t.^.  lands 
granted  out    in    tenure,  to    distinguish 


them  from  the  lord's  demesnes.  These 
tenemental  lands,  anciently  known  by  the 
denomination  of  vavassories,  though  held 
of  the  manor  and  within  the  sei^iory 
(or,  as  it  wad  usually  termed,  withm  the 
fee)  of  the  lord,  were  not  considered  as 
part  of  the  manor ;  but  the  services  issu- 
ing from  such  tenemental  lands  were 
part  of  the  manor  and  essential  to  its 
existence. 

Afterwards  it  was  sufficient  if  the  site 
of  a  mansion  at  which  the  services  had 
been  reserved,  or,  as  it  was  called,  the 
site  of  the  manor,  formed  part  of  the  de- 
mesnes ;  and,  at  last,  this  vestige  of  the 
origin  of  the  name  of  the  estate  was  dis- 
pensed with,  and  if  the  lord  retained  any 
portion  of  die  land,  so  that  there  would 
be  some  demesues  to  which  the  seigniory 
over  the  freehold  tenants  of  the  manor, 
and  the  services  rendered  by  them,  might 
continue  to  be  appendant,  the  compound 
estate  called  a  manor  was  not  dissolved, 
whether  it  could  be  shown  that  a  man- 
sion had  eTer  stood  on  the  part  of  the 
demesnes  or  lands  retained  or  not,  and 
even  if  Uie  lord  had  aliened  and  severed 
from  his  demesnes  the  spot  on  which  the 
mansion  had  onoe  stood. 

A  Manor  is  commonly  said  to  consist 
of  demesnes  and  services,  which  have 
been  called  the  ** material  causes;"  but 
other  things  may  also  be  members  and 
parcel  of  a  manor. 

1 .  The  demesnes  are  those  lands  within 
the  manor  of  which  the  lord  is  seised, 
t.  e,  of  which  he  has  the  freehold,  whether 
they  are  in  his  own  occupation,  or  in  that 
of  his  tenants  at  will,  or  his  tenants  for 
years.  The  tenants  at  will  have  either  a 
common-law  estate,  holding  at  the  joint 
will  of  the  lessor  and  of  me  lessee,  or  a 
customary  estate,  holding  at  the  will  of 
the  lord  according  to  the  custom  of  the 
manor.  [Copyhold.]  The  tenancy  for 
years  of  lands  within  a  manor  is,  in  mo- 
dem times,  usually  a  common-law  estate. 

2.  The  services  of  a  manor  are,  the 
rents  and  other  services  due  from  free- 
hold tenants  holding  of  the  numor.  These 
services  are  annexed  or  appendant  to  the 
seigniory  over  the  lands  holden  by  such 
freehold  tenants.  The  lands  holden  by 
the  freeholders  of  the  manor  are  holdoi 
rf  the  manor,  but  are  not  wUkiUf  or 
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parcel  ^  the  manor,  though  within  the 
lord's  &  or  manorial  seigniory. 

Copyholds,  being  part  of  the  demesnes, 
are^ot  held  of  the  manor,  but  are  within 
and  parcel  of  the  manor. 

3.  But  though  a  perfect  legal  manor 
cannot  exist  without  demesnes  and  ser- 
vices, other  incorporeal  hereditaments, 
which  are  not  services,  may  be  parcel  of 
tKe  manor,  as  adTowsons,  rights  of  com- 
mon, rights  of  way,  and  other  things. 

In  general,  no  person  can  hold  courts 
of  justice,  except  under  authority  derived 
from  the  crown,  either  by  actual  grant  or 
by  prescription;  and  the  crown  may  at 
any  time  issue  process  for  the  purpose  of 
institnting  an  inquiry  by  what  authority 
(qoo  warranto)  a  subject  holds  a  court 
of  jojstice.  It  is  a  distinguishing  feature 
of  the  feudal  s^rstem,  to  make  civil  Juris- 
dic^on  necessarily,  and  criminal  jurisdic- 
tion ordinarily,  co-extensive  with  tenure ; 
and  accordingly  there  is  inseparably  in- 
cident to  every  manor  a  court-l»ron 
(curia  baronum),  being  a  court  in  which 
the  freeholders  of  the  manor  are  the  sole 
judges,  but  in  which  the  lord,  by  himself, 
or  more  commonly  by  his  steward,  pre- 
sides. The  jurisdiction  of  the  court-baron 
extends  over  all  personal  actions  in  which 
the  debt  or  damages  sought  to  be  reco- 
▼ered  are  under  40«. ;  and  real  actions  in 
respect  of  lands  held  of  the  manor  could 
not  liave  been  brought  in  any  other  court, 
except  upon  an  allegation  tliat  the  lord  of 
the  manor  had  in  the  particular  instance 
grranted  or  abandoned  his  court  to  the 
king  (quia  domiuus  remisit  curiam).  To 
a  quo  warranto  therefore  for  holding  a 
coort^baruu,  it  b  a  sufficient  answer — 
that  the  defendant  has  a  manor.  As  this 
court  was  essential  to  the  due  administra- 
tion of  justice  in  questions  respecting  the 
right  of  property  held  of  the  manor  ansine 
amongst  the  lord's  tenants,  there  could 
pever  have  been  a  perfect  manor  without 
a  snfficieitt  number  of  freeholders  to  con- 
stitiite  the  court-baron,  which  number 
must  consist  of  three,  or  two  at  the  least; 
three  being  necessary  where  the  litigation 
was  between  two  of  the  freeholders.  The 
practice,  which  prevailed  in  France,  &c., 
of  borroudng  suitors  fh)m  the  court  of  the 
lord  paramount,  to  make  up  a  sufficient 
number  of  freeholders  to  constitute  a 


court,  does  not  appear  to  have  been 
adopted  in  England. 

4.  Some  things  are  popularly  supposed 
to  be  incident  to  a  manor,  which  have  no 
necessary  connexion  with  it  Thus  the 
ownership  of  wastes  within  the  district 
over  which  the  manor  extends  is  fre- 
quently called  a  manerial  right,  though 
the  right  and  interest  of  the  lord  in 
wastes,  over  which  no  acts  of  ownership 
can  be  shown  to  have  been  exercised  by 
him,  rests  entirely  upon  the  presumption 
in  favour  of  the  lord,  arising  out  of  the 
circumstance  of  his  being  the  present 
owner  of  the  demesne  lands,  and  the  for- 
mer owner  of  the  tenemental  lands  which 
adjoin  such  wastes.  The  same  presump- 
tion would  arise  in  favour  of  any  other 
owner  of  an  extensive  district  It  is 
however  true  that  lords  of  manors  in 
their  original  g^nts,  both  to  their  free- 
hold and  to  their  copyhold  tenants,  usu- 
ally reserved  the  waste  lands,  giving  to 
the  freeholders  and  copyholders  merely 
rights  of  common  over  wastes.  Hence 
it  arises  that,  in  point  of  fact,  manors,  in 
proportion  to  their  extent,  frequently  con- 
tain a  much  larger  portion  of  wastes  than 
other  estates.  From  this  cause,  and  from 
the  circumstance  of  manors  being  gene- 
rally large  properties  in  the  hands  of  the 
nobility  and  sentry,  several  statutes  have 
g^ven  to  lords  of  manors  privileges  in 
respect  of  game,  and  the  appointment  of 
gamekeepers,  which  other  estates,  though 
they  may  be  of  greater  extent  and  value, 
do  not  enjoy.  [Game  Laws.]  But  ex- 
cept in  particular  cases  in  which  a  free- 
chase,  free-warren,  or  legal  park  is,  by 
royal  grant  or  prescription,  annexed  to 
a  manor,  the  lord  of  a  manor  has  no  pri- 
vilege, in  resf)ect  of  game,  beyond  what  is 
given  him  by  these  modem  statutes. 

Copyholds  are  a  conmion  incident  to 
the  demesnes  of  a  manor,  but  there  are 
many  manors  in  which  this  species  of 
tenure  does  not  appear  to  have  ever 
existed,  and  many  more  in  which  it  has 
been  long  extinct ;  and  though  there  are 
now  .'no  copyholdiB  unconnected  with  a 
manor,  the  custom  of  demising  by  the 
lord's  rolls  appears  to  have  formerly  been 
common  to  every  lord  or  fi%eholder  who 
had  demesnes  which  were  held  in  villen- 
age.    So  the  right  to  have  a  oourt-leet  is 
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a  royal  franchise  [Leet],  under  which 
the  grantee  holds  a  court  of  criminal 
jurisdiction  in  the  king's  name,  over  the 
resiants  (residents)  within  a  particular 
district  This  privilege  may  be  granted 
to  persons  who  are  not  lords  of  manors ; 
and  where  the  grantee  has  a  manor,  the 
limits  of  the  manor  and  of  the  leet  are 
not  always  co-extensive. 

Since  the  statutes  of  Quia  Emptores 
and  De  Prserogativi  Regis  no  manors 
have  probably  been  created ;  and  it  has 
been  commonly  said  that  no  new  manor 
could  afterwards  be  created.  But  as  a 
proposition  of  law  this  appears  to  be  stated 
too  broadly. 

Practicidly,  however,  no  entirely  new 
manors  are  now  created;  but  where, 
upon  the  partition  of  a  manor,  part  of  the 
demesnes  and  part  of  the  services,  includ- 
ing suit  of  court  of  a  sufficient  number  of 
fteehold  tenants  to  constitute  a  court- 
baron,  are  assigned  to  one  parcener,  joint- 
tenant,  or  tenant  in  common,  and  other 
parts  of  the  demesnes  and  services  to 
another  parcener,  &c.,  each  party  has  a 
manor,  and  may  hold  a  court-baron.  It 
is  also  said  that  if  a  manor  extends  into 
several  ^townships,  the  lord  may  create 
separate  manors  by  conveying  the  de- 
mesnes and  services  in  township  A  to  one, 
and  those  in  township  B  to  another. 

A  manor  is  not  destroyed  by  the  Iofs 
of  those  incidents  which,  though  mem- 
bers, and  forming  part  of  the  manor,  are 
not,  like  demesnes  and  services,  the  "  ma- 
terial ^causes  of  a  manor."  Nor  will  the 
legal  existence  of  the  manor  be  affected 
by  the  alienation  of  part  of  the  demesnes, 
or  by  the  alienation  or  extinction  of  part 
,  of  the  services,  or  by  the  extinction  of 
all  the  copyholds.  But  upon  the  aliena- 
tion of  all  ihe  demesnes,  or  the  alienation 
or  extinction  of  all  the  services,  the 
manor  ceases. 

Manors  in  Ancient  Demesne  are  those 
manors  which,  though  now  mostly  in  the 
hands  of  subjects,  formed  part  of  the  royal 
domain  at  the  time  of  the  Conquest,  and 
are  designated  in  Domesday  as  **  terra 
regis."  The  peculiarity  of  these  manors 
is,  that  there  exists  in  them  a  particular 
class  of  tenants  possessing  certain  custom- 
ary privileges,  supposed,  by  Lord  Coke 
and^others,  to  be  derived  from  the  indul- 


gence of  the  crown  in  matters  "  pertaining 
to  the  king's^  husbandry.**  They  were 
formerly  called  "tenants  in  socage  in 
ancient  tenure,"  but  are  now  commonly 
known  as  "  tenants  in  ancient  demesne,^'  a 
term  not  in  itself  very  accurate,  since  all 
tenants  within  these  ancient  demesne 
manors,  whether  copyholders  or  lease- 
holders, and  even  the  lord  himself  are 
strictly  speaking  tenants  in  ancient  de- 
mesne. In  these  customary  tenures  the 
freehold  is  not  in  the  lord,  but  in  the 
tenant,  who  is  therefore  called  a  custom- 
ary/rccAoWfr;  and  it  does  not  appear  to 
be  necessary  to  the  continuance  of  the 
manor  that  there  should  be  any  other 
freehold  tenants,  though  lands  may  be 
held  of  a  manor  in  ancient  demesne  by 
the  ordinary  freehold  tenure,  which  lands 
are  called  lands  in  frank-fee  by  way  of 
distinguishing  them  from  the  customary 
freeholds  held  by  the  **  tenants  in  soca^ 
in  ancient  tenure,'  now  called  **  tenants  in 
ancient  demesne." 

Lord  Coke  enumerates  six  privilegea 
as  annexed  for  this  peculiar  tenure.  (4 
Inst.f  269 ;  Bac,  Abr.,  *  Ancient  Demense;* 
Com.,  Dig.f  *  Andent  Demense.*) 

Manors  in  Border  Counties. — The  ex- 
posed state  of  the  northern  borders  of 
England,  liable  to  hostile  incursions  in 
time  of  war,  and  scarcely  less  in  times  of 
nominal  peace,  created  a  peculiar  species 
of  tenure  in  the  manors  in  the  four 
northern  counties.  Persons  holding  by 
this  tenure  are  called  customary  free- 
holders; though  here  ihe  freehold  is  in 
the  lord,  and  the  timber  and  mines  be- 
long to  him,  and  not  (as  in  the  tenure 
in  ancient  demesne)  to  the  tenants ;  but 
they  are  so  called  because  they  are  al- 
lowed the  privilege  of  passing  their  estates, 
as  freeholaers  do,  by  feoffment  and  livery, 
a  privilege  perhaps  derived  from  the 
irregularity  with  which  the  customary 
courts  of  the  manor  were  held,  and  from 
the  necessity  of  allowing  persons  whose 
tenure  of  land  and  of  life  was  so  uncer^ 
tain  to  make  immediate  dispositions  of 
their  property. 

Manors,  Assessionable,  a  term  peculiar 
to  that  part  of  the  domain  of  the  duke  of 
Cornwall  which  is  situate  within  the 
county  of  Cornwall,  consisting  of  seven- 
teen manors,  namely,  Launceston,  Tre- 
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watoa,  Tyntagell,  Restormel,  Stoke- 
Climsland,  Tybeste,  Tewington,  Helston- 
in-Kerrier,  Moresk,  Tywarnhaile,  Penk- 
tieth.  Penlyn,  Rellaton,  Helston-in-Trig- 
shire*  Liskeard,  Calstock,  and  Talskydy. 

The  earls  and  dukes  of  Cornwall,  and, 
when  no  earl  or  dake,  ihe  crown,  have 
sent  from  time  to  time  (commonly  every 
seven  years)  certain  persons  commis- 
sioned to  visit  these  manors  in  succession, 
and  to  assess  the  lord's  demesnes,  i.e,  to 
let  them  at  such  rents  and  upon  such 
terms  as  might  appear  to  them  to  be  ad- 
vantageous to  the  duchy.  The  courts 
held  by  the  commissioners  for  the  pur- 
pose of  exercising  the  authority  thus 
delegated  to  them  were  called  assessions, 
or  courts  of  assession.  The  course  usu- 
ally was  to  let  the  land  until  the  next 
assession.  From  the  conventions  (cove- 
nants or  engagements)  entered  into  by  the 
persons  to  whom  those  demesnes  were  so 
arrented,  the  interest  demised  was  called 
a  tenure  in  conveniione,  and  the  tenants 
were  styled  conventionaries.  These  de- 
mises were  made  both  to  freemen  and 
villeins;  the  former  being  called  free 
conventionaries,  the  latter  villein  or  nar 
tive  conventionaries.  The  latter  class 
appear  to  have  become  extinct  in  the  six- 
teenUi  century. 

By  degrees  the  oonventionary  tenants 
acquired  an  inheritable  interest  in  the 
certainty  of  the  renewal  of  their  holdings 
in  &vour  of  themselves  and  their  de- 
scendants at  each  successive  assession. 
The  conventionary  tenant  thus  acquired, 
like  a  copyholder  of  inheritance,  an  in- 
terest freehold  in  point  of  duration,  with- 
out a  freehold  tenure. 

In  conventionary  tenements  the  mine- 
rals belong  to  the  lord,  and  not  to  the 
customary  tenant ;  as  it  was  held  upon  a 
trial  at  bar  in  1829,  which  lasted  seven 
davs  (Howe  v.  Brenton,  3  Mann,  and RyL, 
133-364.) 

MANSION.    [Manor.] 

MANSLAUGHTER.  [Law,  Crimi- 
nal ;    MURBEB.] 

MANUMISSION.    [Slave.] 

MARINE  INSURANCE.    [Shtps.] 

MARINES,  men  embodied  to  serve  as 

soldiers  on  board  of  ships  of  war  in  naval 

eng»ffements;  and  on  Ishore,  in  the  event 

of  a  deseent  being  made  upon  an  enemy's 


coast.  In  the  British  service  they  also 
assist  occasionally  in  performing  some  of 
the  operations  connected  with  the  work- 
ing of  the  ship ;  they  cannot  however  be 
be  sent  aloft  at  the  command  of  a  naval 
officer. 

Originally  in  this  country,  as  well  as 
in  France,  the  national  fleets  were  com- 
posed of  merchants'  ships,  which  were 
armed  on  occasion  for  war;  and  then 
there  were  no  soldiers  particularly  de- 
stined for  the  naval  service.  The  first 
troops  of  this  kind  in  France  were  men 
skilled  in  the  practice  of  the  useftil  trades, 
who,  when  unemployed  by  the  goveni- 
ment,  lived  on  shore  on  half-pay;  re- 
ceiving only  the  full  pay  when  called 
upon  to  serve  at  sea.  This  regulation  did 
not,  however,  long  subsist;  and,  subse- 
quent to  the  administration  of  Cardinal 
Richelieu,  companies  of  marine  soldiers 
have  been  constantly  retained  on  full 
pay. 

It  is  not   precisely  known  at  what 

gjriod  distinct  corps  were  appointed,  in 
ritain,  to  this  branch  of  the  public  ser- 
vice. In  1684  mention  is  made  of  the 
Duke  of  York's  maritime  regiment  of 
foot ;  and  in  the  reign  of  William  III. 
several  regiments  were  placed  on  the  es- 
tablishment of^^he  navy,  but  these  were 
subsequently  disbanded.  At  that  time 
the  marine  soldiers  seem  to  have  been 
retained  as  persons  in  training  to  become 
ffood  seamen;  and  in  Burchefs  *  Naval 
History,*  quoted  by  Grose  (*  Mil.  Anti(^.,' 
vol.  i.),  it  is  said  that  they  were  dis- 
charged from  the  regiments  and  entered 
on  the  ship's  books  as  foremast-men  as 
soon  as  they  became  qualified  to  serve  as 
such. 

In  the  beginning  of  Queen  Anne's 
reign  (1702),  six  regiments  of  maritime 
soldiers  were  ndsed ;  and  among  the  re- 
gulations concerning  their  service  it  is 
stated  that  they  were  to  be  quartered, 
when  on  shore,  near  the  principal  sea- 
ports. Whether  at  sea  or  on  shore,  they 
were  to  be  paid  at  the  same  rate  as  the 
land  forces,  and  the  same  deductions  were 
to  be  madie  for  clothing.  At  sea  they 
were  to  be  allowed  provisions  equal  in 
every  respect  to  the  shares  of  the  seamen, 
without  suffering  any  diminution  of  pay 
on  that  account. 
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In  1749,  the  then  existing  regiments  of 
marine  soldiers,  ten  in  number,  were  dis" 
banded ;  and  six  years  afterwards,  on  the 
recommendation  of  Lord  Anson,  there 
were  raised  130  companies,  consisting  in 
all  of  al)ove  5000  men,  who  were  put 
under  the  immediate  command  of  the 
lords  of  the  Admiralty,  and  whose  head- 
quarters were  appointed  to  be  at  Ply- 
mouth, Portsmouth,  and  Chatham.  The 
corps  of  marines,  as  it  was  then  called, 
has  subsequently  been  considerably  in- 
creased; in  1759  it  numbered  18,000 
nen ;  and  during  the  late  war  its  strength 
amounted  to  about  20,000  men.  An  ad- 
ditional division  was,  by  an  order  of 
council  in  1805,  established  at  Woolwich; 
and  there  are  two  companies  of  marine 
artillery,  whose  head-quarters  are  at 
Portsmouth. 

The  marines  are  now  clothed  and  armed 
in  the  same  manner  as  the  infantry  of 
the  line,  and,  like  all  the  other  royal  regi- 
ments, their  scarlet  uniform  has  blue  fac- 
ings. In  an  engagement  at  sea,  they 
annoy  the  enemy  by  a  fire  of  musketry 
from  the  tops  and  deck ;  and  they  repel 
with  the  bayonet  any  attempt  to  board  the 
ship.  The  gallant  jollies,  as  the  marines 
are  familiarly  called,  hare  often  distin- 
guished themselyes  when  acting  on  shore ; 
and  their  meritorious  services  at  the  tak- 
ing of  Belleisle  (1761),  in  the  battle  of 
Bunker's  Hill  (L775),  in  the  defisnce  of 
Acre  (1709),  and  in  1837,  under  Lord 
John  Hay,  on  the  coast  of  Spain,  have 
earned  for  themselves  a  lasting  reputation. 

The  royal  corps  is  oonmianded  by  a 
lieutenant  and  a  major-general,  who  are 
naval  officers  holding,  in  addition  to  their 
rank  as  such,  those  military  titles.  There 
are  also  four  colonels-commandant  of 
divisions,  besides  four  colonels  and  second 
commandants.  No  commissions  in  the 
corps  are  obtuned  hj  purchase ;  and  the 
officers  of  marines  nse  in  it  by  seniority, 
as  high  only  however  as  the  rank  of  colo- 
nels-commandant 

MARITIME  LAW.  [Admiraltt 
Courts  ;  Ships  ;  International  Law.] 

MARKET,  in  law  Latin  mercattan,  a 
public  place  and  fixed  time  for  the  meet- 
ing of  buyers  and  sellers.  A  legal  market 
can  exist  only  by  virtue  of  a  charter  from 
the  crown  or  by  immemorial  usage,  from 


which  it  will  be  presumed  that  a  royal 
charter  once  existed,  although  it  can  be 
no  longer  produced.  A  market  is  usuidly 
granted  to  the  owner  of  the  soil  in  which 
It  is  appointed  to  be  held,  who,  as  such 

rtee,  becomes  the  owner,  or  lord,  of 
market.  In  upland  towns,  that  is, 
towns  which,  not  being  walled,  had  not 
attained  the  dignity  of  boroughs,  markets 
were  frequently  granted  to  lords  of  ma- 
nors ;  but  in  walled  towns  or  boroughs, 
particularly  in  such  as  were  incorporated, 
the  ownership  of  the  soil  having  usually, 
by  grant  from  the  crown,  or  other  lords  of 
whom  the  borough  was  originally  holden, 
been  vested  in  the  Incorporated  burgesses, 
the  practice  has  commonly  been  to  grant 
markets  to  the  municipal  body. 

The  prerogative  of  conferring  a  ri^t 
to  hold  a  market  is  however  subject  to 
this  limitation,  that  the  grant  must  not  be 
prejudicial  to  others,  more  especially  to 
the  owners  of  existing  markets.  In  order 
that  the  crown  may  not  be  surprised  into 
the  making  of  an  improper  grant,  the 
first  step  is  to  issue  a  writ  Ad  quod  dam- 
num, under. which  the  sheriff  of  the 
county  is  to  summon  a  jury  before  him  to 
inquire  whether  the  proposed  grant  will 
be  to  the  damage  of  the  king  or  of  any 
of  his  subjects.  This  writ  must  be  exe- 
cuted in  a  fur  and  open  manner,  and  the 
sheriff  is  bound  to  receive  evidence  ten- 
dered against,  as  well  as  in  fkvour  of,  the 
grant  But  as  the  writ  does  not  {>Qrport 
to  affect  the  interest  of  any  person  in  par- 
ticular, it  is  not  necessary  that  notice 
should  be  given  of  the  time  or  place  at 
which  it  is  meant  to  be  executed.  Not- 
withstanding a  finding  by  the  jury  that 
the  proposed  market  will  not  be  injurious, 
any  party  who  conceives  that  his  mterests 
are  affected  by  the  grant  when  made, 
whether  he  appeared  upon  the  inquiry 
under  the  writ  Ad  quod  damnum  or  not, 
maj  traverse  the  finding,  or  sue  out  a 
wnt  of  Scire  fiicias,  which,  after  reciting 
the  alleged  injury»  calls  upon  the  grantee, 
in  the  name  of  the  crown,  to  show  cause 
why  the  grant  should  not  be  cancelled. 
If  a  new  market  be  set  up  without  any 
grant  A*om  the  crown,  the  party  is  liable 
to  be  called  upon  by  the  crown  by  the 
writ  of  Quo  warranto,  to  show  by  what 
warrant  he  exercises  such  a  fhmdiise 
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[Libkbtt]  ;  and  he  is  also  liable  to  an  It  is  a  rule  of  the  common  law  that 
acticHi  OD  the  case  for  damages,  at  the  every  sale  in  ma^ke^oyert  (open  market) 
smt  of  any  person  to  whose  market,  or  {  transfers  to  the  buyer  a  complete  pro- 
to  whose  property,  the  market  so  set  up  ;  perty  in  the  thing  sold ;  so  that  however 


by  the  defendant  is  a  nuibanoe.  A  new  defectiTe  the  title  of  the  vendor  may  be, 
market  is  presumed  to  be  injurious  to  ano-  <  that  acquired  by  the  vendee  is  perfect, 
ther  held  within  the  distance  of  twenty  |  even  where  the  property  belongs  to  a  per- 
miles,  even  though  it  be  on  a  different  |  sdn  who  is  under  legal  disability,  as  an 
day ;  but  this  presumption  may  be  re-  \  infant,  a  married  woman,  an  idiot,  or  a 
batted.  I  person  in  prison  or  beyond  sea.    In  the 

Formerly  markets  were  held  chiefly  on  I  city  of  London  every  shop  is  market- 
Sundays  and  holidays,  for  the  conveni-  |  overt  for  goods  usually  sold  there. 
ence  of  dealers  and  customers,  who  were  j  But  this  rule  is  subject  to  certain  ex- 
brooght  together  for  the  purpose  of  hear-  i  ceptions.  A  sale  in  market-overt  does 
ins  Sivine  service.  But  in  1285,  by  13  1  not  affect  the  rights  of  the  crown :  nor 
Edward  I.  c. .%  feirs  and  markets  were  |  does  it  affect  the  rights  of  others,  unless 
forbidden  to  be  held  in  churchyards ;  and  ;  the  sale  be  in  an  open  place,  as  a  shop, 
in  1448,  by  27  Henry  VI.  c  5,  all  show-  j  and  not  a  warehouse  or  other  private  part 
ing  of  goods  and  merchandise,  except  {  of  the  house,  so  that  those  who  go  along 
necessary  victuals,  in  fairs  and  markets,  |  cannot  see  what  is  doing ;  it  must  not  be 
was  to  cease  on  the  gre&t  festivals  of  the  in  a  shop  with  the  sho^oor  or  windows 
church,  and  on  all  Sundays  except  the  shut,  so  that  the  goods  cannot  be  seen. 
four  Sundays  in  harvest  The  holding  The  articles  bought  must  be  such  as  the 
of  fidrs  and  markets  fbr  any  purpose  on  party  usually  deals  in.  The  sale  must  be 
any  Sunday  was  prohibited  in  1677,  by  without  fraud  on  the  part  of  the  buyer, 
29  Charles  II.  c.  7.  and  without  any  knowledge  on  his  part 

The  grantee  of  a  market  has  a  court  of  ,  of  any  want  of  title  in  the  vendor.  If  the 
record  called  a  court  of  pie-powder  (pieds  j  seller  acquire  the  ^oods  again,  the  effect 
pooldreox, '  dusty  feet'),  for  the  prompt  of  the  sale  in  barring  the  true  owner  is 
decision  of  matters  arisins  in  the  market  I  defeated.  There  is  no  transfer  of  pro- 
Sach  a  court  being  considered  necessary  |  perty  if  the  goods  are  given  or  pawned ; 
for  the  expedition  of  justice  and  for  the  and  if  sold  to  the  real  owner  it  is  not  a 
support  of  the  market,  the  power  for  '  contract  of  sale.  The  sale  must  be  be- 
holding it  is  incident  to  a  grant  of  a  mar-  |  tween  sunrise  and  sunset,  and  must  be 
ket,  even  though  the  royal  letters  patent  |  commenced  and  completed  in  the  mar- 
by  which  the  grant  is  made  be  entirely  .  ket 
silent  on  the  subject  |      By  Si  Henry  VIII.  c.  2,  *  If  any  felon 

Sales  in  markets  may  be  of  goods  !  rob  or  take  away  money,  goods,  or  chat- 
actually  brought  within  iie  precincts  of  tels,  and  be  indicted  and  found  guilty,  or 
the  market,  or  of  goods  not  so  brought  !  otherwise  attainted  upon  evidence  given 
Goods  not  within  the  precincts  of  the  by  the  owner  or  party  robbed,  or  by  any 
market  are  sold  sometimes  by  sample,  [  other  by  their  procurement,  the  owner  or 
sometimes  without  sample.  Where  gcHxls  party  robbed  shall  be  restored  to  his 
are  usually  brought  into  the  market  for  money,  goods,  or  chattels.'  Since  this 
sale,  it  is  incumbent  on  the  lord  of  the  statute,  stolen  goods,  specified  in  the  in- 
market  to  take  care  that  every  thing  be  dictment  have,  upon  the  conviction  of 
sold  by  correct  and  legal  weights  and  the  offender,  been  restored  to  the  prose- 
measores.  <  cutor,  notwithstanding  any  sale  in  mar- 

For  the  security  of  dealings  in  markets,  ket-overt. 
contracts  were  formerly  required  to  be  As  stolen  horses  can  easily  be  conve^'ed 
made  in  the  presence  of  an  officer  ap-  to  distant  markets,  the  legislature  nas 
pointed  for  that  purpose  by  the  lord  of  frei^uently  attempted  to  protect  the  owner 
Uie  market,  for  which  service  he  received  against  the  consequences  of  a  sale  in  mar- 
frora  the  buyer  a  small  remuneration  ket-overt  By  2  and  3  Philip  and  Mary, 
called  market-tolL  c.  7, '  No  sale  of  a  horse  stolen  binds  the 
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property,  unless  it  stand  or  be  ridden  an 
hour  together  between  ten  o'clock  and 
sunset,  in  an  open  part  of  the  market,  and 
all  parties  to  the  bargain  come  with  the 
horse  to  the  book-keeper  and  enter  the 
colour,  and  one  mark,  at  the  least,  of  the 
horse  sold,  and  pay  the  toll,  if  any  due, 
or  else  a  penny/  The  31  Elizabeth,  c.  12, 
contains  numerous  provisions  on  tfiis 
matter. 

By  I  James  I.  c.  21,  *  No  sale,  exchange, 
pawn,  or  mortgage,  of  any  jewels,  plate, 
apparel,  household  stuff,  or  other  goods, 
wrongfally  purloined,  taken,  robbed,  or 
stolen,  and  sold,  uttered,  delivered,  ex- 
changed, pawned,  or  done  away,  within 
London  and  its  liberties,  or  Westminster, 
or  Southwark,  or  within  two  miles  of 
London,  to  any  broker  or  pawn-taker, 
shall  work  or  make  any  change  or  altera- 
tion of  the  property  or  interest* 

A  market  is  generally  appointed  to  be 
held  once,  twice,  or  three  times  in  a 
week,  for  the  current  supply  of  com- 
modities, mostly  of  provisions.  A  large 
market  held  once  or  twice  a  year  is  called 
a  fair ;  and,  according  to  Lord  Coke,  a 
large  fair  held  once  a  year  is  a  mart 

Fairs  haye  all  the  legal  incidents  of 
markets,  and  are  subjected  to  further  re- 
guLitions  by  2  Edward  IIL  c.  15,  one  of 
which  reauires,  that  at  the  opening  of  the 
fkir,  proclamation  be  made  of  the  time 
that  It  is  to  continue. 

MARQUE,  LETTERS  OF.      [Pbi- 

VATEER.J  .  ^ 

MARQUIS,  a  title  of  honour  in  Eng- 
land. Persons  who  have  this  title  are 
the  second  in  the  five  orders  of  Eng- 
lish nobility:  dukes  are  the  first  The 
younger  sous  of  marquises  are  addressed 
as  "my  lord,"  as  Lord  Henry  Petty, 
Lord  John  Thynne. 

All  titles  of  honour  seem  to  have  been 
originally  derived  from  offices.  The 
term  marquis  designated  originally  per- 
sons who  had  the  care  of  the  marches  of 
a  country.  The  word  "  marches"  is  the 
plural  of  "  mark, "  which  in  its  poli- 
tical sense  signfies  "  boundaries."  The 
••marches'*  in  England,  in  the  earlier 
period  of  our  history,  were  the  lands  on 
the  borders  of  England  and  Scotland, 
aud  England  and  Wales.  In  Germany 
the  corresponding  term   to   marquis  is 


markgrqf  (margrave),  which  is  **  lord  of 
the  marches,"  or  according  to  the  German 
form,  of  the  "  mark.** 

There  were  no  English  marquises  be- 
fore the  reign  of  Richard  II.  In  the 
reign  of  Edward  III.  a  foreign  marquis, 
the  marquis  of  Juliers,  was  made  an 
English  peer  with  the  tiUe  of  earl  of 
Cambridge,  and  this  circumstance  pro- 
bably suggested  to  King  Richard  the  in- 
troduction of  this  new  order  of  nobility. 
The  person  on  whom  it  was  conferred 
was  his  great  favourite  Robert  de  Vere, 
earl  of  Oxford,  who  was  created  duke 
of  Ireland  and  marquis  of  Dublin  in  1385. 
But  three  years  after  he  was  attainted 
and  his  honours  forfeited. 

In  1397  one  of  the  illegitimate  sons  of 
John  of  Gaunt  was  created  marquis  of 
Dorset,  but  he  was  soon  deprived  of  the 
title,  and  his  son  had  only  the  earldom  of 
Somerset.  The  titie  of  marquis  of  Dorset 
was  however  revived  in  the  same  family 
in  1443,  when  also  William  de  la  Pole 
was  made  marquis  of  Suffolk. 

In  1470  John  Nevil,  earl  of  Northum- 
berland, brother  to  Richard  Nevil,  earl  of 
Warwick,  the  king-maker,  was  made 
marquis  Montacute,  but  he  was  soon  after 
slain  at  the  batUe  of  Baruet,  aud  the  title 
became  lost 

In  1475  Thomas  Grey,  earl  of  Hunt- 
ingdon, son  to  the  queen  of  King  Edward 
I  v.,  by  her  former  husband,  was  made 
marquis  of  Dorset ;  and  in  1489  Maurice 
Berkeley,  earl  of  Nottingham,  was  made 
marquis  of  Berkeley.  Henry  VIII.  made 
Henry  Courtenay,  earl  of  Devonshire, 
marquis  of  Exeter;  and  he  made  Anne 
Boleyn,  a  little  before  his  marriafie  with 
her,  marchioness  of  Pembroke.  William 
Parr,  earl  of  Essex,  brother  of  Queen 
Catherine  Parr,  was  created  marquis  of 
Northampton  by  King  Edward  IV. ;  and 
William  Powlett  earl  of  Wiltshire,  mar- 
quis of  Winchester. 

All  these  titles  had  become  extinct  in 
1571,  except  that  of  marquis  of  Winches- 
ter. This  titie  still  continues  in  tiie  male 
representative  of  the  original  grantee, 
though  for  a  century  or  more  it  was  litUe 
heard  of,  being  lost  m  the  superior  tiUe  of 
duke  of  Bolton. 

Queen  Elizabeth  made  no  new  marquis, 
nor  did  Kmg  James  I.  till  the  fifteentii 
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^-ear  of  his  reign,  when  his  great  &Yoarite, 
Geor^  Villiers,  vas  created  marquis  of 
Bockinsham.  Charles  I.  advanced  the 
earls  of  Hertford,  Worcester,  and  New- 
castle to  be  marquises  of  those  places; 
and  Henry  Pierrepoint,  earl  of  Kingston, 
was  made  marquis  of  Dorchester. 

Charles  II.  advanced  the  earl  of  Hali- 
&x  to  be  marquis  of  Hali&x  in  1682, 
and  James  II.  made  the  earl  of  Powis 
marquis  off^owis  in  1687. 

A  new  practice  in  relatiou  to  this  title 
was  introduced  at  the  Revolution.  This 
was  the  granting  of  the  title  of  marquis  as 
a  second  title  when  a  dukedom  was  con- 
ferred. Thus  when  Schomberg  was  made 
doke  of  Schomberg  he  was  made  also 
marquis  of  Harwicn ;  when  the  earl  of 
Shrewsbarj  was  made  duke  of  Shrews- 
bory  he  was  also  made  marquis  of  Alton ; 
and  when  the  earl  of  Bedford  was  made 
dnke  of  Bedford  he  was  also  made  mar- 
quis of  Tavistock.  There  were  many 
other  creations  of  this  kind  hi  the  rei^ 
of  William  III.,  and  several  of  marquis- 
atcs  only.  Of  the  existing  dukes  ten 
have  marquisates  in  the  second  title, 
which  is  borne  by  the  eldest  son  during 
the  life  of  the  fiither. 

The  only  marquis  who  sits  in  the 
House  of  Peers  as  a  marquis,  and  whose 
title  dates  before  the  reigu  of  Georee 
ill.,  is  the  marquis  of  Winchester.  The 
other  marquises  are  alt  of  recent  creation, 
though  most  of  them  are  old  peers  under 
inferior  titles. 

The  title  seems  not  to  have  been  known 
in  Scotland  till  1599,  when  marquises  of 
Hontley  and  Hamilton  were  created. 

MARRIAGE  is  a  contract  by  which  a 
man  and  a  woman  enter  into  a  mutual 
engagement,  in  the  form  prescribed  by 
the  &ws  of  the  country  in  which  they 
reside,  to  live  together  as  husband  and 
wife  daring  the  remainder  of  their  lives. 

Marriage  b  treated  as  a  civil  contract 
even  by  those  Christians  who  regard  it 
as  a  sacrament  and  as  typical  of  the 
onion  between  Christ  and  the  church. 
The  religious  character  of  the  transac- 
tion does  not  arise  until  there  has  been  a 
complete  civil  contract,  binding  accord- 
ing to  the  laws  of  the  country  in  which 
the  marriage  is  contracted.  The  autho- 
rity of  itie  sovereign  power  in  regulating 


and  prohibiting  marriages  is  therefore 
not  atfected  by  the  superinduced  religious 
character. 

Among  Protestants  marriage  has  ceased 
to  be  regarded  as  a  sacrament,  yet  in 
most  Protestant  countries  the  entrance 
into  the  marriage  state  is  accompanied 
with  religious  observances.  These  are 
not,  however,  essential  to  a  valid  mar- 
riage any  fiirther  than  the  sovereign 
power  may  have  annexed  them  to,  and 
incorporated  them  with,  the  civil  con- 
tract 

After  the  establishment  of  Christianity 
it  became  usual  to  make  the  marriage- 
promise  in  the  presence  of  the  assembled 
people,  and  to  obtain  at  the  same  time 
the  blessing  of  the  priest  upon  the  union, 
excej^t  when  one  of  the  parties  had  been 
married  before,  in  which  case  no  nuptial 
benediction  was  antiently  pronounced,  by 
which  distinction  it  was  perhaps  intended 
to  intimate  that  second  marriages,  though 
tolerated,  were  not  approv^  by  the 
church.  So  late  however  as  the  twelfth 
century,  in  a  decretal  epistle  of  Alexan- 
der III.  to  the  bishop  of  Norwich,  the 
pope  says,  "We  understand  from  your 
letter  that  a  man  and  woman  mutually 
accepted  one  another  without  the  pre- 
sence of  any  priest,  and  without  the  ob- 
servance of  those  solemnities  which  the 
Anglican  church  is  wout  to  observe,  and 
that  before  consummation  of  this  mar- 
riage he  had  contracted  marriage  wiUi 
another  woman,  and  consummated  that 
marriage.  We  think  right  to  answer, 
that  if  the  man  and  the  first  woman  ac- 
cepted one  another  de  prsesenti,  saying 
one  to  another,  '  I  accept  thee  as  mine, 
and  I  accept  thee  as  mine,'  although  the 
wonted  solemnities  were  not  observed, 
and  although  the  first  marriage  was  not 
consummated,  yet  the  woman  ought  to  be 
restored  to  her  husband ;  since  after  such 
consent  he  neither  should  nor  could  marry 
another." 

Private  marriages,  designated  clandes- 
tine marriages  by  the  clergy,  continued 
to  be  valid  till  the  Council  of  Trent, 
which,  after  anathematizing  those  who 
should  say  that  private  marriages  there- 
tofore contracted  bv  the  sole  consent  of 
the  parties  were  void,  decreed,  contrary 
to  the  opinion  of  56  prelates,  that  thence- 
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forward  all  marriages  not  contracted  in 
the  presence  of  a  priest  and  two  or  three 
witnesses  should  be  void.  This  decree, 
being  considered  as  a  usurpation  upon 
the  soyereign  power,  which  alone  can 
prescribe  whether  any  and  what  for- 
malities shall  be  required  to  be  added  to 
the  consent  of  the  parties  in  order  to  con- 
stitute a  valid  marriage,  has  never  been 
received  in  France  and  some  other  Ca- 
tholic countries. 

A  marriage  was  clandestine  if  con- 
tracted otherwise  than  in  public,  that  is, 
in  &ce  of  the  church ;  and  it  was  called 
an  irregular  marriage  if  it  was  clandes- 
tine, or  if^  though  not  clandestine,  it  was 
contracted  without  the  benediction  of  a 
priest  in  the  form  prescribed  by  the 
rubric,  the  intervention  of  a  priest  having 
latterly  been  required  in  all  cases,  even 
though  one  of  the  parties  were  a  widower 
or  a  widow.  Clandesdnity  and  irregu- 
larity subjected  the  parties  to  ecclesias- 
tical censures,  but  did  not  affect  the  vali- 
dity of  the  marriage. 

The  decrees  of  the  Council  of  Trent 
had  no  force  in  England.  A  marriage 
by  mere  consent  of  parties,  until  the 
passing  of  the  Marriage  Act  in  1753,  con- 
stituted a  binding  engagement;  though 
if  application  were  made  to  the  ecclesias- 
tical cofirts  for  letters  of  administration, 
&c.,  under  a  title  derived  through  such 
irregular  marriage,  those  courts  some- 
times showed  their  resentment  of  the 
irregularity  by  refusing  their  assistance, 
more  especially  where  the  non-compliance 
with  the  usual  formalities  could  be  traced 
to  disaffection  to  the  Established  Church. 
What  the  formalities  required  by  the 
Church  before  the  Marriage  Acts  were, 
it  is  now  immaterial  to  consider.  Such 
of  them  as  are  not  incorporated  into  any 
of  the  Marriage  Acts  are  now  of  no  force 
for  any  purpose. 

To  constitute  a  valid  marriage,  as  well 
before  as  bUice  the  Marriage  Acts,  it  is 
necessary,  1st,  that  there  should  be  two 
persons  capable  of  standing  in  the  re- 
lation of  husband  and  wife  to  each  other; 
2ndly,  that  they  should  be  willing  to 
stand  in  that  relation;  and  3rdly,^that 
they  should  have  contracted  with' one 
another  to  stand  in  that  relation. 

I .  The  capacity  of  standing  in  the  re- 


lation of  husband  and  wife  implies  that 
at  the  time  of  the  contract  there  should 
be  no  natural  or  legal  disability^.  Total 
and  permanent  disability  on  either  side 
to  consummate  marriage  will  render  the 
contract  void.  Temporary  disability  fh)m 
disease  does  not  affect  the  validity  of  a 
marriage.  Temporary  disabili^  from 
defect  of  a^  does  not  invalidate  the  mar- 
riage, but  It  leaves  the  party  or  parties  at 
liberty  to  avoid  or  to  connm  such  pre- 
mature union  on  attaining'  the  age  of 
consent,  which  for  males  is  14,  and  for 
females  12.  Before  the  abolition  of 
feudal  tenures,  when  the  lords  were  en- 
titled to  sell  the  marriages  of  their  male 
and  female  wards,  infantine  marriages 
were  very  common,  fathers  being  anxious 
to  prevent  wives  and  husbands  from  being 
forced  upon  their  children  after  their 
death,  and  lords  being  eager  either  to 
secure  the  prize  for  their  own  ftnaUy,  or 
to  realise  the  profit  resulting  firom  a  sale. 
A  person  who  is  already  married  is  under 
a  legal  disability  to  contract  a  second 
marriage  whilst  the  first  wife  or  husband 
is  alive ;  and  although  there  may  have 
been  the  strongest  grounds  for  believing 
that  the  first  wife  or  husband  was  dead, 
the  children  of  the  second  marriage  would 
not  in  England  derive  any  benefit  from 
the  absence  of  moral  guilt  in  their 
parents,  though  in  France  and  some  other 
countries  the  issue  of  marriages  so  con- 
tracted, bond,  fide,  are  treated  with  greater 
indulgence. 

Consanguinity  within  certiun  decrees, 
and  afiiuity  also,  is  a  legal  impediment 
to  marriage.  The  degree  of  nearness 
which  shall  disable  parties  from  uniting 
in  marriage  varies  in  different  countries, 
and  has  varied  at  different  periods  in  our 
own.  [Affinity.] 

The  impediment  to  marriage  arising 
out  of  consanguinity  applies  in  the  same 
degree  to  illegitimate  as  to  legitimate 
consanguinity,  and  the  impediment  re- 
sulting from  alinity  is  created  by  illicit 
connexion  as  w.-Il  as  by  marriage.  The 
Council  of  TrtiXit  restricted  the  impedi- 
ment of  affinity  arising  out  of  illicit  con- 
nexion to  the  second  degree. 

2.  Each  party  must  nave  the  will  to 
contract  marriage  with  the  other.  An 
idiot  therefore,  who  cannot  understand 
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the  nature  of  the  conjugal  relation,  is 
bcapable  of  contracting  marriage;  and 
also  a  lunatic,  except  during  a  lucid 
interval.  But  however  absurd  it  may 
appear,  children  are  presumed  to  have 
sufficient  intelligence  to  understand  the 
natare  of  the  marriage  engagement  at 
sevmi;  and  though  the  contract  is  not 
absolutely  binding  upon  them  until  they 
reach  the  age  of  consent,  still  the  mar- 
riage of  a  child  above  the  age  of  seven 
-would  prevent  its  forming  a  second  mar- 
riage until  the  age  of  consent,  as  until 
that  age  it  cannot  dissent  from  the  first 
marriage. 

3.  There  must  be  an  actual  contract  of 
marriage.  This,  at  common  law,  mi^ht 
be  by  words  of  present  contract,  which 
would,  without  more,  constitute  a  perfect 
marriage, — or  by  words  of  future  con- 
tract, followed  by  cohabitation. 

The  unlimited  freedom  of  marriage 
was  first  limited  in  England  by  the  Mar- 
riage Act  of  1753  (26  Geo.  11.  c.  33), 
the  principal  provirions  of  which  form 
the  basis  of  the  present  law.  Many  of 
these  provisions  are  taken  from  the  canon 
law,  an  observance  of  which  was,  before 
this  statute,  necessary  to  constitute  a 
regular  marriage,  though  a  marriage  con- 
tracted without  them  was  valid. 

The  restrictions  upon  the  common-law 
freedom  of  marriage  are  now  embodied 
in  two  statutes. 

The  4  Geo.  IV.  c  76,  contains  the  fol- 
lowing provisions : — Banns  of  matrimony 
are  to  be  published  in  the  church,  or  a 
public  chapel  in  which  banns  are  allowed 
to  be  published,  of  the  parish  or  chapelry 
vherein  each  of  the  parties  dwells,  im- 
mediately after  the  second  lesson  of  morn- 
ing service,  or  of  evening  service  if  there 
be  no  morning  service,  upon  three  Sun- 
days preceding  the  solemnization  (§  2^. 
Notice  of  the  names  of  the  parties,  tiieir 
place  of  abode,  and  the  time  during  which 
tliey  have  dwelt  there,  is  to  be  delivered 
to  the  minister  seven  days  before  the  first 
pnblication  (§  7).  Banns  are  to  be  re- 
pobliahed  on  three  Sundays,  if  marriage 
do  not  take  place  within  three  months 
after  publication  is  completed  (§  9).  No 
licence  of  marriage  (that  is,  dispensation 
from  the  obligation  to  publish  banns)  is 
to  be  granted  to  solemnize  marriage  in 

Toi«  n. 


any  church  or  chapel  not  belon^ng  to 
the  parish  or  chapelry  within  which  the 
usual  place  of  abode  of  one  of  the  parties 
has  been  for  fifteen  days  immediately 
before  the  granting  of  the  licence  (§  10). 
Extra-parochial  j^laces  are  to  be  taJien  to 
belong  to  the  parish  or  chapelry  next  ad- 
joining (§  1 2).    Upon  obtaining  a  licence, 
one  of  tiie  parties  must  swear  that  he  or 
she  believes  that  there  is  no  impediment 
of  kindred  or  alliance  (consanguinity  or 
affinity),  or  of  any  other  lawful  cause,  nor 
any  suit  commenced  in  an^  ecclesiastical 
court,  to  hinder  the  marriage,  and  that 
one  of  the  parties  has,  for  fifteen  days  im- 
mediately preceding,  had  his  or  her  usual 
place  of  abode  within  the  parish  or  cha- 
pelry; and  where  either  of  the  parties, 
not  being  a  widower  or  widow,  is  under 
the  age  of  twenty-one,  that  the  consent  of 
the  person  or  persons  whose  consent  is 
required  b^  that  act  has  been  obtained,  or 
that  there  is  no  person  havine  authority 
to  give  such  consent  (§  14).    The  father, 
if  living,  of  any  party  under  twenty-one, 
not  bdng  a  widower  or  widow,  or,  if  the 
father  be  dead,  the  guardian  or  guardians 
of  the  person  of  such  party,  or  one  of 
them,  and  in  case  there  be  no  guardian, 
then  the  mother  of  such  paity  if  un- 
married,  and  if  there  be  no  mother  un- 
married, then  the  guardian  or  one  of  the 
guardians  of  the  person  appointed  by  the 
Court  of  Chancery,  has  authority  to  give 
consent  to  the  marriage  of  such  party.; 
and  such  consent  is  required,  unless  there 
be  no  person  authorised  to  give  it  (§  16). 
In  case  of  the  father,  guardian,  or  mother 
being  non  compos  mentis,  or  beyond  sea, 
or  unreasonably  or  from  undue  motives 
refusmg   or  withholding   consent,    any 
person  desirous  of  marrying  may  petition 
the  lord-chancellor,  master  of  the  rolls, 
or  vice-chancellor ;  and  in  case  the  mar- 
riage proposed   shall,  on  examination, 
appear  to  be  proper,  the  lord-chancellor, 
&c.  may  judicially  declare  the  same  to 
be  so ;  and  such  declaration  shall  be  equi- 
valent to  consent  of  the  father,  &c.  (§17.) 
If  a  marriage  be  not  had  within  three 
months  afler  licence,  marriage  cannot  be 
solemnized  without    a   new   licence  or 
banns  (§  19).     The  archbishop  of  Can- 
terbury is  authorized    to  grant  special 
licences  to  marry  at  any  convenient  time 
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or  place  (§  20).  If  any  persons  know- 
ingly and  wilftiUy  intermarry  in  any 
other  place  than  a  church  or  such  public 
chapel,  unless  by  special  licence,  or, 
knowingly  and  wilfully,  intermarry  with- 
out the  publication  of  banns  and  licence, 
or,  knowingly  and  wilfully,  consent  to 
the  solemnization  of  such  marriage  by  a 
person  not  being  in  holy  orders,  the  mar- 
riage is  null  android  (§22).  (It  has 
been  held,  that  in  order  to  inyalidate  a 
marriage  under  this  section,  both  parties 
must  know  the  irregularity  of  the  pro- 
ceeding.) When  a  marriage  is  solem- 
nized between  parties,  both  or  one  of 
them  being  under  age,  by  false  oath  or 
fraud,  the  marriage  is  valid,  but  the  guilty 
party  is  to  forfeit  all  property  accruing 
from  the  marriage  (§  23).  After  the 
solemnization  of  any  marriage  by  banns 
or  licence,  no  proof  can  be  required  of 
actual  dwelling  or  usual  place  of  abokle, 
nor  can  any  evidence  be  received  to  prove 
the  contrary  (§  26).  Marriages  are  to 
be  solemnized  in  the  presence  of  two 
witnesses  besides  the  minister,  and  regis- 
tered. 

The  principal  provisions  of  6  &  7  Wm. 
IV.  c  85,  which  was  passed  chiefly  in 
favour  of  those  who  scrupled  at  joining 
in  the  services  of  the  Established  Churcl^ 
are  these :— Marriages  may  be  solemnized 
on  production  of  the  registrar's  certifi- 
cate, under  the  provisions  of  that  act,  in 
like  manner  as  after  publication  of  banns 
(§  1 ).  In  every  case  of  marriage  intended 
to  be  solemnized  according  to  the  rites  of 
the  Church  of  England,  unless  by  licence 
or  special  licence,  or  after  publication  of 
banns,  and  in  every  case  of  marriage  in- 
tended to  be  solemnized  according  to  the 
usages  of  the  Quakers  or  Jews,  or  accord- 
ing to  any  form  authorized  by  that  act, 
one  of  the  parties  is  to  give  notice,  ac- 
cording to  tiie  form  set  out  in  the  act,  to 
the  superintendent  registrar  of  the  dis- 
trict or  each  of  the  districts  within  which 
the  parties  have  dwelt  for  seven  days 
then  next  preceding,  stating  the  name 
and  surname,  and  the  profession  or  con- 
dition, and  the  dwelling-place  of  each, 
and  the  time  (not  less  than  seven  days) 
during  which  each  has  dwelt  therein,  and 
the  church  or  building  in  whicii  the  mar- 
riage is  to  be  solemnized  (§  4). 


After  the  expiration  of  seven  days,  if 
the  marriage  is  to  be  solemnized  by  li- 
cence (that  is,  from  the  surrogate,  or 
officer  of  the  ecclesiastical  court),  or  of 
twenty-one  days,  if  without  licence,  the 
Bu^nntendeut  registrar,  upon  request,  is 
to  issue  a  certificate,  provided  no  lawful 
impediment  be  shown,  stating  the  parti- 
culars set  forth  in  the  notice,  the  day  on 
which  it  was  entered,  that  the  full  period 
of  seven  days  or  of  twenty-one  days  has 
elapsed  since  the  entry  of  such  notice, 
and  that  the  issue  of  such  certificate  has 
not  been  forbidden  by  any  authorized 
person  (§  7).  (This  provision  does  not 
apply  to  marriages  by  licence  celebrated 
according  to  the  rites  of  the  Church  of 
England.)  The  like  consent  is  required 
to  a  marriage  solemnized  by  licence,  as 
would  have  been  required  to  marriages 
by  licence  before  the  passing  of  the  act 
(that  is,  by  4  Geo.  IV.  c.  76,  §§  16,  17); 
and  every  person  whose  consent  to  a 
marriage  by  licence  is  required  by  law 
is  authorized  to  forbid  the,  issue  of  the 
superintendent  registrar's  certificate  (§ 
10).  Eivery  superintendent  registrar  may 
fnnt  licences  for  marriage  in  any  build- 
mg  registered  within  any  district  under 
his  superintendence,  or  in  his  office  (§11). 
Before  any  licence  for  marriage  can  be 
granted  by  a  superintendent  registrar, 
one  of  the  parties  must  appear  personally 
before  him,  and  must,  in  case  the  notice 
of  the  intended  marriage  has  not  been 
given  to  the  same  superintendent  regis- 
trar, deliver  to  him  the  certificate  of  the 
superintendent  registrar  or  re^trars  to 
whom  such  notice  has  been  given;  and 
such  parties  must  make  oath,  affirmation, 
or  declaration  that  he  or  she  believes  that 
there  is  not  any  impediment  of  kindred 
or  alliance,  or  other  lawful  hindrance  to 
the  marriage,  and  that  one  of  the  parties 
has  for  fif&en  days  immediately  before 
the  day  of  the  grant  of  the  licence  (or 
rather  the  day  of  the  making  of  the  oath, 
&c.),  had  his  or  her  usual  place  of  abode 
within  the  district  in  which  such  mar- 
riage is  to  be  solenmized;  and  where 
either  party,  not  being  a  widower  or 
widow,  IS  under  twenty-one,  that  the  con- 
sent of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law 
has  been  obtained  thereto,  or  that  there 
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is  no  penoo  haTing  authority  to  giye 
saeh  eansent  (§  12).  No  marriage  after 
notice,  nnless  by  virtue  of  a  licence  by 
the  saperiBtendeDt  registrar,  is  to  be 
solemmzed  or  registered  until  after  the 
expiration  of  twenty-one  days  after  entry 
of  notice,  and  no  marriage  is  to  be  so- 
lemnized by  the  licence  of  any  super- 
intendfEsat  registrar,  or  registered,  until 
after  the  expiration  of  seven  days  after 
the  day  of  the  entry  of  notice  (§14). 
Whenever  a  marriage  is  not  had  witlun 
three  calendar  months  after  notice  entered 
by  the  superintmdent  registrar,  the  no- 
tice and  certificate,  and  any  licence 
granted  thereupon,  and  all  other  pro- 
ceedings, become  utterly  void;  and  no 
penon  can  proceed  to  solemnize  the  mar- 
riage, nor  can  any  registrar  register  the 
Mme,  until  new  notice,  entry,  and  certi- 
ficate (§  15).  The  certificate  of  the  su- 
peiintendent  or  superintendents  is  to  be 
detivered  to  the  officiating  minister,  if 
the  marriage  is  to  be  solemnized  accord- 
ing to  the  rites  of  the  Church  of  Eng- 
land ;  and  such  certificate  or  licence  is  to 
be  delivered  to  the  registering  officer  of 
Quakers  for  the  place  where  the  marriage 
is  solemnized,  if  the  same  shall  be  so- 
lemnized according  to  their  usages;  or 
10  the  officer  of  a  synagogue  by  whom 
the  marriage  is  registered,  if  to  be  so- 
lemnized according  to  the  usages  of  per- 
flOOB  profesdng  the  Jewish  religion ;  and 
in  all  other  cases  it  is  to  be  delivered 
to  the  registrar  present  at  the  marriage 
(S  16). 

Any  proprietor  or  trustee  of  a  separate 
boildinff  certified  according  to  law  as  a 
plaoe  of  religious  worship  may  apply  to 
the  superintendent  registrar,  in  order  that 
such  building  may  he  registered  for  so- 
lemnizing marriages  therem ;  and  in  such 
cases  he  is  to  &liver  to  the  superin- 
tendent registrar  a  certificate  signed  in 
diq>licate  by  twenty  householders,  that 
such  building  has  been  used  by  them 
during  one  year  as  their  usual  place  of 
public  religions  worship,  and  that  they 
are  desirous  that  the  place  shall  be  regis- 
tered ;  each  of  which  certificates  is  to  be 
oonntersigned  by  the  proprietor  or  trus- 
tee by  whom  the  same  is  to  be  delivered, 
and  the  superintendent  registrar  is  to  send 
both  oertincates  to  the  registrar-genend, 


who  is  to  register  such  building  accord- 
ingly, and  indorse  on  both  certificates  the 
date  of  the  registry,  and  to  keep  one  cer- 
tificate with  the  other  records  of  the  ge- 
neral register  office,  and  to  return  tiie 
other  certificate  to  the  superintendent  re- 
gistrar, who  is  to  keep  the  same  with  the 
other  records  of  his  office ;  and  the  super- 
intendent registrar  is  to  enter  the  date  of 
the  registry  of  such  building,  and  is  to 
cive  a  certificate  of  such  registry  under 
his  hand,  on  parchment  or  vellum,  to  the 
proprietor  or  trustee  by  whom  the  certi- 
ficates are  countersigned,  and  is  to  give 
public  notice  of  the  registry  thereof,  by 
advertisement  in  some  newspaper  circu- 
lating within  the  county  and  in  the  *  Lon- 
don Gazette '(§  18). 

After  the  expiration  of  the  twenty-one 
days,  or  of  seven  days,  if  the  marriage  is 
by  licence  (that  is,  from  the  surrogate), 
it  may  be  solemnized  in  the  registered 
building  stated  in  the  notice,  between 
and  by  the  parties  described  in  the  no- 
tice and  certificate  according  to  such 
form  and  ceremony  as  they  may  see  fit 
to  adopt :  every  such  marriage  to  be  so- 
lemnized with  open  doors  between  eight 
and  twelve  in  the  forenoon,  in  the  pre- 
sence of  some  registrar  of  the  district  in 
which  the  buildii^  is  situate,  and  of  two 
witnesses. 

In  some  part  of  the  ceremony,  and  in 
the  presence  of  registrar  and  witnesses, 
each  of  the  parties  is  to  decUre — 

**  I  do  solemnly  declare,  that  I 

know  not  of  any  lawful  impedinient 

why  I,  A.  B.,  may  not  be  joined  in 

matrimony  to  C.  D." 

And  each  of  the  parties  is  to  say  to  the 

other — 

**  I  call  u^on  these  persons  here 
present,  to  witness  that  I,  A.  B.,  do 
take  thee,  C.  D.,  to  be  my  lawftd 
wedded  wife  (or  husband)." 
Provided  also,  that  there  be  no  lawful 
impediment  to  the  marriage  of  such  par- 
ties (§20). 

Persons  who  object  to  marry  in  a 
registered  place  of  worship  may,  after 
due  notice  and  certificate  issued,  contract 
and  solemnize  marriage  at  the  office  of 
the  superintendent  registrar,  and  in  his 
presence  and  in  that  of  some  registrar  of 
the  distriot,  and  of  two  witnesses,  with 
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open  doors,  and  between  the  hours  afore- 
said, making  the  declaration  and  using 
the  form  of  words  as  above  (§  21).  After 
any  marriage  solemnized,  it  is  not  neces- 
sary, in  support  of  such  marriage,  to  give 
proof  of  the  actual  dwelling  of  either  of 
the  parties  previous  to  the  marria^  with- 
in the  distnct  for  the  time  required  by 
the  act,  or  of  the  consent  of  any  person 
whose  consent  is  required;  nor  is  evi- 
dence admissible  to  pryve  the  contrary 
in  any  suit  touching  the  validity  of  such 
marriage  (§  25).  The  registrar  before 
whom  any  marriage  is  solemnized  ac- 
cording  to  the  provisions  of  this  act  may 
ask  of  the  parties  to  be  married  the  seve- 
rid  particulars  required  to  be  registered 
touching  such  marriage  (§  36).  Every 
person  knowingly  and  wilfully  making 
any  folse  declaration,  or  signing  any  fidse 
notice  or  certificate  requii^  by  this  act, 
for  the  purpose  of  procuring  any  mar- 
riage, and  every  person  forbidding  the 
issue  of  any  superintendent  registrar's 
certificate  by  fidsely  Tepresenting  himself 
or  herself  to  be  a  person  whose  consent 
to  such  marriage  is  required  by  law, 
knowing  such  representation  to  be  &lse, 
is  to  suffer  the  penalties  of  perjury  (§  38). 
If  any  person  knowingly  and  wilfully  in- 
termarry under  the  provisions  of  this  act, 
— in  any  place  other  than  the  church, 
chapel,  registered  biuldin^,  or  office,  or 
place  specified  in  the  notice  and  certifi- 
cate,—or  without  due  notice  to  the  super- 
intendent registrar,— or  without  certifi- 
cate of  notice  duly  issued, — or  without 
licence,  in  case  a  licence  is  necessarv, — 
or  in  the  absence  of  a  registrar,  where 
the  presence  of  a  registrar  or  superin- 
tendent registrar  is  necessary,  the  mar- 
riage of  such  persons,  except  in  certain 
excepted  cases,  is  null  and  void  (§  42) ; 
as  un^er  4  Geo.  IV.  c  76,  J  22,  a  mar- 
riage would  not  be  void  unless  both  par- 
ties knowingly  and  wilfully  concurred  in 
marrying  contrary  to  the  provisions  of 
the  42nd  section.  If  any  valid  marriage 
be  had  under  the  provisions  of  this  act 
by  means  of  any  wilfully  false  notice, 
certificate,  or  declaration  made  by  either 
party  to  such  marriage,  as  to  any  matters 
to  which  a  notice,  certificate,  or  declara- 
tion is  required,  the  attorney-general  or 
solidtor-ffeneral  may  sue  for  a  forfeiture 


of  all  estate  and  interest  in  any  property 
accruing  to  the  offending  party  by  snch 
marriage  (^  43).  Consent  to  marriage 
may  be  withdrawn  upon  good  reason; 
but  it  would  rather  appear  that  this  can- 
not be  done  merely  because  the  parent 
or  guardian  has  changed  his  mind.  The 
question  of  consent  is  not  however  of 
such  vital  importance  as  under  the  first 
Marriage  Act  (26  Geo.  II.  c.  33,  (  11), 
which  made  marriages  without  consent 
of  parents,  &c.  absolutely  void.  Under 
4  Geo.  IV.  c  76,  §  23,  and  6  &  7  Wm. 
IV.  c  85,  §  43,  a  fitlse  statement  as  to 
consent  subjects  the  fraudulent  party  to 
the  penalties  of  perjury,  and  to  a  for- 
feiture of  all  estate  and  interest  in  any 
{>ropertie8  accruing  by  the  marriage,  but 
eaves  the  marriage  itself  in  full  foree. 

These  statutes  do  not  extend  to  mar- 
riages contracted  out  of  England,  or  to 
marriages  of  the  royal  family,  which  are 
regulated  by  a  particular  statute,  12  Geo. 

III.  ell. 

In  August,  1844,  an  act  was  passed  (7 
&  8  Vict  c.  81)  relating  to  marriages 
in  Ireland,  and  for  registering  such  mar- 
riages, which  came  into  operation  April 
1st,  1845.  It  establishes  a  system  very 
nearly  similar  to  that  which  exists  in 
England  and  Wales  imder  6  &  7  Wra. 

IV.  c  85. 

Before  1835  marriages  within  the  pro- 
hibited degrees  of  consanguini^  and 
affinity  were  valid  until  annulled  by  a 
declaratory  sentence  of  the  ecclesiastical 
court,  after  which  they  became  void  from 
the  beginning,  and  the  issue  of  such  mar- 
riages were,  by  such  sentence,  rendered 
illegitimate ;  and  the  law  is  still  so  with 
respect  to  personal  incapacity  existing  at 
the  time  of  the  contract  But  as  the  ec- 
clesiastical court  could  only  proceed  for 
the  benefit  of  tiie  souls  of  the  parties,  and 
its  authoritv  to  annul  an  incestuous  mar- 
riage was  munded  upon  the  duty  of  put- 
ting a  stop  to  the  incestuous  intercourse, 
the  power  of  annulling  the  marriage 
ceased  upon  the  death  of  either  of  the 
parties.  The  validity  of  such  marru^, 
and  the  legitimacy  of  the  issue,  depended 
therefore  upon  the  contingency  of^a  suit 
being  instituted  and  a  sentence  pro- 
nounced during  the  joint  lives  of  the 
husband  and  wue.    But  now,  by  5  &  6 
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1837-38 
1838-39 
1839-40 
1840-41 

In 
Rei;iiitered 
Places  of 
Worship. 
.       2976 
.        .      4654 
.      5140 
.       .      5816 

In 
Regittnr'i 
Officer 
1093 
1564 
1938 
2036 

Wm.  IV.  c.  54,  all  marriages  thereafter 
celebrated  between  persons  within  the 
prohibited  degrees  of  oonsangninity  or 
affinity  are  absolutely  Toid.  [Afpinitt.] 
A  marriage  contracted  while  mere  is  a  for- 
mer wife  or  husband  alive  is  void,  without 
any  declaratory  sentence.    [Bigamy.] 

Generally  spealdng,  a  marriage,  valid 
according  to  the  law  of  the  country  in 
whieh  it  was  contracted,  is  valid  in  every 
other  coontry.  This  is  the  general  rule 
of  law  among  European  nations  and  na- 
tions of  European  origin.  [Interna- 
TioNAi.  Law.] 

Ajb  to  the  legitimation  by  marriage  of 
children  bom  befine  a  marriage,  see 
Bastard. 

Marriage  Statistics. — ^The  number  of 
marriages  registered  in  England  and 
Wales  in  the  four  years  from  1839  to 
1842  inclusive  was  as  under : — 


1839 

, 

123,166 

1840        . 

• 

122,665 

1841 

• 

122,496 

1842 

• 

118^25 

In  1841  and  1842  the  number  of  mar- 
riages celebrated  according  to  the  rites  of 
the  Established  Church  were : — 

1S41.  184S. 

By  speeial  lieenee      .           13  9 

Licence    .         .         .     15,792  14,935 

Bums      .          .          .     78,015  75,744 

By  r^ktrar^s  certificates      972  944 

Fonnnotstated          .     19,.579  18,415 


Total    114,371     110,047 

Other  marriages  not  celebrated  ac* 
cording  to  the  rorms  of  the  Established 
Church:— 

1841.       1S42. 

In  registered  places  of 

worship        .         .  .     5882  6200 

la  registrar's  offices  .     2064  2357 

Between  Jews           .  .        66  58 

Between  Quakers     .  .113  163 

8125     8778 

in  each  of  the  four  years  iVom  30th 
Jane,  1837,  to  July  1st,  1841,  the  mar- 
riages celebrated  in  registered  places  of 
worriiip  and  in  registrar's  offices  were  as 


The  proportion  of  marriages  at  regis- 
tered places  of  worship  and  at  the  regis- 
trars' offices  has  slowly  increased,  and  in 
1842  the  number  of  marriages  so  per- 
formed represented  a  population  of  about 
1,160,000.  The  number  of  buildings 
registered  in  England  and  Wales  for  the 
solemnization  of  marriages  was  2232  on 
the  30th  June,  1844.  They  belonged  to 
the  following  denominations : — 
Presbyterians  .         •        .         186 

Independents  or  Congregationalists     903 
Baptists  ....         539 

Methodists  (Arminian)      .         .        204 
Methodists  (Calvinistic)    .         .  69 

Roman  Catholics      .         .         .        284 
Foreign  churches     ...  5 

Miscellaneous  •         •         .  42 

Out  of  the  total  number  215  registered 
buildinffs  were  in  Lancashire,  202  in 
Yorkshire,  128  in  Middlesex,  and  86  in 
Devonshire. 

From  1839  to  1842  inclusive  the  mean 
number  of  marriages  was  1  in  130  of  the 
total  population,  or  1  in  64  of  the  male, 
and  1  in  66  of  the  female  population. 
In  1839  the  proportion  of  marriages  was 
1  in  126,  and  in  1842  only  1  in  136. 
This  decrease  was  caused  by  the  severe 
depression  of  trade  in  1842.  Dividing 
England  and  Wales  into  eleven  ^reat 
districts,  the  proportion  of  marriages 
varied  in  the  four  years  1839-42  from 
1  in  102  in  the  metropolis  to  1  in  149  in 
tiie  south-eastern  counties;  but  in  all 
England  out  of  100,000  persons  30,615 
only  were  of  the  ages  of  from  20  to  40, 
while  in  the  metropolis  the  numbers  of 
this  age  were  36,480.  Thus  the  annual 
marriages  were  to  the  persons  aged 
20-40  nearly  as  1  to  40  in  all  England, 
and  1  to  37  in  the  metropolis.  The 
number  of  females  in  England  and  Wales 
aged  from  15  to  45  was  3,811,654  in 
1841,  and  the  proportion  married  was 
estimated  by  the  registrar-general  (^Sirth 
Report,  p.  xxxiv.)  at  45.48  per  cent,  or 
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1,733,576,  leaving  2,078,078,  who  were 
widows  and  spinsters.  Of  the  married 
women,  nearly  1  in  4  gave  birth  to  a 
child  in  that  year;  and  of  the  unmarried 
women,  nearly  1  in  59  gave  birth  to  an 
illegitimate  child. 

In  1842  eleven  per  cent  or  1  in  9*07 
of  the  persons  married  had  been  married 
before,  namely,  15,619  widowers  and 
10,579  widows  (total  26,198).  The  total 
nmnber  of  persons  married  in  1842,  who 
were  mider  age  (21)  was  6387  men  and 
16,003  women,  or  4-53  and  13'47  per  cent 
respectively  of  the  total  numbers  married, 
or  a  mean  of  9  per  cent  In  1841  the  pro- 
portion was  8*83  per  cent  In  Worcester- 
shire the  proportion  of  women  who  were 
mider  21*  at  the  time  of  marriage  was 
15*63  per  cent,  and  in  Berkshire,  Che- 
shire, Rutlandshire,  Lancashire,  and  Noi^ 
folk  from  14*20  to  14*75.  In  Devon- 
shire the  proportion  was  lowest  (7  43  per 
cent.) ;  and  m  Wales,  Shropshire,  Here- 
ford, and  Westmoreland  it  varied  fh)m 
8*09  to  9*07  per  cent  In  Cheshire, 
Worcestershire,  Rutlandshire,  and  Dor- 
setshire the  proportion  of  men  who  were 
under  21  at  the  time  of  marriage  varied 
from  6*01  to  6*52  per  cent;  and  in 
Devonshire  it  was  as  low  as  2*08  per 
cent  In  1844  33  in  100  men  and  49  in 
100  women  married  signed  the  marriage 
register  with  marks ;  but  in  Monmouui- 
shire  51  men  and  in  North  Wales  71 
women  signed  with  marks,  while  in 
Cumberland  the  proportion  was  16  men 
and  36  women  in  100. 

The  proportion  of  marriages  to  the 
total  population  in  several  of  the  principal 
countries  of  Europe  is  as  follows : — 
Austria     .     .     1  in  124 
France      .     .     1  in  121 
Prussia     .     .     1  in  113 
Russia      .     .     1  in    99 
In    England  on    an    average    of  four 
years  the  proportion  was  1  in  130.    The 
returns  for  Austria,  France,  and  Prussia 
are  the  average  of  three  years,  and  the 
return  for  Russia  is  for  1842  onlv. 

The  number  of  births  (in  wedlock)  to 
a  marriage  is  about  3*33  in  France;  4*05 
in  Prussia;  4  34  in  Austria;  and  4*26  in 
England;  bat  if  a  correction  be  made 
for  first  marriages  (Sixth  Jieport  of  He- 
gittrar  GBnerat,p.  xxx.),  the  proportion 


for  England  is  4*79  to  every  two  penons 
married.  {Reports  of  Regiattar  Ueataxdf 
First  to  Sixth). 

MARRIAGE  in  Scotland  is  a  mere 
consensual  contract,  which  admits  of  be-' 
ing  proved  like  any  other  contract  Mar- 
riages are,  however,  distinguished  intc 
rc^ar  and  clandestine.  For  the  formei 
a  certificate  that  the  banns  have  bees 
three  times  proclaimed  in  the  parisl- 
church  of  both  ^rties  is  necessary.  All 
marriages  deficient  in  this  respect  are 
called  clandestine.  The  celebration  of 
a  clandestine  marriage  subjects  all  the 
parties  to  penalties ;  but  if  there  be  no 
celebration  but  a  mere  attestation  by  a 
justice  of  peace  or  any  other  person  not 
a  clergyman,  that  parties  have  declared 
each  other  in  his  presence  man  and  wife : 
this,  if  supported  by  other  eircnmstaiioes, 
is  evidence  of  the  contract  Clandestine 
marriages  are  nearly  unknown  among 
the  respectable  inhabitants  of  Scotlan£ 
By  the  4  &  5  Wm.  IV.  c.  28,  regular 
marriages  may  be  solemnized  by  the 
clersy  of  any  religious  persuasion — the 
privilege  was  previously  confined  to  the 
established  and  licensed  episcopalian 
clergy.  A  doctrine  has  for  some  time 
existed,  which  has  received  some  support 
from  Lord  Stowell's  judgment  in  Dal- 
rymple's  case  (2  Haggara  54),  that  in 
Scotland  merely  living  as  man  and  wife 
constitutes  marria^.  The  very  wide  na- 
ture of  the  doctrines  laid  down  in  that 
case  astonished  some  of  the  Scottish  law- 
yers, and  it  may  be  questioned  whether 
they  will  be  all  confirmed.  A  promise  of 
marriage,  proved  by  writing  or  the  oath 
of  the  promiser,  if  followed  b;^  connection* 
undoubtedly  constitutes  marriage  in  Scot- 
land. 

MARRIAGE,  ROMAN.  The  right 
conception  of  a  Roman  marriage  and  of 
its  legal  consequences  is  essential  to  enable 
us  to  approximate  to  a  right  understand- 
ing of  the  old  Roman  politv.  It  is  also 
an  important  element  in  the  history  of  the 
condition  of  women  in  civil  ized-^rope. 

Children  were  in  the  power  of  their 
fiither  only  when  they  were  the  ofl&pring 
of  a  legal  marriage  (joste  nnpti«)^or  were 
adopt^  in  due  form,  f  Adoption.]  Tr 
constitute  such  a  legal  marriage  then 
must  be  between  the  parties  coiiiiiti6tia» 
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the   nature  of  vhich  condition  is  best 
explained  by  an  example  : — Between  a 
Koauui  citizen  and  the  daughter  of  a 
Roman  citizen  there  was  connvbium,  and 
as  a  ooDseqaeDCe  the  children  of  such 
nuurriage  were  Roman  citizens,  and  in 
the  power  of  their  &tfaer.     Between  a 
Boman  citizen  and  a  female  slave  (an> 
cilia)  there  was  no  commbittm,  and  oon- 
aeqaently  the  children  which  sprang  from 
soch  a  union  were  not  Rosaan  citizens. 
Whenever  there  was  no  cmnubiumt  the 
children  followed  the  condition  of  the 
nQOther :  when  there  was  cormubiutn,  they 
followed  the  condition  of  the  father.   V  a- 
riods  degrees  of  consanguinity,  as  the  re- 
lation of  parent  and  child,  prevented  con- 
utUfinm  between  parties  in  such  a  relation. 
After  the  Emperor  Claudius  had  married 
Agrippina,  his  brother's  daughter,  such  re- 
latnonship  was  no  longer  an  impediment 
to  a  legal  marriage ;  bat  the  licence  was 
carried  no  further  than  the  terms  of  the 
decretnm  of  the  senate  warranted,  and 
the  marriage  of  an  uncle  with  his  sister's 
daughter  remained,  as  before,  an  illegal 
onion.    (Tacit.,  Atmal.,  xii.  7;  Gains, 
L    62.)    Further,   to  constitute  a  legal 
marriage,  the  two  parties  must  be  of  suf- 
fi<nent  bodily  maturity ;  both  parties  also 
most  consent,  if  they  are  capable  of  giving 
a   legal  consent  (sui  juris);  or  if  not, 
their  parents  must  consent. 

Cooaubium  then  is  the  capacity  to  con- 
tract a  Roman  marriage.  No  particular 
oenrmony  was  necessary  for  marriage; 
legal  capacity,  consent,  and  cohabitation 
were  snfficient  But  in  order  that  the 
wife  might  become  a  member  of  the  hus- 
band's &nily,  there  must  be  either  Usus, 
Confarreatio,  or  Coemptio. 

A  woman  who  lived  for  one  year  with 
a  man  without  interruption  as  his  wife, 
came  by  virtue  of  this  cohabitation 
(usus)  into  his  hand  (in  manum).  As 
in  the  case  of  all  movables,  by  the 
laws  of  the  Twelve  Tables,  one  year's 
enjoyment  of  a  thing  transferred  the 
ownership  of  it,  so  by  one  year' s  unin- 
terrupted cohabitation  the  husband  ac- 
quired this  interest  in  the  wife.  The 
Twelve  TatikvB  provided  that  if  the  wife 
wished  to  avoid  the  legal  effect  of  this 
cohabitation,  it  was  onlv  necessary  to 
absent  herself  from  her  husband  for  Uiree 


nights  during  the  year,  which  would  be 
a  sufficient  legal  interruption  to  the  usus. 
In  the.  time  of  Gains  this  part  of  the  old 
law  had  been  partly  abolished  by  enact- 
ments, and  had  partly  fallen  into  disuse. 

The  Confarreatio,  so  called  from  the 
use  of  a  loaf  of  bread  on  the  occasion, 
ap^rs  to  have  been  of  the  nature  of  a 
religious  ceremony,  and  it  existed  in  the 
time  of  Gains.  It  appears  that  certain 
offices,  such  as  that  of  Flamen  Dialis, 
could  be  held  only  by  those  who  were 
bom  of  parents  who  had  been  married 
by  the  ceremony  of  Confarreatio,  (Gaius, 
i.  112;  Tacit.,  Ann,,  iv.  16.)  The  form 
of  divorce  that  applied  to  a  marriage  by 
Confarreation  was  called  Difiareation 
(diffareatio). 

The  Coemptio  was,  in  form,  a  sale 
(mancipatio)  before  five  witnesses.  The 
Coemptio  might  be  made  either  between 
a  woman  and  her  intended  husband,  in 
which  case  she  became,  in  contemplation 
of  law,  his  daughter,  or  between  a  woman 
and  a  stranger  ( fiducise  causa),  which  was 
a  necessary  legal  process  in  case  a  woman 
wished  to  change  one  guardian  for  ano- 
ther, or  to  acquire  the  privilege  of  making 
a  will.  For  until  the  Senatusconsultum 
passed  in  the  time  of  Hadrian,  no  woman 
could  make  a  testamentary  disposition 
(with  the  exception  of  certain  privileged 
persons),  unless  she  had  contracted  the 
Coemptio,  that  is,  had  been  sold,  and 
then  resold  and  manumitted.  The  Co- 
emptio, being  effected  by  mancipatio, 
worked  a  legal  change  of  status  [Dig, 
iv.  tit.  .5,  s.  1),  or  diminutio  capitis ;  and 
it  was  the  least  of  the  three  kinds  of  di- 
minutio capitis^  or  that  by  which  a  person 
underwent  no  change  in  his  civil  capacity 
except  the  being  transferred  into  another 
family.  (Paulus,  JHg.,  iv.,  tit  5,  s.  11.) 
This  explanation  will  render  intelligible 
the  passage  of  Cicero  on  the  testamentary 
power  of  women  {Topic,  4),  taken  in 
connection  with  Gains  (i.  115,  &c.). 
The  essays  of  Hoffmann  and  Savigny  in 
the  *  Zeitschrift  fiir  Geschichtliche  Rechts- 
wissenschaft,'  vol.  iii.,  p.  309,  &c.,  may 
also  be  read  with  advantage. 

When  a  wife  came  into  the  hand  of  her 
husband  she  was  properly  called  Mater 
familiae :  when  she  did  not  come  into  the 
hand  of  her  husband,  she  was  simply 
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Uxor  (Cicero,  Topica,  3).  The  *  conven- 
tio  in  manum/  or  coming  into  the  hand 
of  the  husband,  made  the  wife  a  part  of 
the  husband  s  family,  and  her  personality, 
like  that  of  the  husband's  children,  was 
merged  in  that  of  her  husband.  It  fol- 
lowed that  if  she  had  property,  it  became 
her  husband's  properly.  As  the  wife  in 
manu  was  in  tiie  place  of  a  daughter  to 
her  husband  and  a  sister  to  her  children, 
she  inherited,  in  case  of  the  husband's  in- 
testacy,  like  one  of  her  children.  (Gains, 
iii.  14.)  If  there  was  no  conventio  in 
manum,  the  wife  still  belonged  to  her 
former  family,  and  the  husband  had  no 
power  over  her  property,  except  that 
which  he  received  as  Dos,  the  nature  of 
which  will  presently  be  explained.  In 
the  late  Republic  and  under  the  Empire, 
it  appears  that  the  conventio  in  manum 
became  less  common,  and  the  husband 
and  wife  (uxor)  were  two  different  per- 
sons in  all  matters  that  related  to  their 
property.  The  wife  (uxor;  was,  in  fact, 
nothing  more  than  a  person  of  a  different 
sex,  who  bore  children  which  were  in 
the  power  of  the  husband.  The  wife  was 
independent  of  her  husband,  who  had  no 
right  over  her,  except  the  exclusive  en- 
joyment of  her  person,  and  the  wife  could 
divorce  the  husband,  just  as  the  husband 
could  divorce  the  wife.  When  there  was 
conventio  in  manum,  it  is  impossible  that 
the  wife  could  have  divorced  her  husband 
by  her  own  act    [Divorce.] 

As  the  wife  who  was  not  in  manu 
did  not  belong  to  her  husband's  family, 
she  could  neither  succeed  to  the  property 
of  her  children,  nor  could  they  succeed  to 
her  property,  according  to  the  old  Civil 
Law.  If  the  wife  was  in  manu,  she 
and  her  children  could  inherit  the  pro- 
perty of  one  another,  by  virtue  of  the 
consanguinity  between  them,  like  other 
Agnati.  The  Praetor  so  far  modified 
the  law  in  the  case  of  children  of  a  mother 
who  was  not  in  manu,  as  to  allow  the 
mother  and  children  to  succeed  to  one 
another  as  Cognati.  TheSenatusconsultum 
Tertulliauum  passed  in  the  time  of  Ha- 
drian, allowed  the  mother  (uxor)  to  suc- 
ceed to  the  property  of  her  children  who 
left  no  sni  heredes  (sons  or  daughters,  or 
their  descendants,  in  the  power  of  the 
deceased)  or  agnati  in  the  first  degree. 


such  as  fiither,  or  brothers  or  sisters. 
The  Senatusconsnltum  Or|>hitianam,  in 
the  time  of  Marous  Aurelius,  gave  the 
children  the  sucoeision  to  the  mother's 
property  in  preference  to  her  agnati. 

There  could  be  no  <2m  (marriage  por- 
tion), unless  there  was  a  legal  mar- 
riage. The  term  dos  comprehended 
both  what  the  wife  brought  to  the  hus- 
band on  her  own  account,  and  what  was 
given  or  contracted  to  be  given  by  any- 
other  person,  in  consideration  and  iat  the 
purposes  of  the  marriage.  {Dig'  xxiii. 
tit  3,  s.  76.)  When  the  do»  came  from 
the  wife's  fiither,  it  was  called  prcfecticioj 
but  when  from  any  other  pei^n,  adven- 
ticia.  It  was  a  general  mle  that  the  dm 
adveuticia  remained  with  the  husband, 
unless  there  was  some  agreement  to  the 
contrary,  in  which  case  it  was  called  dos 
recepticia.  What  came  into  the  hus* 
band's  possemon,  not  as  dt»j  was  included 
in  the  term  Paraphema  (irop^cppa),  or 
Paraphernalia,  and  did  not  become  the 
property  of  the  husband.  AH  kinds  of 
property  could  be  the  subject  of  dos*  If 
they  were  things  that  could  be  estimated 
by  number,  weight  and  measure  (res 
fhngibiles),  the  husband  took  them,  sub- 
ject to  the  liability,  in  case  of  a  dissohi- 
tion  of  the  marriage,  of  restoring  things 
the  same  in  number,  weight  and  nveasure. 
Things  given  as  dos  might  be  valued  or 
not  -^ued:  in  case  they  were  valued, 
the  complete  ownership  of  them  pa.ssed 
to  the  husband,  inasmuch  as  the  valua- 
tion was  in  the  nature  of  a  sale,  and  the 
husband  could  dispose  of  the  things  as  he 
pleased,  subject  only  to  the  liability  of 
restoring  their  value,  in  case  of  a  disso- 
lution of  the  marriage.  If  the  things 
were  not  valued,  and  any  loss  ensued, 
without  the  fkult  or  culpable  neglect  of 
the  husband,  the  loss  fell  on  the  wife. 
In  the  case  of  things  which  were  not 
fun^biles  or  not  valued,  the  ownership 
during  the  marriage  might  be  considered 
as  in  Sie  husband,  and  as  returning  to  the 
wife  on  the  dissolution  of  the  marriage. 
In  such  a  case  the  husband  could  manage 
the  wife's  property  as  bis  own;  be  en- 
joyed the  profits  of  it  during  the  mar- 
riage, and  could  sell  it  With  some  ex- 
ceptions however  he  could  not  sell  or 
dispose  of  the  wife's  immovable  prc^it j 
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'viueh  was  isclnded  in  the  dos  (dotale 
praediom).  (Gains,  ii.  63;  Instit.  ii. 
tit.  8.)  The  portion  became  the  hus- 
band's on  the  solemnization  of  the  mar- 
riage, and  he  had  the  profits  of  it  during 
the  marriage.  In  the  case  of  divorce  the 
portioii,  or  a  part  of  it,  according  to  cir- 
cmnstaDces,  was  restored.  In  case  the 
wile  died  daring  the  subsistence  of  a 
marrittge^  part  returned  to  her  father, 
axkd  part  remained  to  the  children  of  the 
marriage,  if  any ;  but  it  might,  by  the 
termfi  of  the  marriage  contract,  become 
the  hnsfaand's,  even  if  there  were  no 
children  of  the  marriage.  As  to  the 
portion  of  the  wife,  whatever  might  have 
oeen  originally  the  rights  of  the  husband 
over  it  by  rirtue  of  the  marriage,  it  was 
in  later  times  the  subject  of  the  express 
stipolatioDS  of  the  marriage  settlement 
The  questions  of  law  which  arose  on  the 
subject  of  the  dot  were  numerous  and 
aometimes  difficult 

A.  g;ift  from  husband  to  wife,  or  from 
wife  to  husband,  was  void  (with  some 
few  exceptions).  The  transaction  was 
the  same  as  if  nothing  had  been  done. 
The  Donatio  mortis  caus^  or  divortii 
caii8&,  in  oontempUtion  of  death,  or  in 
coosideration  of  divorce,  was  a  valid  gift. 
In  enumerating  the  modes  by  which  a 
man  may  acquire  property  per  universi- 
iaUm^  Gains  mentions  the  case  in  which 
a  woman  comes  tn  manum  viri^  and  he 
observes  that  all  things  pass  to  the  bus- 
baDd. 

(D^.  23,  tit  3,  *De  Jure  Dotium;'  tit 
5,  •  De  Fnndo  dotali ;'  Ulpian,  Frag,  vi., 
'De  Dotibus;'  Gaius,  i.  108,  &c.;  Thi- 
baut,  Sjf$iem  de$  Pandekten-Recfits.)  An 
outline  of  the  Roman  law  of  Marriage 
and  its  consequences  is  given  in  La- 
boolaye's  Reckerche$  sur  la  Condition 
Cicue  el  Politique  des  Femmes,  Paris, 
IMd.) 

MARSHAL  (French,  marshal),  a 
term  which,  in  its  origin,  meant  simply 
a  groom  or  manager  of  horses.  One  of 
the  principal  offioere  of  state  in  England 
is  tbe  king's  marshal,  which  office  is  now 
held  hereditarilv  by  the  Duke  of  Norfolk, 
who  is  said^  have  the  office  of  marshal 
of  England,  and  also  an  honour  in  respect 
of  which  he  is  earl-marshal.  This  office 
was  executed  in  time  of  war  in  the  king's 


army ;  in  time  of  peace,  in  the  aula  re^s, 
or  king's  great  court.  Upon  the  division 
of  the  aula  regis  the  marshal  appointed 
deputies  in  the  new  courts.  In  the  King*8 
Bench  the  marshal's  deputy  was  called 
the  marshal  of  the  marshalsea  of  the 
king's  court,  or  marshal  of  the  King's 
Bench.  In  the  Excheouer,  the  deputy 
was  marshal  of  the  Exchequer,  or  clerk 
of  the  marshalsea  of  the  Exchequer.  The 
duty  of  the  acting  marshal  is  regularly 
to  attend  the  court,  and  to  take  into  his 
custody  all  persons  committed  to  his  cus- 
tody by  the  court. 

The  lord  high  constable,  when  there 
was  one,  and  the  earl-marshal,  were  the 
judges  before  whom  the  court  of  chivalry 
or  court  martial  was  held.  This  court 
had  cognizance  of  contracts  touching 
deeds  of  arms  and  of  war  arising  out  of 
the  realm,  and  of  all  appeals  of  offences 
committed  out  of  the  realm,  and  of  mat- 
ters within  the  realm  relating  to  war,  in 
cases  where  the  courts  of  common  law 
were  incompetent  to  decide.  The  pro- 
ceedings were  according  to  the  course  of 
the  Roman  law.  The  earl-marshal  can- 
not hold  this  court  alone,  and  there  has 
been  no  hereditary  or  permanent  high 
constable  since  the  forfeiture  of  the  Duke 
of  Buckingham,  "  poor  Edward  Bohun," 
in  the  time  of  Henry  VIII.  In  the  few 
cases  in  which  the  court  of  chivalry  has 
been  since  held,  a  high  constable  has 
been  appointed  for  the  occasion.  In  the 
case  of  an  appeal  of  death  brought  in 
1583  against  Sir  Francis  Drake  by  the 
heir  of  one  Dowtie,  whose  head  Drake 
bad  struck  off  in  parts  beyond  sea.  Queen 
Elizabeth  refused  to  appoint  a  hieh  con- 
stable; and  thus,  says  Lord  Coke,  the 
appeal*  slept  The  minor  duties  of  the 
earl-marshal  are  set  out  with  great  mi- 
nuteness of  details  ^  in  a  document  pre- 
served in  Spelman's  *  Glossary.' 

Besides  the  earl-marshal,  there  is  a 
knight-marshal,  or  marshal  of  the  king's 
household.  The  office  of  earl-marshal, 
and  that  of  marshal  of  the  King's  Bench, 
as  well  as  that  of  the  knight-marshal,  is 
called  a  marshalsea ;  but  the  term  is  or- 
dinarily applied  to  the  last  only. 

MARSHALSEA.  In  the  marshalsea 
of  the  king  s  household  there  are  two 
courts  of  record:— 1.  The  original  court 
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of  the  marshalsea  is  a  court  of  record,  to 
hear  and  determine  causes  between  the 
servants  of  the  king's  household  and 
others  within  the  verge,  that  is,  within  a 
circle  of  twelve  miles  round  the  king's 
palace,  with  a  jurisdiction  of  pleas  of 
trespass  where  either  party  is  one  of  the 
king's  servants.  2.  The  palace  court  was 
erected  by  letters  patent,  6  Charles  I., 
confirmed  by  Charles  II.,  and  has  au- 
thority to  try  all  personal  actions  between 
party  and  party,  though  neither  of  them 
be  of  the  kmg's  household,  provided  they 
arise  within  twelve  miles  round  White- 
hall. The  judges  of  this  court  are  the 
steward  of  the  king's  household  and 
knight-marshal ;  bnt  the  court  is,  in  fiict, 
held  before  a  barrister  deputed  by  the 
knight-marshal.  The  palace  court  is 
held  once  a  week  in  Scotland  Yard,  and 
causes  are  here  brought  to  trial  in  foar 
or  five  court-days,  unless  they  are  of 
sufficient  magnitude  or  importance  to  in- 
duce either  party  to  remove  it  into  one 
of  the  superior  courts.  A  writ  of  error 
lies  from  both  courts  into  the  court  of 
King's  Bench. 

MARTIAL  LAW  is  a  series  of  regu- 
lations made  to  preserve  order  and  disci- 
pline in  the  army,  and  enforced  by  the 
prompt  decisions  of  courts-martial :  this 
is  generally  however  called  military  law. 
During  the  existence  of  a  rebellion,  when, 
in  consequence  of  the  ordinary  processes 
of  general  law  becoming  ineffectual  for 
the  security  of  life  and  property  in  any 
province  or  state,  the  legislature  has  ap- 
pointed that  a  military  force  shall  be 
employed  to  suppress  the  disorders  and 
secure  the  offenciers ;  and  when  the  trial 
of  the  latter  takes  place  according  to  the 
practice  of  military  courts,  that  province 
or  state  is  said  to  be  subject  to  martial 
law. 

On  the  occurrence  of  such  an  event  in 
any  part  of  the  British  dominions,  the 
two  nouses  of  parliament,  jointly  with 
the  crown,  determine  that  a  temporary 
suspension  of  the  Habeas  Corpus  Act 
shall  take  place.  This  measure  is,  of 
course,  adopted  only  in  cases  of  great 
emergency,  on  account  of  the  abuses  to 
which  it  may  give  rise ;  and  the  necessity 
of  it  and  the  time  of  its  duration  are 
always  stated  in  the  provisions  of  the 


decree.  The  act  by  which  martial  law 
was  declared  in  Ireland  during  the  Re- 
bellion in  1798  may  be  seen  in  Tytler's 
Essay  on  Military  imw.  Appendix,  No.  6. 

In  mereljr  local  tumults  the  roiUtai7 
commander  is  called  upon  to  act  with  his 
troops  only  when  the  civil  authorities 
have  failed  in  preserving  peace ;  and  the 
responsibility  of  employing  soldiers  on 
soch  occasions  falls  entirely  upon  the 
magistrate.  The  military  officer  must 
then  effect  by  force  what  by  other  means 
could  not  be  effected ;  and,  for  the  con- 
sequences, the  officer  can  be  answerable 
only  to  a  military  court  or  to  the  parlia- 
ment of  the  nation. 

The  constitution  of  this  country  per- 
mits a  military  law  for  the  government 
of  the  army,  even  in  times  of  internal 
tranquillity,  to  co-exist  with  the  general 
law  of  the  land.  But  the  former  applies 
to  military  persons  only;  among  these 
its  jurisdiction  comprehends  all  matters 
relating  to  the  discipline  of  the  army,  to 
the  cognizance  of  which  the  civil  courts 
are  not  competent— as  disobedience  of 
orders,  cowardice,  &c. ;  and  extends  to 
such  crimes  as  desertion,  mutiny,  and 
holding  correspondence  with  the  enemy. 
On  the  other  hand,  every  citizen  who  is 
not  engaged  in  the  military  profiission  Is 
subject  to  the  general  laws  of  the  land 
alone,  and  is  free  from  all  the  restraints 
which,  by  the  necessity  of  preserving  dis- 
cipline, are  imposed  on  the  soldier :  he  is 
his  own  master,  he  can  dispose  of  bis 
time  at  pleasure,  and  the  peculiar  regu- 
lations of  the  military  service  are,  to  him, 
as  though  they  did  not  exist 

This  distinction  between  the  two  classes 
of  persons  with  respect  to  military  law  is 
clearly  expressed  in  the  '  Mutiny  Act,'  as 
it  is  called,  which  was  first  passed  in  the 
reign  of  William  III.  It  is  there  stated 
that  the  subjects  of  this  realm  cannot  be 
punished  in  any  other  manner  than  con- 
formably to  the  common  laws  of  the 
country.  But  an  exception  is  imme- 
diately made  in  the  case  of  military  pei^ 
sons ;  and  there  follow  several  enactment! 
for  the  purpose  of  bringing  soldiers  wbt 
shall  mutiny,  excite  sedition,  or  desert 
from  the  service,  to  a  more  exemplary 
and  speedy  punishment  than  the  usual 
forms  of  law  will  allow. 
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Immediately  after  the  Norman  eon- 
quest  of  this  oouDtry  the  military  law 
cooasted  in  the  obligation  imposed  on  the 
Tassals  of  the  crown  to  follow  the  king  to 
the  field,  under  penalty  of  a  pecuniary 
fine  or  the  forfeiture  of  their  land.  But 
the  first  known  record  concerning  the 
regnlation  of  the  army  is  belieyed  to  be 
thai  which  was  made  in  the  reign  of 
King  John;  and  this  relates  chiefly  to 
the  purchase  of  provisions  at  the  sales 
held  for  supplying  the  army  with  neces- 
saries. The  ordonnances  of  Richard  II. 
and  of  Henry  V.,  and  the  statutes  of 
Henry  VIII.,  contain  many  useful  rules 
for  the  government  and  discipline  of  the 
army.  They  prescribe  obedience  to  the 
Idn^  and  the  commanders;  they  award 
pmushmeuts  for  gaming,  theft,  and  other 
crimes;  for  raising  folse  alarms  in  the 
camp,  and  for  the  seizure  of  religious 
persons.  They  also  contain  regulations 
eoncemiiig  the  disposal  of  prisoners  taken 
in  battle,  and  concerning  the  stakes, 
fascines,  ladden,  and  other  materials  for 
military  operations,  with  which  the  sol- 
diers were  to  provide  themselves.  (Grose, 
vol.  ii.) 

The  early  kings  of  this  country  do  not 
appear  to  have  exercised,  generally,  a 
dM^onary  power  over  the  army ;  for 
a  statute  of  Edward  I.  states  that  the 
king  had  power  to  punish  soldiers  only 
according  to  the  laws  of  the  realm  The 
court  of  high  constable  and  high  marshal 
of  England  had  for  many  years  an  ex- 
clusive jurisdiction  in  all  military  affairs, 
and  this  was  sometimes  extended  over 
the  civil  courts.  But  the  power  of  that 
court  was  restrained  by  a  statute  in  the 
reign  of  Richard  II.  (1386),  and  it  sub- 
sequently expired  From  the  time  of 
Henry  VII.  till  the  reign  <of  Charles  I. 
the  enactment  of  laws  for  the  govern- 
ment of  the  army  depended  on  the  king 
alone. 

The  excesses  which,  during  the  last- 
mentioned  reign,  were  committed  by  the 
ondisciplined  army  which  that  ill-aavised 
prince  quartered  on  such  of  the  people  as 
had  refused  to  lend  money  to  the  crown 
for  raising  them,  led  to  the  promulgation 
of  a  martial  law,  by  which  power  was 
given  to  the  magistrates  to  arrest  and 
exedute  the  persons  guilty  of  murders. 


robberies,  and  other  crimes,  as  in  time  of 
war.  The  petition  of  right  abolished 
martial  law  for  a  time  in  this  country, 
but  it  was  subsequently  restored  by  the 
parliament,  and  several  ordinances  of 
great  severity  were  during  the  inter- 
regnum enacted  respecting  the  mainte- 
nance of  discipline.  In  the  beginning  of 
the  reign  of  James  II.,  after  the  rebellion 
of  the  Duke  of  Monmonth,  several  exe- 
cutions took  place  by  martial  law;  and 
this  may  be  said  to  have  been  the  last 
occasion  on  which  the  law  was  exercised 
in  Great  Britain.  At  the  time  of  the  Re- 
volution the  present  regular  code  was 
established  for  the  government  of  the 
army;  and  this,  under  the  name  of  the 
*  Mutiny  Act,'  has  ever  since  been  annu- 
ally renewed  by  parliament. 

The  Romans,  in  time  of  danger  to  the 
state,  were  accustomed  to  suspend  the 
law  by  conferring  unlimited  power  upon 
the  consuls  by  the  formula,  ^'Videant 
consules  ne  quid  respublica  detriment! 
capiat"  (Sallustius,  Catil  c.  29).  In  the 
case  of  Catiline's  conspiracy  many  of  the 
conspirators  were  seized  and  put  to  death 
without  a  regular  trial. 

(Grose,  military  AtUiquities;  Tytler's 
Essay  on  Military  Law,  by  Charles 
James ;  Samuel,  Historical  Account  of  the 
British  Army ;  Major  Adye,  Treatise  on 
Military  Law;  Major  -  General  C.  J. 
Napier,  JRemarks  on  Military  Law.) 
[Coukt-Martial.] 

MASTER  AND  SERVANT.  [Ser- 
vant.] 

MASTER  OF  ARTS.  [Univebsity.] 

MASTER  OF  THE  ROLLS.  [Chan- 

CERT.] 

MASTERS  EXTRAORDINARY. 
[Chancery.] 

MASTERS  IN  CHANCERY.  [Chan- 
cert.] 

MATRONS,  JURY  OF.  [Law, 
Criminal,  p.  228.] 

MAYOR.  [Municipal  Corpora- 
tions.] 

MEDIETAS  LINGUAE.  [Alien; 
Jury.] 

MEMORY,  LEGAL.  [Prescrip- 
tion.] 

MENDICITY,    [Pauperism.] 

MERCHANT  SEAMEN.    [Ships.] 

MESNE  PROCESS.    [Insolvent.] 


IDSHIPMEN. 


[  332  ] 


MILITARY  FORCE. 


MESSENGER.  IBankrupt.! 
MESSENGERS,  KING'S,  certain  of- 
£cera  employed  under  the  secretaries  of 
state,  who  are  kept  in  readiness  to  carry 
dispatches  both  at  home  and  abroad. 
They  are  not  now  so  often  employed  as 
formerly  in  serving  the  secretaries'  war- 
rants for  the  apprehension  of  persons  for 
high-treason  or  other  grave  offences 
against  the  state.  Formerly  too  it  was 
not  miusual  for  them  to  keep  the  prison- 
ers they  apprehended  at  their  own  houses. 
A  remarkable  instance  of  this  practice  is 
detailed  in  the  *  Post-Boy '  newspaper  of 
1713.  "London,  Jan.  10. — Yesterday 
morning  the  Morocco  ambassador  was 
taken  into  the  custody  of  one  of  her 
majesty's  messengers,  by  way  of  reprisal 
Ibr  his  master^s  ordering  and  committing 
to  slavery  several  of  her  majesty's  sub- 
jects." In  the  same  paper,  July  14,  1713, 
we  read,  **  The  Emperor  of  Morocco  hav- 
ing released  those  of  her  majesty's  sub- 
jects that  had  been  carried  into  slavery, 
Don  Beutura  de  Zari,  his  ambassador, 
who  was  in  custody  of  Mr.  Chapman,  the 
messenger,  by  way  of  reprisal,  was  on 
Saturday  last  set  at  liberty."  So  that  his 
excellency  must  have  pa^ed  six  months 
in  the  messenger's  custody. 
METROPOLIS.  [Colony.] 
METROPOLITAN.  [Bishop,  p.  378.] 
MIDSHIPMEN  are  younff  men  rank- 
Ug  as  the  highest  of  the  first  class  of 
petty  officers  on  board  a  ship  of  war : 
their  duty  is  to  pass  to  the  seamen  the 
orders  of  the  captain  or  other  superior 
officer,  and  to  superintend  the  perform- 
ance of  the  duties  so  commanded.  They 
are  educated  for  their  profession  at  the 
Royal  Naval  College,  and  are  required 
to  complete  two  years'  service  at  sea 
before  they  can  be  rated.  Such  as  are 
appointed  by  the  special  authority  of  the 
Lords  Commissioners  of  the  Admiralty 
are  denominated  Admiralty  midship- 
men. 

By  the  regulations  of  1833,  the  whole 
number  allowed  to  be  entered  on  board  a 
ship  of  war  varies  according  to  the  rate 
of  toe  latter ;  a  sixth-rate  ship  may  have 
eight,  and  a  first-  rate  may  have  twenty- 
four  midshipmen.  And,  on  a  ship  being 
put  in  commission,  the  captain  or  com- 
mander may  select  them  from  the  Royal 


Naval  College,  subject  however  to  the 
approbation  of  the  lords  of  the  Admiralty- 
Should  there  be  more  Admiralty  or 
College  midshipmen  than  can  be  provided 
for,  their  lordships  may  give  appoint- 
ments, as  extra-midshipmen,  to  two  at 
most  for  any  one  ship ;  these  must  be  in 
the  places  of  an  equal  number  of  seamen, 
and  they  are  included  in  the  complement 
of  midshipmen  when  vacancies  occur. 

The  monthly  pay  of  an  officer  of  this 
class  is  21.  Ss,  for  ships  of  all  rates. 

MILITARY  FORCE.  There  are 
many  circumstances  to  be  taken  into  ac- 
count in  estimating  the  military  power 
of  a  country :  the  character  of  the  people, 
the  spirit  of  the  government  under  which 
they  live,  the  natural  features  of  their 
territory,  must  amongst  other  things  have 
their  due  influence  assigned  to  them. 
Such  an  estimate  would  lead  to  historical 
and  geographical  details,  which  cannot 
be  treatei^  of  satisfactorily  in  a  work  like 
this.  The  strength  of  the  army  which 
each  country  in  Europe  keeps  on  foot  is 
the  most  direct  indication  of  its  military 
power ;  and  so  fiu*  as  this  is  an  exponent, 
the  present  military  resources  of  all  the 
principal  countries  m  Europe  and  of  the 
United  States  of  North  America  are 
shown  in  the  following  statements,  which 
hare  been  collected  fh>m  the  best  and 
most  recent  authorities. 

Austria. — The  Austrian  army,  on  the 
peace  and  war  establishment,  is  as  under : — 

PWM  Ertab-  War  Eateb- 

liahment.  liahment. 

In&ntry       ..     314,912  489,240 
Cavalry       ..       48,842  t>4,560 

Artillery      ..       25,676 

In  addition  to  the  peace  establishment 
there  are  2167  engineers  and  miners  and 
sappers;  horse  and  foot  gendarmes  in 
Lombardy,  3020  men;  quarter-roaster 
generals'  staff,  and  pioneers,  4.S84  men ; 
4000  men  and  6000  horses  in  the  waggon 
train ;  a  regiment  of  guards,  666  men ; 
728  on  the  staff;  and  a  battalion  of  pon- 
tonniers  The  annual  expenses  of  the  army 
amount  to  77,600,000  florins. «  6,600,000/. 

Austria  has  a  small  naval  force,  which 
consists  of  3  firigates,  2  corvettes,  3  brigs, 
and  49  other  smaller  vessels,  the  whole 
carrying  510  guns. 

Bavaria. — The  infantry  of  the  line  ara 
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36,688  in  number;  cavalry,  12,954;  ar- 
tillery, 5628 ;  gendarmerie,  1875 ;  besides 
engineers,  sappers  and  miners,  &c. 
T&  total  strength  of  the  army  on  the 
peace  establishment  is  58,239  men,  and, 
in  addition,  there  are  4  companies  of 
▼et^^ns.  In  time  of  war  there  is  an  army 
of  reserre,  which  consists  of  a  Landwehr 
of  two  bans,  that  is,  raised  by  two  levies. 
The  expenses  of  the  military  department 
are  7^19,976  florins, =625,000/. 

.^ii^'ifin.— The  army  on  the  peace  es- 
tablishment consists  of  2449  officers,  and 
29,S47  Don-oommisaoned  officers  and 
men.  The  sum  expended  in  the  de- 
partment of  the  Minister  of  War  is 
28,022,000  fr.,=:  1,220,000/.;  and  there  is 
a  som  of  1 ,03  i  ,7 1 9fr., = 4 1 ,000/.,  expended 
uider  the  Ministry  of  Marine. 

Denmark. — Strength  of  the  army  on  the 
peace  establishment,  25,000  officers  and 
men;  on  the  war  establishment,  7.5,000. 
The  navy  consists  of  6  ships  of  the  line  of 
84  gDOS,  1  of  66  gnns ;  8  frigates  of  from 
40  to  48  guns;  and  16  smaller  vessels, 
the  whole  number  of  gnns  for  31  vessels 
being  1126;  and  there  are  in  addition, 
92  gon-boatB,  bombs,  and  other  craft,  and 
4  steamers.  The  expenses  of  the  army  are 
3.215,836  reichbankthalers,  =  360,000/., 
tod  of  the  navy  1,047,050  reichbank- 
thalers, =  97,000/. 

/rvznee.— The  army  consists  of  338,732 
men,  and  the  expenses  of  the  ministry  of 
war  amount  to  13,000,000/.  There  are  at 
present — 

ln£uitry  . .       2l4,778 

Cavalry  ..         58.389 

Artillery  . .         29,306 

Engineers  . .  8,770 

G^darmerie         ..        16,125 
Waggon  Train,  &c.  3,8 1 8 

The  national  guards  (militia)  in  France 
eomprise  all  Frenchmen  (ecclesiastics, 
stodents  at  the  universities,  &c.,  ex- 
cepted) between  20  and  60.  The  ex- 
penses of  the  ministry  of  marine  amount 
to  3,584,000/.  There  are- 
Ships  of  the  line,  frigates,  and 
corvettes  229 

„        building    48 
War  steamers  53 

^  building    22 

The  personnel  of  the  navy  consists  of 
2  adminls,  10  vice-admirals,  20  rear-ad- 


mirals, 100  captains  of  ships  of  the  line, 
200  captains  of  corvettes,  600  lieutenants, 
making  altogether  1372  officers,  besides 
3438  men  of  the  marine  artillery,  16,123 
marines,  and  297  men  of  the  marine  gen- 
darmerie. The  force  of  170  ships  afloat 
consists  of  1 649  officers  and  24, 1 20  sailors, 
exclusive  of  ships  laid  up  in  ordinary. 

Germanic  Confederation. — One  of  the 
objects  of  the  Confederation  is  mutual  de- 
fen  oe  against  a  common  enemy,  and  the 
preservation  of  internal  peace  among  the 
Federative  States  is  another  object  [  Ger- 
manic CoNFEBERATiON.j  Each  State  is 
obliged  to  furnish  a  military  contingent 
in  proportion  to  its  population  in  1817. 
This  proportion  was  fixed  at  1  per  cent, 
on  the  total  population ;  and  though  the 
population  of  the  Confederation  now 
amounts  to  40,192,344,  the  military  con- 
tingent remains  at  303,493  men,  although 
the  population  has  increased  about  ten 
millions  since  1817.  The  contingent  of 
the  seven  most  important  states  is  as  fol- 
lows : — 

.  :  Men. 

Austna  ••  ••  94,822 
Prussia  ••  ..  79,484 
Bavaria  ,.  ..  3.5,600 
Wurtemberg  ..  13,955 
Hanover  • .  . .  13,054 
Saxony  ••  ..  12,000 
Baden  ..  ..  10,000 
The  total  contingent  consists  of  292,377 
effiective  men : — 

Infantry  of  the  line     . .        216,343 
„        Chasseurs     ..  11,388 

Cavalry  ..         ,.  40,754 

Artillery  (594  guns)  and  wag- 
gon train       . .         . .  20,977 
Pioneers  and  pontonniers  2,915 
In  conformity  with  the  decrees  of  the 
Diet,  29th  Oct.,  1835,  and  lOUi  Dec, 
1840,  there  is  a  division  of  infantry  of 
reserve.    By  the  acts  of  the  Diet  it  is  pro- 
vided that  in  time  of  war  Mainz  should 
be  garrisoned  by  7000  Austrian  and  7250 
Prussian  troops;    Luxemburg  by   3000 
Prussian  troops,  and  2536  troops  of  the 
country  acting  as  troops  of  the  Confede- 
ration ;  and  that  Landau  should  be  gar- 
risoned by  4000  Bavarian  troops. 

Great  ^ntoin.— The  number  of  regi- 

Iments  of  infantry  and  cavalry  has  already 
been  given.     [Infantry,  p.  110;   Ca- 
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VALRT,  p.  463.1  For  the  year  1845  the 
force  for  which  Parliamentary  supplies 
were  granted  was  as  under : — 

CaTAlry.  Infentry.      Total. 
Officers         ..  826       5,075      5,901 

Non-commission- 
ed officers  1,097       8,303      9,400 
Rank  and  file      10,004  104,372  114,376 


11,927  117,750  129,677 
The  total  charge  for  the  above  force  for 
one  year  was  3,528,1901.,  but  of  this  sum 
823,323^  was  defrayed  by  the  East  India 
Company  on  account  of  regiments  serving 
within  the  Company's  territories.  The 
charp  of  the  artillery  and  engineers  is 
provided  for  in  the  ordnance  estimates. 
There  is  a  brigade  of  horse  artillery ;  9 
battalions  of  foot  artillery  of  8  companies 
each ;  and  a  corps  of  engineers,  which 
comprises  sappers  and  miners,  &c  The 
forceof  the  artillery  and  engineers  is  about 
9000  men.  The  different  colonial  corps 
-which  are  maintained  by  the  mother 
country  comprise  about  5000  men.  The 
army  in  the  pay  of  the  East  India  Com- 
pany in  1842  consisted  of  210,757  officers 
and  men,  of  whom  5531  were  European 
officers,  4450  native  officers,  19,164  Eu- 
ropean soldiers,  and  181,612  native  sol- 
diers. In  1840  the  expenditure  of  the 
East  India  Company  in  India  on  account 
of  the  army  amounted  to  7,932,268/. ;  and 
in  1830  it  amounted  to  9,474,481/.  The 
East  India  Company  also  maintains  a 
small  naval  force  of  its  own. 

The  naval  force  of  Great  Britain,  in- 
cluding ships  in  the  course  of  construction, 
is  as  follows : — 


BAte. 

Ships. 

Guns. 

1st. 

27 

2074 

2nd. 

37' 

3114 

3rd. 

54 

39.H 

4th. 

21 

1050 

5th. 

32 

3440 

6th. 

34 

870 

255      14,502 
Gun-brigs,  &c.  165       1,550 

War  and  other  steamers  123 
Hospital  ships,  police 
do.,  &c.  49 


692      16,052 
On  the  1st  of  Jan.,  1845,  the  number 


of  ships  in  commission  was  233.  The 
number  of  officers  was  7854;  seamen, 
29,500 ;  marines,  10,500.  The  Parlia- 
mentary votes  for  the  navy  for  1845-46 
amounted  to  6,936,1 92/.  On  the  <^eniii^ 
of  the  session  of  1845  the  necessity  for  an 
increase  in  the  navy  estimates  was  an- 
nounced in  the  speech  from  the  throne  in 
consequence  of  *'the  progress  of  steam 
navigation,  and  the  demands  for  protection 
to  the  extended  commerce  of  the  country." 
The  payments  on  the  annual  grants  of 
Parliament  for  the  year  1844  for  military 
and  naval  purposes  were  as  under : — 
Army  ..  £6,178,714 

Navy  ..  5,858,219 

Ordnance      ..  1,924,311 


13,961,244 
C?reec«.— The  regiments  of  infantry  of 
the  line  comprise  about  3300  men,  and 
there  are  besides  4  battalions  of  fronder- 

fuards,  1150  foot,  and  160  horse  gen- 
armes,  and  283  artillery  and  210  cavalry. 
The  expenses  of  the  war  department 
amount  at  present  to  4,063,850  drachmas. 
The  naval  force  consists  of  2  corvettes 
of  26  guns  each,  and  33  small  vessels,  of 
104  guns  altogether.  The  naval  expen- 
diture is  1,053,573  drachmas. 

Hanover. — Infantry,  16,176;  cavalry, 
3344 ;  artillery,  1466 ;  total  strength  of 
the  army,  21,206  men ;  and  the  militarv 
expenditure  1,695,105  thalers,= 290,000*. 
Holland.— There  are  10  regiments  of 
infantry  and  a  garrison  battalion ;  6  regi- 
ments and  I  squadron  of  cavalry ;  4  re- 
giments of  artillery ;  a  corps  of  engineers, 
sappers  and  miners,  which  form  2  batta- 
lions ;  besides  a  corps  of  pontonniers.  The 
expenses  of  the  war  departnient  are 
12,000,000  florins,=  1,025,000/.  The  naval 
force  consists  of  85  large  vessels  of  2207 
guns,  and  90  small  vessels  of  200  guns. 
The  officers  of  the  navy  are  1  admiral,  2 
vice-admirals,  3  rear-admirals,  21  cap- 
tains, 31  captain-lieutenants,  and  272  lieu- 
tenants. The  expenses  of  the  marine  de- 
partment are  5,296,733  florins, =452,000/. 
Mexico. — The  regular  army  in  1844 
was  19,624  strong,  and  the  active  militia 
30,000. 

Portugal—The  real  force  of  the  army 
is  said  to  be  18,000  men  and  1800  horses ; 
but  the  full  peace  establishment  is  28,800 
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infimtiy,  inclading  the  municipal 
guards  (1780)  of  Lisbon  and  Oporto, 
21,150;  cavalry,  3550 ;  artillery  and  en- 
gineers, 3400.  The  number  of  troops  in 
the  Portuguese  colonies  in  Africa  is  stated 
to  be  4600,  and  in  Asia  4400,  total  9000. 
Tlbere  are  19  companies  of  veterans,  con- 
sisting  altogether  of  3000  men.  There  are 
beddM  nearly  2000  persons  on  the  staff,  in 
the  military  schools,  fortresses,  arsenals, 
and  in  the  civil  departments  of  the  army. 
To  these  numbers  must  be  added  officers 
vho  have  been  temporarily  removed  from 
active  service  in  consequence  of  political 
events  and  other  causes,  and  who  are  said 
to  amount  to  2500  in  number.  The  naval 
force  of  Portugal  consists  of  41  sail  of 
944  guns.  There  are  2  ships  of  the  line 
of  80  guns  each ;  5  frigates  of  50  guns ; 
1  of  44  guns ;  8  corvettes  of  from  20  to 
24  guns ;  1 1  brigs  of  from  10  to  20  guns. 
The  expenses  of  the  ministry  of  war  are 
2,488,249,170  reis.  The  marine  depart- 
ment is  united  with  the  colonial  depart- 
ment, and  the  naval  expenses  are  not 
distinguished  separately. 

Pnasia. — The  infuitry,  cavalry,  and 
artillery  are  divided  into  guards  and  re- 
giments of  the  line.  The  peace  establish- 
ment consists  of  74,586  in&ntry,  23,124 
cavalry,  15,651  ardllery,  and  2,544  en- 
gineers. 

The  total  strength  is  115,905  men.  The 
war  establishment  is  about  205,000  strong. 
This  statement  however  does  not  give  an 
adequate  idea  of  the  military  strength  of 
Prussia.  The  Landwehr  of  the  first  ban 
is  composed  of  men  from  20  to  25  years 
of  age  who  have  served  three  years  in  the 
reguar  army,  and  are  then  discharged  for 
two  years,  during  which  they  are  liable  to 
be  called  out  as  the  reserve.  In  time  of 
war  this  ban  is  on  the  same  footing  as  the 
standing  army,  and  equally  liable  to  serve 
both  at  home  and  abroad.  The  Land- 
wehr of  the  second  ban  comprises  all  the 
men  aged  from  32  to  39,  and  is  called  out 
only  in  time  of  war.  The  Landsturm 
comprises  all  men  from  17  to  50  who  are 
CBpMe  of  bearing  arms.  Including  the 
Landwehr  of  the  first  ban  (81,048)  and 
the  Landwehr  of  the  second  ban  (62,608) 
the  military  force  of  Prussia  amounts  to 
259,561  men,  besides  the  Landsturm.  In 
time  of  war  the  first  ban  is  130,000  strong. 


The  expenses  of  the  war  department  are 
24,604,208  thai ers, =3,600,000/. 

Jiussia, — This   great  military  power 
has  in  Europe  an  army  of— 

Men.        Hones.   Cannon. 
386,000     79,720     1200 
and  a  reserve  of  182,000    17,920      472 


Total  568,800  97,640  1672 
Besides  this  force  there  is  the  army  of 
the  Caucasus  80,000  strong ;  and  in  the 
Transcancasian  provinces  there  is  also 
another  force  of  80,000  men.  There  are 
besides — 1,  a  corps  d'arm^e  in  Finland, 
which  consists  of  16  battalions  of  in- 
fitntry  and  a  brigade  of  artillery;  2,  a 
corps  in  Orenburg  of  16  battalions  of 
infantry,  a  brigade  of  artillery,  and  16 
regiments  of  Cossacs  of  the  Ural ;  3,  a 
corps  in  Siberia  of  16  battalions  of  in- 
fantry and  a  brigade  of  artillery;  and 
there  are  besides  different  corps  of  Cos- 
sacs  amounting  to  50,000  men.  The  ex- 
penses of  the  ministry  of  war  are  esti- 
mated at  30,000,000  thalers,  =  5,000,000/. 
The  Russian  navy  consists  of  50  ships  of 
the  line,  25  frigates,  3G  steamers,  besides 
brigs  and  other  small  vessels.  The  ex- 
penses of  naval  establishments  are  esti- 
mated to  amount  to  12,000,000  thalers,  = 
1,800,000/. 

Sardinia. — The  strength  of  the  army 
in  time  of  peace  is  25,000  men,  and 
100,000  in  time  of  war.  Sardinia  pos- 
sesses a  small  naval  force  of  28  sail,  5  of 
which  are  frigates  of  60  guns  each.  The 
expenses  on  account  of  the  army  and 
navy  are  not  known. 

Saxony, — The  regular  army  comprises 
529  officers  and  13,700  men,  and  the  mi- 
litary expenditure  amounts  to  1,339,782 
thalers. 

Sicilies,  Two,  Kingdom  of  the. — In 
1838  the  army  consisted  of  44,948  men : 
29,381  infantry,  4473  cavalrv,  2100  ar- 
tillery, and  750  engineers.  The  expenses 
of  this  force  are  not  known.  There  is 
also  a  small  naval  force. 

Spain.— There  are  99,000  troops  of  the 
line:  75,485  infantry,  11,016  cavalry, 
9809  artillery,  and  2795  engineers.  To 
these  numbers  most  be  added  the  pro- 
vincial militia  (43,095),  which  makes  the 
total  military  force  142,200  men.  This 
does  not  include  the  staff  at  head-qoarters 
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and  the  persons  employed  in  the  civil  de- 
partments of  the  army.  The  Spanish 
navy  was  almost  entirely  destroyed  in 
the  last  war.  It  now  consists  of  only 
3  ships  of  the  line,  6  frigates,  3  corvettes, 
6  brigs,  and  11  other  vessels,  and  a  num- 
ber of  small  craft.  A  corvette  of  36 
guns  and  two  war-steamers  respectively 
of  450  and  220  horse  power  were  lately 
built  in  Eogland  for  the  Spanish  govern- 
ment. The  expenditure  of  the  ministry 
of  war  is  322,334,008  reals.  The  marine 
department  is  united  with  that  of  com- 
merce and  the  colonies. 

States  of  the  Church, — There  are  three 
military  divisions:  Rome,  Ancona,  and 
Bologna.  The  army  in  1840  conasted 
of  14,680  men,  a  reserve  of  6000,  and 
3000  national  ^ards  of  Rome  and  Bo- 
logna. The  infantry  comprised  9300 
men,  of  whom  3300  were  S^iss,  and  the 
6000  others  were  not  the  pope's  subjects ; 
cavalry,  800 ;  artillery,  800 ;  gendarmes, 
1700 ;  arqaebusiers,  800 ;  douaniers,  1200 ; 
and  a  guard  noble  of  80  men.  The  army 
cost  1,756,029  scudi,  =  380,000/. 

Sweden  and  Norway. — Strength  of  the 
Swedish  army,  39,846;  namely,  26,700 
in&ntry,  8000  cavalry,  4340  artillery, 
and  806  engineers  and  staff.  Sweden 
has  a  naval  force  of  21  ships  of  the  line, 
8  frigates,  and  255  small  craft.  The 
army  costs  4,1 18,240  thalers,  =  289,0002., 
and  the  navy  1,414, 100  thaler8,=  100,000/. 
A  considerable  portion  of  the  expenses  of 
the  army  is  defrayed  from  the  estates  of 
the  crown,  and  the  actual  military  ex- 
nenditure  is  not  shown  in  the  budget 
Norway  has  a  distinct  military  force  of 
12,150  men  (10,000  infantry,  1000  ca- 
Talry,  and  1150  artillery  and  en^neers) ; 
and  a  naval  force,  which  consists  of  6 
brigs  and  117  gun-boats.  The  military 
ana  naval  expenses  of  Norway  are  pro- 
vided for  by  the  Norwegian  storthing. 
The  army  costs  700,000  thalers,  (specie) 
=  140,000/.;  and  the  navy  245,000 
thalers,  =  49,000/. 

Switzerkmd.^The  federal  army  is 
64,019  strong,  and  consists  of  51,864 
infantry  of  the  line,  4200  riflemen,  1500 
cavalry,  5751  artillery,  and  700  engi- 
neers, sappers  and  miners,  &c.  The  ex- 
penses are  not  given  in  the  '  Almanach 
de  Gotha'  for  1846. 


Turkey. — The  army  is  reckoned  at 
610,000  men,  and  is  divided  into  four 
corps  of  nearly  40,000  each.  There  is 
the  corps  of  Constantinople,  of  Roumelia, 
of  Asia,  and  of  Arabia.  The  naval  force 
consists  of  47  sail.  The  expen^ture  fur 
military  and  naval  purpoaes  is  not  made 
public 

United  States  of  North  America.—The 
United  States'  army  consists  of  2  regi- 
ments of  dragoons,  4  of  artillery,  and  8 
of  infantry,  and  comprises  716  officers 
and  7590  men,  besides  the  staff.  The 
number  of  all  ranks,  including  non- 
effective men,  is  8600.  This  force  is 
commanded  by  a  major-general.  The 
whole  territory  of  the  United  States  is 
divided  into  2  military  ^graphical 
divisions,  which  are  subdivided  into  8 
geographical  departments.  The  military 
force  IS  stationed  at  58  military  posts. 
The  expenses  of  the  war  department  for 
the  year  ending  30th  June,  1845,  were 
8,231,317  dollars,  =  1,749.154/.  The 
effective  force  costs  3,053,294  dollars; 
pensions,  2,013,072  dollars;  fortifications 
and  other  works  of  defence,  705,980  dol- 
lars; Indian  department,  1,021, £00  dol- 
lars; and  there  were  small  items  for 
arming  and  equipping  the  militia.  The 
expenditure  on  account  of  the  military 
academy  at  West  Point  was  123,195 
dollars.  The  cost  of  the  military  esta- 
blishments in  1844-5  was  less  than  it  had 
been  in  any  one  year  since  1832.  In 
1837  and  1838  the  expenditure  in  each 
year  amounted  to  nearly  20,000,000  dol- 
lars. In  1814  the  expenditure  was 
20,608,366  dollars.  In  1811  it  was  only 
2,259,747  dollars.  The  militia  of  the 
United  States  cx>nsist5  of  1,759,810  offi- 
cers and  men.  In  this  number  are  com- 
prised 662  general  officers  and  15,661 
field  officers,  and  the  total  number  of 
commissioned  officers  is  69,450. 

The  navy  of  the  United  States  consists 
of  10  ships  of  the  line,  1  of  which  is  of 
120  guns  and  9  of  74  guns ;  there  are  12 
frigates  of  the  first  class  of  44  guns  and 
1  of  54 ;  2  second-class  frigates,  each  of 
36  guns;  23  sloops  of  war  of  fh>m  16  to 
20  guns;  8  brigs  of  10  guns  each;  8 
schooners;  9  steamers;  and  4  store-ships. 

The  sum  expended  under  the  direction 
of  the  navy  department   for  the  year 
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ending  30th  June,  1845,  was  6,496,990 
doUars  =  1,386,610/.  The  largest  sum 
expended  on  naval  establishments  since 
1811  was  7,963,678  dollars  in  1842-3. 
From  1828  to  1835  the  expenditure  was 
under  4,000,000  dollars  a  year. 

MILITARY  TENURES.  [Feudal 
Ststem.I 

MILITIA.  In  Great  Britain  and  Ire- 
land the  term  is  applied  particularly  to 
those  men  who  are  chosen  by  ballot  to 
serve  for  a  certain  number  of  years 
-within  the  limits  of  these  realms.  The 
violations  of  the  militia  service  differ 
widely  from  those  of  the  conscription  on 
the  Continent :  nnder  the  conscription  the 
tnMps  become  members  of  the  reeular 
army,  and  may  be  marched  beyond  the 
frontiers  of  the  state ;  whereas  the  Bri- 
tish militia  is  enrolled  only  for  home 
service,  and  may  be  said  to  constitute  a 
domestic  ^rd.    [Conscription.] 

The  military  force  of  this  country  in 
die  time  of  the  Saxons  was  formed  by  a 
species  of  militia,  and  every  five  hydes 
of  land  were  charged  with  the  equipment 
of  a  man  for  the  service.  The  ceorles, 
or  peasants,  were  enrolled  in  bodies  and 
placed  under  the  command  of  the  Ealder- 
men  or  chiefs,  who  were  elected  by  the 
people  in  the  folkmotes.  After  the  Nor- 
man conquest  of  the  country  the  pro- 
prietors of  land  were  compelled,  by  pro- 
viding men  and  arms  in  proportion  to 
their  estates,  to  contribute  to  the  defence 
of  the  realm  in  the  event  of  a  threatened 
invasion.  The  troops  were  raised  under 
the  authority  of  commissiona  of  arrayy 
which  were  issued  by  the  crown;  and 
the  command  was  sometimes  vested  in 
the  persons  to  whom  the  commissions 
were  granted ;  though  frequently  the 
high  ooDStables,  or  the  sherifis  of  the 
counties,  commaoded  in  their  own  dis- 
tricts. This  militia  seems,  at  first,  to 
have  been  liable  to  be  marched  to  any 
part  of  the  kingdom  at  pleasure,  but  in 
the  reign  of  Edward  III.  it  was  declared 
by  a  statute  that  no  man  thus  raised 
should  be  sent  out  of  his  county,  except 
in  times  of  public  danger.  From  the 
reign  of  Philip  and  Mary  the  lords-lieu- 
tenants have  had  the  charge,  under  the 
king,  of  raising  the  militia  in  their  re- 
spective counties. 

TOI^  II. 


Charles  I.  having,  by  the  *  Petition  of 
Right,'  been  deprived  of  the  power  of 
maintainiug  a  disposable  body  of  troops 
in  the  country,  found  himself  in  1641 
unable  to  suppress  the  rebellion  then 
raging  in  Ireland;  and  was  in  conse- 
quence induced  to  commit  the  charge  of 
restoring  peace  to  the  care  of  the 
parliament.  The  parliament  immediately 
availed  itself  of  the  circumstance  to  get 
into  its  own  hands  all  the  military  force 
of  the  nation ;  and  in  the  following  year 
the  two  houses  passed  a  bill  in  which  it 
was  declared  that  the  power  over  the 
militia,  and  also  the  command  of  all  forts, 
castles  and  garrisons,  should  be  vested 
in  certain  commissioners  in  whom  they 
could  confide.  The  king  having  refused 
his  assent  to  the  bill,  the  parliament  made 
a  declaration  that  it  was  necessary  to  put 
the  nation  in  a  posture  of  defence,  and 
immediately  issued  orders  to  muster  the 
militia ;  on  the  other  hand,  die  king  issued 
commissions  of  array  for  a  like  purpose 
to  some  of  the  nobility,  and  thus  com- 
menced the  war  which  desolated  the 
country  for  several  years. 

When  Charles  II.  ascended  the  throne, 
the  national  militia  was  re-established  on 
its  former  footing,  and  the  chief  com- 
mand was  vested  in  the  king.  The  lords- 
lieutenants  of  counties  were  immediately 
subordinate  to  the  king,  and  granted 
commissions  (subject  however  to  the 
king's  approbation^  to  the  field  and  regi- 
mental officers  who  commanded  under 
them.  New  regulations  respecting  the 
amount  of  property  which  rendered  per- 
sons liable  to  the  charge  of  providing 
men  and  arms  were  tlien  established ;  an 
at  that  time  no  one  who  had  less  than 
200/.  yearly  income  or  less  than  2400/. 
in  goods  or  raoney  could  be  compelled  to 
furnish  a  foot-soldier ;  nor  could  one  who 
did  not  possess  500/.  per  annum  or  an  es- 
tate worth  6000/.  be  made  to  provide  a 
man  for  the  cavalry.  Persons  having 
less  property  were  required,  according  to 
their  means,  to  contribute  towards  finding 
a  foot  or  a  horse  soldier.  The  militia 
was  then  mustered  and  trained,  by  regi- 
ments, once  a  year  and  during  four  days ; 
but  the  men  were  mustered  and  trained,, 
by  companies,  four  times  in  the  year,  and 
during  two  days  each  time.  At  the 
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periods  of  mustering,  every  man  was 
obliged  to  provide  himself  with  his  own 
ammunition. 

These  regnlations,  being  foand  ex- 
pensive, at  length  ceased  to  be  observed, 
and  the  trainings  of  the  militia  were  dis- 
continued in  every  part  of  the  realm  ex- 
cept the  city  of  London.  In  1 756,  under 
an  apprehension  that  the  country  was 
about  to  be  invaded  by  a  French  army, 
considerable  bodies  of  Hanoverian  and 
Hessian  troops  were  brought  over  for  its 
defence ;  the  spirit  of  the  nation  revolted 
however  at  the  disgrace  of  being  indebted 
to  foreign  mercenaries  for  protection; 
and  these  troops  being  sent  back  to  the 
Continent,  a  national  militia  was  again 
raised  and  organised  under  an  act  of  par- 
liament in  the  30th  year  of  George  II. 
The  measure  was  generally  popular, 
though  it  did  not  meet  with  universal  ap- 
probation ;  and  there  weretnany  persons 
who  maintained  the  opinion  that,  for 
want  of  military  knowledge  and  habits, 
this  species  of  force  could  not  be  relied 
on  in  the  event  of  its  being  called  into 
active  senice.  Experience  has  however 
shown  that  such  an  opinion  is  destitute  of 
foundation ;  and  it  was  soon  afterwards 
admitted  that,  when  well  disciplined, 
these  constitutional  battalions  rivalled 
those  of  the  regular  troops  in  the  per- 
formance of  all  military  evolutions.  It 
may  be  observed  here,  that  the  greater 
part  of  the  16,000  British  troops  who 
gained  the  battle  of  Talavera  were  men 
drafted  from  the  militia  regiments  at 
home ;  and  so  recentlv  had  mey  joined 
the  army  in  Spain,  that  in  the  action 
many  of  them  bore  on  their  accoutrements 
the  numbers  of  their  former  corps.  (Na- 
pier, vol.  ii.) 

The  militia  laws  were  repealed  in  the 
2nd  year  of  George  III.,  when  a  new  act 
regulating  the  service  of  this  force  was 
passed ;  and  in  the  26th  George  III.  all 
the  previously  existing  statutes  relating 
to  the  force  were  formed  into  one  law. 
New  regulations  however  were  made  by 
acts  passed  in  the  42nd,  51st,  and  52nd 
years  of  the  same  reign.  The  militia  of 
the  kingdom  when  embodied  and  in 
active  service  is  subject  to  the  provisions 
of  the  Mutiny  Act,  or  Articles  of  War  j 
but  when  merely  called  out  for  annual 


training  they  are  not  subject  to  any 
punishment  which  affects  life  or  limb. 
The  king  is  empowered  to  employ  the  mi- 
litia in  any  part  of  the  United  Kingdom, 
but  not  out  of  it  The  militia  of  Great 
Britain  may  serve  in  Ireland,  and  that  of 
Ireland  in  Great  Britain :  the  period  of 
service  for  each  out  of  the  island  to  which 
it  belongs,  being  at  most  two  years. 
When  called  into  active  service  the  of- 
ficers rank  with  those  of  an  equal  grade 
in  the  regular  army,  but  as  the  juniors  of 
each  grade,  and  they  mav  receive  promo- 
tion for  meritorious  services  durins  a  re- 
bellion or  an  invasion ;  but  no  officer  of 
militia  can  serve  on  a  court-martial  at  the 
trial  of  an  officer  or  soldier  of  the  regular 
troops. 

All  persons  not  labouring  under  bodily 
infirmity  and  not  specially  excepted,  are 
liable  to  be  chosen  for  private  militia 
men  and  to  serve  either  personally  or  by 
substitute.  The  persons  excepted  are — 
peers  of  the  realm ;  commissioned  and 
non-commissioned  officers  and  privates 
serving  in  the  regular  forces;  half-pay 
officers  of  the  navy,  army  and  miuriues, 
and  commissioned  officers  who  have 
served  four  years  in  the  militia ;  members 
of  corps  of  yeomanry  and  volunteers,  and 
privates  serving  in  the  local  militia ;  sea- 
men and  persons  doing  duty  in  the  royal 
docks,  at  the  gun-wharfs,  and  powder- 
magazines  ;  also  persons  employed  under 
the  direction  of  the  Board  of  Ordnance ; 
resident  members  of  the  two  universities ; 
clergymen  of  the  Established  Church; 
also  Protestant  dissenting  preachers^  pro- 
vided they  take  the  oaths  of  allegiance 
and  supremacy,  and  exercise  no  other  oo* 
cupation,  or  only  that  of  schoolmasters; 
constables  or  other  peace-officers ;  articled 
clerks;  apprentices;  free  watermen  on 
the  Thames ;  poor  men  having  more  than 
three  legitimate  children,  and  persons 
above  45  years  of  age.  To  alleviate  the 
distress  of  a  poor  man,  when  drawn  for 
the  militia,  and  who  has  provided  a  sub- 
stitute, the  churchwardens  of  the  parish 
are  bound  to  return  to  him  a  sum  not  ex- 
ceeding 5/.,  or  half  the  current  price  of  a 
substitute.  No  one  having  served  per- 
sonally, or  by  substitute,  during  three 
years  in  the  militia,  can  be  obliged  to 
serve  again  till  it  comes  to  his  turn  by 
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rotation ;  but  if  a  mau  has  served  as  a 
sab6titiite  for  another,  this  does  not  ex- 
onerate him  from  serying  again  if  chosen 
by  the  ballot. 

The  militia  when  embodied  is  trained 
and  exercised  by  battalions  or  regiments 
twice  in  a  year,  und  during  fourteen  days 
each  time,  or  once  in  a  year  for  twenty- 
eight  days,  at  the  discretion  of  the  lonis- 
lieutenants  or  their  deputies. 

The  balloting  of  the  militia  has  been 
suspended  by  successive  acts  of  parlia- 
ment since  1829.  Since  this  period  the 
commandants  and  staff  only  of  the  dis- 
embodied militia  have  been  kept  up.  The 
expenditure  for  this  purpose  amoimts  to 
about  100,000/.  a  year.  The  number  of 
militia  regiments  is  76  for  England  and 
Wales,  1.5  for  Scotland,  and  38  for  Ire- 
land. In  December,  1845,  a  circular  was 
addressed  by  the  War  Office  to  the  colo- 
nels of  the  different  regiments  of  militia 
of  Great  Britain,  requiring  them  to  com- 
plete the  permanent  staff  of  their  respec- 
tive regiments  to  the  full  number  limited 
by  5  &  6  Wm.  IV.  c.  37,  namely,  one 
adjutant,  one  serjeant-major,  and  seven 
seijeants.  The  staff  of  each  regiment 
has  been  recently  inspected ;  and  me  cir- 
cular recommends  that  notwithstanding 
some  of  the  seijeants  were  unfit  for  active 
duty,  they  should  nevertheless  be  re- 
tained, as  they  were  capable  of  dis- 
charging duties  incidental  to  the  ballot, 
enrolment,  as  well  as  the  exercise  of  the 
militia,  and  would  be  able  to  afford  as- 
sistance on  the  first  training.  It  is  be- 
lieved that  arrangements  are  now  making 
(December,  1845)  for  the  balloting  of  the 
militia  in  1846. 

The  supplementary  militia  is  an  addi- 
tional body  of  men  which  was  first  raisc'd 
in  1793,  for  the  defence  of  the  country  at 
that  juncture.  It  may  still  be  raised 
when  the  necessities  of  the  state  require 
it,  and  it  is  subject  to  the  same  regula- 
tions as  the  ordinary  militia.  The  local 
militia  was  a  body  raised  in  1809,  for  the 
purpose  of  replacing,  in  certain  districts, 
the  corps  of  volunteers.  By  the  52nd 
George  III.,  this  force  may  be  marched 
to  any  part  of  Great  Britain  in  the  event 
of  a  rebellion  or  an  invasion,  and  it  may 
be  kept  embodied  till  six  months  after 
the  former  is  tenninated  or  the  latter  re- 


pelled. Persons  enrolled  in  the  local  mi- 
litia cannot  be  compelled  to  serve  in  the 
regular  militia  till  one  year  after  their 
period  of  service  in  the  former  has  ex- 
pired. 

The  whole  amoimt  of  the  several 
militia  forces  in  England  alone  exceeded 
200,000  men ;  and  during  the  late  war, 
when  an  invasion  of  the  country  was  ap- 
prehended, the  force  which  might  have 
been  assembled  in  arms  amounted  to 
more  than  twice  that  number  of  men. 

In  France  a  militia  was  first  raised 
from  the  provinces  during  the  reign  of 
Louis  XIV. ;  but  the  several  corps  were 
disbanded  after  the  peace  of  Ryswick. 
In  172G  was  organised  a  force  of  the  like 
kind,  consisting  of  men  chosen  by  lot 
from  the  toWns  and  villages,  and  held  in 
readiness  to  be  assembled  when  required : 
and  in  1778  these  provincial  troops  were 
formed  into  106  battalions.  Since  the 
great  Revolution,  the  National  Guard 
may  be  said  to  constitute  the  militia  of 
France. 

In  the  United  States  of  North  America, 
by  an  act  passed  in  1792,  the  principal 
provisions  of  which  are  still .  in  force,  all 
able-bodied  white  male  dtizens  between 
the  ages  of  eighteen  and  forty-five,  with 
certain  exceptions,  are  enrolled  in  the 
militia ;  and  when  drafts  are  to  be  made 
for  active  service,  the  individuals  are 
selected  by  ballot  as  in  this  country. 
The  persons  excepted  are  the  executive, 
judicial,  and  representative  officers  of  the 
Union,  those  who  are  employed  in  the 
post-office  department,  &c. ;  and,  in  some 
of  the  states,  persons  are  exempted  who 
have  scruples  of  conscience  against  bear- 
ing arms.  The  president  has  the  power 
of  calling  out  the  militia  of  the  states ; 
and.  when  on  active  service,  it  is  subject 
to  the  same  rules  and  articles  of  war  as 
the  regular  troops,  but  couits -martial  for 
the  tnal  of  military  offenders  are  com- 
posed of  militia  officers  only. 

A  militia  may  be  a  useful  addition  to  a 
regular  standing  army,  when  it  can  be 
rendered  an  efficient  body ;  and^  provided 
a  large  number  of  persons  at  a  time  are 
not  withdrawn  from  profitable  industry. 
But  any  militia  system  which  interferes 
largely  with  regular  occupations  is  a 
loss  *to  a  country.  A  regular  army  is 
z  2 
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cheaper  than  such  a  militia  and  more 
efficient  It  may  be  argued  that  a  militia 
possess  the  united  characters  of  de- 
fenders of  their  country  and  of  contribu- 
tors to  its  prosperity,  while  they  remain 
connected  in  social  union  with  their 
fellow-citizens,  and  are  interested,  \ike 
them,  in  the  support  of  the  laws  and  in  the 
preservation  of  good  government;  and  that 
It  is  in  some  respects  otherwise  with  the 
soldiers  of  a  regular  army,  who  are  de- 
voted exclusively  to  the  profession  of  arms, 
and  have  few  feelings  in  copamon  with  the 
rest  of  the  community.  However,  the 
regular  army  of  Great  Britain  that  is 
employed  at  home  is  insignificant  when 
compared  with  the  regular  force  of  many 
other  countries  in  Europe ;  and  there  is 
little  danger  to  be  apprehended  from  it 
to  the  liberties  of  the  people,  even  if  it 
should  be  increased  to  any  considerable 
amount,  because  the  money  required  for 
this  service  is  voted  annually  by  the 
parliament    [Army.] 

MINES.— Under  Coal  Tbade,  p.  526 ; 
Copper,  Statistics  of,  p.  631 ;  and 
Iron,  p.  132,  an  account  has  been  given  of 
the  three  largest  branches  of  mining  in- 
dustry, to  which  we  now  add  a  brief  no- 
tice of  the  produce  of  the  lead  and  tin 
mines,  in  order  to  give  a  general  view  of 
the  importance  of  the  mines  of  England 
as  a  source  of  national  wealth. 

Lead, — The  quantity  raised  and  smelts 


ed  in  the  United  Kingdom  is  believed  to 
amount  to  about  GO.OUOtons,  which  is  more 
than  sufficient  for  our  own  consumption, 
and  the  remainder  is  exported.  Foreign 
lead  is  imported  into  England,  chietiy 
from  Spain,  but  comparatively  little  is 
used  in  this  country ;  in  1844  only  49  tons 
out  of  3056  tons  imported. 

Tin. — The  earliest  commercial  intei^ 
course  with  Britain  arose  out  of  the  trade 
for  tin.  (Diod.  Sic.  v.  38.)  From 
1817  to  1837  the  average  annual  produce 
of  the  tin  mines  in  Cornwall  was  4211 
tons.  A  duty  of  4«.,  and  fees  equivalent 
to  .5*.,  for  each  120  lbs.,  were  paid  to 
the  Duchy  of  Cornwall  prior  to  1838. 
The  consumption  of  tin  in  Great  Britain 
from  1830  to  1837  averaged  annually 
3363  tons,  which  was  about  three  times 
the  annual  consumption  from  1800  to 
1810.  From  1783  to  1790  the  propor- 
tion of  British  tin  exported  was  7-10th6 
of  the  total  produce  of  the  mines ;  and 
it  had  gradually  diminished  until  it 
amounted  to  l-5th  only  from  1830  to 
1837.  From  1815  to  1831  the  annual 
average  importation  of  foreign  tin  was 
213  tons;  from  1831  to  1838  the  quantity 
imported  had  reached  1527  tons.  Nearly 
all  the  foreign  tin  is  again  exported. 

The  exports  of  mineral  produce  and 
metals  worked  into  manufactured  goods, 
were  as  under  in  1844 : — 


Quantities. 
Brass  and  copper  mannfiactures  . .         • .         388,882  cwts 

Coals,  culm,  and  cinders 1,754,171  tons 

451,043  cwts 

458,745  tons 

•    1 5,664  tons 

22,216  cwts 


Hardware  and  cutiery 

Iron  and  steel,  wrought  and  unwrought 

Lead  and  shot 

Tin,  unwrought    .  •         

Tin  and  pewter  wares  and  tin  plate 
Salt  


13,476,884  bushels 


Declaxed  Value. 

£1,736,545 

672,056 

2,179,087 

3,198,303 

270,344 

77.893 

506,691 

1L24,6,56 


£8,860,635 


Metals  imported  in  1844  :— 

Imported.     Home  Con- 
BumptJon. 
Iron,  bar        .         24,483  tons       21,.599 
Lead,  pig  and  sheet  3,058  tons  49 

Tin         .         .         12,085  cwts        2,056 
According  to  the  census  of  1841  the 
number  of  persors  employed  in  mines  in 
^reat  Britun  was   as   ifoUows :— Coal, 


118.233;  Copper,  15,407;  Lead,  11,419; 
Iron,*   10,449;  Tin,  6,101;  Manganese, 
275;  Salt,  268;  Mineral  not  specified,* 
31,173;— Total,  193,825. 
The  above  number  of  persons  who  are 

•  The  coal-minen  and  iron-minera  eaaily  ex- 
cliange  occupationn.  In  1P41  tlie  iron  trade  w  in 
^ state  of  great  depreadon,  and  the  coal-mines 
wen.  on  the  other  band,  in  fUll  activity. 
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employed  trnder  ground  in  mines  is  nearly 
equal  to  an  eighth  of  the  total  numbers  em- 
ployed in  the  cultivatioD  of  the  surface ; 
to  this  number  might  perhaps  be  added 
18,148  quarriers.  The  number  of  per- 
sons employed  in  the  manufacture  (smelt- 
ing, &c.)  of  metals  was  36,209,  as  fol- 
lows : — 

Iron  ••         ..         29,497 

Copper       . .         . .  2,126 

Lead  ..         ..  1,293 

Tin  ..         ..  1,320 

Metal  not  specified  1,973 

The   total  annual  value   (profits)   of 

mines  and  iron  works  assessed  to  the 

Property  and  Income  Tax  in  1843  was 

as  follows: — 

Mines.    Iron  Works. 

England  and  Wales  £2,081,387  559,435 
Scodand     ..  177,592    147,412 

The  mines  in  Durham  were  ass^sed 
at  392,112/.;  those  in  Lancashire  at 
348,006/. ;  the  Yorkshire  mines  at 
154,0732. ;  and  the  Staffordshire  mines  at 
196,149/. 

The  Stafifordshire  iron  works  were  as- 
sessed at  155,685/.;  the  Monmouthshire 
works  at  56,897^ ;  Yorkshire  iron  works 
at  67,890/. ;  and  Shropshire  at  34,2792. 
MINISTER.  [Benefice.] 
MINOR,  MINORITY.-Apersonisa 
minor,  according  to  English  law,  when 
he  is  under  twenty-one  years  of  age.  The 
term  applies  either  to  a  male  or  female. 
[AoB.] 

The  term  is  deriTed  from  the  Roman 
law,  in  which  persons  under  twenty-five 
years  of  age  (minores  viginti  annis  or 
amiorum)  were,  to  a  certain  extent,  under 
the  care  of  a  curator.    [Curator.] 

MINT.  The  place  where  money  is 
coined,  from  the  Anglo-Saxon  *mynet,* 
and  that  in  all  probability  from  the  Latin 
moneta.  It  is  a  part  of  the  royal  prerojra- 
tive  to  coin  money.  [Coining.]  The 
Roman  tnoneta  was  the  place  where  the 
money  was  coined.  It  was  a  building  on 
the  Capitoline  Hill,  which  was  attached 
to  the  Temple  of  Juno  Moneta.  The 
subject  of  the  earliest  coinage  is  treated 
Ijy  Eckhel,  Doctrina  Numoritm  Veterum, 
Prolegomena,  vol.  i. 

On  the  early  Anglo-Saxon  coins  are 
found,  in  addition  to  the  names  of  the 
kings,  those  of  other  persons  also,  who 


are  conjectured  to  have  been  the  money- 
ers,  because  on  later  Anglo-Saxon  money 
the  names  of  those  oflBcers  frequently  oc- 
cur, with  the  addition  of  their  title  of  of- 
fice. From  this  circumstance  we  may  pro- 
bably conclude  that  they  were  responsible 
for  the  integrity  of  the  money ;  and  that 
they  were  the  principal  officers  of  the 
mint 

In  the  Anglo-Saxon  times  an  officer 
called  the  reeve  seems  also  to  have  had 
some  kind  of  connection  with  the  mint, 
or  some  jurisdiction  over  it ;  for  in  the 
laws  of  Canute  it  is  provided,  that  if  any 
person  accused  of  false  coinage  should 
plead  that  he  did  it  by  licence  from  the 
reeve,  that  officer  should  clear  himself  by 
the  triple  ordeal.  If  he  failed  to  do  this, 
he  was  to  suffer  the  same  punishment  as 
the  falsifier  himself,  which  was  the  loss 
of  that  hand  by  which  the  crime  was 
committed,  without  any  redemption  either 
by  gold  or  silver.  (Z^.  Atigio-Saxon,^  p. 
134 ;  U,  CnntU  §  8.) 

After  the  Norman  conquest  the  officers 
of  the  mint  appear  to  have  been  in  some 
,  degree  under  the  authority  of  the  Court 
of  Exchequer,  as  they  were  admitted  to 
their  respective  offices  in  that  court,  and 
took  the  usual  oath  of  office  before  the 
treasurer  and  barons. 

The  mint  did  not  attain  its  full  con- 
stitution of  superior  officers  until  the  18 
Edward  II.,  when  a  comptroller  first  ap- 
peared and  delivered  in  his  account,  dis- 
tinct from  those  of  the  warden  and  mas- 
ter, whose  accounts  also  were  distinct 
from  each  other.  Thus  they  operated  as 
mutual  checks,  and  no  fraud  could  be 
practised  without  the  concurrence  of  all 
these  three  persons.  One  of  the  principal 
offices,  namely,  that  of  cuneator,  and  pro- 
bably others,  descended  bv  inheritance 
even  in  the  female  line,  and  the  inheritor 
was  sometimes  allowed  to  sell  it.  See 
Rudinff's  account  of  this  office  in  his 
*  Ann&  of  the  Coinage  of  Britain/  8vo. 
edit.,  vol.  i.,  pp.  109-114,  where  its  de- 
scent is  traced  from  the  time  of  Domes- 
day Book  to  the  4  Richard  II. 

In  the  Anglo-Saxon  and  the  early 
Norman  period  there  were  many  mints 
beside  the  king's,  and  some  were  continued 
to  a  much  later  time.  Barons  and 
bishops  struck  money,  especially  in  King 
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Stephen's  reign,  and  in  two  or  three  in- 
stances the  privilege  of  coining  was  grant- 
ed to  the  ereater  monasteries.  Wolsey 
exercised  this  franchise,  both  as  Bishop 
of  Durham  and  Archbishop  of  York ;  and 
there  are  coins  of  the  Archbishops  of 
Canterbury,  distinctly  marked  as  snch, 
at  intervals  from  Jaenberht,  consecrated 
in  793,  to  the  close  of  the  reign  of  Hennr 
VIII.  Of  the  lay  barons  of  Stephen^s 
time,  we  have  but  one  coin  now  extant, 
usually  ascribed  to  Robert  Earl  of  Glou- 
cester. 

From  a  very  early  time  the  moneyers 
seem  to  have  enjoyed  exclusive  privileges. 
In  the  33  Henry  II.  the  moneyers  of 
York  were  expressly  exempted  from  the 
payment  of  the  '  Donum '  which  was  as- 
sessed upon  the  men  of  that  city.  (Madox, 
vol.  i.,  p.  635.)  In  the  18  Henry  III. 
the  mayor,  &c.,  of  London  were  com- 
manded not  to  infringe  upon  the  liberties 
of  the  king's  moneyers  oi  London,  by  ex- 
acting from  them  tallages  or  other  cus- 
toms contrary  to  their  privileges  (CI.  18 
Henry  III.,  m.  30) ;  and  before  his  41st 
year  those  privileges  appear  to  have  been 
extended  to  the  whole  body  of  officers 
belonging  to  the  mint ;  for  at  Uiat  time 
the  bailiffs,  &c.  of  Canterbury  were 
ordered  to  appear  in  the  Exchequer  to 
receive  judgment  for  having  distrained 
upon  the  officers  of  that  mint  (Madox, 
Hist,  Exch.,  vol.  i.,  p.  748 ;  Ruding,  An- 
nalSf  vol.  iv.,  p.  273.) 

The  earliest  grant  of  these  privileges 
by  charter  was  in  the  reign  of  Edward  I., 
when  the  officers  of  the  exchange  and  of 
the  mint  were  (by  the  names  of  the 
keepers  of  the  changes  of  the  city  of  Lon- 
don and  Canterbury,  the  labourers,  or 
workers,  money-makers,  or  coiners,  and 
other  ministers  deputed  or  appointed  unto 
those  things  which  touch  the  office  of  the 
changes  aK>resaid^  freed  from  all  tallages, 
and  were  not  to  oe  put  into  any  assizes, 
juries,  or  recognizance,  and  were  to  plead 
before  the  said  keepers  of  the  changes 
only,  except  in  pleas  appertaining  unto 
freehold  and  the  crown. 

These  privileges  were  confirmed  by 
-  £)dward  II.  in  his  second  year,  with  some 
additions.  Letters- patent  to  the  same 
effect  were  issued  by  Edward  III.,  Rich- 
ard II.,  Edward  IV.,  Henry  VII.,  Henry 


VIII.,  Edward  VI.,  and  Philip  and 
Mary.*  All  these  are  referred  to  in  the 
charter  of  incorporation  which  was 
granted  by  Elizabeth  in  the  first  year  of 
her  reicn,  but  those  of  Edward  I.  and 
Edward  II.  alone  are  given  at  length. 

In  that  year  Queen  Elizabeth,  at  the 
humble  suit  of  the  keeper  of  the  changes, 
the  labourers,  coiners,  and  ministers 
deputed  or  appointed  to  those  things 
which  touch  the  offices  of  the  change,  and 
in  consideration  of  certain  general  words 
in  the  former  grants  which  h^d  occasioned 
them  and  their  predecessors  to  be  mo- 
lested, granted  and  confirmed  to  them 
the  letters  patent  and  grants  aforesaid; 
and  incorporated  them  by  the  name  of 
the  keeper  of  the  changes,  and  the  work- 
men, coiners,  and  other  ministers  deputed 
to  the  said  office.  This  charter  gave  all 
the  officers  various  privileges  and  exemp- 
tions. This  charter  bore  date  at  West- 
minster on  the  20th  February,  and  there 
were  subsequent  confirmations  of  it  in  the 
second,  thinl,  fourth,  and  fifth  years  of 
her  reign.  Ruding  has  cited  various  in- 
stances in  which  these  privileges  were 
intrenched  upon ;  they  were  nevertheless 
confirmed  by  King  James  I.  in  the  second 
vear  of  his  reien ;  by  King  Charles  II. 
m  his  fourteenth  year ;  and  by  the  inden- 
ture which  was  in  force  in  the  year  174^ 
and  which  established  the  officers  in  their 
houses,  places,  &c.,  and  in  their  charters 
and  privileges. 

These  privileges  they  continue  to  en- 
joy to  the  present  time.  (Ruding,  toL  I, 
p.  47.) 

The  following  is  the  establishment  of 
which  the  Mint  at  present  consists : — 

1.  A  Master  and  Worker.  The  salary 
is  2000/ .  a  year.  The  office  of  master  of 
the  Mint  is  usually  conjoined  with  some 
other  high  official  situation.  In  1845, 
the  Right  Hon.  W.  E.  Gladstone  was 
President  of  the  Board  of  Trade  and 
Master  of  the  Mint,  and  he  was  also  a 
cabinet  minister;  on  his  retiring  from 
office,  bis  successor  in  the  mastership 
of  the  Mint  was  Vice-President  of  the 

*  There  were  mIm  confiniiition<i  in  the  1  Henry 
IV.,  P»t.  p.  a,  m.  86  i  1  Henry  V^  Pat.,  m.  28  ;  4 
Henry  Vl.,  Pht.,  p.  1.  m.  17;  is  iienry  VI.,  Ptf  , 
p.  3,  m.  8S ;  23  Henry  VI.,  Mich.  Commun,  rot. 
17  ;  MmIox's  MSS.,  No.  69,  p.  94. 
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Board  of  Trade,  bat  was    not  in  the 
cabinet 

2.  The  principal  officers,  fbnning  a 
Board,  via : — 

The  Deputy  Master, 

Comptroller, 

Kin^s  Assay  Master, 

King's  Clerk,  and  the 

Superintendent  of  Machinery  and 
Dies. 
3.  Officers  in  the  service,  viz.  :^ 

The  Master  Assayer, 

Probationer  Assayer, 

Weigher  and  Teller, 

Snrreyor  of  Meltings, 

Surveyor  of  Money-Presses, 

Chief  Engraver, 

Second  Engraver, 

Medallist,  and 

Clerk  Assistant  and  Deputy  Master. 
Besides  these  there  are  four  clerks  in 
the  Mint^ffice,  two  porters,  and  two  or 
three  other  inferior  persons. 

The  Company  of  Moneyers  receive  a 
nte  on  the  coinage,  conditionally  40/.  to 
etch  member  when  the  coinage  is  under 
500.000/. 

Ruding  (vol.  i.,  p.  51-58)  has  given  the 
tables  of  fees  and  wages  for  the  several  ' 
officers  in  the  years  1584,  1599,  1649, 
1689,1739,  1743,  and  1797. 

A  comparative  statement  of  the  salaries 
and  allowances,  contingent  expenses,  and 
rates  of  coinage,  between  the  establish- 
ments of  the  French  and  English  mints 
in  1836  will  be  found  p.  87-89  of  the 
Appendix  to  the  '  Keport  from  the  Select 
Committee  of  the  House  of  Commons  on 
the  Royal  Mint,'  ordered  to  be  printed 
30th  June,  1837. 

In  ancient  times  extraordinary  methods 
were  resorted  to  in  order  to  furnish  the 
mint  with  workmen.  Thus  in  the  3l8t 
Henry  III.,  a  writ  was  issued,  authorising 
Reyner  de  Bmssell  to  bring  into  Eng- 
hu^  from  beyond  the  seas,  persons 
skilled  in  the  coinage  and  exchange  of 
silver,  to  work  in  the  kingdom  at  the 
kmg's  charge.  (Pat.,  31  Hen.  III.,  m. 
3.)  And  in  the  25th  Edw.  III.,  Henry 
de  Bmssell  and  John  de  Cicestra,  masters 
of  the  mint,  were  appointed  by  letters- 
patent  to  choose  and  take  as  many  gold- 
smiths, smiths,  and  other  workmen  in 
the  city  of  London  and  other  places,  where 


it  might  seem  expedient  to  them,  as' 
should  be  necessary  for  the  works  of  the 
mint  in  the  Tower  of  London ;  and  to 
bring  the  said  workmen  to  the  said  Tower, 
and  to  place  them  there  to  work  at  the 
wages  allowed  by  the  said  masters.  And 
any  of  them  which  should  be  rebellious 
in  that  case,  to  seize  and  arrest,  and  to 
detain  in  prison  within  the  said  Tower, 
and  to  keep  in  safe  custody  until  the  king 
should  determine  upon  their  punishment. 
These  letters  were  directed  to  all  sherilfe, 
&c.,  who  were  commanded  to  assist  the 
said  masters  in  carrying  their  provisions 
into  execution.  (Pat,  25  Edward  III., 
p.  2,  m.  13  dors.)  This  power  to  take 
workmcD,  &c.,  for  the  service  of  the  mint 
was  not  discontinued  in  the  reign  of  Eli- 
zabeth. (Indent,  with  Lorison,  14  Eliza- 
beth, in  Harl  MSS^  Brit  Mus.,  698.) 

The  custom  of  placing  the  moneyer's 
name  upon  the  coins  prevailed,  as  already 
observed,  at  a  very  early  period ;  indeed 
we  find  it  upon  the  money  of  Ecghberht, 
king  of  Kent,  which  is  the  second  in 
point  of  antiquity  in  the  Anglo-Saxon 
series,  and  must  be  dated  about  the  mid- 
dle of  the  seventh  century.  It  was 
usually  stamped  upon  the  reverse  of  the 
coin,  but  in  some  few  instances  it  is  found 
upon  the  obverse,  whilst  the  name  of  the 
king  is  removed  to  the  other  side.  The 
names  of  two  moneyers  sometimes  occur 
upon  the  same  coin.  From  the  time  of 
Aethelstan,  with  some  few  exceptions 
only,  the  name  of  the  town  was  added, 
probably  in  conformity  to  his  law  that 
the  money  should  be  coined  within  some 
town.  (Wilkins,  Leg,  Anglo-Sax.,  p. 
319.)  The  name  of  the  moneyer  is  not 
found  lower  than  the  reign  of  Edward  I., 
but  that  of  the  mint  was  not  entirely 
disused  in  the  hist  year  of  Queen  Eliza- 
beth. 

The  mode  of  coinage  in  early  times  in 
this  country,  was  very  rude;  the  sole 
expedient  employed  being  to  fix  one  die 
firmly  in  a  wooden  block,  and  to  hold  the. 
other  in  the  hand  as  a  puncheon ;  when, 
by  striking  the  latter  forcibly,  and  re- 
peatedly, with  a  hammer,  the  impression 
required  was  at  length  worked  up.  That 
no  improvement  of  any  importance  was 
made  until  the  power  of  the  screw  was 
applied  to  coinage  in  the  French  mint 
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about  the  middle  of  the  sixteenth  century. 
(Le  Blanc,  7raU^  Hist,  de  Moimoyes  de 
France^  p.  268.)  The  new  invention  was 
not  however  admitted  into  our  mint 
before  the  year  15t>l,  when  it  was  used 
together  with  the  old  method  of  coining 
by  the  hammer,  until  the  latter  was 
wholly  laid  aside  in  the  14th  Charles  II., 
A.D.  1662.  The  coinage  has  been  grar 
dually  improved  by  giving  the  rim  of  the 
money  a  completely  circular  form,  in- 
stead of  being,  as  it  formerly  was,  ruder 
and  unfinished,  and  by  milling  the 
edges. 

From  the  money,  when  completely 
finished,  two  pieces  are  to  be  taken  from 
every  fifteen  pounds  weight  of  gold,  and 
two,  at  least,  from  every  sixty  pounds 
weight  of  silver,  one  for  the  private  assay 
within  the  mint,  and  the  other  for  the 
trial  of  the  Pix.  No.  347  of  the  Par- 
liamentary Papers  (Session  1845)  is  a 
copy  of  the  Report  of  the  Pix  jury  which 
made  the  assays  and  trials  of  Her  Ma- 
jesty's coins  in  the  Pix  of  the  mint  on 
the  17th  of  May,  1845.  "The  whole  of 
the  monies  are  weighed  and  tried  in  the 
aggregate,  and  from  the  heap  a  certain 
number  of  pieoes,  about  a  pound  in 
weight,  are  taken  promiscuously,  and 
melted  into  an  ingot,  from  which  a  por- 
tion is  cut  for  the  assay.  The  computa- 
tions and  the  result  of  these  proceedings 
are  shown  in  the  verdict" 

The  following  is  the  process  which  at 
present  takes  place,  from  the  time  at 
which  an  ingot  of  j^ld  is  imported  into 
the  mint,  to  the  period  when  it  is  issued 
from  the  mint  in  the  shape  of  money,  as 
stated  in  evidence  to  the  committee  on 
the  Poyal  mint,  April  18,  1837,  by  J.  W. 
Morrison,  Esq.,  the  deputy-master. 

"  The  bullion  or  ingots  are  brought  to 
the  mint,  and  it  being  ascertained  that 
such  ingot  has  been  melted  by  approved 
refiners  in  the  trade,  and  also  an  assay 
upon  the  purchase  by  the  king's  assayer, 
they  are  taken  into  the  master's  assay- 
office,  where  pieces  are  cut  out  for  him 
to  assay ;  the  ingots  are  then  locked  up 
under  the  keys  of  the  deputy-master, 
comptroller,  abd  king's  clerk,  and  as  soon 
as  the  ingots  are  reported  by  the  master 
assayer,  the^  are  weighed  by  the  weigher 
and  teller  m  the  mint-office,  in  the  pre- 


sence  of  the  importer  and  the  mint 
officers  and  the  clerks,  who  calculate  the 
fineness  of  each  ingot,  and  ascertain  the  * 
standard  value  of  the  whole  importation, 
when  a  mint  bill  and  receipt  is  given  to 
the  importer,  signed  by  the  deputy-mas- 
ter and  witnessed  by  the  comptroller  and 
king's  clerk;  the  mint  being  bound  to 
return  an  equal  weight  of  standard  coin. 
The  ingots  are  then  made  up  into  pots  of 
a  certam  weight,  and  a  portion  of  alloy 
or  fine  metal  calculated,  which  is  to  l]« 
added  in  the  melting  to  produce  the 
standard;  they  are  then  cast  into  bars 
fit  for  the  moneyer's  operation ;  an  assay 
being  made  by  the  king's  assayer,  with 
reference  to  me  delivery  of  the  bars, 
from  a  sample  taken  from  each  pot  by 
the  surveyor  of  melting  for  that  assay, 
the  moneyer  rolls  the  bars  to  proper 
thickness,  and  cuts  out  the  piece  for  the 
stamping  of  the  intended  com ;  and  hav- 
ing made  that  piece  of  the  right  weight, 
they  are  coined,  and  are  put  into  bags  of 
a  given  weigh^  to  be  examined  by  the 
king's  assayer,  the  comptroller,  the  king's 
clerk,  weigher  and  teller,  at  the  process 
called  the  pix.  The  money  is  then 
locked  up  till  the  assay  is  reported  by 
the  king's  assayer,  when  it  is  delivered 
to  the  owner  weight  for  weight,  as  ex- 
pressed in  the  mint  biU  which  had  been 
given,  and  which  bill  and  receipt  are 
then  returned." 

The  largest  amount  of  gold  and  nlver 
coined  in  any  one  year  between  1816  and 
1845  was— gold,  1821,9,520,758/.;  silver, 
1817,  2,436,297/.  There  is  no  seignorage 
or  charge  for  coining  gold.  In  1843  the 
seignorage  which  accrued  on  the  coinage 
of  silver  amounted  to  26,649/.,  and  on  cop- 
per to  21,964/.     [Money,  p.  350.] 

Burke,  in  his  speech  on  economical 
reform  in  1780,  proposed  that  the  Mint 
should  be  aboli^ed  as  a  public  esta- 
blishment, and  that  the  Bank  of  England 
should  take  charge  of  the  business  of 
coining.  *'  The  Mint,"  he  said,  **  is  a  ma- 
nufacture, and  it  is  nothing  else ;  and  it 
ought  to  be  undertaken  upon  the  princi- 
ples of  a  manufacture:  that  is,  for  the 
best  and  cheapest  execution,  by  a  con- 
tract upon  proper  secunties  and  under 
proper  regulations." 

There  is  a  provision  in  the  Act  of 
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Union  for  maintuning  a  miot  in  Scot- 
land, and  although  every  species  of  the 
money  of  Great  Britain  and  Ireland  was 
coined  in  London,  the  establishment  of  a 
mint  was  retained  in  Scotland  for  above 
a  century  after  the  onion. 

The  reader  may  consult  the  Report 
from  the  Sdect  Committee  of  the  House 
of  Commons,  already  referred  to,  in  the 
Appendix  to  which  he  will  also  find 
a  large  ooUecdon  of  papers  relating  to  the 
French  mint,  the  mint  of  the  United  States 
of  North  America,  and  the  Dutch  mint 

MISCHIEF,  MALICIOUS.  [Ma- 
ucioDs  Injuries.] 

MISDEMEANOUR.  [Law,  Crimi- 
nal, p.  181.1 

MISPRISION  OF  TREASON.  [Law, 
Criminal,  p.  187,  note.'] 

MONACHISM,  MONASTERIES. 
[Monk.] 

MODUS.    [Tithes.] 

MONARCHY.    [See  p.  362.] 

MONEY  is  the  medium  of  exchange 
by  which  the  value  of  commodities  is  es- 
timated, and  is  at  once  the  representative 
and  equivalent  of  such  value. 

Baiter  is  naturally  the  first  form  in 
which  any  commerce  IS  carried  on.  A  man 
having  produced  or  obtained  more  of  any 
article  than  he  requires  for  his  own  use, 
exchanges  a  part  of  it  for  some  other  ar- 
ticle which  he  desires  to  possess.  But  this 
simple  form  of  exchange  is  adapted  to  a 
rude  state  of  society  only,  where  the  ob- 
jects of  exchange  are  not  numerous,  and 
where  their  value  has  not  been  ascer- 
I  tained  with  precision.  As  soon  as  the  re- 
I  lations  of  civilized  life  are  established  in 
a  community,  some  medium  of  exchange 
becomes  necessary.  Objects  of  every  va- 
riety are  bought  and  sold,  the  production 
of  which  requires  various  amounts  of  la- 
bour ;  these  atdifierent  times  are  relatively 
abundant  or  scarce;  labour  is  bargained 
for  as  well  as  its  products :  and  at  length 
the  exchangeable  value  of  things,  in  rela- 
tion to  each  other,  becomes  defined  and 
needs  some  common  standard  or  measure, 
by  which  it  may  be  expressed  and  known. 
'  It  is  not  sufficient  to  know  that  a  given 
quantity  of  com  will  exchange  for  a  given 
quantity  of  a  man's  labour,  for  their  rela- 
I  live  value  is  not  always  the  same ;  but  if 
I       a  standard  be  established  by  which  each 


can  be  measured,  their  relative  value 
can  always  be  ascertained  as  well  as  their 
positive  value,  independently  of  each 
other. 

As  a  measure  of  value  only  money  is 
thus  a  most  important  auxiliary  of  com- 
merce. One  commodity  from  its  nature 
must  be  measured  by  its  weight,  another 
by  its  length,  a  third  by  its  cubic  con- 
tents, others  by  their  number.  The  diver- 
sity of  their  nature,  therefore,  makes  it 
impossible  to  apply  one  description  of 
measure  to  their  several  quantities ;  but 
the  value  of  each  may  be  measured  by  one 
standard  common  to  all.  Until  such  a 
standard  has  been  agreed  upon,  the  diffi- 
culties of  any  extensive  commerce  are 
incalculable.  One  man  may  have  nothing 
but  com  to  offer  for  other  commodities, 
the  owners  of  which  may  not  have  ascer- 
tained the  quantity  of  corn  which  would 
be  an  equivalent  for  their  respective  goods. 
To  effect  an  exchange  these  parties  would 
either  have  to  guess  what  quantity  of  each 
kind  of  goods  might  justly  be  exchanged 
for  one  another,  or  would  be  guided  by 
their  own  experience  in  their  particular 
trades.  Whenever  they  wanted  a  new  com- 
modity their  experience  would  fail  them, 
and  they  must  guess  once  more.  But 
with  money  all  becomes  easy ;  each  man 
affixes  a  price  to  his  own  commodities, 
and  even  if  barter  should  continue  to  be 
the  form  in  which  exchanges  are  effected, 
every  bargain  could  be  made  with  the 
utmost  simplicity:  for  commodities  of 
every  descnption  would  have  a  denomin- 
ation of  value  affixed  to  them,  common  to 
all  and  understood  by  every  body. 

But  however  great  may  be  the  import- 
ance of  money  as  a  measure  of  value  in 
facilitating  the  exchange  of  commodilies, 
it  is  infinitely  more  important  in  another 
character.  In  order  to  exchange  his 
goods  it  is  not  sufficient  that  a  man  should 
be  able  to  measure  their  value,  but  he  must 
also  be  able  to  find  others  who,  having  a 
different  description  of  goods  to  offer  as 
an  equivalent,  are  willing  to  accept  his 
goods  in  exchange,  in  such  quantities  as 
he  wishes  to  dispose  of.  Not  to  enlarge 
upon  the  obvious  difficulties  of  barter : — 
suppose  one  man  to  have  nothing  but  com 
to  sell,  and  another  nothing  but  bricks : 
how  can  any  exchange  be  effected  unless 
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each  should  happen  to  require  the  other^s 
goods  ?  But  presuming  that  this  is  actu- 
ally the  case,  is  it  probable  that  each  will 
require  as  much  of  the  other  as  will  be  an 
exact  equivalent ;  or  in  other  words,  as 
much  as  represents  an  equal  amount  of 
labour?  Such  a  coincidence  might  occur 
once  or  twice,  but  it  is  not  conceivable 
that  it  should  occur  often.  Corn  is  con- 
sumed annually:  but  bricks  once  pro- 
duced endure  for  many  years ;  and  their 
interchange  between  two  persons  in  equal 
proportions,  for  any  length  of  time,  would, 
therefore  be  extremely  inconvenient  In 
order  to  dispose  of  his  com,  the  producer 
might  buy  the  bricks  and  dispose  of  them 
to  others ;  but  in  that  case,  in  addition  to 
the  business  of  growing  corn  he  must  be- 
come a  seller  of  bricks.  But  human  la- 
bour has  a  natural  tendency  to  a  division 
of  employments ;  and  as  society  ad- 
vances in  wealth  and  in  the  arts  of 
life,  men  confine  themselves  more  and 
more  to  distinct  occupations,  instead  of 
practising  many  at  the  same  time.  [Di- 
vision OF  Emplothents.]  With  this 
tendency  a  system  of  simple  barter  is  ob- 
viously inconsistent;  as  by  the  one,  a 
man  is  led  to  apply  the  whole  of  his  la- 
bour to  one  business :  by  the  other,  he  is 
drawn  into  many.  By  the  one  he  has 
only  to  produce  and  sell :  by  the  other  he 
must  also  buy  what  he  does  not  want 
himself,  and  become  a  trader. 

But  all  these  difficulties  are  removed  if 
some  one  commodity  can  be  discovered 
which  represents  a  certain  amount  of  la- 
bour, and  which  all  persons  agree  to  ac- 
cept as  an  equivalent  for  the  products  of 
their  own  industry.  If  such  a  commodity 
be  found,  it  is  no  longer  necessary  for 
men  to  exchange  their  goods  directly  with 
each  other :  they  have  a  medium  of  ex- 
change, which  they  can  obtain  for  their 
own  goods,  and  with  which  they  can  pur- 
chase the  goods  of  others.  This  medium, 
whatever  it  may  be,  is  Money. 

When  money  has  assumed  the  charac- 
ter of  a  medium  of  exchange  and  equi- 
valent of  value,  the  cumbrous  mechanism 
of  barter  gives  place  to  commerce.  But 
what  must  be  the  qualities  of  an  article 
which  all  men  are  willing  to  accept  for 
the  products  of  their  own  labour?  It  is 
now  no  longer  like  a  weight  or  measure. 


the  mere  instrument  for  assessing  the 
value  of  commodities;  but,  to  use  the 
words  of  Locke,  "it  is  the  thing  bar- 
gained for  as  well  as  the  measure  of  the 
bargain."  A  bargain  is  complete  when 
money  has  been  paid  for  goods ;  it  has  no 
reference  to  the  price  of  other  goods,  nor 
to  any  circumstance  whatever.  One  party 
parts  with  his  goods,  the  other  pays  his 
money  as  an  absolute  equivalent  But 
though  money  as  a  medium  of  exchange 
thus  differs  from  money  as  a  mere  stand- 
ard of  value ;  yet  in  both  characters  it 
should  possess,  if  it  be  possible,  one 
quality  above  all  others — an  invariable 
equality  of  value  at  all  times  and  under 
all  circumstances.  As  a  measure  of 
value  it  is  as  essential  that  it  should  always 
be  the  same,  as  that  a  yard  should  al- 
ways be  of  the  same  length.  And  unless, 
as  a  medium  of  exchange,  its  value  be 
always  the  same,  all  bargains  are  dis< 
turbed.  He  who  gives  his  labour  or 
his  goods  to  another  in  exchange  for  a 
delusive  denomination  of  value  instead  of 
for  a  full  equivalent  which  he  expects  to 
receive,  is  as  much  defrauded  as  one  who 
should  bargain  for  a  yard  of  cloth  and 
receive  short  measure. 

But  however  desirable  may  be  the 
invariableness  of  money,  complete  uni- 
formity of  value  is  an  impossibility. 
There  is  no  such  thing  as  absolute  value. 
All  descriptions  of  measures  correspond 
with  absolute  qualities,  such  as  length, 
weight,  and  number,  and  may  be  invari- 
able. But  as  value  is  a  relative  and  not 
an  absolute  quality,  it  can  have  no  in- 
variable measure  or  constant  represent- 
ative. The  value  of  all  commoeUties  is 
continually  changing;  some  more  and 
some  less  than  others.  Their  real  value 
depends  upon  the  quantity  of  labour 
expended  upon  them ;  but  temporary 
variations  in  their  exchangeable  value 
are  caused  by  abundance  or  scarcity — by 
the  relations  which  subsist  between  supply 
and  demand.  No  commodity  yet  ats- 
covered  is  exempt  from  the  laws  which 
affect  aD  others.  If  precisely  the  same 
quantity  of  lubour  were  required  for  a 
long  series  of  years  to  produce  equal 
quantities  of  any  commodity,  its  real 
value  would  remam  unchanged ;  but  if  it 
were  at  the  same  time  an  object  of  de- 
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Band  amongst  meD,  Tariations  in  the 
proportion  between  its  supply  and  the 
(iemand  for  it  would  affect  its  exchange- 
iUe  value.  It  follows  therefore,  that  to 
be  an  invariable  standard,  money  must 
alvajs  be  produced  by  the  same  amount 
3f  labour,  and  in  such  quantities  as  shall 
oonstantly  bear  the  same  proportion  to 
the  demand  for  it. 

Bot  even  if  any  description  of  money 
ci»Id  be  invented  which  possessed  these 
fitranrdinary  qualities,  the  value  of  all 
other  articles  would  still  be  variable,  and 
thus  its  representative  character  would  be 
disturbed.  At  one  time,  for  example,  a 
giveo  denomination  of  money  will  repre- 
sent a  certain  number  of  bushels  of  wheat ; 
It  another  time,  the  same  money,  un- 
changed in  real  value  or  in  demand,  will 
represent  a  much  greater  number.  Every 
application  of  machinery,  erory  addition 
to  the  skill  and  experience  of  mankind 
^litates  production,  and  by  saving 
hbottr  reduces  the  real  value  of  com- 
Buxlities.  Their  value  is  also  liable  to 
temporary  depreciation  from  other  causes, 
from  too  abundant  a  supply,  or  from  an 
iosnfficient  demand.  But  if  money  main- 
tain the  same  value,  in  relation  to  itself, 
notwithstanding  the  diminished  value  of 
«iier  articles,  its  proportionate  value  is 
practically  bcreasing.  The  consequences 
of  a  growing  disproportion  between  the  rc- 
pns(;ntative  value  of  money  and  the  value 
of  commodities  are  these:  Ist.  a  producer 
bs  to  give  a  larger  quantity  of  his  goods 
than  before  for  the  same  amount  of  money. 
2ndly,  Those  who  are  entiUed  to  pay- 
nwnts  in  money,  receive  the  value  of  a 
pf:»ter  quantity  of  commodities  than 
^  would  have  received  if  the  relative 
^alae  of  money  and  of  commodities  had 
not  been  disturbed.  It  follows  from  these 
^rcumstances,  that  as  a  general  rule,  all 
^editors  whose  debts  have  been  calcu- 
lated m  money  derive  advantage  from 
any  increase  in  its  value  relatively  to 
<^<^modities ;  while  <lebtor8  derive  bene- 
fit from  any  circumstance  which  raises 
the  value  of  commodities,  as  compared 
^th  that  of  money:  whether  it  be  by 
ucreasing  the  value  of  the  former,  or  by 
«»tT)reciating  the  value  of  the  latter.  To 
^e  these  principles  intelligible  the  fol- 
lowing example  may  not  be  superfluous : 


Suppose  a  farmer  to  hold  land  under  a 
lease  for  twentv-one  years  at  a  money 
rent ;  and  that  from  any  cause  the  value 
of  agricultural  produce  is  no  longer  re- 
presented by  money  in  the  same  manner 
as  when  the  arrangement  was  entered 
into  with  his  laudlora,  but  that  the  value 
of  money  has  been  relatively  increased. 
In  order  to  pay  his  rent,  he  must  now  sell 
a  larger  proportion  of  his  produce,  even 
though  its  production  may  have  cost  him 
as  much  as  ever.  On  the  other  hand,  hia 
landlord  receives  the  same  money  rent, 
but  is  able  to  purchase  more  commodities 
than  before  on  account  of  the  increased 
comparative  value  of  money. 

Thus  far  we  have  thought  it  convenient 
to  confine  ourselves  to  the  abstract  quali- 
ties and  uses  of  money,  and  to  explain 
such  general  principles  only  as  are  in- 
troductory to  the  consideration  of  narti- 
cular  kinds  of  money,  and  of  the  modes  of 
using  and  regulating  them. 

In  all  ages  of  the  world,  and  in  nearly 
all  countries,  metals  seem  to  have  been 
used,  as  it  were  by  common  consent,  to 
serve  the  purposes  of  money.  It  is  true, 
that  other  articles  have  also  been  used, 
and  still  are  used,  such  as  paper  in  highly 
civilized  countries,  and  cowrie  shells  in 
the  less  civilized  parts  of  Africa ;  but  in 
all,  some  portion  of  the  currency  has  been 
and  is  composed  of  metals.  We  read  of 
metals  amongst  the  Jews,  the  Chinese,  the 
Egyptians,  the  Persians,  the  Greeks,  the 
Romans.  In  the  earliest  annals  of  com- 
merce they  are  spoken  of  as  objects  of 
value  and  of  exchange;  and  wherever 
commerce  is  carried  on  they  are  still 
used  as  money.  But  as  they  were  intro- 
duced, for  this  purpose,  in  very  remote 
times,  it  is  not  probable  that  they  were 
selected  because  tneir  value  was  supposed 
to  be  less  variable  than  that  of  other  com- 
modities. More  than  two  thousand  years 
ago,  indeed^  Aristotle  saw  clearly  (but 
what  did  he  not  see  clearly  ?*)  that  the 


*  Many  important  principles  of  political  eoo> 
nomy,  the  diBcovery  of  which  is  attributed  to 
Adam  Smith  and  otfier  modem  writers,  may  be 
found  in  tlie  works  of  Aristotle,  expressed  with 
wonderfiil  precision  and  clearnesB.  Mr.  M*Cul- 
loch,  for  example,  refers  to  Locke  as  the  first  who 
laid  it  down  that  lalH>ar  is  the  source  of  value ; 
bat  the  same  principle  was  afBnned  by  Aristotle 
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principal  use  of  metallic  money  was  that 
its  Talue  was  less  fluctuating  than  tliat  of 
mo8t||other  substances  (Ethic,  Ntcom.v.  5). 
But  however  clearly  this  great  philoso- 
pher may  have  observed  the  true  charac- 
ter of  money,  many  ages  after  the  cir- 
culation of  metals,  those  who  first  used 
them  were  men  engaged  in  common 
barter,  who  considertd  their  own  conve- 
nience and  security  without  reference  to 
any  general  objects  of  public  utility., They 
must  have  used  metals,  not  as  a  standard 
of  value,  but  as  an  article  of  exchange, 
which  facilitated  their  barter.  All  met^s 
are  of  great  utility  and  have  always  been 
sought  with  eagerness  for  various  pur- 
poses of  use  and  ornament:  but  gold 
and  silver  are  especially  objects  of  desire. 
Their  comparative  scarcity,  the  difficulty 
and  labour  of  procuring  them,  their  ex- 
traordinary beauty,  their  singular  purity, 
their  adaptation  to  purposes  of  art,  of 
luxury,  and  display :  their  durability  and 
compactness;  must  all  have  contributed 
to  render  them  most  suitable  objects  of 
exchange.  They  were  easily  conveyed 
from  place  to  place;  a  small  quanti^ 
would  obtain  large  supplies  of  other  arti- 
cles ;  they  were  certain  to  find  a  market ; 
none  would  refuse  to  accept  articles  in 
payment  which  they  could  immediately 
transfer  to  others:  and  thus  gold  and 
silver  natnrally  became  articles  of  com- 
merce, readily  exchangeable  for  all  other 
articles,  before  they  were  circulated  as 
money,  and  were  acknowledged  as  such 
by  law  and  custom. 

The  transition  of  the  precious  metals 
from  the  condition  of  mere  articles  of  ex- 
change, amongst  many  others,  to  that  of 
a  recognised  standard  of  value  by  which 
the  worth  of  all  other  articles  was  esti- 
mated, was  very  natural.  Merchants 
carrying  their  wares  to  a  distant  market 

in  more  than  one  part  of  his  works,  and  more  ac- 
Gorately  tlian  by  Locke  (  Ethic.  Airom.  v.  b^ 
Affain,  tie  perceived,  perhaps  as  distinctly  as  any 
ower  writer,  thel  distinction  between  productive 
and  unproductive  labour  (Metaph,  ix.  8).  As 
anotiier  example  we  would  refer  to  his  account 
of  the  origin  of  barter,  its  development  into  com- 
merce, and  tlie  connexion  of  the  latter  with  the 
Qse  of  money  (Po/.  i.  6).  And,  lastly,  any 
economist  must  be  struck  with  his  clear  percep- 
tion of  the  relations  between  a  division  of  em- 
ployments and  the  exchange  of  the  products  of 
bd^ur  C/6.  ii.  2). 


would  soon  find  it  necessary  to  calculate 
the  quantity  of  gold  and  silver  which  they 
could  obtain,  rather  than  the  uncertain 
quantities  and  bulk  of  other  commodities. 
They  would  not  know  what  articles  it 
would  be  prudent  to  buy  until  they 
reached  the  market  and  examined  their 
quality  and  prices :  but  a  little  experience 
would  enable  them  to  predict  the  quan- 
tity of  gold  and  silver  which  would  be  an 
equivalent  for  their  own  merchandise. 
Merchants,  from  different  parts  of  the 
world,  meeting  one  another  in  the  same 
markets,  and  finding  the  convenience  of 
assessing  the  value  of  their  goods  in  gold 
and  silver,  would  begin  to  offer  them  for 
certain  quantities  of  those  metsds,  instead 
of  engaging,  more  directly,  in  bartering 
one  description  of  goods  for  another ;  and 
thus,  by  the  ordinary  course  of  trade, 
without  any  law  or  binding  custom,  the 
precious  metals  would  become  the  mea- 
sure of  value  and  the  medium  of  ex- 
change. 

But  when  gold  and  silver  had  attaine^i 
this  position  m  commerce,  they  were  not 
the  less  objects  of  barter;  nor  were  they 
distinguishable,  in  character,  from  any 
other  articles  of  exchange.  Thej'  were 
weighed,  and  being  of  the  required  fine- 
ness, a  given  weight  was  known  as  a  de- 
nomination of  value,  but  in  the  same  man- 
ner only  as  the  value  of  a  bushel  of  wheat 
may  be  known.  In  the  earliest  ages  gold 
and  silver  seem  to  have  been  universally 
exchanged  in  bars,  and  valued  by  weight 
and  fineness  only.  The  same  custom  ex- 
ists at  the  present  day  in  China.  There 
is  no  silver  coinage,  "but  the  smallest 
payments,  if  not  made  in  the  copper 
fcwm,  are  effected  by  exchanging  bits  of 
silver,  whose  weight  is  ascertained  by  a 
little  ivory  balance,  on  tlie  principle  of 
the  steelyard."  (Davis's  China,  c.  22.) 

Notwithstanding  the  ease  with  which 
gold  and  silver  are  divided  into  the 
smallest  portions,  each  of  which  is  of  the 
same  intrinsic  purity  and  value  as  the 
others,  the  trouble  of  weighing  each 
piece,  and  the  difficulty  of  assaying  it, 
render  these  metals  in  bars,  or  other  ud- 
fashioned  forms,  extremely  imperfect  in- 
struments of  exchange,  especially  when 
they  are  used  in  small  quantities.  How- 
ever accurately  they  may  be  weighed,  it 
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requires  considerable  skill  and  labour  to 
tasay  them,  which  in  small  pieces  would 
tearoely  be  repaid.  Even  in  large  quan- 
tities the  difficulty  of  assaying  their  fine- 
ness, in  countries  which  luiTe  made  cou- 
liderable  advances  in  the  arts,  is  greater 
than  might  be  expected.  The  Chinese 
affect  much  accuracy  in  the  art  of  assay- 
ing. The  stamped  ingots  of  silver  m 
which  their  taxes  are  paid,  are  required 
to  contain  ninety- eight  parts  in  a  hundred 
fif  pure  silver,  and  two  per  cent  only  of 
siloy;  and  strict  regulations  for  main- 
taining this  standard  are  rigidly  enforced. 
He&ce  we  should  naturally  infer  that 
the  attention  of  merchants  and  of  all 
persons  dealing  in  silver  would  be  par- 
tcalarly  directed  to  the  most  accurate 
asays.  Yet,  at  Canton,  an  enormous 
tnde  in  opium  has,  for  a  long  series  of 
years,  been  conducted  entirely  in  sysee 
nirer,  which  has  been  found  to  contain 
so  large  an  admixture  of  gold  that  it  bears 
a  premium  of  five  or  six  per  cent  for  ex- 
portation to  England.  (Davis's  China,  ^  22.) 
If  the  Chinese  have  been  unable  to 
discover  the  presence  of  gold,  which  it 
voald  be  their  interest  to  appropriate, 
how  difficult  most  it  be  to  detect  alloys  of 
haser  metals  in  gold  or  silver  circulated 
amongst  a  people  in  the  ordinair  course 
of  trade.  To  obviate  this  difficulty 
coinage  was  introduced,  by  which  por- 
tions of  gold,  silver,  copper,  and  other 
ipetals  have  been  impressed  with  distinc- 
tive marks,  denoting  their  character,  and 
have  become  current  under  certain  deno- 
minations, according  to  their  respective 
height,  fineness,  and  value.  These  coins 
have  always  been  issued  by  the  govern- 
ment of  each  country  as  a  guarantee  of 
^\T  genuineness ;  and  the  counterfeit- 
ing of  them  has  been  punished  as  a  serious 
offence  against  the  state. 

In  rich  countries  these  three  metals  of 
gold,  silver,  and  copper  are  very  con- 
venient substances  for  the  manufacture  of 
coins,  on  account  of  the  diflferences  in 
their  relative  value.  Gold  coins  contain- 
^S  2  high  value  in  small  compass,  are 
convenient  for  large  payments,  silver 
coins  for  smaller  payments,  and  copper 
coins  for  those  of  the  lowest  value ;  while 
all  the  larger  coins  are  multiples  of  the 
^a^kr.    These  ferenl  descriptions  of 


coin  serve  the  ordinary  purposes  of  trade 
sufficiently  well :  they  are  universally  re- 
ceived as  money  within  the  country  in 
which  they  circulate,  and  the  principal 
part  of  all  payments  of  moderate  amount 
are  made  in  them.  But  payments  of  lar^e 
amounts  cannot  conveniently  be  made  m 
coins  of  any  metal ;  and  in  this  and  other 
countries  paper  money  and  various  forms 
of  credit  have  been  used  as  substitutes. 
Of  these  we  shall  speak  presently ;  but  it 
will  first  be  necessary  to  consider  the 
suitableness  of  gold  and  silver  coins  as 
standards  of  value. 

Coins  made  of  these  metals  are  not 
exempt  from  the  laws  which  govern  the 
prices  of  other  commodities.  They  have 
accordingly  varied  in  their  own  value,  in 
successive  periods,  and  are  at  no  time 
secure  fVom  variation.  In  the  sixteenth 
century  new  mines  of  extraordinary  rich- 
ness were  opened  in  America  which  were 
worked  with  such  ease,  and  were  so  un- 
usually productive,  that  the  value  of  the 
precious  metals,  as  representatives  of  so 
much  labour  expended  in  their  produc- 
tion, was  lowered  all  over  Europe  to 
about  a  third  of  their  previous  value. 
And  thus  a  revolution,  so  to  speak,  was 
effected  in  the  gold  and  silver  coins  of 
that  period,  as  standards  of  value.  Similar 
causes  have  produced  the  same  effect,  at 
other  times,  though  not  in  the  same  de- 
gree ;  and  we  cannot  be  secured  against 
tiieir  recurrence. 

If  the  production  of  gold  and  silver  be 
free,  like  that  of  other  commodities,  the 
only  circumstance  which  can  permanentiy 
diminish  their  value,  in  relation  to  them- 
selves at  different  periods,  is  a  reduction 
in  the  quantity  of  labour  required  for 
their  production.  But  they  are  also  liable 
to  fluctuations  in  their  value  by  reason  of 
variations  in  the  demand  for  them  in  par- 
ticular countries.  Though  fashioned  into 
coins,  they  retain  all  their  properties  as 
articles  of  commerce :  tiiey  are  readily 
fused  into  other  forms,  and  rendered 
available  for  all  purposes  of  use  and  omar 
ment;  and  the  occasions  of  commerce 
often  withdraw  them  from  one  country 
and  attract  them  elsewhere.  From  these 
causes  their  value,  instead  of  being  always 
the  same,  is  liable  to  permanent  altera- 
tions, and  also  to  occasional  fiuctoation.  , 
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Both  gold  and  silver  are  alike  subject 
to  these  general  lavs,  and  are  therefore 
imperfect  standards  of  value.  If  one  be 
the  standard  independently  of  the  other, 
it  is  liable  to  change  in  itself,  and  also  in 
its  relation  to  other  commodities :  if  both 
be  adopted  as  standards  at  the  same  time, 
they  will  not  only  each  vary  in  them- 
selves, and  in  relation  to  other  commo- 
dities, but  they  will  vary  also  in  regard 
to  each  other.  And  thus  another  element 
of  uncertainty  is  introduced  into  the 
coinage,  which  becomes  still  more  imper- 
fect as  a  standard. 

But  it  is  not  customary  for  the  state  to 
allow  coins  to  fluctuate  in  their  legal 
value  according  to  the  circumstances 
which  determine  the  market  prices  of 
gold  and  silver.  Coinage  does  not  merely 
authenticate  the  weight  and  fineness  of  a 
piece  of  metal,  leaving  it  to  find  its  own 
level  in  exchange  for  other  commodities ; 
but  it  attaches  to  it  a  definite  value,  by 
fixing  the  standard  price  of  the  metal  as 
well  as  the  weight  and  fineness  of  the 
coin.  The  object  of  this  regulation  is  to 
maintain  a  greater  equality  in  the  stan- 
dard; and  as  regards  small  fluctuations 
in  the  value  of  the  precious  metals,  it  will 
generally  have  that  effect.  But  if  any 
considerable  disproportion  should  arise 
between  the  standard  price  of  bullion  and 
the  market  price,  no  such  regulation  can 
prevent  a  practical  change  in  the  stan- 
dard. If  the  market  price  should  be- 
come considerably  higher  than  the  stan- 
dard price,  the  coins  would  be  melted 
down  for  the  sake  of  the  profit  arising 
from  the  difference.  If  it  should  become 
considerably  lower  for  any  length  of 
time,  the  value  of  the  coins,  though  no- 
minally unchanged,  would  in  fact  be  de- 
Ereciated ;  for  they  would  exchange  for  a 
iSB  quantity  of  other  commodities  than 
they  exchanged  for  before.  And  thus  a 
currency  composed  exclusively  of  metals 
cannot  be  made  an  accurate  standard  of 
value  by  any  expedients  of  law. 

We  may  here  remark,  however,  that  a 
seignorage,  or  charge  by  government  to 
cover  the  expenses  of  coinage,  acts  as  a 
protection,  within  certain  limits,  against 
the  melting  of  coins,  because  unless  their 
value  be  depreciated  by  over-issue,  the 
whole  charge  will   be  added  to  their 


value  as  coins,  and  will  be  lost  when  they 
are  melted.  For  this  amongst  other  rea- 
sons a  seignorage  should  always  be 
charged  by  the  state. 

There  is  yet  another  imperfection  in 
coins,  as  standards  of  value.  Notwith- 
standing their  natural  durability,  they  are 
subject  to  continual  wear,  and  must  be 
gradually  diminished  in  weight  They 
are  also  exposed  to  the  fraudulent  expe- 
riments of  men  whose  trade  it  is  to  rob 
them  of  a  portion  of  their  weight  by  arti- 
ficial wear.  The  value  of  coins  is  there- 
fore certain  to  be  continually  depreciated 
by  loss  of  weight,  apart  from  any  other 
causes  of  variation. 

From  all  these  circumstances  it  is  evi- 
dent that  gold  and  silver  coins  have  qua- 
lities inherent  in  them  which  render  them 
necessarily  imperfect  standards  of  value, 
with  whatever  care  and  skill  they  may 
be  regulated.  But,  in  addition  to  these 
natural  causes  of  imperfection,  others 
have  been  artificially  produced  by  errone- 
ous or  dishonest  political  expedients. 
There  is  no  country  perhaps  in  which  the 
coinage  has  never  been  debased  by  the 
government  Debasement  of  coins  was 
formerly  a  common  artifice  for  increasing 
the  revenue  of  states,  and  it  has  been 
effected  in  three  different  ways : — I,  by 
diminishing  the  quantity  of  metal,  of  the 
standard  fineness,  in  coins  of  a  given  de- 
nomination ;  2,  by  raising  their  nominal 
value  and  ordaining  that  they  shall  pass 
current  at  a  higher  rate ;  and,  3,  by  de- 
basing the  metal  itself— t.tf.  by  leaving 
the  coin  of  the  same  weight  as  before,  but 
reducing  the  quantity  of  pure  metal  and 
increasing  the  quantity  of  alloy.  In  all 
these  ways  have  the  coins  of  England 
been  debased  at  different  periods  of  our 
history ;  and  to  so  great  an  extent  were 
they  debased  by  successive  kin^  that 
from  the  Conquest  to  the  reign  of 
Queen  Eli2abeth,  the  total  debasements  of 
the  silver  coins  have  been  estimated  at  65 
per  cent  (  Lord  Liverpool  On  Coins,  p.  35. ) 
By  expedients  of  an  opposite  character 
the  standard  of  coins  may  be  artificially 
raised ;  and  the  result  of  measures  con- 
nected wiUi  the  coinage  of  this  country 
was,  that  in  a  period  of  115  years,  from 
the  1st  James  I.  to  the  1st  George  I.  the 
value  of  gold  coins,  as  compared  with 
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silver  coins,  was  raised  39  per  cent  (Ibid, 
pw  84.)  No  further  examples  are  needed 
to  prove  the  inconstancy  of  coins  as  a 
stamdard,  when  they  form  the  sole  cur- 
rency of  a  country. 

Bat   notwithstanding  these   imperfec- 
tioDSt  the  convenience  of  gold  or  silver 
eoinage,  as  money,  has  led  to  the  uni- 
versal adoption  of  one  or  the  other,  or  of 
both  conjointly,  as  the  standard  of  value. 
The  objections  to  a  double  standard  have 
already  been  noticed,  but  throughout  a 
lofDg  period  of  the  history  of  this  country 
ve  find  gold  and  silver  prevailing  equally 
as  standards.  There  appears  to  have  been 
no  pablic  coinage  of  gold,  at  the  royal 
mintB,  prior  to  the  41st  Henry  III.    The 
gold  pennies  coined  at  that  time  were 
expressly  declared  not  to  be  a  legal  tender, 
and  never  obtained  a  very  general  circu- 
laliou.     Silver  was  then  the  universal  me- 
diooi  of  exchange,  and  the  people  were 
tmaccitttomed  to  the  use  of  gold  as  money : 
bat  as  their  commerce  and  riches  in- 
creased gold  naturally  became  more  con- 
venient for  large  payments.    The  results 
of  this  prepress  became  apparent  in  the 
reign  of  Edward  III.,  who  established  a 
general  circulation  of  gold  coins,  which, 
tfaoogb  partially  introduced  nearly  a  hun- 
dred   years  before,  by  Henry  III.,  had 
not    been   continued  by  his  successors. 
F^m  this  time  gold  and  silver  coins  cir- 
eolaled  together,  and  were  both   legal 
tenders.  To  what  an  extent  their  relative 
-value   varied  at  dififerent    periods,  has 
already   been  noticed;    but  they  were 
equally  recognised  by  law  as  authorised 
standards  of  value  in  all  payments  what- 
ever,  until  the  year  1774,  when  it  was 
declared  by  statute  (14  Geo.  III.  c.  42) 
tfaaty  in  future,  silver  coins  should  not  be 
a  l^S^  tender  in  payment  of  any  sum  ex- 
ceetung  25/^  except  according  to  their 
value  by  weight,  at  the  rate  of  5s.  2d.  an 
oanoe.    This  was  a  temporary  law,  but 
was  continued  by  several  statutes  until 
the  year  1816,  when  the  legal  tender  of 
silver  coins  was  further  restricted  to  pay- 
ments not  exceeding  forty  shillings  (56 
Geou  III.  c.  G8).    And  thus,  as  all  large 
payments  were  made  and  calculated  in 
gold  coins,  they  became  the  sole  standard 
of  value,  60  far  as  coinage  alone  was  the 
real  medium  of  exchange. 


The  expediency  of  adopting  gold  as 
the  standard  instead  of  silver,  hifis  been  a 
question  of  much  doubt  and  controversy 
amongst  the  highest  authorities  upon  mo- 
netary affairs.  It  was  the  opinion  of 
Locke,  of  Harris,  and  Sir  William  Petty 
(all  great  authorities)  that  silver  was 
the  general  money  of  account  in  England, 
and  the  measure  of  value  in  its  com- 
mercial dealings  with  other  countries. 
Its  general  adoption  for  such  purposes  was 
urged  as  a  proof  of  its  superiority  as  money 
over  gold ;  and  of  this  opinion  are  many 
thinkers  of  high  authority  at  the  present 
day.  On  the  other  hand  it  has  been  ar- 
gued, that  the  metal  of  which  the  chief 
medium  of  exchange  is  fabricated,  should 
have  reference  to  the  wealth  and  com- 
merce of  the  country  for  which  it  is  in- 
tended ;  that  copper  or  silver  coins  of  the 
lowest  denominations  suffice  for  the  con- 
venience of  a  very  poor  country ;  but  that 
as  a  country  advances  in  wealth  its  com- 
mercial transactions  are  mure  costly  and 
require  coins  of  corresponding  value.  As 
a  matter  of  convenience  this  is  undoubt- 
edly true.  Gold  is  the  standard  in  Eng- 
land; silver  is  the  standard  in  France; 
and  the  comparative  facility  of  effecting 
large  payments  in  the  current  coins  of  the 
two  countries  can  admit  of  little  doubt 
Habit  will  familiarize  the  use  of  silver, 
and  render  a  people  insensible  to  its  in- 
convenience; but  it  is  certain  that  in 
England  fif^  sovereigns  can  be  carried 
about  in  a  man's  waistcoat  pocket,  while 
in  France  the  value  of  that  sum  in  silver 
would  weigh  about  48  lbs.  troy :  so  heavy 
and  bulky,  indeed,  would  it  be  that  a  car- 
riage would  be  required  to  convey  it  from 
one  part  of  Paris  to  another. 

But  the  convenience  of  coin  for  a  cer- 
tain class  of  payments  is  a  question  quite 
distinct  from  that  of  its  fitness  for  a 
standard  of  value.  It  is  not  necessary  to 
exclude  gold  fh>m  the  coinage  because  it 
is  not  adopted  as  the  standard ;  it  may  be 
circulated  as  freely  as  the  people  desire 
to  use  it,  while,  instead  of  being  the  legal 
standard,  its  value  may  be  calculated  in 
silver.  If  silver  be  the  standard,  a  large 
gold  coinage  may  circulate  at  the  same 
time  for  the  convenience  of  larger  pay- 
ments, just  as  silver  circulates  for  small 
payments  where  gold  is  the  standard.   In 
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either  case,  however,  that  metal  which  is 
chosen  by  the  state  as  tiie  lawful  stODdard 
governs  all  calculations  and  bargains, 
while  the  other  metal  merely  conforms 
to  its  standard,  and  is  subsidiary  to  it. 
But  even  if  the  relative  convenience  of 
gold  or  silver  as  a  standard  were  the  sole 
question,  it  could  not  be  determined  by 
the  modes  of  effecting  large  payments 
onl^'.  All  payments  are  calculated  as 
easily  in  the  coins  of  one  metal  as 
of  another,  in  whatever  form  they  may 
be  actually  effected.  But  by  far  the 
greater  number  of  bargains  are  made  for 
articles  of  small  value.  It  is  in  silver 
and  copper  that  the  consumption  of  all 
commodities  is  mainly  pud  for.  The 
wages  of  the  country  are  paid  and  ex- 
pended in  that  form ;  and  in  that  form 
the  prices  of  nearly  all  the  ordinary  arti- 
cles of  daily  use  are  calculated.  How- 
ever the  wholesale  bargains  of  mer- 
chants may  be  conducted,  the  goods 
bought  and  sold  by  them  are  ultimately 
distributed  to  the  consumers  in  very 
small  quantities,  the  prices  of  which  are 
estimated  in  silver  and  copper.  The  ag- 
gregate value  of  the  small  bargains  must 
be  equal  to  that  of  the  large  mercantile 
bargains  which  relate  to  the  internal 
trade  of  the  country,  and  in  frequency 
and  number  they  are,  beyond  all  com- 
parison, more  important  It  is  certain, 
also,  that  in  the  vast  operations  of  com- 
merce the  bargains,  in  whatever  medium 
they  may  be  oJculated,  are  very  rarely 
paid  for  in  any  coin  whatever,  but  are 
settled  by  various  forms  of  credit ;  while 
all  minor  transactions — the  bargains  of 
daily  life — can  be  adjusted  by  money 
payments  only.  It  is  for  such  purposes, 
therefore,  that  the  metallic  currency  of 
a  country  is  mainly  needed ;  and  it  may 
be  contended  with  much  force,  that  silver 
represents  the  value  of  commodities  more 
universally  than  gold,  and  is  consequently 
a  fitter  standard. 

The  fitness  of  a  standard,  however, 
cannot  be  determined  solely  by  consi- 
derations of  convenience;  for  we  must 
chiefly  regard  its  intrinsic  qualities  as  a 
permanent  measure  of  value.  How  shall 
uniformity  of  value  be  maintained  as  far 
as  practicable  in  the  money  of  a  country  ? 
is  the  main  question  to  be  determined; 


and  not.  Which  is  the  most  convenient 
form  in  which  to  make  bargains?  In 
what  medium  shall  the  whole  property 
of  the  country  be  valued,  from  one  year 
to  another?  By  what  standard  shall  the 
relative  value  of  all  things  be  compared  ? 
How  shall  fluctuations  be  restrained  in 
the  value  of  this  standard  itself?  These 
are  the  questions  to  be  answered. 

In  fiivour  of  gold  as  a  standard  it  is 
argued  that  being  less  extensively  used 
for  plate  and  other  manufactures,  it  is  less 
an  article  of  commerce  than  silver,  and  is 
confined  more  specifically  to  the  purposes 
of  money.  On  the  other  hand,  it  is  con- 
tended that  gold  is  used  in  large  quan- 
tities for  jewellery,  watches,  and  decora- 
tive purposes,  and  that  being  a  compara- 
tively scarce  material,  its  consumption,  in 
this  manner,  affects  its  quantity  and  value 
to  a  greater  extent  than  the  use  of  plate 
affects  the  price  of  silver.*  And  in  this 
argument  there  is  much  weight,  for  it  is 
estimated  that  the  quantity  of  gold  com- 
pfured  with  the  quantity  of  silver  is  as 
1  to  50;  and  their  relative  value  is  as 
1  to  15.  (See  Bullion  Report,  1810, 
Allen's  Evidence.)  Now  it  is  evident 
that  any  variation  in  the  commercial  de- 
mand for  gold  must  be  more  sensibly  felt 
than  a  similar  variation  in  the  demand 
for  silver. 

But  it  is  not  sufficient  to  consider  the 
demand  for  the  precious  metals  as  articles 
of  consumption  only ;  they  are  suddenly 
sought  for  in  large  quantities  for  other 
purposes.  If  the  exchanges  be  unfavour- 
able to  a  country,  its  precious  metals  are 
in  greater  demand  for  exportation  than 
its  commodities ;  or  if  there  be  a  foreign 
war,  its  metals  are  in  demand  for  the 
payment  of  the  troops  and  for  the  pur- 
chase of  food  and  munitions  of  war. 
Here  again  gold  must  feel  tlie  demand  to 
a  greater  extent  than  silver.  If  metals 
be  required  for  exportation  in  payment  of 
goods,  gold  is  sure  to  be  preferred  by 
merchants ;  it  is  compact  ana  portable ;  a 
large  value  can  be  exported  at  a  small  cost 
and  without  difficulty ;  while  fifteen  times 
as  much  silver  must  be  taken  to  effect  the 


*  For  an  nccoant  of  tlie  conaumption  of  pold 
and  rilvtnr  in  varioui  manuflictures,  see  Jacob  '  On 
the  fteciooa  Metal*,'  chap.  xxvi.  vol.  U.  p.  S70. 
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!  purpose.  In  war  gold  is  even  more 
in  request  than  for  the  purposes  of  com- 
meroe :  its  facility  of  transport  is  so  im- 
portant that  it  most  be  obtained  at  any 
cost,  and  it  is  oonjeqnently  drained  from 
all  ooontries  in  which  it  can  be  found. 
Thna  not  only  is  gold,  from  its  limited 
qnantity,  more  sensibly  affected  by  any 
increased  demand  than  silver;  but  it  is 
more  peculiarly  liable  to  great  and  sud- 
den drains  from  any  country  in  which  it 
tarms  the  standard  of  value. 

If  it  shoald  bappcsi  that  one  ooontry 
has  a  large  gold  coinage  in  circulation 
in   addition  to  all  the  bullion  which  is 
required  for  the  purposes  of  commerce, 
wlule  all  the  adjacent  countries  use  a 
ailiner  currency,  and  possess  ver^  little 
nK»re  gold  than  is  necessary  for  its  con- 
sumption, it  is  clear  that  whenever  a 
lai^ge  demand  for  gold  arises,  it  must  be 
directed  to  the  country  in  which  there  is 
a  gold  currency.    That  country  will  be 
immediately  used  by  all  others  as  a  rich 
^(^d  mine,  whence  abundance  of  metal 
without  alloy,  and  assayed  ready  to  their 
lianda,  may  at  once  be  grasped,  without 
digging  in  the  earth.    No  laws  and  no 
vigilance  can  restrain  its  export:  as  soon 
as  it  is  wanted  abroad,  it  disappears  like 
water  through  a  sieve.    And  this  has 
been   the   case  with  England.     Every 
other  country  in  Europe  has  a  silver  stan- 
daxd;  and  whenever  gold  is  wanted,  her 
coinage  supplies  it    The  extent  to  which 
gold  IS  exported  when  the  foreign  ex- 
changes are  unfavourable  may  be  esti- 
mated from  the  returns  of  bullion  re- 
tained by  the  Bank  at  different  periods. 
On  the  28th  February,  1824,  the  Bank 
had  in  its  coffers  13,810,060/.  in  bullion ; 
at    the   same    period,  in  1825,  it  had 
8,779,100/.;  on  the  S  1st  August  in  that 
year     its    treasure    was     reduced     to 
3,634»324/.;  and  on  the  28th  February, 
1826,  to  2,459,510/.    Again  in  March, 
1836,  the  bullion  ai^ounted  to  8,003,400/., 
but  was  reduced  bv  the  following  Feb- 
marj  to  3,938,750/.    A  similar  exhaus- 
tion of  treasure  was  exhibited  in  1838-9. 
In  December,  1838,  the  Bank  possessed 
9,686,000/.  of  bullion;  and  in  August, 
1839,  no  more  than  2,444,000/. 

These  are  undoubtedly  very  strong  ob- 
jections to  a  gold  standard,  and  in  order 


to  test  them  thoroughly  it  would  be  satir 
factory  to  compare  the  actual  prices  of 
gold  and  silver,  and  estimate  their  rela- 
tive variations.  But  such  comparisons 
are  extremely  delusive,  for  there  is  no 
common  standard  by  which  to  compare 
the  price  of  each  metal.  If  silver  be 
purchased  with  gold,  how  shall  we  deter^ 
mine  in  which  there  has  been  variation  ? 
Or  if  gold  and  silver  be  both  purchased 
alike  with  bank  notes,  there  is  a  standard 
wanting ;  for  the  notes  are  made  to  con- 
form to  the  value  of  the  gold,  and  not  to 
the  value  of  the  silver.  These  elements 
of  uncertainty  make  all  returns  fallacious ; 
but  if  reliance  could  be  placed  upon  them, 
the  fluctuations  in  the  price  of  silver 
bullion  would  appear  to  be  very  slightly 
greater  than  those  of  gold  (see  Bank 
Charter  Report,  1832,  Sess.  Paper,  No. 
722,  App.  p.  98 ;  Banks  of  Issue  Report, 
1841,  No.  410,  App.  p.  316).  These  results 
do  not  corroborate  the  objections  to  a  gold 
standard ;  but  it  must  be  recollected  that 
independentiy  of  fluctuations  in  the  prices 
of  bullion,  a  diminution  in  the  quantity 
of  money  circulating  in  a  countnr  raises 
the  value  of  the  remainder,  and  disturbs 
its  relation  to  the  prices  of  other  commo- 
dities. It  is  in  this  form  that  the  effects 
of  an  abstraction  of  gold  must  be  felt 
rather  than  in  the  price  of  bullion ;  and 
though  its  influence  upon  prices  is  very 
injurious,  the  cause  is  not  always  percep- 
tible. If  a  country  had  a  circulation  com- 
posed exclusively  of  gold,  it  might  some- 
times be  deprived  of  all  its  money ;  if  of 
gold  and  silver  conjoindy,  it  miffht  some- 
times be  deprived  of  all  its  gold ;  but  no 
cocny  cogld  be  deprived  of  all,  or  nearly 
all,  its  silver  by  the  operations  of  com- 
merce. When  paper  money  is  added  to 
gold  and  silver  coins  as  part  of  the  cir- 
culation, a  country  can  always  command 
a  sufficient  quantity  of  money ;  but  the 
drain  of  its  metals  has  an  important  in- 
fluence upon  the  value  of  its  circulating 
medium,  and  upon  the  operations  of  com- 
merce ;  but  of  these  matters  more  will  be 
said  hereafter. 

The  prindpal  imperfections  of  the 
precious  metals  as  standards  of  value 
have  now  been  adverted  to.  Both  of  them 
are  less  liable  to  variations  than  any  other 
known  commodity  which  could  be  used 
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for  the  purposes  of  money ;  but  of  the 
two,  silver  would  appear  to  be,  upon  the 
whole,  the  most  suitable  fbr  a  standard  of 
value. 

But  whatever  metal  may  be  chiefly 
used  as  money,  there  is  a  disadvantage 
attending  the  circulation  of  coins  whidi 
remains  to  be  noticed.  To  maintain  a 
large  circulation  of  them  is  the  most  ex- 
pensive mode  of  furnishing  a  people  with 
a  medium  of  exchange.  In  the  first  place 
the  whole  value  of  the  metals  of  which 
they  are  composed,  is  subtracted  from  the 
productive  capital  of  the  country,  in  order 
to  facilitate  the  exchange  of  other  com- 
modities. Unless  ihiB  expense  be  abso- 
lutely necessary,  it  is  an  unwise  extrava- 
gance. It  is  as  if  children  should  play  at 
cards  with  gold  counters  instead  of  ivory 
fish.  Secondly,  the  wear  and  abrasion  of 
coins  makes  it  necessary  to  supply  their 
deficiency  with  more  of  these  costly 
metals,  in  addition  to  the  amount  already 
coined.  Thirdly,  not  only  are  coins  di- 
minished in  w;eight,  but  great  numbers 
are  irretrievably  lost  and  destroyed. 
They  are  buried  in  the  earth  by  misRrs, 
and  never  found  again ;  they  are  lost  in 
the  sea;  ihey  are  wasted  by  fire;  they 
are  dropped  m  the  roads,  and  trampled 
under  foot  with  the  dust  and  stones. 
Every  accident  of  this  kind  diminishes 
the  wealth  of  the  country,  and  wastes  the 
products  of  its  labour.  Some  cheaper 
kind  of  money  therefore  should,  as  far  as 
possible,  be  used  as  a  substitute  for  gold 
and  silver ; — and  such  a  substitute  has  been 
found  in  paper. 

Not  only  is  paper  more .  econonucal 
than  gold  and  silver,  but  it  is  mor^bn- 
venient  than  either  for  effecting  large 
payments,  or  for  transmitting  sums  of 
money  to  a  distance.  In  this  respect  it 
excels  gold  more  than  gold  excels  silver. 
A  million  of  money  may  be  paid  in 
bank  notes  as  easily  as  ten  sovereigns, 
and  transmitted  to  a  distance  even  more 
easily. 

But  notwithstanding  these  advantages, 
paper  may  be  deemed  an  imperfect  in- 
strument of  exchange,  because  it  is  sub- 
iect  to  forgery.  It  shares  this  defect, 
however,  with  other  kinds  of  money. 
Gold  and  silver  coins  are  counterfeited  in 
teser    metals;  paper-money  ia  imitated 


by  the  forger.  But  the  more  exquisite 
the  art  with  which  a  coin  is  stmclE,  the 
more  difficult  is  it  to  counterfeit  its  im- 
pression ;  and,  in  the  same  manner,  the 
more  elaborate  the  design  of  a  promissory 
note,  the  greater  will  be  the  obstacles  to 
forgery.  No  precautions,  perhaps,  can 
altogether  prevent  a  spurious  imitatiofn  of 
valuable  articles;  but  the  possibility  of 
forgery  can  only  be  objected  to  the  use  of 

Sper-money  in  the  same  manner  as  the 
nger  of  buying  paste  omamentB  may 
be  urged  against  the  wearing  of  dia- 
monds. 

Paper  is  thus  as  well  suited  as  any 
other  material  for  the  purposes  of  a  cur- 
rency ;  but  its  character  is  essentially  dif- 
ferent from  that  of  other  descriptions  of 
money.  Its  cheapness,  which  renders^  its 
use  economical,  prevents  it  from  being 
exchanged  as  an  absolute  equivalcDt  for 
other  commodities.  Gold  and  silver 
have  a  value  of  their  own,  distinct  from 
their  value  as  money ;  but,  except  in  its 
monetary  character,  paper  is  nearly 
worthless.  To  be  accepted,  therefore,  in 
exchange  for  commodities,  jpaper  must 
represent  some  value  besides  its  own.       i 

In  considering  what  that  value  may  be, 
it  will  be  convenient  to  describe  the  cha- 
racter and  functions  of  a  promissory  note. 
The  state,  a  bank,  or  some  person  of 
known  wealth,  instead  of  paying  a  sum 
of  money  in  the  ordinary  coins  of  the 
country,  issues  a  note  promising  to  pay 
that  sum,  on  demand,  to  any  person  who 
shall  present  it  for  payment  This  is 
the  form  of  promissory  notes  which  cir- 
culate as  money :  but  there  are  also  pro- 
missory notes,  payable  at  some  particular 
period,  which,  for  reasons  which  will  be 
presently  explained,  do  not  form  part  of 
a  monetary  circulation.  Now,  in  the 
ordinary  transactions  of  life,  no  one  will 
promise  to  pay  a  sum  of  money  without 
receiving  or  expecting  to  receive  an  equi- 
valent for  it,  and  such  equivalent,  what- 
ever it  may  be,  is  the  value  represented 
by  the  note.  Suppose  that  A  in  London 
owes  B  at  Edinbursh  a  thousand  pounds, 
and  tiiat  he  has  a  thousand  sovereigns  to 
discharge  his  debt  Instead  of  trans- 
mitting the  gold  to  Edinburgh,  A  takes 
it  to  the  bank  and  exchanges  it  for  a 
promissory  note  of  that  amount,  which  is 
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accepted  by  B  in  payment  of  his  debt 
In  this  case  it  is  dear  thai;  the  note  re- 
presents a  thousand  sovereigns ;  and  any 
person  in  whose  possession  it  may  be  can 
obcain  them  from  the  bank.  Suppose 
again  diat  C  applies  to  D  for  a  loan  of 
lOOO/.,  for  the  repayment  of  whidi  he  is 
able  to  offer  secority  in  the  shape  of 
goods  or  property ;  and  that  D,  instead  of 
advancing  that  sum  in  money,  gives  him 
his  promissory  note  for  lOOOl.  payable  on 
denuand.  In  that  case,  the  promissory 
note,  if  issaed  by  a  solvent  person,  would 
be  equally  payable  in  coined  money,  but 
H  would  represent  the  security  upon 
whi^  it  was  given.  The  issuer  of  the 
note  will  suffer  if  that  security  be  insuf- 
^cient,  for  he  has  pledged  his  own  pro- 
perty against  it;  but  the  interest  which 
he  expects  to  receive  is  a  compensation 
for  the  risk  he  incurs  in  realizing,  as  it 
were,  the  property  of  another.  A  pro- 
misaory  note,  it  seems,  may  therefore  re- 
present either  coined  money  or  capital  in 
any  other  form.  But  here  an  important 
qoestion  arises  which  affects  the  entire 
character  of  paper-money.  Why  do  per- 
sons accept  promissory  notes  instead  of 
gold  and  silver  ?  Why  are  they  satisfied 
with  the  representative  of  value  instead 
of  receiving  the  value  itself?  For  the 
explanation  of  this  point  it  will  be  neces- 
sary to  divide  promissory  notes  into  two 
kinds,  viz.:  1,  those  issued  by  the  state, 
or  by  a  state  bank;  and  2,  those  issued 
by  bankers,  or  other  persons  unconnected 
with  the  state. 

1.  Pramissoty  notes  issued  by  the  state 
oar  by  a  state  bank  are  under  the  pro- 
teotioa  of  the  law,  and  are  made  a  legal 
tender.  When  once  in  circulation  they 
dzschar^  debts  as  completely  as  the  cui^ 
rent  com;  they  mav  not  be  refused  in 
payment,  although  if  from  any  cause  their 
Talue  be  depreciated,  they  may  be  taken 
in  exchange  for  a  less  sum  than  they 
profess  to  represent.  Such  notes  are 
therefore  money,  to  all  intents  and  pur- 
poses, just  as  if  they  were  composed  of 
Sold  and  silver.  Their  value  is  liable  to 
actuation,  according  to  the  regulations 
onder  which  they  are  issued :  but  they 
are  lawfbl  money,  coined  by  the  state  in 
paper,  instead  of  in  the  precious  metals. 
Such  money  will  be  current  throughout 


the  country  in  which  it  is  issued ;  but  it 
differs  from  gold  and  silver,  inasmuch  as 
it  cannot  serve  the  purposes  of  an  inter- 
national currency.  Gold  and  silver  are 
current  all  over  the  world,  and  their  value 
is  everywhere  understood;  but  paper- 
money  is  necessarily  confined  to  the  pur- 
poses of  internal  circulation. 

2.  Promissory  notes  issued  by  bankers 
or  other  persons  unconnected  with  the 
state,  not  being  a  legal  tender,  mav  be  re- 
fused in  payment  of  any  debt  Tnev  can 
onl^  be  circulated,  therefore,  with  the 
entire  concurrence  of  those  who  receive 
them.  It  is  by  means  of  banking  ac- 
commodations, however,  that  they  usually 
get  first  into  circulation.  A  person  who 
wishes  to  borrow  money  is  not  verjr  par- 
ticular concerning  the  form  in  which  he 
obtains  it,  and  he  willingly  accepts  a  note, 
if  it  be  offered  him  instead  of  gold.  He 
probably  owes  money  to  another  to  whom 
he,  in  his  turn,  offers  the  note  as  payment 
This  third  party  will  readily  accept  it,  for 
he  wishes  to  secure  the  payment  of  the 
debt,  and  if  he  distrust  the  value  of  the 
note,  he  may  immediately  call  upon  the 
party  who  issued  it,  for  gold.  When  the 
credit  and  solvency  of  a  bank  are  well 
known  in  any  neighbourhood,  its  notes 
pass  from  hand  to  hand  without  any  dis- 
trust, but  they  rarely  circulate  beyond 
the  adjacent  district  Within  its  own 
district  they  are  received  as  money,  as 
readily  as  a  state  bank-note  is  received  all 
over  the  country ;  beyond  its  district  they 
are  sure  to  be  returned  for  gold,  just  as  a 
Bank  of  England  note  would  be  returned 
fhnn  Russia.  A  bank  of  issue  is  also  a 
bank  of  deposit  and  the  people  amongst 
whom  its  notes  are  circulated  pay  them 
into  the  bank  whence  they  issued,  and 
receive  credit  for  them — not  as  notes  only, 
but  as  current  money  :  and  when  they 
draw  again  upon  their  deposits,  they  may 
receive  the  amount  in  gold  and  silver  or  in 
state  bank-notes.  In  this  manner  the  dis- 
tinction between  local  notes  and  other 
descriptions  of  moiiey  is  gradually  lost 
sight  of;  they  are  readily  convertible: 
they  are  universally  circulated  :  habit 
familiarises  the  use  of  them;  and  at 
length,  without  the  sanction  or  protection 
of  any  law,  they  become  money :  usage, 
and  not  the  state,  has  coined  them.  Still 
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&ny  one  may  refuse  to  receive  them,  and 
the  extent  of  their  circulation  depends 
upon  the  credit  of  the  issuer.  Let  a  whis- 
per be  heard  against  his  sohrency,  and  in 
a  single  day  all  his  notes  may  be  returned 
to  him  for  immediate  payment  in  the  cur- 
ren<y  of  the  state. 

The  circumstances  which  occasion  a 
large  circulation  of  both  these  kinds  of 
papei^mouey  in  a  country,  are  the  con- 
venience of  such  a  circulation  and  the 
difficulty  of  obtaining  a  sufficient  coinage 
for  effecting  the  various  purposes  for 
which  money  is  used.  The  demand  for 
money  is  continually  increasing  in  pro- 
portion to  the  increase  of  commodities  in 
quantity  and  value :  and  in  a  rapidly  im- 
proving country  no  coinage  can  keep  pace 
with  such  an  increase.  When  paper- 
money  is  issued  it  does  not  supersede 
gold  and  silver,  but  is  used  concurrently 
with  them.  Its  denominations  of  value 
are  the  same  as  those  of  the  coins ;  and  if 
it  be  a  properly  regulated  currency,  its 
value  will  also  be  precisely  the  same  as 
that  of  the  coins  of  a  like  denomination. 
A  hundred  pound  note  should  be  of  pre- 
cisely the  same  value  as  a  hundred  sove- 
reigns. But  how  is  this  equality  of  value 
to  be  maintained  between  two  descriptions 
of  money  difiering  so  materially  in  cha- 
racter ?  Gold  and  silver,  as  already  ex- 
plained, have  a  known  value  as  articles  of 
commerce,  and  their  real  value  depends 
upon  the  quantity  of  labour  required 
for  their  production.  If  this  continue 
unchanged  for  many  years,  their  ex- 
changeable value  may  still  be  liable  to 
fluctuation  by  reason  of  varying  propor- 
tions between  supply  and  demand.  The 
supply  of  them  may  be  the  same  with  an 
increased  demand :  or  the  demand  may 
remain  the  same  and  the  supply  be  either 
increased  or  diminished.  But  paper  has 
scarcely  any  real  value  when  used  as 
money ;  the  labour  expended  upon  it 
compared  with  its  denomioation  of  value 
is  merely  nominal :  and  its  value,  sup- 
posing its  credit  to  be  good,  must  there- 
fore depend  entire1y*upon  the  proportion 
which  the  quantity  issued  bears  to  the 
requirements  of  commerce.  If  less  be 
issued  than  there  is  a  demand  for,  its 
value  will  rise ;  if  it  be  issued  in  excess, 
its  value  will  be  depreciated.    So  strong 


b  the  operation  of  this  principle,  that  pro- 
missory notes,  which  are  a  legal  tender, 
may  even  be  raised  above  the  value  of 
^old,  though  inconvertible  into  specie, 
if  their  amount  be  sufficiently  limited. 
This  result  was  actually  produced,  aAer 
the  suspension  of  specie  payments  in 
1797;  when,  so  far  from  being  depre- 
ciated in  value,  bank-notes  bore  a  premium 
over  gold,  until  they  were  issued  in  excess 
and  fell  to  a  discount  It  is  evident,  there- 
fore, that  the  value  of  paper-money  is 
independent  of  convertibility.  ^  If  con- 
vertible, but  issued  in  excess,  its  value 
will  be  depreciated ;  if  inconvertible, 
but  limited  in  amount,  its  value  will  be 
sustained.  And  further,  if  government 
paper  and  local  notes  be  concurrently  in 
circulation,  and  if  either  be  issued  in 
excess,  the  value  of  both  will  be  depre^ 
ciated,  because  the  ag^gate  quantity 
of  paper-money  will  be  mcreased  beyond 
the  demand  for  it 

The  mode  of  regulating  the  issue  of 
paper-money  so  as  to  sustain  its  value  and 
to  prevent  it  from  fluctuation,  is  one  of 
those  difficult  problems  which  have  per- 
plexed theorists  and  statesmen,  and  still 
remain  to  be  completely  elucidated  by 
experience ;  but  the  principles  upon  whidi 
any  sound  system  of  paper-currency  most 
be  founded  are  now  agreed  upon  by  the 
best  authorities. 

Let  it  be  supposed  that  no  pap^r-money 
is  in  circulation  but  ^vemment  notes, 
inconvertible  into  specie,  and  that  it  is 
the  desire  of  government,  to  maintain 
them  at  the  same  value  as  the  gold  and 
silver  coinage.  By  what  principle  could 
the  issue  be  regulated  so  as  to  effect  this 
object?  Gold  and  silver  maintain  a  rea- 
sonable steadiness  of  price,  as  they  are 
possessed  of  a  real  value,  and  being  in 
demand  all  over  the  world,  are  distri- 
buted in  quantities  proportioned  to  the 
wants  of  each  country.  Without  any  stan- 
dard price  being  fixed  by  the  state,  their 
value  will,  therefore,  be  self-regulated; 
but  paper-money,  not  being  possessed  of 
any  real  value,  has  no  element  of  stability 
in  itself,  and  unless  its  issue  be  adjusted 
with  the  utmost  nicety,  its  value  will  be 
constandy  fluctuating.  As  the  object  to 
be  secured  is  an  equality  of  value  be- 
tween the  precious  metals  and  paper- 
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money,  and  as  the  fbnncr  have  an  ele- 
ment of  stability  which  is  wanting  in  the 
Utter,  it  is  clear  that  paper-money  must 
be  made,  in  some  manner,  to  conrorm  to 
the  value  of  the  precioos  metals.  Now 
this  can  only  be  accomplished  by  making 
paper-money  convertible  into  gold  or 
silver,  whenever  its  holders  demand  such 
a  conversion.  To  regulate  the  issues  of 
^convertible  paper  is  like  filling  a  vessel 
vith  water,  in  the  dark,  and  without  a 
measore :  it  is  by  the  overflow  only,  that 
the  vessel  is  known  to  be  lull ;  while  a 
convertible  paper,  under  proper  regula- 
tion, adjusts  Itself  to  the  standard  of  the 
precious  metals. 

If  convertibility  be  desirable  when 
there  is  no  other  paper  in  circulation  but 
that  issued  by  government,  it  is  indis- 
poisable  when  promissory  notes  are  per- 
mitted to  be  issued  by  other  parties ;  for, 
in  that  case,  it  is  necessary  to  guard 
^inst  an  excessive  issue  of  both  descrip- 
tiofis  of  paper;  and  when  government 
paper  is  convertible,  other  issues  of  paper 
▼ill  in  some  degree  conform  to  its  stand- 
^  as  it,  in  its  turn,  conforms  to  that  of 
the  precious  metals. 

The  manner  in  which  convertibility 
restrains  the  over-issue  of  notes  may  be 
thns  explained.  If  too  much  money  be 
in  circulation,  its  value  is  depressed,  and 
the  prices  of  conmiodlties  relatively  raised. 
It  thus  becomes  more  profitable  to  export 
iQoney  than  commodities  in  payment  of 
the  price  of  imports;  but  paper-money 
not  being  eurrent  abroad,  gold  or  silver 
is  taken,  and  whenever  this  occurs,  the 
exchanges  are  said  to  be  un&vourable.  If 
a  state  bank  issuing  notes  be  required  to 
give  gold  or  silver  m  exchange  for  them, 
it  must  be  constantly  possessed  of  a  large 
«tore  of  the  standard  metal.  If  it  be  the 
wie  or  chief  bank  of  issue,  it  will  be  the 
principal  depository  of  bullion  in  the 
cwmtiy ;  and  thus  any  drain  caused  by 
an&vourable  exchanges  will  be  first  and 
chiefly  felt  by  it.  Persons  wishing  to 
f  xport  bullion  will  demand  it  of  the  bank 
in  exchange  lor  notes.  In  this  wav  the 
bank  is  apprised  of  the  state  of  the 
foreign  exchanges,  and  learns  that  money 
is  too  abundant ;  while  it  has  the  power 
of  immediately  contracting  its  circulation 
hj  means  of  this  very  demand  for  bullion. 


It  has  merely  to  lock  up  those  notes 
which  it  has  received  back  in  exchange 
for  bullion,  and  every  exportation  of  its 
bullion  effects  a  proportionate  contraction 
of  the  currency  and  restores  the  ex- 
changes to  a  healthy  state,  by  adjusting 
the  quantity  of  money  to  the  requirements 
of  commerce.  This  is  a  simple  mode  of 
regulating  the  circulation  of  a  country, 
and  if  all  the  paper-money  were  issued  by 
one  body  only,  it  could  not  fail  to  be  effec- 
tual. So  far  as  the  principle  has  been  tested 
in  England  it  has  been  successful ;  but  its 
operation  has  been  interfered  with  by  the 
competing  issues  of  many  independent 
banks,  and  by  the  admixture  of  banking 
business  ^ith  the  issue  of  notes,  in  the 
bank  itself.  Both  these  causes  of  dis* 
turbance  have  been  partially  provided 
against  by  the  recent  Bank  Charter  Act 
(7  &  8  Vict  s.  32),  and  the  experience 
of  a  few  years  will  show  if  there  be  any 
imperefction  in  tiie  principle,  that  the 
paper-circulation  of  the  country  must  be 
regulated  by  the  foreign  exchanges. 

Any  further  reference  to  the  particular 
laws  and  practice  by  which  the  circula-  . 
tion  of  this  country  is  regulated,  in  con- 
nection with  a  complicated  system  of 
banking,  will  be  unnecessary  for  the  ex- 
planation of  principles,  and  these  matters 
have  already  been  treated  under  another 
head.  [Bank.]  But  we  cannot  quit  the 
subject  of  convertibility  without  advert- 
ing to  a  point  of  great  importance.  In 
order  to  regulate  the  issues  of  paper  with 
reference  to  the  exchanges,  it  is  by  no 
means  necessary  that  gold  or  silver  coins 
should  be  given  by  the  issuing  body  in 
exchange  for  its  own  notes.  Uncoined 
bullion  would  serve  the  purpose  equally 
well,  and  would  occasion  a  considerable 
economy  in  the  coinage.  It  would  be 
sufficient,  therefore,  to  require  the  bank, 
or  other  issuing  body,  to  give  bullion  in 
exchange  for  its  notes,  at  the  standard 
price,  whenever  a  certain  amount  should 
be  demanded.  There  can  be  no  object 
in  giving  facilities  to  every  person  who 
possesses  a  5/.  note,  to  exchange  it  for 
gold,  and  much  mischief  is  caused  by 
such  facilities,  in  times  of  panic;  while, 
on  the  other  hand,  no  impediment  would 
be  offered  to  the  great  operations  of  com- 
merce by  raising  the  minimum  quantity 
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of  bullion  to  be  demanded.  By  thU 
arrangement  whenever  notes  fell  below  the 
value  of  bullion,  they  would  be  brought 
in  exchange  for  it,  until  the  prices  of 
both  were  again  equalized ;  and  if  by  any 
undue  limitation  of  issue,  the  value  of 
notes  should  be  raised  above  that  of  bul- 
lion, the  bank  should  be  obliged  to  give 
its  notes  in  exchange  for  bullion.  In  this 
manner  the  circulation  would  be  enlarged 
and  the  equilibrium  between  gold  and 
paper  restored.  This  excellent  system  was 
proposed  by  the  late  Mr.  Ricardo  in  his 
able  pamphlet  entitled  *  Proposals  for  an 
Economical  and  Safe  Currency,'  and  was 
carried  into  effect,  for  a  short  period,  on 
the  resumption  of  cash-payments,  in  1819, 
but  was  succeeded  by  the  present  plan  of 
convertibility  into  gold  coin,  which  is 
more  costly  and  less  secure  in  its  opera- 
tion. 

In  regard  to  the  issue  of  paper-money 
there  are  two  antagonist  theories,  which 
remain  to  be  noticed,  although  it  will  be 
impossible  to  enter  fully  into  the  argu- 
ments by  which  each  is  supported.  By 
one  it  is  proposed  that  all  paper-money 
should,  like  gold  and  silver,  be  coined 
by  the  state  alone,  in  order  that  its  issue 
may  be  properly  regulated  and  its  con- 
vertibility secui^.  By  the  other  it  is 
maintained  that  the  issue  of  paper-money 
should  be  open  to  all  persons  without 
restriction,  like  the  drawing  of  bills  of 
exchange,  except  in  so  fiu*  as  securities 
may  be  necessa^  for  the  solvency  of  the 
issuers.  In  this  country  neither  of  these 
principles  has  been  adopted  singly,  but 
the  circulation  has  been  founded  upon 
the  union  of  them  both.  It  has,  however, 
been  the  policy  of  the  eovernment  gra- 
dually to  contract  the  issues  of  private 
banks,  and  to  replace  them  by  the  notes 
of  the  Bank  of  England,  which,  for  the 
purposes  of  issue,  now  stands  in  the  posi- 
tion of  the  government  itself. 

In  considering  the  relative  merits  of  a 
system  of  government  issues  and  of  free 
competition  amongst  issuing  bodies,  there 
are  three  main  questions  to  be  considered 
— 1st,  the  profits  arising  from  the  issue 
of  notes;  2ndly,  the  solvency  of  the 
issuers ;  3rdly,  the  convertibility  of  the 
notes  and  the  securities  against  over- 
issue.    IT  the  two  first  questions  were 


the  sole  consideration,  it  would  be  diffi- 
cult to  oppose  the  claims  of  th«e  wh9 
insist  upon  the  right  of  free  issue. 

1.  The  profits  arising  from  the  circula- 
tion of  paper  may  be  regarded  as  one  of  the 
many  lonns  in  which  profits  are  realised 
by  trade.  It  is  true  that  the  right  of  issuing 
money  has  ordinarily  been  claimed  as  a 
royal  prerogative,  and  that  promissory 
notes  might  be  included  in  that  category. 
If  such  a  claim  had  been  made  on  the 
first  introduction  of  paper-money,  it  could, 
undoubtedly,  have  been  supported  by 
the  analogy  which  paper-money  bears  to 
a  coinage ;  and  if  the  law  had  pronounced 
in  favour  of  the  claim,  a  lucrative  prero- 
gative would  have  been  created,  instead 
of  a  profitable  branch  of  banking.  But 
no  sucJi  claim  was  advanced:  the  issue  of 
notes  has  always  been  distinct  from  the 
coinage  of  money ;  and  the  state  is  now 
no  more  entitled  to  the  profits  arising 
from  a  paper-circulation,  than  to  the  pro- 
fits of  any  other  description  of  business. 
•  2.  The  solvency  of  the  issuers  of  pro- 
missory notes  is  a  matter  which  can  be 
provided  for  by  law.  There  are  few  who 
will  question  the  necessity  of  some  secu' 
rity,  when  money  is  permitted  to  be  issued 
by  private  parties.  It  is,  indeed,  con- 
tended by  some  that  a  promissory  note  is 
like  a  bill  of  exchan^e---that  it  represents 
capital  and  securities,  and  that,  in  its 
representative  character,  it  is  circulated 
instead  of  money,  upon  the  credit  of  the 
issuer,  and  ujpon  the  responsibility  of  those 
who  accept  iL  But  there  is  an  essential 
difierence  between  a  promissory  note  and 
a  bill  of  exchange.  The  one  is  money 
and  discharges  a  debt ;  the  other  leaves  a 
debt  ontstandine  until  the  bill  becomes 
due  and  is  paid.  Again,  a  note  passes 
from  hand  to  hand  upon  the  sole  credit  of 
the  issuer ;  a  bill  of  exchange  passes  not 
only  upon  the  credit  of  the  acceptor*  but 
also  upon  the  credit  and  responsibility 
of  eacn  endorser.  A  bill  is  circulated 
amongst  merchants  precisely  as  credit  is 
given  to  persons  of  kaown  solvency ;  but 
a  promissory  note,  whatever  may  be  the 
89lvency  of  its  issuer,  if  receivra  at  ail, 
is  received  as  money,  and  is  a  final  dis- 
charge of  a  debt  It  is  obviously  jost* 
therefore,  that  when  the  state  permits  so 
important  a  privilege  to  be  exercised  «| 


MONEY. 


T359  ] 


MONEY. 


that  of  the  issue  of  money,  it  should  at 
the  same  time  provide  securities  agunst 
its  abuse.  Such  securities  cannot  be  en- 
forced without  interfering,  in  some  mea- 
sure, with  an  unrestricted  f^!«edom  of 
issue,  bat  they  are  essential  to  the  public 
aafetj,  and  snould  on  no  aeoovmt  be  ne- 


3.  But  the  solvency  of  the  issuers  of 
notes  concerns  those  parties  only,  who 
may  happen  to  hold  the  notes  of  a  parti- 
<cnlar  bank :  it  does  not  affect  the  whole 
oonntiy.  If  a  bank  &il,  its  creditors  suffer 
like  the  creditors  of  any  other  bankrupt 
firm;  but  the  general  business  of  the 
omntry  is  not  disturbed  by  its  &ilure. 
On  the  other  hand,  however,  the  regula- 
tion  of  its  issues  has  an  influence  upon  the 
entire  trade  of  the  country*  However 
effectual  may  be  the  securities  against  the 
insolveDcy  of  private  banks— however 
campiete  the  protection  of  the  individual 
holders  of  their  notes — the  public  inter- 
ests are  still  in  need  of  protection  against 
the  consequences  of  an  ill-regulated  cur- 
rency. The  securities  against  insolvency 
and  the  securities  against  over-issue  are 
entirely  distinct ;  the  former  may  be  com- 
plete; the  latter  may,  at  the  same  time,  be 
inoperative.  The  mode  of  sustaining  the 
value  of  paper-money  on  a  par  with  the 
precious  metals  has  alreaay  been  ex- 
plained. It  is  only  by  means  of  oonverti- 
Inlity  and  by  a  reference  to  the  foreign 
exchanges,  that  the  issues  of  paper  can 
be  adjusted  to  the  wants  of  the  country ; 
and  this  principle  is  iucompatible  with 
an  unrestricted  issue  of  paper  by  private 
banks. 

If  no  control  be  exercised  by  govern- 
ment or  by  some  central  body,  over  the 
issues  of  private  banks,  notes  will  be  cir- 
cnlated,  not  according  to  any  fixed  prin- 
ciple, nar  with  reference  to  the  ex- 
elunges,  but  to  promote  the  business  of 
banking.  If  too  many  should  be  in  cir- 
culation, the  action  of  the  foreign  ex- 
changes cannot  be  brought  to  bear  upon 
many  independent  banks  with  sufficient 
-force  and  disdnetness,  and  the  converti- 
bility of  all  the  paper-money  in  the 
«oantrv  is  eonse^^uently  endangered.  This 
is  the  danger  which  is  sought  to  be  averted 
by  restrictions  upon  the  issues  of  private 
biski^  and  by  the  gcadnai  substitution  of 


the  notes  of  one  issniog  body  for  those  of 
many.  No  interference  with  the  business 
of  banking  would  be  justifiable,  except  for 
the  protection  of  the  public  interests ;  but 
the  evils  arising  from  the  suspension  of 
specie  payments  are  so  great,  that  every 
practicable  precaution  must  be  taken  to 
avert  it  ft  deranges  all  commercial 
transactions,  it  injures  public  credit,  dis- 
turbs prices,  and  suddenly  withdraws  the 
standard  of  value  by  which  all  existing 
obligations  and  all  rature  bargains  are  to 
be  Mijusted.  When  notes  are  issued  by 
one  body  only,  a  limitation  of  its  issues, 
as  already  noticed,  may  sustain  their 
value ;  but  when  many  independent  bodies 
are  issuing  notes,  during  a  period  of  in- 
convertibility, there  is  no  principle  at  work 
to  regulate  or  to  limit  tneir  issues,  and 
it  is  almost  certain  that  their  notes  will 
not  only  be  greatly  depreciated,  but  also 
will  be  liable  to  constant  fluctuations  of 
value. 

There  are  some  political  reasoners  who 
have  ascribed  every  commercial  convul- 
sion to  an  ill-related  currency ;  while 
others  deny  its  influence  upon  prices  and 
upon  the  general  arranaem'ents  of  com- 
merce. The  opinions  of  both  these  par- 
ties are  probably  extreme,  and  their  fiicts 
somewhat  exaggerated ;  but  the  tem- 
perate view  taken  by  Mr.  S.  Jones  Loyd 
may  be  adopted  with  less  hesitation.  He 
says,  **  The  currency,  in  which  all  trans- 
actions are  adjusted,  has  the  same  refer- 
ence to  the  healthy  state  of  trade,  which 
the  atmosphere  in  which  we  all  live  has 
to  the  physical  constitution  of  our  bodies ; 
irregularities  and  disorders  may  arise 
irom  a  variety  of  causes,  but  the  duration 
and  virulence  of  them  will  materially 
depend  upon  the  pure,  healthy,  and  well- 
regulated  condition  of  the  medium  in 
which  they  exist.  A  well-managed  cur- 
rency cannot  prevent  the  occurrence  of 
periods  of  excitement  and  over-trading, 
nor  of  their  necessary  consequences — 
commercial  pressure  and  distress ;  but  it 
may  tend  very  poweriully  to  diminish  the 
frequency  of  their  return,  to  restrain  the 
suddenness.of  their  outbreak,  and  to  limit 
the  extent  of  their  mischief"  {Remarka 
on.  the  Management  of  the  Circulation^ 
1840.) 

As  yet  such  promissory  notes  only  have 
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been  spoken  of  as  are  payable  on  de- 
mand :  but  a  few  remarks  may  be  added 
concerning  promissory  notes  and  bills  of 
exchange  payable  at  some  period  more  or 
less  distant.  These  are  regarded  by  some 
as  paper-money,  and  are  said  to  fi>rm  part 
of  the  general  circulation ;  but  the  essen- 
tial distinction  between  them  and  paper- 
money  has  been  more  than  once  noticed 
above.  They  do  not  discharge  obliga- 
tions, but  are  merely  written  engagements 
to  discharge  them  at  a  future  period: 
thev  are  one  of  the  many  forms  of  credit, 
and  as  such  are  used  as  substitutes  for 
money ;  but  they  cannot  be  considered  a 
part  of  the  national  currency.  When 
transferred  from  one  hand  to  anotlier  they 
do  not  pass  as  money,  but  as  the  transfer 
of  a  debt,  of  which  the  payment  is  guaran- 
teed by  each  endorser  in  succession. 
It  is  true  that  they  are  among  the  most 
efficient  agents  for  economising  the  use 
of  money,  and  that  they  leave  the  circu- 
lating medium  more  free  for  other  puiv 
poses,  in  which  payments  are  made  in 
notes  or  specie.  If  this  were  not  the 
case  the  circulation  of  notes  must  be 
almost  indefinitely  increased  in  order  to 
meet  the  various  demands  of  oonmierce ; 
but  this  economy  in  the  use  of  money 
makes  a  comparatively  small  circulation 
sufficient  It  is  this  circulation,  however, 
of  which  the  relative  scarcity  or  abun- 
dance affects  the  prices  of  commodities 
and  the  foreign  exchanges.  The  final 
settlement  of  a  bill  of  exchange  must  be 
adjusted  in  the  current  money  of  the 
country.  If  money  be  dear,  the  acceptor 
exchanges  more  goods  for  it  in  order  to 
meet  the  bill  when  it  becomes  du^;  if 
money  be  relatively  cheap,  he  makes  a 
better  bargain ;  but  the  bill  of  exchange 
itself  is  no  more  money  than  the  goods 
which  had  been  originally  purchased 
with  it  Every  bill  of  exchange  when 
first  drawn  and  accepted,  and  subse- 
quently endorsed,  represents,  at  each 
transfer,  a  distinct  commercial  transaction, 
of  which  the  bill  is  the  immediate  result. 
The  number  and  amount  of  bills  of  ex- 
change in  circulation  cannot,  therefore, 
be  added  to  the  currency  in  order  to  com- 
pare the  aggregate  circulation  with  the 
aggregate  amount  of  commodities;  for 
those  commodities  which  are  exchanged 


by  means  of  bills  may  be  set  off  against  the 
value  of  other  commodities  represented 
by  the  bills,  while  the  notes  and  specie 
taken  together,  may  be  compared  with  the 
aggregate  of  other  transactions,  added  to 
the  bdances  of  accounts  arising  out  of 
the  final  settlement  of  bills  of  exchange. 
It  is  undeniable  that  bills  of  exchange 
perform  many  of  the  functions  of  money, 
and  they  are  regarded  as  a  part  of  the 
circulation  by  some  high  authoritieB  in 
monetary  matters ;  but  it  appears  to  us 
that  the  balance  of  reason  and  of  autho- 
rity inclines  to  the  other  side  and  as^gns 
to  bills  of  exchange  a  distinct  place  as 
substitutes  for  currency  instead  of  in- 
cluding them  as  part  of  the  currency  itself 
(See  the  Evidence  upon  this  point  before 
the  Committee  on  Banks  of  Issue,  1840.) 
A  similar  question  arises  in  reference 
to  the  monetary  character  to  be  asragned 
to  banking  deposits:  are  they  currency 
or  not?  The  transfer  of  deposits  pays 
debts  and  purchases  commodities ;  it  per- 
forms the  functions  of  money,  and  so  finr 
would  seem  to  be  a  part  of  the  currency 
and  to  have  an  influence  upon  prices  and 
upon  the  foreign  exchanges.  But  it  can- 
not be  contended  that  the  whole  of  the 
depodts  are  currency,  for  a  large  portion 
of  them  is  invested  by  the  bankers ;  and 
if  every  depositor  were  to  call  ftar  his 
deposits  at  once,  they  could  not  be  paid. 
Nor  can  the  uninvested  portion  be  pro- 
perly called  money ;  it  is  a  form  of  credit 
which,  like  bills  of  exchange,  economises 
the  use  of  money  and  is  a  substitute  for 
it,  but  is  not  the  thing  itself.  It  bears  so 
doss  a  resemblance  tQ  currency  that  to 
assign  to  it  a  distinct  character  is  a  mat- 
ter of  some  difficulty ;  but  still  we  are 
disposed  to  class  all  portions  of  banking 
deposits  which  are  not  actualljr  held  by 
the  bankers  in  notes  and  specie,  in  the 
same  category  with  bills  of  exchange, 
book-debts,  and  transfers  in  Account  All 
these  are  modes  of  facilitating  the  ex- 
change of  commodities  by  a  refined 
species  of  barter,  without  the  intervention 
of  any  circulating  medium.  Each  trans- 
action is  valued  in  the  current  medium 
of  exchange,  and  final  settlements  of 
accounts  are  adjusted  in  money ;  but  the 
estimated  value  of  the  transaction  itself 
cannot  be  reckoned  as  a  part  of  the  cir^ 
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eolation,  for  if  it  were,  then  commodities 
themseWes  woald  be  money. 

An  ordinary  case  of  barter  would  seem 
to  o&r  a  good  illustration  of  the  functions 
of  all  forms  of  credit  as  substitutes  for 
iDOoey.  Suppose  a  merchant,  A,  to  haye 
iodigo  to  the  value  of  1000/.  to  sell,  and 
that  he  wishes  to  purchase  cotton  of  the 
same  value,  which  B  is  willing  to  give  in 
exchange  for  the  indigo.  The  transfer  is 
made  at  once  between  them:  the  trans- 
action is  complete  without  the  passing  of 
a  shilUng,  for  the  indigo  performs  the 
funetioiis  of  money.  But  can  the  indigo 
on  that  account  be  reckoned  as  a  part  of 
the  circulating  medium  ?  Suppose  again, 
that  these  merchants,  at  the  time  of  the 
transfer,  each  drew  a  bill  for  1000/.  upon 
the  other  at  three  months,  which  each 
accepted.  These  bills  would  represent 
the  value  of  the  indigo  and  of  the  cotton ; 
bat  DO  more  money  would  pass  between 
them  until  these  bills  became  due,  than  if 
no  part  of  their  bargain  had  been  com- 
mitted to  paper.  When  the  bills  became 
doe,  each  would  be  indebted  to  the  other 
to  the  same  amount,  and  might  write  off 
one  debt  against  the  other ;  or  each  might 
transfer  a  portion  of  his  bank-deposits  to 
the  other.  In  the  case  first  supposed,  no 
moaev  would  pass,  but  one  commodity 
would  be  taken  as  an  equivalent  for  the 
other.  In  the  second  case  the  credit  of 
each  party  would  be  accepted  as  an  equi- 
valent for  the  goods  without  the  inter- 
vention of  a  money  payment :  and  this 
credit  would  afterwards  be  exchanged  for 
another  form  of  credit,— a  bank-deposit 
In  neither  case,  as  it  would  seem,  does  the 
transaction  involve  the  use  of  any  portion 
of  the  circulating  medium,  nor  call  any 
new  description  of  currency  into  existence. 

It  is  of  the  utmost  importance  to  form 
a  clear  opinion  as  to  the  distinction  be- 
tween various  forms  of  credit  and  the  cir- 
culating medium  of  a  country ;  for  if  they 
be  eonfbuuded  one  with  another,  all  the 
established  theories  of  currency  are  put 
to  confusion.  All  hopes  of  regulatmg 
and  controlling  the  circulation  must  b« 
abandoned,  for  its  variety  and  magnitude 
would  be  such  as  to  defy  the  operations 
of  the  government,  or  of  a  bank,  by 
means  of  paper  issues,  which  would 
form  only  one  insignificant  portion  of  the 


aggregate  currency;  and  free  trade  in 
banking  and  free  trade  in  the  issue  of 
notes  must  be  recognised  as  the  only 
reasonable  principle  for  supplying  com- 
merce with  a  circulating  medium. 

We  have  now  adverted  to  the  main 
principles  involved  in  the  consideration  of 
the  character  and  functions  of  money. 
In  treating  of  a  subject  which  has  been 
so  fruitful  of  controversy,  we  have  been 
obliged  to  touch  lightly  upon  many  points 
whiSh  to  deep  students  of  the  "  currency 
question"  may  seem  to  have  deserved 
more  consideration.  To  examine  them 
fully  would  add  volumes  to  the  many 
which  have  already  been  published  upon 
that  subject ;  and  frequent  allusions  to  the 
opinions  of  others,  however  deserving  of 
attention,  would  give  a  controversial  cha- 
racter to  an  inquiry  after  truth.  We  have 
endeavoured  to  state,  as  concisely  as  we 
could,  the  opinions  we  have  formed,  to- 
gether with  the  grounds  upon  which  we 
have  formed  them ;  and  those  who  agree 
with  us  will  think  us  right,  while  they 
who  differ  from  us  will  pronounce  us 
wrong.  Upon  currency  questions  unani- 
mity is  nowhere  to  be  found;  but  the 
more  men  seek  after  truth  in  preference 
to  quarrelling  with  one  another,  the  more 
certainly  will  truth  be  found  at  last 
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^.,  by  H.  C.  Carey,  1840 ;  Eiport  of  the 
Manchester  Chamber  of  Commerce^  Dec. 
12th,  1839 ;  A  Letter  to  Thomas  Tooke, 
Ksq^  by  Col.  Toirens,  1840  ;  On  the 
Causes  of  the  Pressure  of  the  Money  Mar- 
ket, by  J.  W.  Gilbart,  1840 ;  The  Credit 
System  in  FrancSy  Great  Britain,  attd 
the  United  States,  by  H.  R.  Carey,  1838 ; 
Remarks  on  the  Expediena^  of  Restricting 
the  Issue  of  Promissory  X^otes  to  a  Single 
Issuing  Body,  by  Sir  W .  Clay,  Bart,  M.P., 
1844 ;  A  Treatise  on  Currency  and  Beuik- 
ing,hjC.  Raguet,  1839;  Bullion  Report 
o/*  1810;  Reports  of  Lords  and  Commons, 
1819;  On  the  Resumption  of  Cash  Pay- 
ments; Reports  on  the  Circulation  (f 
Notes  xtnder  5/.  in  Scotland  and  Ireland, 
1826-27;  Bank  Charter  RepoH,  1832; 
Reports  on  Agricultural  Distress,  1833 
and  1836 ;  Reports  on  Banks  of  Issue, 
1840  and  1841  ;  Debates  on  the  Resump- 
tion (f  Cash  Payments,  1819 ;  and  on  the 
Bank  Charter  Renewal  Bills,  1832  and 
1844;  Tooke,  History  of  Prices.) 

MONARCHY,  from  the  Greek  fjuoyap- 
Xio,  a  word  oompoimded  of  fji.ov,os,  *  aloue,' 
and  the  element  o^X'^*  *  govern,'  and  sig- 
nifying the  '  government  of  a  single  per- 
son.' The  word  monarchy  is  properly 
applied  to  the  ffovernment  of  a  political 
oommunity  in  'which  one  person  exercises 
the  sovereign  power.  [Sovereigntt.] 
In  such  cases,  and  in  such  cases  alone, 
the  government  is  properly  styled  a  mo- 
narchy. Examples  of  monarchy,  properly 
so  called,  are  afforded  by  nearly  all  the 
Oriental  governments,  both  in  ancient 
and  modem  times,  b^  the  governments 
of  France  and  Spain  in  the  lasf  century, 
and  by  the  existing  governments  of  Rus- 
sia, Austria,  Prussia,  and  the  several 
States  of  Italy. 

But  since  monarchs  have  in  many 
cases  borne  the  honorary  title  officurtKtvs, 
rex,  re,  roi,  kifnig,  or  king,  and  since  per- 
sons so  styled  have,  in  many  states  not 
monarchical,  held  the  highest  rank  in 
the  ^vemment,  and  derived  that  rank 
by  inheritance,  governments  presided 
over  by  a  person  bearing  one  of  tiie  titles 
just  mentioned  have  usiudly  been  called 
monarchies. 

The  name  monarchy  is  however  incor- 
rectly applied  to  a  government,  unless 
the  king  (or  person  bearing  ^e  equiva- 


lent title)  possesses  the  entire  sovemgn 
power ;  as  was  the  case  with  the  king  of 
Persia  (whom  the  Greeks  called  *the 
^reat  king,'  or  simply  'the  king'),  and 
in  more  recent  times  with  king  Louis 
XIV.,  called  by  his  contemporaries  the 
Grand  Monarque, 

Now  a  king  does  not  necessarily  pos- 
sess the  entire  sovereign  power ;  in  other 
words,  he  is  not  necessarily  a  monarph. 
Thus  the  king  has  shared  the  sovereign 
power  either  with  a  class  of  nobles, 
as  in  the  early  Greek  States,  or  with 
a  popular  body,  as  in  the  Roman 
kingdom,  in  the  fduM  kingdoms  of  the 
middle  ages,  and  in  modem  Ehigland, 
France,  Holland,  and  Bel^um.  The 
appellation  of  monarch  properly  implies 
the  possession  of  the  entire  sovereign 
power  by  the  person  to  whom  it  is  affix- 
ed. The  titie  of  king,  on  the  other  hand, 
does  not  imply  that  uie  king  possesses  the 
entire  sovereign  power.  In  a  state  where 
the  king  once  was  a  monarch,  the  kingly 
office  may  cease  to  confer  the  undivided 
sovereignty ;  and  it  may  even  dwindle  into 
complete  insignificance,  and  become  a 
merely  honorary  dignity,  as  was  the  case 
with  the  iLpx»f  pwnKfis  at  Athens,  and 
the  rex  sacr^ficulus  at  Rome. 

In  Sparta  there  was  a  dbuble  tine  of 
hereditary  kings,  who  shared  the  sove- 
reign power  with  some  other  magistrates 
and  an  assembly  of  citizens.  'The  go- 
vernment of  Sparta  has  usually  been 
termed  a  republic,  but  some  ancient  wri- 
ters have  called  it  monarchical,  on  ac- 
count of  its  kings ;  and  Polybius  applies 
the  same  epithet  to  the  Ronum  republic, 
on  account  of  its  two  consuls.  {Philo- 
logical Museum,  vol.  ii.,  p.  49,  57.) 

States  which  were  at  one  time  govern- 
ed by  kings  possessing  the  entire  sove- 
reign power,  and  in  which  the  king  has 
subsequently  been  compelled  to  share  the 
sovereign  power  with  a  popular  body, 
are  usually  styled  mired  monarchies  or 
limited  monarchies.  These  expressions 
mean  that  the  person  invested  with  the 
kingly  office,  having  once  been  a  mo- 
narch, is  so  no  longer;  and  they  may 
be  compared  with  a  class  of  expressions 
not  unfrequeut  in  the  Greek  poets,  by 
which  a  privative  epithet,  denying  a  por- 
tion of  the  essence  of  the  noun  to  which 
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it  is  prefixed,  is  employed  for  the  ptuv 
pose  of  circuinscribing  a  metaphor.  Thus 
j£8chylu8  (Sept  ad  Theb.  82)  calls  the 
dost  the  tpeechless  messenger  of  the  army ; 
and  Aristotle  in  his  Poetic  (c.  35)  speak- 
ing of  the  same  class  of  metaphors,  says 
that  the  shield  of  Mars  might  be  called 
his  unneless  cup,  (See  Blomfield's  Glos- 
sary ou  iEsch.  Ag.  81.)  StiU  life,  as  a 
term  in  painting,  is  analogous  to  limit- 
ed tmafuxrchy,  since  it  denotes  dead  ani- 
mals ;  i.  e.  animals  which  were  alive,  but 
are  so  no  longer. 

Gorvemments  are  divided  into  monar- 
chies and  republics;  and  therefore  all 
governments  which  are  not  monarchies 
are  republics.  As  we  have  already  stated, 
a  monarchy  is  a  government  in  which 
one  person  possesses  the  entire  'tovereign 
power;  and  consequently  a  republic  is  a 
jFovemment  in  which  the  sovereign  power 
is  shared  between  several  persons.  [Re- 
FUBUC.  i  These  definitions  of  monarchy 
and  republic  however  do  not  agree  with 
existing  usage;  according  to  which,  the 
popolar,  though  royal,  governments  of 
£^gland  and  France,  for  example,  are 
monarchies  (viz.  mixed  or  limited  mo- 
narchies), not  republics. 

The  popular  usage  of  the  terms  in 
question,  to  which  we  have  adverted,  is 
mainly  owing  to  three  causes.  L  Kings 
not  ponessing  the  entire  soverei^  power 
have  in  many  cases  succeeded  kmg^  who 
did  possess  the  entire  sovereign  power; 
in  other  words,  kings  not  monarcbs  have 
in  many  cases  succeeded  kings  who  were 
monarchs.  2.  Both  in  royal  monarchies 
and  in  royal  republics,  the  crown  or  regal 
title  usually  descends  by  inheritance. 
3.  Kings  wIk)  are  not  monarchs  enjoy  the 
royal  status  and  dignity,  as  Imuch  as 
monarchs  properly  so  called  ;  they  inter- 
marry only  with  persons  of  monarchical 
or  royal  blood,  ana  refuse  to  intermarry 
with  persons  of  an  inferior  degree. 

Governments  such  as  those  of  England 
and  France  are  included  by  popular 
usage,  together  with  republics,  in  the  term 
*  free '  or  *  constitutional  governments,"  as 
distinguished  from  pure  monarchies,  ab- 
si^ute  monarchies,  or  despotisms. 

According  to  the  existing  phraseology 
therefore,  the  use  of  the  two  terms  m 
question  is  as  follows : — 


Monarchies  are  of  two  sorts,  vis.  first, 
pare,  absolute,  or  unlimited  monardiies, 
that  is,  monarchies  properly  so  called; 
and,  secondly,  limited,  mixed,  or  consti- 
tutional monarchies,  or  monarohies  im- 
properly so  called,  that  is,  republics 
presided  over  by  a  king,  or  kingly 
governments  where  the  king  is  not  sove- 
reign. 

Republics  are  states  in  which  several 
persons  share  the  sovereign  power,  and  in 
which  the  person  at  the  head  of  the  go- 
verning body  does  not  bear  the  title  of 
king.  Accordingly,  Holland  with  a  stadt- 
holder,  Venice  wiUi  a  doge,  and  England 
with  a  protector,  are  called  republics,  not 
monarchies.  If  the  head  of  the  Venetian 
aristocracy  had  been  styled  king  instead 
of  doge,  and  if  his  office  had  descended 
by  inheritance  instead  of  beinff  conferred 
by  election,  Venice  would  nave  been 
called  a  monarchy,  and  not  a  republic. 
The  only  exception  to  this  usage  of 
which  we  are  aware,  occurs  in  the  case 
of  Sparta,  which  is  commonly  called  a 
republic,  and  not  a  monarchy,  although 
it  had  hereditary  kings.  The  reason  of 
this  exception  probably  is,  that  there 
being  tuw  lines  of  kings  at  Sparta,  it  was 
thought  too  gross  an  inaccuracy  to  call 
its  government  monarchical,  though  its 
government  would  have  been  called  mo- 
narchical if  there  had  been  only  one  king, 
in  spite  of  the  narrow  powers  which  that 
king  might  have  possessed. 

The  comparative  advantages  of  a  po- 
pular or  republican  government  and  of 
a  monarchical  government  have  been 
stated,  with  greater  or  less  completeness 
and  candour,  by  many  writers.  The  best 
statement  of  the  advantages  of  monarchy 
(properly  so  called),  witii  which  we  are 
acquainted,  is  in  Hobbes's  *  Leviathan,' 
part  ii.  c.  19. 

MONK,  MONACHISM,  MONAS- 
TERY. 

Monachism,  as  the  term  implies,  pro- 
perly means  a  solitary  life;  but  we 
now  usually  understand  by  it  the  life  of 
persons  who  are  under  religious  vows, 
and  live  in  monasteries,  abbeys,  or  nun* 
neries. 

Monasteries  (jioyaartipia)  are  places  of 
residence  for  persons  who  have  devoted 
themselves  to  a  religious  life. 
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The  history  of  monasteries  and  nunne- 
ries in  Europe,  and  among  those  nations 
who  profess  Christianity,  is  part  of  the 
histoiy  of  Christianity,  and  a  very  import- 
ant part  of  the  history  of  modern  Civili- 
zation.   The  ascetic  practices  of  some  of 
the  early  Christians  were  probably  the 
origin  of  Monachism.     Many  persons  re- 
nounced all  the  pleasures  and  business  of 
life,  and  abstained  from  marriage  and  all 
sexual  connection,  and  subjected  them- 
selves to  privation  and  sufferings,  with  a 
view  of  securing  eternal  happiness.    The 
founders  of  the  first  monastic  communi- 
ties were  probably  Eg3'ptian  Christians, 
among  whom  the  most  distinguished  was 
Pachomius,  the  disciple  of  St.  Antonius, 
who  himself  is  considered  to  be  the  founder 
of  the  monastic  or  solitary  life.    After 
the  foundation  of  the  Egyptian  monaste- 
ries, they  extended  to  other  parts  of  the 
Roman  empire;  and  in  the  Eastern  church 
they  became  the  subject  of  legal  regula- 
tion, by  a  constitution  of  Justinian  {Nov. 
5),  addressed  to  Epiphanius,  the  arch- 
bishop of  Constantinople  and  oecumenic 
patriarch,  in  the  consulship  of  Belisarius, 
A.D.  535.   By  these  enactments  no  monas- 
tery could  be  founded  except  the  ground 
was  first  consecrated  by  the  bishop  within 
whose  diocese  it  was,  who  was  required 
to  put  up  a  cross  on  the  spot.    Persons 
were  not  permitted  to  assume  the  monas- 
tic habit  till  after  a  three  years*  probation, 
and  the  abbots  (riyovfi^yoi)  were  required, 
during  this  time,  to  examine  well  into 
their  life,  conversation,  and  fitness  for  the 
monastic  profession.   On  being  approved, 
the  candidates  assumed  the  dress  and  ton- 
sure.   Both  free  persons  and  slaves  were 
alike   admissible   into  monasteries,  and 
were  received  on  the  same  footing  in  all 
respects.    A  master  might  claim  and  take 
away  his  slave  within  the  three  years,  if 
he  could  prove  that  the  person  was  his 
slave,  and  had  run  away  for  theft  or 
any  other  offence;    but  not  otherwise. 
Thus    the    monasteries    became    places 
of  refuge   to   slaves    who   had   severe 
masters,  like  the  ancient  temples.    The 
law  ordained  that  the  monks  should  eat 
together,  and  should  all  sleep  in  a  com- 
mon dormitory,  each  in  his  own  bed; 
but  an  exception  was  made  in  favour  of 
those  called  anachorets  and  hesuchasts 


(&yax»pi7Tal  koI  «<n;x«0Ta^),  who  led  a 
contemplative  life  in  perfection  (such  is 
the  phrase),  and  were  allowed  to  have 
separate  cells.  It  seems  that  a  man  could 
leave  his  monastery  and  enter  the  world 
again,  though  it  was  considered  sinful ; 
but  as  all  the  property  which  he  had  not 
disposed  of  before  entering  the  monastenr 
(subject  to  some  provisions  for  his  wife 
or  children,  if  he  had  any)  became  the 
property  of  the  monastery  on  his  entering 
it,  if  he  choose  to  leave  it,  he  could  not 
take  with  him  or  recover  any  part  of  his 
property.  Celibacy  and  chastity  were 
required  of  the  monks,  though  at  tins 
time  marriage  was  permitted  to  certain 
clerical  persons,  as  singers  and  readers. 
Further  regulations  on  the  life  of  monks 
and  nuns  are  contained  in  the  134th 
Novel.  A  monk  was  prohibited  from 
entering  a  female  monastery  (for  one 
word  only  is  used  in  these  laws  for  male 
and  female  convents),  and  a  nun  was  pro- 
hibited from  entering  a  male  monastery, 
under  any  pretext  whatever.  Other  re- 
gulations to  the  same  general  effect  of 
ensuring  chastity  and  the  due  observance 
of  all  monastic  duties  are  prescribed  by 
the  legislator. 

The  institution  of  monachism  had  ar- 
rived at  a  state  of  great  corruption  both 
in  the  Eastern  and  the  Western  churches, 
when  St.  Benedict  arose  to  reform  it,  in 
the  latter,  in  the  earlier  part  of  the  sixth 
centunr.  It  does  not  appear,  however, 
that  Benedict,  in  drawing  up  what  is 
called  his  Regula  Monachorum,  or  Rule, 
had  any  intention  of  founding  a  new 
order  of  monks ;  he  writes  as  if  he  de- 
signed it  for  the  use  of  all  the  monasteries 
then  existing.  In  point  of  fact,  from  the 
year  530,  or  532,  according  to  others, 
when  he  established  his  first  monastery 
at  Monte  Casino,  till  after  the  commence- 
ment of  the  thirteenth  century,  when 
the  new  mendicant  orders  made  their 
appearance,  the  principal  monasteries  that 
were  founded  throughout  Europe  were  of 
the  Benedictine  order.  The  Carthusians, 
Cistercians,  Grandimontenses,  Pwemon- 
stratenses,  Cluniacs,  &c,,  were  all  only  so 
many  varieties  of  Benedictines.  The  in- 
novations introduced  by  Benedict  were 
longest  in  penetrating  to  the  more  remote 
comers  of  Christendom ;  and  perhaps  ia 
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BO  Other  part  of  Europe  were  ih^  so  long 
in  being  generally  received  as  in  the  Bri- 
tiah  Islands.  Bede  and  others  denominate 
the  syatem  which  prevailed  among  the 
Britidi  monks  before  the  arrival  of  St. 
Aognstin  in  597,  the  apostolic  discipline ; 
bat  it  was  probably  merely  the  antient 
mle  of  Pachomius,  one  of  the  Egyptian 
disciples  of  St  Antonins.  It  is  even  di»- 
pnted  whether  St  Angustin  brought  over 
with  him  the  rule  of  St.  Benedict ;  and  at 
all  events  it  is  tolerably  clear  that  that 
nde  was  not  universally  established  in  the 
British  churches  till  its  observance  was 
enforced  by  St  Dunstan  and  his  friend 
Oswald,  in  the  reign  of  Edgar,  after  the 
middle  of  the  tenth  century. 

In  the  earliest  age  of  the  monastic  sys- 
tem, the  monks  were  left  at  liberty  as  to 
many  things  which  were  afterwai^  re- 
gulated.    St  Athanasius,  in  one  of  his 
epistles,  speaks  of  bishops  that  £ist,  and 
monks  that  eat  and  drink;  bishops  that 
drink   no  wine,  and  monks   that   do; 
bishops  that  are  not  married,  and  many 
monl^  that  are  the  fathers  of  children. 
Originally  too»  monks  were  all  laymen ; 
and,  although  it  gradually  became  more 
and  more  the  common  practice  for  them 
to  take  holy  orders,  it  was  not  till  the  year 
1311   that  it  was  made  obligatory  upon 
than  to  do  so  by  Pope  Clement  V.    Nor 
was  any  vow  of  celibacy  or  any  other 
pardcuiar  vow  formally  taken  by  the 
earliest  monks  on  their  admission.    It 
appears  even  that  it  was  not  unusual  for 
persons  to  embrace  the  monastic  life  with 
the  intention  of  onlv  continuing  monks 
Ibr  a  few  years,  and  for  those  who  had 
spent  some  time  in  a  monastery  actually 
to  return  to  the  world.    We  have  just 
seen  how  the  practice  as  to  some  of  these 
points  was  at  length  regulated  by  the  Im- 
perial l^iislation. 

The  word  nun,  in  Greek  VovU,  in 
Ladn  Nonna,  is  said  to  be  of  Egyptian 
origin,  and  to  signify  a  virgin.  Another 
acooont  is,  that  the  original  meaning  of 
the  Latin  noniia,  tumntma,  or  nonnania, 
was  a  penitent  The  Italians  still  use 
mmno  and  nonna  for  a  grandfather  and 
grandmother.  Cyprian  and  Tertulllan, 
m  the  latter  part  of  the  third  century, 
make  mention  of  virgins  dedicating  them- 
selves to  Christ    Sofioe  of  these  ecclesi- 


astical or  canonical  virgins,  as  they  were 
called,  appear  already  to  have  formed 
themselves  into  communities,  similar  to 
those  of  the  monks :  but  others  continued 
to  reside  in  their  fathers'  houses.  The 
progress  of  female  mouachism  however, 
from  the  rudeness  and  laxity  of  the  first 
form  of  the  institution,  to  the  strict  regu- 
lation which  characterized  its  maturity, 
moved  on  side  by  side  with  that  of  male 
monachism. 

Monasteries  are  called  by  the  Greek 
fathers  not  only  MovMrrfipta  and  Moueii, 
but  also  sometimes  atfUfeTei,  that  is,  holy 
places  :  i^yovfitvtiOf  the  residences  of  the 
abbots,  styled  ^ovyihfoi,  or  chiefs ;  ftAyZ^ai, 
inclosures;  and  ippom-itrrfipiaf  places  of 
reflection  or  meditation,  that  being  one  of 
the  purposes  to  which  they  were  very 
early  applied.  For  a  general  account  of 
the  different  sorts  of  religious  houses,  and 
of  their  government,  and  the  habits  and 
other  peculiarities  of  the  principal  orders 
of  monks  and  nuns,  the  reader  is  referred 
to  the  works  mentioned  at  the  end  of  this 
article.  The  three  vows  of  Chastity, 
Poverty,  and  Obedience  are  taken  by  all 
monks  and  nuns  at  their  admission.  All, 
both  male  and  female,  likewise  receive 
the  tonsure,  like  all  the  ecclesiastics  of 
the  Romish  church.  In  all  the  orders  the 
candidate  fbr  admission  must  first  under- 

§0  a  novitiate,  which  varies  from  one  to 
iree  years.  The  age  at  which  novices 
may  make  profession  differs  in  different 
countries ;  but  the  mle  laid  down  by  the 
council  of  Trent  only  requires  that  the 
party,  whether  male  or  female,  should  be 
sixteen.  In  the  modem  constitution  of 
monachism,  the  vows  and  status  of  a  pro- 
fessed person,  as  indeed  of  all  ecclesi- 
astics, are  by  the  law  of  the  Roman 
church  for  life  and  indelible. 

The  greatest  revolution  by  which  the 
history  of  monachism  has  been  marked 
since  the  establishment  of  the  mle  of 
St  Benedict,  was  the  rise,  in  tiie  begin- 
ning of  the  thirteenth  century,  of  tiie 
Mendicant  Friars. 

The  general  dissolution  of  monastic 
establishments  was  one  of  the  first  conse- 
quences of  the  Reformation  in  our  own  and 
all  other  countries  that  separated  firom 
the  Romish  church.  There  are  however 
I  a  few  Protestant  monastic  establishments 
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ID  some  parts  of  Gerroany.  Even  in  some 
Roman  Catholic  ooQntries,  especially  in 
Germany  and  France,  the  number  of 
these  establishments  has  been  greatly  re- 
duced within  the  present  century  and  the 
latter  part  of  the  eighteenth  century, 
and  the  wealth  and  power  of  those 
that  stUI  exist  most  materially  curtailed. 
The  reform  of  the  German  monasteries 
was  begun  by  the  Emperor  Joseph  11. : 
those  of  France  were  all  swept  awaj  at 
the  commencement  of  the  Revolution; 
but  some  of  them  were  set  up  again, 
though  with  diminished  splendour,  lifter 
the  restoration  of  the  Bourbons.  Since 
the  relaxation  of  the  penal  la¥r8,  several 
Soman  Catholic  nunneries  have  been 
erected  in  England  and  Scotland,  as 
well  as  in  Ireland.  (As  to  the  present 
statutes  on  the  subject,  see  Law,  Criminal, 
p.  203.)  Monks  and  nuns  of  all  de- 
scriptions still  swarm  in  Italy,  and  in 
the  countries  of  South  America  lately 
subject  to  the  Spanish  and  Portuguese 
crowns:  in  Spun  and  Portugal  all  mo- 
nasteries have  been  suppreseed  within 
these  few  years.  Even  m  modem  times 
we  sdll  hear  occasionally  of  the  institu- 
tion of  a  new  order  of  monks.  One,  called 
the  Congregation  of  the  Blessed  Virgin 
Mary,  was  established  by  the  late  Pope 
Leo  XII.  in  1826.  The  most  important 
new  order  of  monks,  founded  in  ue  Ro- 
man Catholic  church  since  the  first  out- 
break of  the  Reformation,  is  that  of  the 
Jesuits. 

If  we  would  rightly  appreciate  all  the 
effects  of  monachism,  good  and  bad,  we 
must  travel  through  the  history  of  eighteen 
centuries.  It  must  be  admitted,  that  the 
institution  for  a  long  time  produced  some 
benefit  In  the  present  condition  of  Eu- 
rope the  strict  rules  of  monachism  are 
perhaps  purely  a  social  evil.  The  in- 
tatution  is,  in  its  complete  form,  incon- 
sistent with  Protestantism.  But  whatever 
prejudice  there  may  be  against  monach- 
ism, there  appears  to  be  no  well  founded 
objection  to  persons  voluntarily  entering 
any  religious  societies  where  they  can 
live  in  quiet  and  retire  from  the  world, 
provided  they  may  quit  such  societies 
when  they  please.  But  if  such  societies 
should  ever  be  revived  in  Great  Britain 
to  any  extent,  it  will  be  necessary  to 


provide  for  their  visitation  in  onler 
to  prevent  persons  bein^  detained  there 
agamst  their  will ;  and  it  will  be  neces- 
sary to  regulate  ^their  establishment  and 
administration  by  general  rules.  All 
associations  of  individuals,  and  espedally 
those  of  a  religious  character,  are  greedy 
of  acquiring  property ;  and  fraud  will  be 
used  for  this  purpose,  as  the  history  of 
religious  societies  shows.  The  restrictions 
at  present  placed  on  the  acquisition  of 
property  in  England  by  corporate  bodies, 
are  to  a  certain  extent  usefhl  and  necessary, 
even  when  these  bodies  are  not  religious 
or  ecclesiastical.  But  in  all  states  where 
freedom  of  opinion  is  established,  and 
religions  and  ecclesiastical  matters  are 
regulated  by  the  same  power  which 
regulates  matters  not  relig;ious  and  eccle- 
siastical, it  is  essential  to  tne  conservation 
of  true  political  liberty  to  keep  within 
strict  limits  all  assodations,  religious  and 
ecclesiastical,  and  to  limit  their  acquisition 
of  property.  In  those  countries  where 
monachism  still  retuns  its  original  cha- 
racter, the  institution  must  be  destroyed 
before  political  liberty  [LibebttJ  can 
exist 

(  Among  the  most  important  works  on  the 
subject oimonachism  are  the  following  : 
'  Nebridii  a  Mundelheim  Antiquarium 
Monasticum,'  fol.  Vien.,  1650;  *Philippi 
Bonanni  Ordinum  Religiosorum  Cata^ 
lopus,*  3  vols.  4to.,  Rom.  1706-8  ;  «  His- 
toire  des  Ordres  Monastiones  Religieux 
et  Militaires,'  par  le  Pere  Hippolyte 
H%ot,'  Par.,  8  vols.  4to.,  1714.  &c; 
and  nov.  edit.  1792  ;  Crome's  '  Pragmat 
Geschichte  der  vomehmsten  Monchsor- 
den,*  10  vols.  Leipz.,  1774-83  ;  Tanner's 
'  Notitia  Monastica,'  fol.  1744 ;  Dugdale's 

*  Monasticon, '  new  edit  by  Cayley  and 
Ellis,  6  vols,  fol.,  1812-30;  Fosbrooke's 

*  British  Monachism,'  2  vols.  8vo.,  1802. 
See  also  Thomasin, '  Discipline  de  I'Eg- 
Use,'  torn,  i ;  Bingham's  *  Antiquities  of 
the  Christian  Church,'  book  vii.;  and 
Gibbon's  *  Decline  and  Fall  of  the  Roman 
Empire,'  chap.  37.) 

Monk.  (From  the  Greek  fwimxisi 
*Solitan%'  or  *one  who  leads  a  solitary 
life,'  Monachus,  in  church  Latin).  In 
England,  before  the  Reformation,  a  per- 
son who  <  entered  and  professed  in  reli- 
gion/ as  the  phrase  was,  from  that  tine 
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ms  considered,  toy  all  legal  purposes,  to 
be  dad.  LitUeton  (§  200)  says,  "  When 
a  man  entereth  into  religion  and  is  pro- 
fegaed,  he  is  dead  in  the  law,  and  his  son 
or  next  ooosin  (consangnineus)  inconti- 
nent shall  inherit  him,  as  well  as  though 
be  were  dead  indeed.  And  when  he  en- 
tereth into  religion,  he  may  make  his 
testament  and  his  executors;  and  they 
may,  have  an  action  of  debt  due  to  him 
before  his  entry  into  religion,  or  any 
other  action  that  executors  may  have,  as 
if  he  were  dead  indeed.  And  if  that  he 
make  no  executors  when  he  entereth 
into  religion,  then  the  ordinary  may 
commit  &  administration  of  his  goods 
to  others,  as  if  he  were  dead  indeed." 
It  was  a  coDsequenoe  of  this  legal  notion 
of  a  civil  death,  that  if  a  lease  was  made 
Id  a  man  for  the  life  of  another  person, 
and  this  other  person  professed  in  reli- 
gion, the  lease  determined ;  and  for  this 
reason  such  a  lease  was  always  made  for 
the  matvreU  life  of  an^  person  on  the  con- 
tinoance  of  whose  life  the  lease  was  to 
defMod ;  and  this  phraseology  is  still 
maintained  in  legal  instruments.  (Co. 
%  Rep,  48.) 

All  Regulars,  that  is,  those  who  vowed 
obedience,  chastity,  and  poverty,  entered 
some  house  of  religion,  where  tiiey  pro- 
fessed. Bare  admittance  into  such  a 
hoose  was  an  entry  into  religion ;  but  the 
person  was  not  professed  till  the  year  of 
probation  was  expired,  and  he  had  taken 
the  habit  of  his  order  and  made  the  vows 
above  mentioned. 

By  the  27  Hen.  VIII.  c.  28,  all  monas- 
teries, priories,  and  other  religious  houses 
d  monks,  canons,  and  nuns,  of  whatever 
halnt,  rule,  or  order,  not  having  lands, 
rents,  or  other  hereditaments  above  the 
value  of  200/.  per  annum,  and  all  their 
manors  and  lands,  were  given  to  the  kine 
and  his  heirs  for  ever.  The  act  declared 
that  the  king  should  have  and  enjoy,  ac- 
cording to  the  act,  the  actual  and  real 
possession  of  such  religious  houses  as 
were  comprehended  within  it,  and  might 
give,  grant,  or  dispose  of  them  at  his  will 
and  pleasure,  to  the  honour  of  God  and 
the  wealth  of  the  realm.  The  act  of  the 
3 1  St  Henry  VIII.  c.  13,  waA  still  more 
comprehensive.  By  the  1st  Ed.  VI.  c.  14 
(which  recites  the  37th  Henry  VIII.  c  4), 


all  colleges,  free  chapels,  and  cbantries> 
and  all  manors,  lands,  or  hereditaments 
belonging  to  them,  or  which  had  been 
given  or  assigned  to  the  finding  of  any 
priest,  or  of  any  anniversary  or  obit,  or 
any  light  or  lamp,  to  have  continuance 
for  ever,  were  given  to  the  king  and  his 
heirs  and  successors. 

It  should  be  observed  that  these  acts 
did  not  affect  ecclesiastical  bodies  or  per- 
sons, simply  as  such;  that  is,  they  did 
not  affect  the  secular  clergy,  such  as  arch- 
bishops, bishops,  deans  and  chapters,  pre- 
bendmes,  archdeacons,  parsons,  and 
vicars ;  but  only  the  re^ar  clergy.  It 
was  decided  in  the  archbishop  of  Canter- 
bury's case  (Co.  2,  Rep,  48),  that  no  ec- 
clesiastical house,  unless  it  was  also  re- 
ligious, was  within  the  act  of  31  Henry 
VIII.  These*  acts  however  completely 
put  an  end  to  all  the  houses  of  regular 
clergy  within  the  realm ;  and  on  the  oc- 
casion of  carmng  into  effect  the  statute 
of  Edward  VL,  a  great  manv  grammar- 
schools  and  other  charities  which  did  not 
come  within  the  provisions  of  the  act 
were  also  suppressed.  **  This  act,*'  says 
Strype,  "  was  soon  after  grossly  abused, 
as  tiie  act  in  the  former  king's  reign  for 
dissolving  religious  houses  was.  For 
though  the  public  good  was  pretended 
thereby  (and  intended  too,  I  hope)  yet 
private  men,  in  truth,  h&id  most  of  the 
benefit  and  the  king  and  commonwealth, 
the  state  of  learning,  and  the  condition  of 
the  poor,  left  as  they  were  before  or 
worse."  (Strype's  Ecclesicutical  Memoirs, 
ii.  101-103,  423,  and  iii.  401,  where  there 
is  a  catalogue  of  King  Edward's  free 
grammar-schools,  which  were  endowed 
for  the  most  part  out  of  the  charity  lands 
given  to  die  king  by  the  said  act  for  this 
and  other  like  purposes.) 

The  existing  laws  against  members  of 
religious  orders  or  societies  of  the  Church 
of  liome  are  stated  in  Law,  Criminal, 
p.  203. 

MONOPOLY,  fW)m  tiie  Greek  mono- 
pdlia  (fu>yorw\ia\  which  occurs  in  Aris- 
totle's Po/i'a'cA  (i.  11),  where  it  is  used 
simply  in  the  sense  of  a  man  buying  up 
the  whole  of  a  commodity  so  as  to  be  the 
sole  holder  of  it,  and  to  have  the  power 
of  selling  it  at  his  own  price.  When  the 
word   monopolium ,  was    used   by   Ti- 
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berius  in  addressing  tbe  Roman  senate 
(Suet  T\b.,  c.  71),  he  thought  an  apology 
necessary  for  iutroducaug  a  new  word. 
The  word  however  soon  came  into  com- 
mon use.  The  term  monopoly,  which 
literally  signifies  siitgle  or  sole  selling^  is 
used  in  a  constitution  of  Zeno  (  CW.,  iv. 
59)  in  the  sense  in  which  it  is  used  by 
Aristotle,  and  in  the  sense  of  what  our 
law  understands  by  forestalling,  engross- 
ing, regrating ;  to  which  we  may  add 
combining  to  keep  up  prices.  [Fore- 
stalling.] Zeno  declares  that  no  per- 
son shall  exercise  a  monopoly  of  clothing, 
fish,  or  any  other  thing  adapted  for  fooa 
or  use.  He  gives  no  definition  of  mono- 
poly^. The  term  however  must  be  ex- 
plamed  from  the  context,  from  which  it 
appears  to  signify  any  means  by  which  a 
person  gets  or  attempts  to  get  the  whole 
of  any  commodity  into  his  possession  for 
the  purpose  of  enhancing  the  price.  In 
the  same  Constitution  he  forbidis  all  com- 
bination among  dealers  to  raise  the  prices 
of  any  commodity.  Zeno's  punishment 
for  monopoly  was  confiscation  of  the 
goods  of  the  offender  and  perpetual 
exile. 

A  monopoly,  according  to  the  English 
law,  is  defined  by  Coke  (3  Inst.  181, 
c.  85,  *  Agunst  Monopolists,'  &c.)  to  be 
'*an  institution  or  allowance  by  the  king, 
by  his  grant,  commission,  or  otherwise,  to 
any  person  or  persons,  bodies  politic  or 
corporate,  of  or  for  the  sole  buying,  sell- 
ing, making,  working  or  using  of  any 
thmg,  whereby  any  person  or  persons, 
bodies  politic  or  corporate,  are  sought 
to  be  restrained  of  any  freedom  or  li- 
berty that  they  had  before,  or  hindered 
in  Uieir  lawful  trade."  In  Ze  Case  de 
Monopolies  (11  Co.,  86,  6)  it  is  said  that 
every  monopoly  has  three  inseparable 
incidents — the  raising  of  the  price,  the 
deterioration  of  the  commodity,  and  the 
impoverishment  of  artificers  and  others. 
It  appears  that  these  inseparable  incidents 
were  considered  as  tests  by  which  a  grant 
savouring  of  monopoly  might  be  tried. 

Every  royal  grant  or  letters  patent 
tending  to  a  monopoly  as  thus  defined  and 
explained  was  void.  The  crown  however 
could  by  letters  patent  grant  and  create 
exclusive  privileges  of  buying  and  selling 
when  such  grant  was  of  general  use,  or 


when  the  grant  was  to  an  individual  who 
had  introduced  into  the  country  something 
new  and  useful.  This  prerogative  of  the 
crown  was  often  abused,  and  by  none 
more  than  by  Elizabeth,  who  granted 
many  patents  of  monopolies  fi)r  the  pur- 
pose of  raising  money.  As  an  instance  of 
this,  Elizabeth  had  ^nted  to  a  certain 
person  the  sole  making,  importing,  and 
selling  of  playing  cards,  which  grant  was 
declared  void  by  the  judges.  (Xe  Case 
de  Monopolies.) 

It  seems  then  that  the  word  monopoly 
was  never  used  in  English  law,  except 
when  there  was  a  royal  grant  authoring 
some  one  or  more  persons  only  to  deal  in 
or  sell  a  certain  commodity  or  article. 

By  the  act  of  21  Jac.  L,  c.  3,  all  mo- 
nopolies and  all  commissions,  grants, 
licences,  charters,  and  letters  patent  to 
any  person  or  body  politic  or  corporate, 
of  or  for  the  sole  buying,  selling,  making, 
working,  or  using  of  anything,  or  of  any 
other  monopolies,  &c.,  are  declared  con- 
trary to  the  laws  of  the  realm  and  utterly 
void  and  of  none  effect. 

By  the  sixth  section  of  the  same  statute 
the  above  provisions  do  not  extend  to 
letters  patent  and  grants  of  privilege 
thereafter  to  be  grantai  for  fourteen  years 
or  under,  of  the  sole  working  or  making 
of  any  new  manufacture  to  the  true  and 
first  inventor  thereof,  which  others  at  the 
time  of  making  such,  letters  patent  and 
grants  shall  not  use,  so  as  also  such  let- 
ters patent  be  not  contrary  to  the  law,  or 
mischievous  to  the  state,  or  generally  in- 
convenient This  section  is  the  founda- 
tion of  the  present  law  as  to  patents  for 
inventions.    [Patents.] 

Copyright  and  patents  are  now  ge- 
nerally placed  among  monopolies  by  legal 
writers,  but  not  correctly.  The  original 
legal  sense  of  the  term  monopoly  has  been 
already  explained ;  and  the  power  of  the 
crown  to  grant  patents  is  now  limited  and 
defined,  as  well  as  the  several  formalities 
to  be  observed  in  obtaining  them.  Any 
patent  not  obtabed  in  due  form  is  void ; 
and  the  term  monopoly,  as  above  ex- 
plained, has  legally  ceased  to  exist 

There  is  still  a  vulgar  and  common  use 
of  the  term  monopoly  which  is  incorrect, 
inasmuch  as  it  has  not  the  sense  which 
monopoly  had. 
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If  a  niimber  of  individualfl  were  to 
Hmte  for  the  purpose  of  producing  an^ 
particular  article  or  commodity,  and  if 
they  should  succeed  in  selling  such  ar- 
ticle very  extensively,  and  almost  solely, 
SQch  individuals  in  popular  language 
vould  be  said  to  have  a  monopoly.  Now, 
as  ^ifise  individuals  have  no  advantages 
given  them  by  the  law  over  other  per- 
sons, it  is  clear  they  can  only  sell  more  of 
dieir  commodity  than  other  persons  by 
prodocing  the  commodity  cheaper  and 
better.  Such  so-called  monopoly  then  is 
Beither  the  old  legal  monopoly,  nor  does 
it  rest  on  any  legal  privilege.  There 
voold  however  be  no  objection  to  calling 
it  a  monopoly  in  the  antient  sense  of  that 
term,  if  the  word  were  not  now  used  in  a 
bid  or  nn&vourable  sense,  which  pro- 
bably dates  from  the  time  when  real 
monopolies  were  granted  by  the  crown, 
tod  were  very  injurious  to  the  nation. 
Between  a  monopoly  as  it  once  existed, 
and  a  monopoly  as  it  is  now  vulgarly  un- 
derstood, there  is  this  difTerence— the 
former  was  only  derived  from  a  grant  of 
tbe  crown,  and  was  often  injurious  to  all 
persons  except  the  patentee ;  that  which 
is  now  vulgarly  called  a  monopoly  is 
pothing  more  than  the  power  which  an 
QMiividual  or  a  set  of  individuals  acquire, 
by  means  of  capital  and  skill,  of  offering 
something  to  everybody  cheaper  and  better 
tW  they  had  it  before,  and  it  is  therefore 
>n  advantage  both  to  the  so-called  mono- 
polists and  to  everybody  else.  The  abusive 
application  of  the  term  at  present  is  found- 
^  on  the  jealousy  which  people  of  small 
c&pital  feel  towanls  those  who  have  large 
capital  and  carry  on  a  successful  business. 

The  case  of  a  number  of  persons  com- 
bining to  produce  and  sell,  or  to  buy  and 
^^\  a  thing,  has  been  taken,  as  being  one 
which  is  the  most  striking  and  oppressive 
land  of  monopoly,  in  the  vulgar  sense  of 
^  term.  An  individual  however  may, 
in  this  sense,  become  a  monopolist :  as  if 
a  man  should  buy  up  all  the  tallow  in 
Hucsia,  and  so  make  candles  as  dear  as  he 
pleased,  or  rather  as  dear  as  he  could,  for 
hb  price  must  be  limited  in  a  measure  by 
people's  ability  to  buy;  or  (to  take  a  case 
which  would  appear  a  still  greater  act  of 
^nonopoly,  as  being  more  sensibly  felt)  as 
if  a  man  should  buy  all  the  com  in  a 
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country,  and  so  make  bread  as  dear  as  he 
could.  Without  discussing  the  question 
as  to  the  advantages  and  disadvantages  to 
a  nation  of  this  lind  of  monopoly,  it  is 
enough  to  put  it  upon  those  who  disap* 
prove  of  such  wholesale  buying,  to  say 
how  far,  and  to  what  amount,  they  wiU 
allow  a  man  to  use  his  capital  and  exer* 
cise  his  commercial  skill ;  for  it  is  incum- 
bent on  those  who  would  deprive  a  man 
of  such  liberty  to  say  exactlv  how  fkr 
such  liberty  should  go.*  Further,  if  such 
persons  wish  to  be  exact  in  their  language, 
they  should  use  another  word  than  mo- 
nopoly, which  had  once  a  rarticular 
meaning,  as  above  expluned,  and  signified 
a  different  thing  from  that  which  they  call 
a  monopoly.  And  if  they  will  apply  this 
word  monopoly  to  a  person  or  persons 
who,  by  industry  and  skill,  and  the  judi- 
cious employment  of  capital,  make  and 
sell  or  buy  and  sell  much  more  of  a  thing 
than  anybody  else,  thev  should  considiT 
whether — inasmuch  as  buying  and  selling 
are  free  to  all,  and  as  all  people  wish  to 
buy  as  cheap  as  they  can  and  as  good  as 
they  can— they  will  apply  this  word  in  an 
invidious  sense  to  any  person  or  persons 
who  can  only  command  customers  because 
the  customers  like  to  go  to  them,  or  be- 
cause the  customers  can  get  the  thing  no- 
where else,  owing  to  no  other  persons 
having  provided  themselves  with  the  com- 
modity for  sale. 

A  new  kind  of  monopoly,  as  it  would 
be  called  according  to  the  incorrect 
use  of  the  term  monopoly,  is  growing 
up  in  England.  The  Parliament  em- 
powers a  number  of  individuals  to 
make  railroads  from  one  place  to  ano- 
ther, and  for  that  purpose  to  take  what 
land  and  other  private  property  is 
required  for  the  purposes  of  the  rail- 
way. The  greater  cheapness  and  con- 
venience of  railway  carriage  put  an 
end  to  other  modes  of  conveyance  to  a  cer- 
tain extent ;  but  only  because  the  railway 
travelling  is  cheaper  and  more  convenient. 
Still  it  is  possible  that  a  railway  company 
might  raise  prices  so  high,  after  they  had 
driven  all  other  competitors  fh)m  the 

*  At  Athens  there  was  a  law  which  limited  thf* 
amount  of  com  that  a  man  could  buy.  (Lysias. 
tcarii  Tvp  ffiroirwkwv.)  [CJoaw  Tk a db« 
Ahtibwt.] 
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roads,  as  to  deprive  the  public  of  some  of 
the  advantages  of  railway  conveyance, 
thoQgh  they  might  also  deprive  them- 
selves of  some  profit.  For  it  is  not  easy 
to  revive  other  modes  of  conveyance  after 
they  have  been  disused,  and  nobody  would 
like  to  venture  on  the  attempt  to  revive 
them,  because  the  enterprise  might  &il 
by  the  company  again  lowering  their 
cnarges,  simply  to  destroy  competition, 
and  then  raising  them  again.  Also,  when 
a  railway  between  two  places  is  esta- 
blished, ihe  Parliament,  as  a  general  rule, 
would  not  empower  another  association  to 
make  another  railroad  between  the  same 
two  places,  and  in  the  same  or  nearly  the 
same  line,  and  so  they  would  in  effect  have 
given  a  kind  of  monopoly  or  exclusive 
privilege  to  the  original  company.  These 
are  not  reasons  against  the  granting  of 
nulway  privileges,  but  they  are  reasons 
for  the  legislature  regulating  the  conduct 
of  railway  companies  by  general  rules, 
whenever  the  public  interest  shall  require 
such  regulation. 

If  the  government  of  any  country  lay 
a  tax  on  any  imported  article,  such  a  tax 
creates  what  may  be  called  a  monopoly 
in  favour  of  those  who  produce  the  article 
at  home.  Such  tax  "raises  the  price, 
deteriorates  the  commodity,  and  im- 
poverishes artificers  and  others."  It  is 
not  however  a  monopoly  in  the  technical 
sense,  because  it  is  not  a  grant  from  the 
Crown,  but  is  imposed  by  a  law.  It  is  a 
great  deal  worse  however  for  the  com- 
munity than  a  real  monopoly,  for  a  real 
monopoly  is  illegal  and  may  be  got  rid 
of  by  legal  means. 

Tnat  kind  of  monopoly  or  sole-selling 
or  dealing  which  is  given  by  the  law  of 
copyright,  and  by  patents,  is  in  efl«ct  a 
kind  of  property  created  by  law  for  the 
benefit  of  an  author  or  inventor,  and  which 
he  could  not  effectually  acquire  or  secure 
without  the  aid  of  the  law.  It  is  not 
however  a  monopoly  in  any  sense  in  which 
that  term  has  ever  been  used.  Whether 
it  is  profitable  or  injurious  to  the  com- 
munity is  a  question  that  concerns  legis- 
lation.    [CoPTKIGHT.l 

MONT  DE  PIE'TE'  (  MONTE  DI 
PIETA\  in  Italian),  a  benevolent  insti- 
tution which  originated  in  Italy  in  the 
fifteenth  century,  the  object  of  which  was 


to  lend  money  to  necessitous  people  at  a 
moderate  interest.  The  Jews,  who  were 
the  great  money-lenders  in  that  age,  ex- 
acted an  enormous  interest,  and  as  much 
as  20/.  to  25/.  per  cent.  The  papal  go- 
vernment and  other  Italian  governments 
established  a  kind  of  bank,  which  lent 
money  upon  pledges,  for  a  fixed  term,  at 
a  low  rate  of  interest,  intended  chiefly  to 
defray  the  unavoidable  expenses  of  the 
establishment ;  at  the  expiration  of  which 
term,  if  the  capital  lent  and  interest  were 
not  repaid,  the  pledges  were  sold,  and  the 
surplus  money,  after  paying  the  debt  in- 
curred, was  restored  to  the  owners.  In 
most  instances,  however,  the  term  might 
be  renewed  by  merely  paying  the  interest. 
The  difference  between  these  establish- 
ments and  those  of  the  ordinary  pawn- 
brokers seems  to  have  been  that  they  were 
intended  mainly  for  the  benefit  of  the 
borrowers,  and  not  for  the  profit  of  the 
lenders,  and  that  every  reasonable  iacili^ 
was  afforded  to  the  fonner.  The  admi- 
nistration of  the  Monte  di  Pietk  was 
therefore  conducted  upon  economical 
and  strictiy  equitable  principles,  audit 
was  under  the  inspection  of  the  ^vem- 
ment  as  a  public  benevolent  institution. 
This  at  least  was  tiie  original  principle, 
although  it  may  occasionally  have  been 
deviat^  from  in  after-times,  in  conse- 
quence of  the  cupidity  or  necessities  of 
tiie  governments  themselves.  In  times 
when  capital  was  more  scarce  or  less  ge- 
nerally diffused  than  it  is  now,  and  when 
loans  of  money  were  difficult  to  be  got, 
the  Monte  di  Pietk  was  a  most  useful  in- 
stitution, LeoX.,  some  say  Paul  III., 
sanctioned  the  first  establishment  of  a 
Monte  di  Pietk  at  Rome,  which  was  under 
the  direction  of  a  society  of  wealthy  per- 
sons, who,  having  contributed  the  neces- 
sary funds,  lent  upon  pledges  small  sums 
not  exceeding  thirty  Roman  scudi,  a  littie 
more  than  six  pounds  sterling,  to  each 
person.  The  money  was  lent  for  a  term 
of  eighteen  montiis.  The  establishment 
was  under  the  inspection  of  the  treasurer 
of  the  Apostolic  Chamber.  Large  store- 
houses were  annexed  to  the  office,  which 
stood  in  the  district  della  Regola,  near  the 
banks  of  the  Tiber.  (Itichard,  Descrip- 
tion de  r  Itaiiey  vol.  v.)  Other  estob- 
lishmentsdf  a  similar  nature  existed  at 
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Milan,  Florence,  Naples,  and  most  other 
towns  of  Italy.  That  of  Padua  is  one  of 
the  oldest  on  record,  having  been  estab- 
lished in  1491,  -when  the  Jewish  banks, 
which  lent  at  asurions  interest,  were  shut 
i&p.  (Scardeoni,  De  Antiquitate  Urbis 
Paiami.) 

This  institatton  was  introduced  into 
other  countries,  especially  into  the  Ne- 
therlands, and  Monts  de  Pi6t6  were  es- 
tablished at  Brussels,  Antwerp,  Ghent, 
and  other  places.  In  Spain  there  were 
also  similar  establishments  at  Madrid  and 
some  other  large  towns,  but  in  no  country 
were  they  so  generally  spread  as  in  Italy, 
the  original  country  of  benevolent  insti- 
tatioits  during  the  middle  ages. 

When  the  French  under  Uonaparte  in- 
Taded  Italy  in  1 796-7,  they  plundered  the 
Monti  di  Pietk  of  Milan,  Modena,  Parma, 
and  most  other  towns.  At  Rome,  Pope 
Pius  VI.,  being  pressed  by  the  French  to 
pay  an  enormous  sum  for  war  contribu- 
tions, was  obliged  to  seize  upon  the  richer 
pledges  in  the  Monte  di  Pieti^  for  the  re- 
payment of  which  he  gave  bonds ;  but 
these  bonds  lost  all  value  in  the  subse- 
qiient  invasion  of  Rome  by  the  French  in 
1 798.  The  Monti  di  Pie&  have  been  re- 
established in  most  Italian  cities. 

The  Monti  Frumentarii,  in  several 
parts  of  Italy,  are  storehouses  of  com, 
whidi  is  lent  to  poor  cultivators  on  the 
same  principle  as  money  is  by  the  Monti 
di  Pietk. 

MORTGAGE.  A  general  notion  of 
a  mortgage  may  be  collected  from  the 
following  passage  in  Littleton  (§  882), 
who  treats  of  Mortgages,  as  then  in  use, 
under  the  general  head  of  estates  upon 
condition. 

^'If  a  feofiinent  be  made  upon  such 
eondition,  that  if  the  feoffor  pay  to  the 
feoffee,  at  a  certain  day,  40l.  of  money, 
that  then  the  feoffor  may  re-enter,  &c., — 
in  tills  case  the  feoffee  is  called  tenant  in 
mortgage,  which  is  as  much  to  say,  in 
French,  as  mortgage ;  and  in  Latin,  jnor- 
tmum  vadium.  And  it  seemeth  that  the 
cause  why  it  is  called  mortgage  is,  for 
that  it  is  doubtful  whether  the  feoffor  will 
pay,  at  the  day  limited,  such  sum  or  not : 
and  if  he  doth  not  pay,  then  the  land, 
which  is  put  in  pledge  upon  condition  for 
the  payment  of  the  money,  is  taken  from 


him  for  ever,  and  so  dead  to  him,  upon 
condition,  &&  And  if  be  doth  pay  the 
money,  then  the  pledge  is  dead  as  to  the 
tenant,"  &c. 

The  money  tiius  agreed  to  be  paid  by 
the  feoffor  must  be  supposed  to  be  money 
borrowed  from  the  feoffee,  or  the  amount 
of  a  debt  due  from  the  feoffor  to  the  feof- 
fee, though  Littleton  does  not  expressly 
say  so.  According  to  the  terms  of  this 
contract  if  the  feoffor,  or  the  feoffor's 
heir  did  not  pay  the  money  at  the  time 
appointed,  the  land  became  the  absolute 
property  of  the  feoffee. 

The  mortuum  vadium  of  Glanville 
(book  X.)  is  evidently  a  different  thing 
from  the  mortuum  vadium  of  Littleton, 
and  Glanville's  explanation  of  the  term 
seems  more  applicable  to  his  mortuum 
vadiumu  than  Littieton's  is  to  the  mort- 
gage which  he  describes.  "When  an 
immovable  thing,'*  says   Glanville,  "is 

Sut  into  pledge,  and  seisin  of  it  has  been 
elivered  to  the  creditor  for  a  definite 
term,  it  has  either  been  agreed  between 
the  creditor  and  debtor  that  the  proceeds 
and  rents  shall  in  the  meantime  reduce 
the  debt,  or  that  they  shall  in  no  measure 
be  so  applied.  The  former  agreement  is 
just  and  binding;  the  other  unjust  and 
dishonest,  and  is  that  called  a  mortgage, 
but  this  is  not  prohibited  by  the  king's 
court,  although  it  considers  such  a  pledge 
as  a  species  of  usuir."  (Beames'  Trans!,) 

Littieton  describes  the  old  and  strict 
law  of  mortgage ;  but  the  courts  of  equity 
gradually  introduced  such  modifications 
as  to  convert  a  mortgage  from  its  ancient 
simplicity  into  a  very  artificial  and  com- 
plicated arrangement.  A  mortgage  is  a 
contract,  and  therefore  requires  two  per- 
sons at  least,  one  of  whom  borrows  and 
the  otiier  lends  money.  The  borrower 
is  the  owner  of  land,  or  has  some  inte- 
rest in  land,  which  he  conveys  or 
transfers  as  a  security  to  the  lender  of  the 
money ;  the  borrower  is  called  the  mort- 
gagor, and  the  lender  is  called  the  mort- 
gagee. The  whole  transaction  is  proper- 
ly termed  a  mortea^ ;  but  the  name  is 
sometimes  applied  simply  to  the  debt. 

The  mor^ge  deed  varies  in  its  terms 

according  to  the  estate  or  interest  in  the 

lands  which  the  mortgagor  conveys  to 

the  mortgagee,  and  accoi^ing  to  the  spe- 
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cial  agreement  of  the  pardet.  By  the 
execution  of  the  deed,  the  estate  of  the 
mortgagor  in  the  lands  mortgaged  is  con^ 
ditionally  transferred  to  the  mortgagee, 
bat  the  mortgagor's  estate  is  not  forfeited 
till  he  makes  default  in  payment  of  the 
money  borrowed  and  interest  at  the  time 
named  in  the  deed.  The  money  borrowed 
is  however  seldom  paid  at  the  time  agreed 
on,  the  consequence  of  which  is  that  the 
mortgagor's  estate  is  forfeited  by  his  not 
fulfilling  the  condition,  and  the  mortga- 
gee becomes  the  absolute  le^  owner  of 
the  land,  or  of  such  estate  in  it  as  was 
conyeyed  to  him.  He  can  then  bring  an 
action  of  ejectment  against  the  mortgagor, 
if  the  mortgagor  is  in  possession  of  the 
land,  without  giving  him  notice ;  and  he 
can  do  this  even  before  default  in  pay- 
ment, unless  it  is  agreed  by  the  mortgage- 
deed  that  the  mortgagor  shall  remain  in 
possession  till  he  makes  default,  and  a 
clause  to  this  effect  is  commonly  inserted 
in  the  deed. 

From  the  time  of  de&ult  being  made, 
the  several  interests  of  the  mortgagor  and 
the  mortgagee  in  the  land  must  be  con- 
sidered as  chiefly  belonging  to  the  juris- 
diction of  equity.  When  the  mortgagee, 
by  default  of  the  mortgagor,  has  become 
Uie  absolute  legal  owner  of  the  lands,  the 
mortgagor  possesses  what  is  called  the 
equity  of  redemption.  This  equity  of 
r^mption  is  considered  by  courts  of 
equity  as  an  estate  in  the  land ;  it  may  be 
devised  by  the  mortgagor,  and,  in  case  of 
his  intestacy,  it  will  descend  to  his  heir ; 
it  may  be  sold,  or  it  may  be  mort^ged; 
it  is  subject  both  to  dower  (in  eqmty,  by 
3  &  4  Wm.  IV.  c.  lOSjand  curtesy;  and 
it  may  be  settled  like  a  legal  estate. 

By  a  recent  statute  (1  Vic.  c  28),  made 
for  the  purpose  of  explaining  the  statute 
of  limitations  (3  &  4  Wm.  IV.  c  27),  it 
is  enacted.  That  any  person  entitled  to  or 
claimine  under  any  mortgage  of  land  (as 
defined  by  the  last-mentioned  act)  may 
make  an  entry  or  bring  an  action  at  law 
or  suit  in  equity  to  recover  such  land  at 
any  time  within  twenty  years  next  after 
tiie  last  payment  of  any  part  of  the  prin- 
cipal mpney  or  interest  secured  by  such 
mortgage,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at 
which  the  right  to  make  such  entry  or 


bring  such  action  or  suit  in  equity  shall 
have  first  accrued.  This  act  was  passed 
to  protect  the  mort^gee  who  allows  the 
Wrtgagor  to  continue  in  possesaoa  of 
the  land  or  in  the  receipt  of  the  rents  and 
profits  ;  and  it  secures  to  him  his  rights 
for  twenty  years  after  the  last  payment 
of  principal  or  interest  by  the  mortgagor. 
By  the  3  &  4  Wm.  IV.  c.  27,  when  a 
mortgagee  has  got  possession  of  the  land 
or  receipt  of  the  profits,  the  mortgagor, 
or  the  person  claiming  through  him,  can 
only  bring  a  suit  to  redeem  the  lands 
within  twenty  years  next  after  the  com- 
mencement of  such  possession  or  receipt, 
or  within  twenty  years  from  the  time 
when  the  mortgagee  or  the  person  claim- 
ing through  him  last  acknowledged  in 
writing  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person,  his  title  of  mort- 
gagor or  right  to  redemption.  The  mort- 
gagor, or  the  person  claiming  under  him, 
may  therefore,  at  any  time  within  the 
limits  above  named,  tender  to  the  mort- 
gaffee  his  principal  money  and  interest, 
anu  claim  a  reconveyance  of  the  lands ; 
and  if  the  mortgagee  will  not  accept  the 
tender  and  reconvey,  the  mortgagor  may 
compel  him  by  filing  a  bill  in  equity  for 
the  redemption  of  his  lands. 

A  mortgagee  can  transfer  his  mortgage 
to  another.  The  transfer  or  asagnoaent, 
as  it  is  generally  called,  consists  of  two 
parts  expressed  in  one  deed,  the  transfer 
of  the  debt,  and  the  conveyance  of  the 
land,  which  is  the  security  for  the  debt 
If  the  mortgagor  is  not  a  party  to  the  as- 
signment, the  assignee  takes  the  mortgage 
exactly  on  the  terms  on  which  the  assignor 
held  it  at  the  time  of  the  assignment  If 
therefore  ^e  mortgagor  should  happen  to 
have  paid  the  whole  or  any  part  of  the 
debt,  the  assignee,  in  coming  to  a  settle- 
ment with  him,  must  submit  to  allow  socb 
payment  in  diminution  of  the  original 
debt  which  the  assignor  affected  to  assign 
to  him. 

Though  the  mortgagee,  after  the  mort- 
gagor's defiuilt  in  payment  of  the  prin-* 
cipal  money  and  interest,  has  the  absolute 
legal  estate,  he  is  still  considered  by  courts 
of  equity  only  to  hold  it  as  a  security  for 
his  debt  The  legal  estate  in  the  land  will 
descend  to  the  mortgagee's  heir,  or  will 


MORTGAGE. 


[373] 


MORTGAGE. 


b^  his  will,  if  duly  executed ;  but 
the  heir  or  devisee  takes  only  the  legal 
«8tate  in  the  laud,  and  the  money  or  debt 
<as  a  general  rule)  belongs  to  the  mort- 
gagee's adminifitrator  or  executor. 

If  the  principal  money  and  interest  are 
not  paid  at  the  time  agreed  on,  the  mort- 
gagee may  file  a  bill  of  foreclosure  against 
the  xn(^tgagor.  By  such  bill  the  mort- 
gagee calls  on  the  mortgagor  to  redeem 
his  estate  forthwith,  by  payment  of  the 
principal  money,  interest,  and  costs ;  and 
if  the  mortgagor  does  not  do  this  within 
the  time  named  by  the  decree  of  the  court 
(which  is  generally  within  six  months 
aflber  the  master  in  chancery  has  made  his 
report  of  what  is  due  for  principal,  in- 
terest, and  costs),  he  is  lor  ever  foreclosed 
and  barred  of  his  equity  of  redemption, 
and  the  mortgagee  becomes  the  owner  of 
the  land  in  equity,  as  he  was  before  at 
lav.  If  the  money  is  paid  at  the  time 
named,  the  mortgagee  most  reconvey  the 
land,  and  deliver  up  to  the  mortgagor  all 
the  deeds  and  writings  in  his  possession 
lelaling  to  the  land. 

When  the  mortgag[or  has  mortgaged 
his  equity  of  redemptiom  (which  he  may 
do  as  often  as  he  pleases),  every  new 
mortgagee  has  his  claim  on  the  land  as  a 
seenn^  for  his  debt,  according  to  the 
order  in  which  his  mortgage  stai^  This 
IS  the  general  ^le ;  but  it  is  subject  to 
various  exceptions,  which  depend  on  par- 
Cieular  circumstances.  Thus  a  mort- 
gagee of  the  equitjr  of  redemption  will  be 
postponed,  as  to  his  security,  to  a  subse- 
quent mortgagee  who  has  advanced  his 
mone^  without  notice  of  the  prior  mort- 
gage, if  suehfiubsequent  mortgagee  should 
be  able  to  obtain  the  legal  estate. 

If  a  seeond  mortgagee  obtains  the  title- 
deeds  of  the  estate,  this  will  not  give  him 
a  preference  over  a  prior  legal  mortgagee, 
unless  the  nrior  mortgagee  has  parted 
with  or  fallen  to  get  possession  of  tha  title- 
deeds  for  fraudulent  purposes,  or  through 
gross  negligence.  But  though  the  second 
mortgagee  has  no  priority,  when  there  is 
neither  frand  nor  negligence,  he  will  not 
be  compelled  to  give  up  the  title-deeds 
to  the  first  mortgagee,  unless  the  first 
mortgagee  pays  him  his  debt  and  in- 
terest 
.    A  legal  mortgage  is  effiscted  b/  an  in- 


strument which  transfers  the  legal  estate. 
When  a  mortgagor  makes  a  second  mort- 
gage, and  uses  the  form  of  a  legal  convey- 
ance, this  also  is  called  a  legal  mortgage, 
though  there  is  no  transfer  of  any  legal 
estate,  for  the  legal  estate  is  alread;^  con- 
veyed to  another  person.  This  kind  of 
mortgage  may  be  called  a  mortgage  of  an 
equity  of  redemption,  by  way  of  distin- 
guishing it  from  the  equitable  mortgage 
next  mentioned.  An  agreement  in  writing 
to  transfer  an  estate  as  a  security  for  the 
repayment  of  a  sum  of  money,  is  called  an 
equitable  mortgage,  because  it  gives  the 
intended  mortgagee  a  right  to  have  a  legal 
mortage,  and  in  a  court  of  equitv  gives 
him  m  &et  all  the  rights  of  a  legal  mort* 
gagee.  A  deposit  of  the  title-deeds  of  an 
estate,  or  of  Uie  copy  of  eourt  roll,  as  a 
security  for  a  debt  contracted  at  the  time 
of  the  deposit,  or  previously  to  the  de- 
posit, constitutes  an  equitable  mortgage. 
An  equitable  mortgagee  by  deposit  of  title- 
deeds,  has  a  preference  over  a  subsequent 
purchaser  or  mortgagee  who  obtains  tl)e 
legal  estate  with  notice  of  the  equitable 
mortgage. 

If  the  mortgagor  is  not  seised  in  fee,  but 
has  only  a  limited  interest  in  land,  as  a 
lease  for  years,  the  mortgagor,  by  taking 
an  assignment  of<he  lease,  becomes  liable 
for  the  rent,  &nd  to  the  covenants  contain- 
ed in  the  lease,  though  he  has  never 
taken  possession  of  the  premises  included 
in  it  The  same  rule  was  for  a  time  held 
to  apply  to  an  equitable  mortgagee  by  de- 
posit of  title-deeds ;  but  in  a  very  recent 
case  it  has  been  decided  that  the  equitable 
mortgagee  is  not  liable  to  such  covenants 
{Moore  v.  Choatf  8  Sim.,  508)  :  and  so  the 
matter  stands  at  present 

The  preceding  remarks  apply  to  mort- 
gages of  land  only,  in  which  there  are 
many  peculiarities  which  arise  from  the 
condition  of  legal  ownership  of  laud  in 
this  country.  But  other  kinds  of  proj^erty 
may  be  mortgaged,  such  as  chattels  per- 
sonal, a  life-interest  in  a  sum  of  mouey, 
or  a  policy  of  insurance,  or  a  ship,  or  shares 
in  a  ship.  The  subject  of  pawning  or 
pledging  of  goods  is  treated  under 
Pledge,  and  also  the  rules  of  the  Roman 
law  as  to  Hypothecaand  Pignus.  The 
equitable  lien  on  land,  which  is  classetl 
among  mortgages    by  some  writers,  is 
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briefly  'noticed  under  Lien  ;  and  mort- 
gages of  ships  under  Ship. 

The  English  law  of  mor^ge  has  been 
chiefly  formed  by  the  decisions  of  oourts 
of  equity,  and  it  now  forms  a  very  im- 
portant and  often  complicated  part  of  the 
law  of  property  and  contracts.  As  it  is  a 
matter  of  general  interest  that  every  rea- 
sonable facility  should  be  given  to  the 
sale  of  property,  so  it  is  equally  a  matter  of 
general  interest  that  the  means  of  borrow- 
ing money  upon  the  security  of  property 
should  be  rendered  easy,  and  the  rules  of 
law  relating  thereto  as  clear  and  certain  as 
the  nature  of  the  transaction  will  allow. 
The  borrowing  and  lending  of  money  upon 
good  security  is  one  of  the  most  direct 
means  of  rendering  capital  productive. 
Those  who  lend  receive  the  value  of  their 
money  in  the  shape  of  interest,  and  those 
who  borrow  are  enabled  to  employ  their 
industry,  fixed  or  moveable  capital  and 
skill,  more  effectually  than  they  could 
without  this  aid.  Though  the  amount  of 
mortgage  transaotions  is  very  great,  they 
might  be  still  farther  increased  if  those 
who  are  the  cultivators  of  land  had  such 
an  interest  in  it  as  would  enable  them, 
either  alone  or  in  conjunction  with  their 
landlords,  to  borrow  money  for  the  im- 
provement of  land.  But  this  cannot  be 
done  prudently  either  on  the  part  of 
the  lender  or  the  borrower,  so  long  as 
farms  are  let  on  the  present  terms.  The 
introduction  of  a  good  system  of  leasine 
would  certainly  he  followed  bv  increased 
application  of  capital  to  lancl,  which  in 
many  cases  can  only  be  done  by  borrow- 
ing on  the  security  of  the  land.  [Lease.] 
There  is  an  act  3  &  4  Vict  c.  55  (altered 
and  amended  by  8  &  9  Vict,  c  56),  which 
is  **  to  enable  the  owners  of  settled  estates 
to  defray  the  expense  of  drunmg  the 
same  by  way  of  mortgage."  These  acts 
apply  to  England  and  Ireland. 

MORTMAIN.  By  the  9  H.  III.  c. 
36  (Magna  Charta),  it  was  declared  that 
it  should  not  be  lawful  for  the  future  for 
any  person  to  give  his  land  to  a  religious 
house,  so  as  to  take  it  back  agsdn  and 
hold  it  of  the  house ;  and  any  such  gift 
to  a  religious  house  was  declared  to  be 
void,  and  the  land  was  forfeited  to  the 
lord  of  the  fee.  The  reason  of  this  pro- 
vision is  obvious,  if  we  consider  the  na^ 


ture  of  the  feudal  tenure ;  and  indeed  i^ 
is  distinctly  expressed  in  the  preamble  o^ 
the  statute  of  the  7  Edward  I.,  sometimes 
entitled  *  De  Religiosis,'  as  follows : 
"  Whereas  of  late  it  was  provided  that 
religious  men  should  not  enter  into  the 
fees  of  any  without  the  licence  and  con- 
sent of  the  chief  lords  (capitalinm  domi- 
norum)  of  whom  such  fees  are  immedi- 
ately held ;  and  whereas  religions  men 
have  entered  as  well  into  fees  of  their 
own  as  those  of  others,  by  appropriating 
them  to  their  own  use  and  baying  them, 
and  sometimes  receiving  them  of  the  ^fls 
of  others,  by  which  means  the  services 
due  from  such  fees,  and  which  were  ori- 
ginally provided  for  the  defence  of  the 
realm,  are  unduly  withdrawn,  and  the 
chief  lords  lose  their  escheats  of  the 
same,"  &c  The  statute  then  forbids  any 
religious  person  or  any  other  to  buy  or 
sell  lands  or  tenements,  or  under  oolonr 
of  a  gift  or  term  of  years,  or  any  other 
title  whatever,  presume  to  receive  finon 
any  one,  or  by  any  other  means,  art,  or 
contrivance,  to  appropriate  to  lumself 
lands  or  tenements,  so  that  such  lands  and 
tenements  come  into  mortmain  in  any  way 
(ad  manum  mortuam  deveniant),  under 
pain  and  forfeiture  of  the  same.  The 
statute  then  provides,  that  if  it  is  violated, 
the  lord  of  whom  the  lands  are  holden 
may  enter  within  a  year ;  or,  if  he  ne- 
glect to  enter,  the  next  lord  may  enter 
within  half  a  year;  and  if  all  the  chief 
lords  of  such  fees,  being  of  full  age, 
within  the  four  seas,  and  out  of  prison, 
neglect  to  enter,  the  king  may  enter. 

The  general  notion  of  mortmain  may 
be  collected  from  the  words  of  this  sta- 
tute, the  term  being  used  to  express  lands 
belonging  to  any  corporate  body,  eedesi- 
cal,  or  sole  or  aggregate.  Various  ex- 
planations have  been  offered  as  to  tlie 
leason  why  lands  of  this  description  were 
said  to  be  in  mortmain,  or  in  mortna  maon, 
that  is,  in  a  dead  hand.  Under  the  feu- 
dal system,  lands  held  by  any  cor^rate 
body  or  person  might  not  inappropriately 
be  said  to  be  in  a  dead  hand  as  to  the 
lord  of  the  fee ;  for  as  a  cwporation  ha& 
perpetual  continuance  and  succession,  the 
lord  lost  the  profits  in  his  lands  which, 
under  the  strict  system  of  tenures,  he  de- 
rived either  from  the  servioes  of  the 
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teiMnt,  vhile  aliye,  or  from  the  death  of 
the  tenant  and  other  circamstances.  Ac- 
oordingly,  the  best  exphination  of  the 
meaning  of  this  tenn  seems  to  be  that  of' 
fered  by  Coke,  that  '*  the  lands  were  said 
to  come  to  dead  hands  as  to  the  lords,  for 
tioHt  by  alienation  in  mortmain  they  lost 
vhoUy  their  escheats,  and  in  effect  their 
km^ts*  services  for  the  defence  of  the 
realm,  wards,  marriages,  relief^  and  the 
like,  and  therefore  was  called  a  dead  hand, 
for  that  a  dead  hand  yieldeth  no  service." 
Similarly,  the  old  mort&um  vadium  seems 
to  have  been  so  caUed,  because  the  land 
in  pledge  was,  for  the  time,  dead  to  the 
pledger.    fMoBTOAOE.] 

Bdbre  me  9th  Hen.  III.  c  86,  was 
paawd,  a  man  might  give  or  sell  his  lands 
to  religious  as  well  as  any  other  persons, 
unless  It  was  forbidden  in  the  ^ixt  of  the 
lands  to  himself;  and  accordingly,  the 
great  lords,  on  raakmga  grant  of  land,  used 
to  insert  a  clause  preventing  the  sale  or 
gift  to  retigioos  persons  andalso  to  Jews : 
Licitum  sitdonatorio  rem  datam  dare  vel 
vendere  cui  voloerit,  exceptis  viris  reli- 
giosis  et  Judeis.    (Bracton,  fol.  13.)* 

This  statute  of  Edward  L  prevented 
gifte  and  alienations  between  corporate 
bodies  or  persons  and  others,  but  it  was 
eluded  by  a  new  device,  apparently  in- 
vented by  the  dergy,  and  probably  most 
used  by  the  religious  houses.  These 
bodies,  pretending  a  title  to  the  land 
which  they  wished  to  acquire,  brought 
an  action  K>r  it  by  a  Pnecipe  <^uod  reddat 
against  the  tenant,  who  collnsively  made 
de&olt,  upon  which  the  religious  house 
had  judgment,  and  entered  on  the  land. 

Thestatute  of  the  13  Edward  L  (West- 
minster, 2),  c  32,  provided  against  these 
recovery  of  lands  obtained  by  collusion ; 
fin*  it  was  enacted,  that  after  the  de&ult 
made,  it  should  be  iiK^uired  whether  the 
demandant  had  any  nght  in  his  demand 
or  not;  and  if  the  demandant  were  found 
ID  have  no  right*  the  land  was  declared 
to  be  for^ted  to  the  lords  mediate  and 
immediate,  similarly  as  was  provided  by 
the  previous  statute  of  Edward  I.    An- 

*  Viner  (ait  *  MortmaSn*),  quoting  Coke,  who 
writes  this  pusage  **  Lieltam  ait  damUurit'*  *>^7"> 
"  Qttcfe  If  it  should  not  be  donato,  donee. "  Such 
aUunder  might  have  been  avoided  by  looking  at 
th«  original,  or  might  have  been  corrected  even 
viibontdoiaxao. 


other  provision  of  this  statute  (c.  33) 
furnishes  curious  evidence  as  to  the  de- 
vices practised  for  the  purpose  of  eluding 
the  statutes  of  mortmain.  The  words  of 
the  enactment  will  best  explain  the  al- 
lusion : — **  Forasmuch  as  many  tenants 
set  up  crosses,  or  permit  them  to  be  set 
up  on  their  tenements,  to  the  prejudice  of 
their  lords,  in  order  that  the  tenants  may 
defend  themselves  by  the  privileges  of 
Templars  and  Hospitallers  against  the 
chief  lords  of  the  fees,  it  is  enacted, 
that  such  tenements  be  forfeited  to  the 
chief  lords,  or  to  the  king,  in  the  same 
way  in  which  it  is  enacted  elsewhere 
with  respect  to  tenements  alienated  in 
mortmain**  (de  tenementLs  alienatis  ad 
mortuam  manum). 

Various  other  statutes  were  passed  in 
the  reign  of  Edward  I.  and  Edward  III. 
relating  to  mortmain ;  but  the  next  im- 
portant statute  is  that  of  the  15  Richard 
II.  c.  5.  As  corporations  could  not  now 
acquire  lands  by  purchase,  gift,  lease,  or 
recovery,  they  had  contrived  another  new 
device,  said  to  be  mainly  the  invention 
of,  or  mainly  practised  by,  ecclesiastical 
bodies  or  persons.  The  aevice  consisted 
in  this :  the  lands  in  question  were  con- 
veyed to  some  person  and  his  heirs  to 
the  use  of  the  ecclesiastical  body  or  per- 
son and  their  or  his  successors.  In  this 
way  the  le^  estate  was  not  in  the  pos- 
session of  those  who  could  not  leg^v 
hold  it,  but  in  a  person  who  had  such 
legal  capacity;  and  the  use  or  profit  of 
the  land,  the  beneficial  interest  in  it,  was 
secured  to  the  ecclesiastical  body  or  per- 
son, contrary  to  the  spirit  of  the  previous 
statutes,  though  not  contrary  to  their  ex- 
pressed provisions.  The  statute  of  Rich- 
ard, after  declaring  that  this  use  was  also 
mortmain,  further  declared  all  such  con- 
veyances to  be  void,  and  that  the  lords 
might  enter  on  lands  so  conveyed,  in  the 
manner  provided  for  by  the  statute  De 
Religiosis.  This  distinction  of  the  own- 
ership of  land  into  the  legal  and  bene- 
ficial, was  undoubtedly  derived  by  the 
clergy  from  the  like  distinction  in  the 
Roman  law  between  Quiritarian  and  6o- 
nitarian  ownership,  which  is  briefly  and 
distinctiy  expUuned  by  Gains  (ii.  40). 

Though  the  statute  De  Religiosis  was 
in  its  terms  comprehensive  enough  to  in- 
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dude  all  alienations  to  corporate  bodies 
or  persons,  it  is  clear  that  this  statute  was 
mainly  directed  against  the  clergy,  both 
regular  and  secular.  The  ecclesiastical 
coi-porations  were  more  numerous  than 
any  other,  and  bad  been  more  active  in 
getting  lands  into  their  hands.  This  sta- 
tute of  Richard  II.  however  expressly 
extends  the  statute  De  Kelieiosis  to  lands 
purchased  to  the  use  of  guilds  or  fraterni- 
ties ;  from  which  it  has  been  inferred 
that  the  doctrine  of  mortmain  had  not, 
before  the  date  of  this  statute,  applied  to 
guilds  or  fraternities.  The  statute  De  Re- 
ligiosis  is  by  this  statute  of  Richard  II. 
expressly  declared  to  apply  also  to  whr.t 
we  now  call  municipal  corporations,  and 
the  statute  places  such  bodies  in  all  re- 
spects on  the  same  footing,  as  to  the  pur- 
chase of  lands,  with  "  people  of  religion." 
If  such  bodies  as  these  had  been  con- 
sidered within  the  statute  De  Religiosis, 
it  seems  clear  from  the  statute  of  Richard 
II.  that  their  acquisitions  of  land  had 
only  recently  become  of  such  magnitude 
as  to  make  it  seem  expedient  to  make  a 
special  declaration  by  statuts  as  to  them. 
A  statute  of  Henry  VIII.  (23  Henry 
VIII.  c.  10),  commonly  called  an  act 
against  superstitious  uses,  is  perhaps 
hardly  a  statute  against  mortmain  in  the 
strict  sense  of  the  term.  The  statute 
enacted  that  feoffinents,  fines,  recoveries, 
and  other  estates,  made  of  lands  and  he- 
reditaments to  the  use  of  parish  churches, 
chapels,  guilds,  fraternities,  commonalties^ 
&c.,  erected  and  made  of  devotion  or  by 
common  consent  of  the  people  without 
any  corporation,  or  to  uses  for  perpetual 
obits,  or  a  continual  service  of  a  priest, 
were  declared  to  be  void  as  to  such  sifts 
as  were  made  after  the  1st  of  March  in 
the  year  in  which  the  statute  was  passed* 
for  any  term  exceeding  twenty  years  from 
the  creation  of  such  uses.  From  the 
words,  "  by  common  consent  of  the  peo- 
ple, without  any  corporation,'*  it  can 
hardly  be  inferred  that  a  number  of  in- 
dividuals could  take  in  perpetual  succes- 
sion without  being  incorporated,  as  some 
writers  suppose;  for  "to  takp  by  per- 
petual succession  without  being  incorpo- 
rated" involves  a  contradiction.  Nor 
can  the  statute  be  construed  as  admitting 
by  implication  such  a  power  of  perpetual 


succession  in  unincorporated  individnaltf, 
I  The  statute  destroys  all  such  estates  and 
i  interests  in  land  as  in  any  way  or  by  any 
I  persons  were  held  to  the  use  of  the  eer- 
I  tablishments  or  collections  of  individiial» 
I  mentioned  and  described  in  the  statute. 

The  subsequent  statutes  passed  in  tbe 
reign  of  Henry  VIII.  (27  H.  VIIL  c  28 ; 
31  H.  VIII.  c.  13;  37  H.  VIIL  c.  4% 
together  with  the  statute  passed  in  the 
i  first  year  of  Edward  VI.  (1  Edw.  VI. 
c.  14),  put  an  end  to  religious  houses  and 
many  other  estitblishmeDts  which  had 
been  the  spedal  objects  of  the  statutes  of 
mortmain  and  superstitious  uses.  The 
consideration  of  what  are  now  legally 
called  superstitious  uses,  properly  comes 
under  the  head  of  Uses,  Supebstitioub 
AND  Charitable. 

The  king  could  always  grant  a  licence 
to  alien  in  mortmain,  or,  more  correctXj 
speaking,  he  could  remit  the  forfeiture 
consequent  upon  alienation,  so  fiir  at  least 
as  concerned  himself;  but  such  remissioa 
could  strictly  only  affect  his  own  rights, 
and  not  those  of  the  mesne  lords,  unless 
they  also  cc»nsented.  It  was  the  practice^ 
before  the  king  granted  his  licence,  to 
sue  out  a  writ  of  ad  quod  damnum,  ia 
order  that  inquiry  might  be  made  and 
the  king  informed  what  damage  himself 
or  others  might  sustain  from  the  licence. 
This  practice,  however,  fell  into  disuse 
long  before  the  statute  of  the  7  &  8  Will. 
III.  c  37,  which  authorises  the  king  to 
grant  to  any  person  or  persons,  corporate 
or  not,  licence  to  alien  in  mortmain,  and 
to  purchase  and  hold  in  mortmain  anv 
lands  or  hereditaments,  and  that  sadk 
lands  shall  not  be  subject  to  forfeiture. 
When  a  licence  to  hold  lands  in  mort- 
main is  j^ranted,  it  generally  specifies  the 
amount  in  value  of  the  lands  to  be  held 
by  the  corporation  to  which  it  is  granted ; 
and  if  the  corporation  should  be  ever 
found  to  acquire  lands  beyond  this  value* 
such  lands  are  forfeited  to  the  lord. 

Until  the  statute  of  9  Geo.  II.  c  36, 
presently  mentioned,  though  lands  could 
not  be  aliened  in  mortmain,  yet  certain 
gifts  to  corporate  bodies  were  held  good. 
I  Thus,  if  a  feoffment  was  made  to  a  dean 
and  diapter  to  perform  a  charitable  use 
(within  the  43  Eliz.,  c  4),  it  was  good» 
though    they  could   not   be    seised  \» 
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uiolber's  use ;  and  a  device  to  a  college 
to  a  charitable  use  within  this  statute  was 
ilso  good.     (Hob.  136  ;  1  Lev.  284.) 

The  statute  of  the  9  Geo.  II.  c.  36,  is 
now  commonlj,  though  not  correctly, 
called  the  Statute  of  Mortmain.  It  ap- 
pli^  only  to  Engh&nd  and  Wales.  It  is 
entitled  '  An  Act  to  restrain  the  Disposi- 
tion of  Lands,  whereby  the  same  become 
ioalioiable.'  The  provisions  and  object 
of  this  enactment  cannot  be  otherwise 
exprened  than  by  statins  the  first  section 
at  full  length  :—**  Whereas  gifts  or 
alienatioDS  of  lands,  tenements,  or  heredi- 
taments, in  mortmain,  are  prohibited  or 
restrained  by  Magna  Ciuu^  and  divers 
other  wholesome  laws,  as  prejudicial  to 
»nd  against  the  common  utility ;  never- 
theless this  public  mischief  has  of  late 
freatly^  increased  by  many  large  and 
improvident  alienations  or  dispositions 
made  by  languishing  or  dying  persons, 
or  by  other  persons,  to  uses  called  chari- 
table uses,  to  take  place  after  their  death, 
to  the  disherison  of  their  lawful  heirs : 
for  remedy  whereof  be  it  enacted,  that 
from  and  alter  the  24th  day  of  June, 
1736.  no  manors,  lands,  tenements,  rents, 
advowsons,  or  other  hereditaments,  cor- 
poreal or  incorporeal  whatsoever,  nor  any 
nun  or  sams'  of  money,  goods,  chattels, 
stocks  in  the  public  funds,  securities  for 
inoney,  or  any  other  personal  estate 
whatsoever,  to  be  laid  out  or  disposed  of 
in  the  purchase  of  any  lauds,  tenements, 
or  hereditaments,  shall  be  given,  granted, 
aliened,  limited,  released,  transferred, 
assigned,  or  appointed,  or  any  ways  con- 
veyed or  settled  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate,  or 
otherwise  for  any  estate  or  interest  what- 
soever, or  any  ways  charged  or  encum- 
bered by  any  person  or  persons  what- 
soever, in  trust  or  for  the  benefit  of 
^y  diaritable  uses  whatsoever,  unless 
SQch  gifts,  conveyance,  appointment,  or 
settlement  of  any  such  lands,  tenements, 
or  hereditaments,  sum  or  sums  of  money, 
or  personal  estate  (other  than  stocks  in 
tbe  public  funds),  be  made  by  deed  in- 
dented, sealed,  and  delivered,  in  the 
presence  of  two  or  more  credible  wit- 
nesses, twelve  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor 
(including  the  days  of  execution  and 


death),  and  be  enrolled  in  His  Majesty's 
High  Court  of  Chancery  within  six 
calendar  months  after  the  execution 
thereof;  and  unless  such  stocks  be  trans- 
ferred in  the  public  books  usually  kept 
for  the  transfer  of  stocks,  six  calendar 
months  at  least  before  the  death  of  such 
donor  or  grantor  (including  the  days  of 
the  transfer  and  death) ;  and  unless  the 
same  be  made  to  take  effect  in  possession 
for  the  charitable  use  intended  imme- 
diately from  the  making  thereof,  and  be 
without  any  power  of  revocation,  reser- 
vation trust,  condition,  limitation,  clause, 
or  agreement  whatsoever,  for  the  bene- 
fit of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  nnder  him." 
The  act  provides  that  what  relates  to 
the  time  before  the  grantor's  death 
or  sealing  the  deed  and  making  the 
transfer  shall  not  extend  to  any  pur- 
chase to  be  made  really  and  bonft  fide 
for  a  full  and  valuable  consideration, 
actually  paid  at  or  before  the  making  of 
such  conveyance  or  transfer  without 
fraud  or  collusion.  The  two  universities 
of  Oxford  and  Cambridge,  and  the  col- 
leges within  them,  were  excepted  from 
the  operation  of  the  act :  and  the  colleges 
of  Eton,  Winchester,  and  Westminster, 
but  in  favour  of  the  scholars  only,  were 
also  excepted.  This  act  limited  the 
numbers  of  advowsons  which  any  college 
or  house  of  learning  (before  referred  to 
in  the  act)  could  hold ;  but  this  restric- 
tion was  removed  by  the  45  Geo.  111.  c. 
101.  By  tiie  5  Geo.  IV.  c.  39,  the 
British  Museum  is  excepted  from  the 
statutes  of  mortmain ;  and  various  other 
public  bodies  have  been  in  like  manner 
excepted  by  act  of  parliament.  The 
judicial  interpretation  of  tbis  act,  called 
the  Mortmain  Act,  has  prevented  a  large 
amount  of  property  from  being  given  to 
charitable  uses.  A  bequest  of  money  for 
charitable  purposes,  to  arise  from  the  sale 
of  land,  is  void ;  or  of  money  due  on 
mortgages ;  or  of  money  to  pay  off  the 
mortgage  on  a  chapel ;  or  of  money  to 
build  a  chapel,  unless  some  land  already 
in  mortmain  is  distinctiy  pointed  out  by 
the  terms  of  the  bequest ;  or  of  mortgages 
both  in  fee  and  for.  years ;  or  of  money 
to  be  laid  out  on  mortgage  security. 
This  act  can  only  be  called  a  Mortmaui 
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Act  with  any  proprietj  so  fiur  as  it  relates 
Id  corporate  bodies,  and  even  with  regard 
to  them  with  no  strict  propriety,  inas- 
much as  the  Mortmain  Acts  were  in- 
tended to  prevent  corporate  bodies  holding 
lands  to  their  own  use,  or  to  prevent 
other  persons  holding  them  to  the  use  of 
corporate  bodies.  The  act  is  in  ^eu^t  in- 
tended to  limit  the  power  of  giving 
property  for  charitable  purposes  to  any 
person  or  persons,  and  is  very  improperly 
called  a  Mortmain  Act,  if  we  consider 
that  many  gifts  of  land  for  charitable 
purposes  were  not  considered,  before  the 
passing  of  this  act,  as  within  the  old 
statutes  of  mortmain. 

The  history  of  mortmain  is  intimately 
connected  with  the  ecclesiastical  and 
civil  history  of  this  country.  The  jea- 
lousy which  all  mankind  feel  against 
rich  and  powerM  bodies  of  men,  who 
are  combined  in  a  perpetual  brotherhood 
and  fraternity,  and  the  constantly  in- 
creasing wealth  and  power  of  the  eccle- 
siastical bodies  in  this  country,  doubtless 
contributed  strongly  to  the  passing  of  the 
enactments  called  the  statutes  of  mort- 
main; and  this,  independently  of  the 
solid  reasons  against  such  bodies  having 
large  possessions,  so  long  as  the  strict 
^Btem  of  tenures  continued.  In  modem 
times,  when  the  lord  can  lose  nothing  by 
land  being  conveyed  to  a  corporation  or 
to  a  charitable  use,  except  the  remote  con- 
tingency of  escheat,  a  new  notion  lies  at 
the  foundation  of  the  restraints  upon 
such  transfers  or  gifts  of  land,  which,  as 
as  Lord  Hurdwicke  expressed  it,  was 
this:— 

"  The  mischief  which  the  legislature 
had  in  view  in  the  Mortmain  Act  (as 
appears  from  the  recital,  and  which  is 
a^;reeable  to  the  title)  was  to  restrain  the 
disposition  of  lands  whereby  they  become 
inalienable."  In  another  place  he  ob- 
serves that  **  the  particular  views  of  the 
legislature  were  two:  first,  to  prevent 
locking  up  land  and  real  property  from 
being  aliened,  which  is  made  the  title  of 
the  act ;  the  second,  to  prevent  persons, 
in  their  last  moments,  from  bemg  im- 
posed on  to  give  away  their  real  estates 
from  their  families." 

It  will  be  perceived  that  the  provisions 
of  the  act  very  imperfectly  correspond 


with  this  explanation  of  its  object  Thus 
money  may  be  given  by  will  (if  unao- 
companied  with  a  direction  to  lay  it  out 
in  laud)  to  an  eleemosynary  corporadoa 
which  is  empowered  to  hold  land  in 
mortmain,  and  it  may  be  laid  out  in  land, 
or,  if  necessary,  a  licence  may  be  obtuned 
from  the  crown  for  that  purpose.  The 
judicial  exposition,  that  money  given  by 
will,  to  arise  from  the  sale  of  lands,  is 
within  the  act,  involves  a  direct  contra- 
diction ;  it  being  expressly  provided  ^  by 
the  mode  of  donation,  in  the  case  just 
mentioned,  that  the  land  shall  not,  so  fiir 
as  the  donor  can  prevent  it,  come  into 
hands  in  which  ^t  will  be  inalienable. 

The  act,  which  is  a  clumsy  contri- 
vance, and  the  exposition  of  it,  are  in 
facX  directed  against  gifts  fbr  charitable 
uses;  though  it  is  probable  that  the 
notion  of  the  impolicy  of  allowing  lands 
to  be  for  ever  set  apart,  or  "  locked  up," 
had  also  some  influence  on  the  legis- 
lature. If  this,  however,  had  been  the 
leading  idea,  a  repeal  of  the  statute 
which  allows  the  crown  to  grant  a  licence 
to  hold  lands  in  mortmain  would  have 
been  a  proper  addition  to  the  act  But 
the  legislature  or  the  promoters  of  the 
act  were  apparently  anxious  to  find  ont 
some  reason  or  excuse  for  passing  such 
an  act  in  a  country  where  gifts  for  cha- 
ritable uses  have  heea  so  long  established 
and  approved  by  popular  opinion.  The 
exceptions  made  in  this  act  in  fiivour  of 
the  universities  of  Oxford  and  Cambridge 
and  the  colleges  in  those  places  also  show 
that  there  was  a  party  in  the  legislature 
strong  enough  to  prevent  the  operation  of 
this  act  being  extended  to  those  corporate 
bodies. 

Various  acts  have  been  passed  since 
the  9  Geo.  II.  c  36,  as  already  stated, 
for  exempting  various  bodies  from  the 
operation  of  mat  act  These  acts  chiefly 
apply  to  the  Established  Church.  In 
58  Geo.  III.  c  45,  amended  by  59  Geo. 
III.  c.  134,  and  2  &  3  Wm.  IV.  c  61, 
are  intended  to  promote  the  building  of 
new  churches  in  populous  places  in 
England  and  Wales.  The  43  Geo.  III. 
c.  107,  was  passed  to  exempt  decrees  and 
bequests  to  the  governors  of  Queen 
I  Anne's  Bounty  [Benefice]. 
I     There  is  no  doubt  that  the  Mortmain 
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Act  of  George  II.  has  been  productive  of 
benefit;  and  it  would  be  better  for  its 
pipvisious  to  be  made  stricter  instead  of 
being  relaxed,  especially  in  the  case  of 
ecclesiastical  bodies  and  persons.  The 
acquisition  of  lands  by  corporate  bodies, 
except  sach  as  are  established  for  pur- 
poses of  general  interest,  is  an  evil  in  any 
ooontry,  especially  in  a  country  where 
the  land  is  so  limited  in  amount  as  in 
England.  Facilities  for  sale  and  transfer 
are  rather  wanted  than  facilities  for 
giving  land  to  bodies  which  cannot  sell, 
and  from  the  natnre  of  their  constitution 
present  obstacles  to  the  improvement  of 
land  and  its  productive  employment 

It  should  be  borne  in  mind  that  the 
terms  charities  and  charitable  uses  have 
a  legal  meaning  very  different  from  the 
popular  meaning  of  the  term  charity. 

The  great  amount  of  property  in  Eng- 
land and  Wales  which  is  appropriated  to 
charitable  uses,  and  the  importance  of 
inany  of  those  establishments  which  are 
supported  by  such  property,  render  it  ne- 
cessary to  give  some  exposition  of  the 
lAtnre  and  administration  of  charities  in 
this  country,  which  is  most  conveniently 
done  under  the  head  of  Uses,  Chaeita- 

BLE. 

The  term  Mortificaiion  in  Scotland  ex- 
pesses  pretty  nearly  what  mortmain  does 
in  England. 

According  to  Stair  (book  ii.  tit  iii.  39, 
«1.  Brodie),  *•  infeftments  of  mortified 
lauds  are  those  which  are  granted  to  the 
Urk  or  other  incorporation  having  Ao 
otber  reddendo  than  prayer  and  supplica- 
tions and  the  like :  such  were  the  morti- 
fications of  the  kirk  lands  granted  by  the 
king  to  kirkmen,  or  granted  by  other  pri- 
vate men  to  the  provost  and  prebendars 
of  college  kirks  founded  for  singing ;  or 
to  chapUinries,  preceptories,  altarages,  in 
^hich  the  patronage  remained  in  the 
mortifiere."  The  act  of  1587,  c  29,  pass- 
^  in  the  eleventh  parliament  of  James 
yi.,  began  by  reciting  that  the  king  **  and 
his  three  estaites  of  parliament  perfitely 
(Understood  the  greatest  part  of  his  proper 
t«nt  to  have  bene  given  and  disponed  of 
^Id  to  Abbaies.  Monasteries,  and  utheris 
Vfnom  of  Clergie,"  &c :  it  fiirther  re- 
filled that "  his  Hienes,  for  the  great  love 
^  favour  quhilk  he  bearis  to  his  sub- 


jectes,  was  nawaies  minded  to  greeve 
them  with  improfitable  taxations,  spe- 
cially for  his  royal  support/'  The  act 
then  went  on  to  declare  that  it  was 
**  founde  maiste  meete  and  expedient  that 
he  sail  have  recourse  to  his  aw  in  patri- 
monie  disponed  of  before  (the  cause  of 
the  disposition  now  ceasing)  as  ane  helpe 
maist  honorable  in  respect  of  himselfe 
and  least  grievous  to  his  people  and  sub- 
jectes."  The  act  then  proceeded  to  imite 
and  annex  to  the  crown  (with  the  ex- 
ceptions after  specified  in  the  act)  all  the 
lands,  &c.,  belonging  to  the  ecclesiastical 
and  religious  persona^  therein  men- 
tioned. This  act  was  in  effect  more  ex- 
tensive than  the  similar  acts  of  Henry 
VIII.  in  England. 

Since  the  Reformation,  lands  given  in 
Scotland  for  charitable  purposes  are  given 
to  the  trustees  of  the  chanty,  to  be  held 
either  in  blanch  or  feu  holding.  (Bell's 
Vict,  of  the  Law  of  Scotland.) 

MUNICIPAL  CORPORATIONS. 
The  term  Municipal  is  derived  from  the 
Latin  adjective  Municipalis,  which  signi- 
fies appertaining  to  a  Municipium.  The 
word  Municipium  had  severed  early  his- 
torical significations  among  the  Romans, 
which  it  is  not  necessary  to  explain  here. 
We  use  the  Roman  term  Municipal 
to  indicate  the  corporation  of  a  town, 
but  our  municipal  corporations  resem- 
ble the  Italian  cities  in  the  later  period 
of  the  Republic.  After  the  Social  War, 
B.C.  90,  the  Italian  towns  became  mem- 
bers of  the  Roman  state ;  they  were  sub- 
ject to  Rome,  but  retained  their  own  local 
administration.  Both  the  original  Roman 
colonies  in  Italy  and  the  Municipia  (not 
colonies),  as  they  were  called,  enjoyed 
this  free  condition.  A  municipal  consti- 
tution was  the  characteristic  of  these 
Italian  towns.  The  notion  of  an  incorpo- 
rated body,  as  applied  to  a  community, 
was  familiar  to  the  Romans,  and  their 
several  municipalities  were  accordingly 
considered  and  called  republics  (Res 
Publicse).  The  Roman  colonies  in  Italy 
had  a  popular  assembly  and  a  senate,  as 
Rome  had;  the  people  chose  their  own 
magistrates,  and  they  had  legislative 
power  in  their  own  concerns.  The  chief 
maj^strates  were  sometimes  two  (duum- 
viri) and^sometimes  four  (quatuorviri) ; 
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their  principal  duties  were  the  administra- 
tion of  justice.  Their  office  was  annual. 
The  history  of  these  Italian  municipali- 
ties is  traced  by  Savi^y.  in  his  History 
of  the  Roman  Law  m  the  Middle  Ages 
(toI.  i.).  The  Romans  had  colonies,  in 
their  sense  (Colonise,  Colony,  p.  .559)  also 
in  the  provinces,  in  Africa,  Spain,  France, 
And  Britain.  All  these  colonies  hadamu- 
cipal  organization.  They  were  subjects 
of  Rome  and  under  the  general  law  of 
Rome,  but  they  managed  their  own  inter- 
nal administration  as  corporate  bodies. 
As  these  communities  existed  whereyer 
the  Romans  formed  a  provincial  govern- 
ment, it  is  all  but  historically  demon- 
strated that  the  town  communities  of  our 
country,  and  of  other  parts  of  Europe 
where  they  exist,  have  either  been  directly 
transmitted  from  the  Roman  town-com- 
munities as  they  existed  under  the  em- 
pire, or  have  been  formed  on  that  model. 
London  itself,  though  never  a  Roman 
colony,  in  the  strict  sense  of  that  term, 
was  a  place  of  considerable  trade  under 
the  empire,  and  as  England  was  then  a 
Roman  province,  we  may  assume  that 
this  flourishing  Municipium  would  have 
a  local  administration  like  that  of  other 
large  towns  within  the  Roman  provinces. 
The  Romans  had  also  colonies  in  Eng- 
land, in  the  proper  sense  of  that  term ; 
and  the  word  Cfolonia  always  implies  a 
local  administration.  It  cannot  be  proved 
that  the  Saxons  brought  with  them  to  Ekig- 
land  such  a  system  of  town-commimities ; 
nor  was  their  mode  of  settlement  of  such 
a  character  as'to  lead  us  to  suppose  that 
they  could  have  established  them  at  firet 
They  certainly  found  them  existing  in 
the  chief  towns  of  the  kingdom,  and  it 
is  probable  that  this  Roman  institution  has 
continued  without  interruption  from  the 
first  reduction  of  England  to  a  Roman  pro- 
vince to  the  present  time. 

Some  writers  however  are  of  opmion 
that  our  municipal  corporations  are  of 
Saxon  or  Teutonic  origin ;  and  the  re- 
marks which  follow  are  made  in  con- 
formity to  that  opinion,  The  Anglo- 
Saxon  terms  6yri<7,  hyrg^  hurh^  &c.  the 
various  old  forms  of  borough^  like  the  Ger- 
man burg  of  the  present  day,  was  the  ge- 
neric term  for  any  place,  large  or  smidl, 
fortified  by  walls  or  mounds.  The  munici- 


pal organization  of  the  Anglo-Saxons  ^ 
not,  however,  confined  to  their  towns. 
Their  boroughs  were  only  parts  of  one 
great  municipal  system,  extending  over 
the  whole  territory.  But  the  boroughs  by 
distinction,  the  boroughs  in  politicsd  esti- 
mation, were  those  towns  (apparently  all 
the  considerable  ones)  which  had  each, 
under  the  namie  usually  of  burph-reve  or 
port-rme,  an  elective  municipal  officer 
exercising  functions  analogous  to  those  of 
the  elective-reve  of  the  shire  or  Mire-rere. 
Of  this  local  organization  enough  is  dis- 
coverable to  show  most  cleany  that  it 
had  never  been  moulded  by  a  central  au- 
thority, but,  on  the  contrary,  that  the 
central  authority  had  been,  as  it  were, 
built  up  on  the  broad  basis  of  a  free  mu- 
nicipal organization. 

For  a  clear  exposition  of  the  essentially 
republican  basis  of  all  the  public  institu- 
tions of  the  Anglo-Saxons  we  would  refer 
to  Mr.  Allen's  *  Inquiry  into  the  Rise  and 
Growth  of  the  Royal  Prerogative  in  Eng- 
land,' 8vo.,  1830.  The  cyiie  or  ^ta  of 
the  Saxons  was  synonymous  with  nation 
or  people ;  and  cyn-ing  or  hin-ing  (by  con- 
traction, king)  implied,  as  Mr.  Allen  re- 
markjs,  that  the  individual  so  designated 
was,  in  his  public  capacity,  not,  as  some 
modem  sovereigns  have  been  willing  to 
be  entitled,  the  father  of  the  people,  but 
their  offspring.  In  the  introduction  and 
use  of  the  modem  word  kingdom,  we 
trace  a  still  more  remarkable  perversion. 
The  Anglo-Saxon  c^ne-dom  or  kin-dom 
denoted  the  extent  of  territory  occupied 
and  possessed  by  the  kin  or  nation — an 
import  diametrically  differing  from  that 
of  nitigdom,  which,  in  the  decline  of  the 
Norman  tongue  as  the  language  of  the 
government  implanted  by  the  conquest, 
was  substituted  for  the  Norman  rotfoulme 
(in  modem  English  realm) — as  the  word 
king  itself,  with  as  little  regard  to  its  ety- 
mological derivation,  was  substituted  for 
the  Norman  roy.  Thus  it  is  manifest 
that  the  difference  of  meaning  between 
kin-dom  and  king^m  is  as  wide  as  that 
between  the  principle  which  recognized 
the  nation  at  large  as  the  original  pro- 
prietor of  the  soil,  and  that  which  vests 
such  absolute  proprietorship  exclusively 
in  the  crown — a  distinction  which  it  is  most 
important  to  perceive  and  to  bear  in  mind. 
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Under  the  Anglo-Saxon  goveniineDt 
the  revenue  of  the  king,  or  rather  of  the 
state,  had  been  collected  in  each  shire 
by  the  shire-T^e,  and  in  each  municipal 
town  by  the  borough-reve  or  port-reve. 
Bat  in  the  one  case,  as  in  the  other,  this 
officer  was  the  elective  head  of  the  muni- 
cipality ;  for  the  shire  itself  -was  no  other 
tian  a  certain  extent  of  territory  munici- 
pally organised.  But  after  the  Conquest, 
iostead  of  the  elective  Saxon  reve,  there 
TO  placed  over  each  shire  a  Norman 
vucmtnty  and  over  each  municipal  town  a 
^ilifft  both  appointed  by  the  Norman 
king.  It  would  have  been  vain  for  the 
burgesses  to  appeal  to  the  mercy  of  the 
iung,  bnt  they  found  means  of  appealing 
to  his  cupidity.  He  discovered  that  their 
eager  desire  to  rid  themselves  of  the 
wjal  haiiiif,  urged  them  to  offer  him  a 
lugher  sum  to  be  collected  from  acd  by 
tbtmselves,  and  transmitted  directly  to 
bis  exchequer,  than  he  could  &rm  their 
tovn  for  to  an  individual ;  and  hence  the 
frequent  charters  which  we  soon  find 
JSHring  to  one  borough  after  another, 
granting  it  to  the  burgesses  in  fee-farm, 
^t  is,  m  permanent  possession  so  long 
^  they  should  punctually  pay  the  stipu- 
ated  crown-rent 

The  interference  of  a  royal  provost  in 
their  internal  concerns  being  Uius  with- 
Qpawn,  the  towns  returned  naturally  to 
^ir  former  free  municipal  organization. 
They  had  once  more  a  chief  administra- 
tor of  their  own  choice ;  though  in  few 
cues  was  he  allowed  to  resume  either  of 
tne  old  designations,  borough-reve  and 
port-reve.  In  all  cases  he  now  acted  as 
«>»i(f  of  the  Norman  king ;  accounted 
*t  the  exchequer  for  the  farm  or  crown- 
rent  of  the  borough :  in  most,  he  received 
Je  Norman  appellation  of  mayor,  which, 
<lepoting  in  that  language  a  municipal 
chief  officer,  was  less  miious  to  the  Saxon 
townsmen  than  that  of  bailiff;  though  in 
some  he  received  and  kept  the  title  of 
oadiffonly. 

The  charters  of  the  Norman  kings 
were  constantly  addressed  to  "the  citi- 
zens," « the  burgesses."  or  "the  men"  of 
8nch  a  city  or  borough ;  and  the  sum  of 
tne  description  of  a  burgess,  townsman, 
Of  member  of  the  community  of  the  bo- 
rough, as  Madox  in  his  *Pirma  Burgi' 


observes,  was  this : — "  They  were  deemed 
townsmen  who  had  a  settled  dwelling  in 
the  town,  who  merchandized  there,  who 
were  of  the  bans  or  guild,  who  were  in 
lot  and  scot  with  the  townsmen,  and  who 
used  and  enjoyed  the  liberties  and  free 
customs  of  the  town."  The  municipal 
body,  in  short,  consisted  of  the  resident 
and  trading  inhabitants,  sharing  in  the 
payment  of  the  local  taxes  and  the  per* 
formance  of  the  local  duties.  This  formed 
substantially  a  household  franchise.  Stran- 
gers residing  temporarily  in  the  town  for 
purposes  of  trade  had  no  voice  in  the 
affairs  of  the  borough,  nor  any  liability 
to  its  burdens,  which,  at  common  law, 
could  not  be  imposed  upon  them  without 
admission  to  the  local  franchise.  The 
titles  to  borough  freedom  bv  birth,  ap- 
prendoeship,  and  marriage,  all  known  to 
be  of  very  remote  antiquity,  seem  to  have 
been  only  so  man^  modes  of  ascertaining 
the  general  condition  of  established  re- 
sidence. The  title  by  purchase  was  a 
necessary  condition  for  the  admission  of 
an  individual  previously  unconnected 
with  that  particular  community,  in  those 
days  when  such  admission  conferred  pe- 
culiar advantages  of  trading;  and  the 
right  of  bestowing  the  freedom  on  any 
individual  by  free  gift,  for  any  reason  to 
them  sufficient,  was  one  necessarily  in- 
herent in  the  community,  for  the  exer- 
cise of  which  they  were  not  responsible 
to  any  authority  whatever.  The  free- 
men's right  of  exclusive  trading  too  had 
some  ground  of  justice  when  they  who 
enjoyed  it  exclusively  supported  the  local 
burdens.  Edward  III.'s  laws  of  the  staple 
authorized  the  residence  of  non-freemen 
in  the  staple  towns,  but  at  the  same  time 
empowered  the  community  of  the  bo- 
rough to  compel  them  to  contribute  to 
the  public  burdens ;  and  under  these  re- 
gulations it  is  that  the  residence  of  non- 
nreemen  appears  first  to  have  become 
frequent 

The  progress  of  wealth,  population, 
and  the  usaul  arts  produced,  m  many  of 
the  greater  towns,  the  subdivision  of  the 
general  community  into  guilds  of  particu- 
lar trades,  called  in  many  instances  since 
the  Norman  ffira  companies,  which  thus 
became  avenues  for  admission  to  the  ge- 
neral franchise  of  the  municipality.    In 
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their  greatest  proeperity  these  fraternities, 
more  especially  in  the  metropolis,  became 
important  bodies,  in  which  the  whole 
Qommunity  was  enrolled;  each  had  its 
distinct  common-hall,  made  by-laws  for 
the  regulation  of  its  particular  trade,  and 
had  its  common  property ;  while  the 
rights  of  the  individuals  composing  them, 
as  members  of  the  great  general  com- 
munity, remained  the  same. 

But  for  several  centuries  after  the  Con- 
quest, any  select  body  forming  within  a 
municipal  town  a  corporation,  in  the  mo- 
dem sense  of  the  term,  was  entirely  un- 
known. When  the  men  of  a  town  became 
answerable  to  the  crown  for  a/erm  or 
other  payment  due  from  their  community, 
then  the  barons  of  the  exchequer,  the 
king*s  attorney,  6r  his  other  clerks  and 
officers,  charged,  impleaded,  and  sued 
the  townsmen  collectively,  by  any  name 
by  which  they  could  be  accurately  desig- 
nated, and  they  answered  by  one  or  more 
of  their  number,  deputed  for  that  purpose 
by  the  rest  There  was  also  a  method  of 
summoning  a  community  to  appear  in 
the  king's  courts  of  law,  by  six  or  some 
other  number  of  "  the  better  and  more 
discreet"  inhabitants,  to  be  nominated  by 
the  rest  The  duties  of  the  boroughs  to 
the  king  were  rendered  entirely  by  their 
executive  officers,  elected  yearly  by  the 
whole  community.  Generally  it  was 
granted  to  them  to  elect  a  single  chief 
magistrate,  bearing,  as  already  observed, 
the  Norman  title  of  mayor,  who  became 
answerable  to  the  crown  for  all  things  in 
which  the  bailiff  or  baili£&  were  pre- 
Tiously  responsible,  and  the  officers  bear- 
ing the  latter  title  declined  to  an  inferior 
rank.  The  executive  officer,  thus  elected, 
it  was  always  necessary  to  present  to  the 
king,  or  some  one  appointed  by  him,  to 
be  accepted  and  sworn  faithfully  to  dis- 
charge his  duties  both  to  the  crown  and 
to  the  community;  and  to  receive  these 
presentations,  accept  the  officer  elected, 
and  take  his  oath,  became  a  part  of  the 
duties  of  the  treasurer  and  barons  of  the 
exchequer.  To  these,  when  the  citizens 
or  burgesses  had  made  their  election,  it 
was  notified  by  letters  under  their  com- 
mon seal,  and  the  mayor  elect  was  pre- 
sented to  them  at  the  exchequer  by  two 
of  his  fellow-burgesses.    The  same  pro- 


ceeding was  observed  with  regard  to 
gheriffg,  which  some  of  the  larger  cities 
and  towns  acquired  power  to  elect  as 
counties  of  themselves ;  and  for  the  like 
reason,  because  of  the  duties  they  bad  to 
render  to  the  king.  In  coarse  of  time 
communities  acquired  by  charter  the  pri- 
vilege of  taking  the  oaths  of  thdr  own 
officers,  or  they  might  be  tendered  to  the 
constable  of  the  nearest  royal  castle.  *  If 
such  officer  performed  any  official  duty 
without  being  duly  sworn,  it  was  deemed 
a  contempt,  and  the  liberties  were  liable 
to  be  seized  into  the  king's  hands,  unless 
redeemed  by  fine  or  a  valid  excuse. 

But  the  sole  legislative  assembly  in 
every  municipal  town  or  borough  was 
originally  the  iiaxon  folk-mote^  or  meeting 
of  we  whole  community,  called  in  many 
places  the  hundred,  and  where  held  witiiiu 
doors,  the  hvs-ting  or  the  common  hall. 
This  assembly  was  held  for  mutual  advice 
and  general  determination  on  the  affairs 
of  the  conununity,  whether  in  the  enact- 
ing of  local  regulations,  called  burghrlaws 
(of  which  some  persons  suppose  by  law  to 
be  a  contraction),  the  levying  of  local 
taxes,  the  selling  or  leasing  of  public 
property,  the  administration  of  justice, 
the  appointment  of  municipal  officers,  or 
any  other  matter  affecting  the  general 
interests.  In  this  assembly,  held  com- 
monly once  a  week,  appeared  the  body  of 
burgesses  in  person,  to  whom,  together 
with  their  officers,  whom  they  elected 
annually,  every  general  privilege  con- 
veyed by  tiie  royal  charters  was  granted : 
and  however  vested  in  later  times,  every 
power  exercised  in  the  antient  boroughs 
has  derived  its  origin  from  the  acts  of 
this  assembly.  The  increase  of  popula- 
tion and  extension  of  trade  in  the  larger 
towns  led  naturally  to  the  introduction  of 
the  representative  principle  in  local  legis- 
lation, &c.,  and  to  an  aristocratic  organi- 
lation.  Next,  as  the  distinction  of  race 
became  lost  in  the  fusion  of  blood  and 
the  rise  of  the  modem  English  tongae, 
other  circumstances  sprung  up,  tenung 
to  create  and  perpetuate  a  distinction 
of  civic  classes.  The  progress  of  in- 
dividual wealth,  as  commercial  property 
became  more  secure  against  exactions 
by  arbitrary  power,  and  the  commercial 
resources  of  the  country  became  deve- 
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ioped,  was  among  the  moet  powerful  of 
these  causes.  In  London,  as  earlj  as 
the  close  of  Henry  III.'s  reign,  the 
aldermen,  and  those  calling  themselves 
"the  more  discreet  of  the  city/'  made 
ui  attempt  to  elect  a  mayor,  in  oppo- 
sition to  the  popular  Toioe ;  -which,  how- 
ever, ended  in  me  triumph  of  the  latter, 
ID  a  general  folk-mote  held  at  St  Paul's 
Cross. 

The  richest  and  most  influential  per- 
1008,  however,  being  generally  chosen  by 
the  inhabitants  at  large  to  the  highest 
places  in  the  municipal  councils,  were 
ofteo  tempted  to  seek  the  perpetuation  of 
their  authority  without  the  necessity  of 
frequent  appeals  to  the  popular  voice,  and 
eyen  to  usurp  powers  which  it  had  not  de- 
legated at  all.  Such  usurpations  how- 
erer  were  often  vigorously  resisted  by 
the  community  at  large ;  and  the  contests 
vere  sometimes  so  violent  and  obstinate 
IS  to  lead  to  bloodshed.  But  in  course 
of  time,  the  crown  itself,  so  long  indiffer- 
ent to  the  detmls  of  municipal  arrange- 
ments, found  sufficient  motives  for  encou- 
ngmg  these  endeavours  of  internal  par- 
^  to  form  close  ruling  bodies,  irrespon- 
tible  to  the  general  communitv. 

We  find  fiunt  indications  of  this  policy 
in  several  of  Henry  Vll.'s  charters ;  as 
in  one  to  Bristol  in  1499,  establishing  a 
telf-eiective  council  of  aldermen ;  who 
jet,  though  justices,  had  no  exclusive 
power  of  municipal  ^vemment  But 
the  fierceness  of  religious  dissension, 
▼hich  divided  the  whole  nation  at  the 
close  of  the  following  reign,  made  the 
management  of  the  House  of  Commons 
an  object  of  primary  importance  to  either 
Catholic  or  Protestant  successor  to  the 
crown.  This  therefore  was  the  sera  of 
the  most  active  exercise  of  the  prescrip- 
tively  discretional  power  of  the  sheriffs 
to  determine  within  their  several  baili- 
wicks, in  issuing  their  precepts  for  a 
general  election,  which  of  the  municipal 
towns  should,  and  which  should  not,  be 
held  to  be  p^grliamentary  boroughs.  To 
*rt>itrarily  omit  any  of  the  larger  towns, 
or  even  of  the  smaller  ones,  which  in 
public  estimation  had  a  prescriptive 
nght  to  be  summoned,  was  too  open  an 
attack  on  the  freedom  of  parliament  to 
^  DOW  ventured  upon.    The  calling  of 


this  right  into  action  in  boroughs  where- 
in it  had  lain  dormant  from  the  begin- 
ning, or,  though  once  exercised,  had 
&llen  into  disuse  from  alleged  poverty, 
decay,  or  other  causes,  was  a  more  plau- 
sible course  of  proceeding ;  and  notwith- 
standing the  evident  partiality  with 
which  it  was  conducted,  was  permitted 
to  pass  without  legislative  interference. 
[Commons,  House  of.] 

Accordingly  we  find  in  the  reigns  of 
Edward  VI.,  Mar}-,  and  Elizabeth,  besides 
seventeen  boroughs  restored  toparliamen- 
tary  existence,  forty-six  now  first  begin- 
ning to  send  members,  making  altoge&er 
an  addition  to  the  former  representation 
(as  no  places  were  now  omitted)  of  sixty- 
three  places  returning  123  members.  But 
the  most  important  feature  in  this  policy 
of  the  crown  at  this  period — that  which 
mainly  contributed  to  attain  the  object  of 
that  policy — was  its  novel  assumption  of 
the  right  of  remoulding,  by  governing 
charters^  the  municipal  constitution  of 
these  new  or  revived  parliamentary  bo- 
roughs. Most  of  these  charters  ex  pressly 
vested  the  local  government,  and  some- 
times the  immediate  election  of  the  par- 
liamentary representatives,  in  small 
councils,  originally  nominated  by  the 
crown,  to  be  ever  after  self-elected. 

This  was  the  first  great  step  on  the 
part  of  the  crown  in  undermining  the 
political  independence  of  the  English  mu- 
nicipalities. The  successful  working  of 
the  application  of  this  novel  principle  to 
the  new  or  restored  parliamentary  bo- 
roughs, encouraged  the  Stuarts  not  only 
to  continue  this  system  of  erecting  close 
boroughs,  but,  to  make  a  second  and  a 
bolder  advance  in  the  same  direction,  by 
attacking  the  constitutions  of  the  pre- 
scrlptively  parliamentary  municipalities 
themselves. 

In  the  twelfth  year  of  James  I.,  it  was 
declared  that  the  king  could,  by  his 
charter,  inconporate  the  people  of  a  town 
in  the  form  of  select  classes  and  common- 
alty, and  vest  in  the  whole  corporation 
the  right  of  sending  representatives  to 
parliament,  at  the  same  time  restraining 
the  exercise  of  that  right  to  the  select 
classes ;  and  such  was  thenceforward  the 
form  of  all  the  corporations  which  royal 
charters  created  or  remodelled.    After 
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this  £Eishion  it  was  that,  under  James  I. 
and  Charles  1.,  seventeen  more  parlia- 
mentary boroughs  were  revived;  and 
that  James  created  four,  making  a  total 
addition  to  the  borough  representation  of 
forty-one  members,  besides  the  four  mem- 
bers for  the  two  English  universities, 
which  James  first  introduced. 

After  the  reign  of  James  II.,  no  at- 
tempt was  made  to  recur  to  the  Stuart 
measures  against  such  of  the  corporations 
as  still  retained  in  whole  or  in  part,  a  po- 
pular constitution;  yet  **the  charters 
which  have  been  granted  since  the  Re- 
volution are  fram<3  nearly  on  the  model 
of  those  of  the  preceding  era :  they  show 
a  disregard  of  any  settled  or  consistent 
plan  for  the  improvement  of  municipal 
policy  corresponding  with  the  progress 
of  society.  The  charters  of  George  III. 
do  not  differ  in  this  respect  from  those 
granted  in  the  worst  period  of  the  history 
of  these  boroughs."  (Report  of  Com- 
missioners of  Corporation  Inquiry.) 

The  abuses  existing  in  Municipal  Cor- 
porations had  thus,  for  more  than  two 
centuries,  been  a  matter  of  constant  and 
nearly  universal  complaint.  Any  gene- 
ral remedy  was  however  impracticable, 
while  abuses  in  the  representation  of  the 
people  in  Parliament  were  to  be  main- 
tained. The  rotten  and  venal  boroughs, 
of  which  the  franchise  was  abolished  or 
amended  by  the  Reform  Act,  were  the 
chief  seats  of  corporation  abuse :  and  the 
correction  of  the  local  evil  would  have 
been  the  virtual  destruction  of  the  system 
by  which  the  ruling  party  in  the  state  re- 
tained its  political  power.  Every  borough 
having  the  privilege  of  returning  a  mem- 
ber to  Parliament,  was  indispensable  to 
one  or  the  other  of  the  leading  'political 
parties,  and  in  these  boroughs  the  greatest 
abuses  naturally  prevailed,  because  im- 
punity in  the  neglect  of  duty  and  in  the 
nAladministration  of  the  funds  of  the 
community,  was  the  che^^est  and  most 
convenient  bribe  by  which  the  suffrage  of 
the  corporators  could  be  purchased.  Im- 
punity being  thus  secured  aod  perpetuated 
in  the  most  corrupt  of  the  Parliamentary 
boroughs,  it  would  have  been  too  hazard- 
ous an  experiment  on  the  toleration  of  the 
people  to  have  undertaken  to  reform  the 
comparatively  insignificant  abuses  of  the 


non-parliamentary  boroughs.  The  greater 
abuse  thus  served  to  shelter  the  lesser, 
until  the  passing  of  the  Reform  Act, 
which,  in  destroying  the  importance  of 
the  corrupt  Parliamentary  corporations, 
rendered  certain  the  speedy  re-organiza- 
tion or  the  abolition  of  the  whole,  as  the 
respective  cases  might  require. 

Accordingly,  in  about  a  year  alter  the 
passing  of  the  *  Act  to  amend  the  Repre- 
sentation of  the  people  in  England  and 
Wales,'  the  king  issued  X<^uly,  1833)  a 
Commission  under  the  Great  Seal  to 
twenty  gentlemen  **  to  proceed  with  the 
utmost  dispatch  to  inquire  as  to  the  ex- 
isting state  of  the  Municipal  Corporations 
in  England  and  Wales,  and  to  collect  in- 
formation respecting  the  defects  in  their 
constitution — to  make  inquiry  into  their 
jurisdiction  and  powers,  and  the  adminis- 
tration of  justice,  and  in  all  other  re- 
spects ;  and  also  into  the  mode  of  elect- 
ing and  appointing  the  members  and 
officers  of  such  corporations,  and  into 
the  privileges  of  the  freemen  and  other 
members  thereof,  and  into  the  nature  and 
management  of  the  income,  revenues,  and 
funds  of  tiie  said  corporations." 

The  commissioners  thus  appointed  di- 
vided the  whole  of  England  and  Wales 
into  districts,  each  one  of  which  was,  in 
most  cases,  assigned  to  two  commission- 
ers. Their  reports  cm  individual  corpo- 
rations occupied  five  folio  volumes ;  ab- 
stracts of  information  relative  to  important 
matters  occupied  a  portion  of  a  sixth  (the 
first  printed),  and  the  results  of  the  whole 
inquiry  were  presented  in  a  general  Re- 
port signed  by  sixteen  of  the  commis- 
sioners, who  thus  conclude  their  observa- 
tions:— 

"  Even  where  these  institutions  exist 
in  tiieir  least  imperfect  form,  and  are 
most  rightfully  administered,  they  are 
inadequate  to  the  wants  of  the  present 
state  of  society.  In  their  actual  condi- 
tion, where  not  productive  of  poeitive 
evil,  they  exist,  in  the  great  majority  of 
instances,  for  no  purpose  of  ^neral  uti- 
lity. The  perversion  of  municipal  insti- 
tutions to  political  ends,  has  occasioned 
the  sacrifice  of  local  interests  to  party 
purposes,  which  have  been  f^uentiy 
pursued  through  the  corruption  and  de- 
moralization of  the  electoral  bodies. 
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**  In  oonelosHm,  we  report  to  your  Ma- 
jesty, that  there  prevails  amongst  the  in- 
habitants of  a  great  majority  of  the  in- 
corporated towns  a  genera],  and,  in  onr 
opinion,  a  just  dissatis&ction  with  their 
municipal  institutions,  a  distrust  of  the 
lelf-elected  municipal  councils,  whose 
powers  are  subject  to  no  popular  control, 
and  whose  acts  and  proceedings,  being 
secret,  are  unchecked  by  the  influence  of 
public  opinion — a  distrust  of  the  muni- 
cipal magistracy,  tainting  witti  suspicion 
the  local  administration  of  justice,  and 
often  accompanied  with  contempt  of  the 
persons  by  whom  the  law  is  administered 
—a  discontent  under  the  burthens  of  local 
taatioo,  while  revenues  that  ought  to  be 
applied  for  the  jiublic  advantage  are  di- 
verted from  tiieir  legitimate  use,  and  are 
sometinies  wastefolly  bestowed  for  ^e 
benefit  of  individuals,  sometimes  squan- 
dered ftn*  purposes  injurious  to  the  cha- 
ruter  and  morals  of  the  people.  We 
therefore  feel.it  to  be  our  duty  to  repre- 
sent to  your  Majesty  that  the  existing 
manicipal  corporations  of  England  and 
Wales  neither  possess  nor  deserve  the 
confidence  or  respect  of  your  Majesty's 
robfects,  and  that  a  thorough  reform  must 
be  effected  before  they  can  become,  what 
we  humbly  submit  to  your  Majesty  they 
ought  to  be,  useful  and  efficient  instru- 
ments of  kx^l  government." 

Two  of  the  commissioners,  Sir  Francis 
Palgrave  and  Mr.  Hogg,  dissented  from 
the  views  presented  in  the  Report  Their 
protests  were  urgently  called  for  by  the 
opponents  in  Parliament  of  the  reform 
proposed  by  the  ministers,  and  they  were 
aoeordingly  printed ;  but  no  great  weight 
▼as  attached  by  any  party  to  their  con- 
tents alter  they  were  made  public 

On  the  5th  of  June,  1835,  Lord  John 
Russell  brought  in  a  bill  to  remedy  the 
defects  complained  of;  and  on  the  9th  of 
September,  the  royal  assent  was  given  to 
**an  act  to  proTide  for  the  regulation  of 
municipal  corporations  in  England  and 
Wales.*  (5  &  6  Wm.  IV.  c  76.)  We 
Bhail  here  briefly  notice  the  principal 
features  of  this  measure. 

I.  The  LIMITS  to  which  the  provisions 
of  Lord  John  Russell's  bill  extended,  in- 
cluded in  round  numbers  a  population  of 
&bout  two  millions.    This  number  was 
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not  materially  altered  b^  the  modifica- 
tions introduced  in  the  bill  in  its  passage 
through  parliament  The  number  of 
boroughs  originally  proposed  to  be  di< 
rectly  included  in  the  operation  of  the 
bill,  was  183.  This  number  was  reduced 
to  178.  The  names  of  these  borouchs 
are  enumerated  in  two  schedules  appended 
to  the  act ;  to  those  more  important  bo- 
rouglis  contained  in  schedule  A, 
amounting  to  128  in  number,  a  commis- 
sion of  the  peace  is  assigned  by  the  act, 
while  those  contained  in  schedule  B, 
amounting  to  50,  were  only  to  have  a 
commission  of  the  peace  granted  on  ap- 
plication to  the  crown,  as  will  be  here- 
after explained. 

Many  boroughs,  on  account  of  their 
small  importance,  are  not  included  in  the 
operation  of  the  act  London  was  to  be 
noade  the  subject  of  a  special  measure, 
which,  however,  has  never  been  Intro* 
duced. 

The  application  of  the  act  to  the  bo- 
roughs in  schedules  A  and  B,  is  deter- 
mined by  the  &ct  of  the  places  having 
been  before  subject  to  the^vemment  of 
municipal  corporations.  The  objects  of 
such  government  are  equally  important 
and  necessary  for  all  inhabited  districts, 
whether  rural  or  urban.  The  rural  dis- 
tricts are,  however,  now  subject  to  the 
jurisdiction  of  justices  of  the  peace  of 
counties,  and  the  divisions  of  counties. 
The  existence  of  prejudices  supposed  to 
be  based  on  the  different  interests  of  the 
two  populations  may  be  an  obstacle,  but 
it  must  be  admitted  that  the  keeping  the 
two  populations  separated  in  all  that  con- 
cerns the  administration  of  government  is 
a  very  effectual  means  to  perpetuate  their 
mutual  independence  and  estrangement 

The  boundaries  of  the  individual  bo- 
roughs were  settled  as  fi>llows,  by  the  act 
fbr  corporation  reform.  Those  in  the 
first  part  of  schedule  A  amounting  to 
84,  and  those  in  the  first  part  of  sch^ule 
B,  amounting  to  9,  being  parliamentary 
boroughs,  their  parliamentary  bounda- 
ries were  taken  as  settled  by  the  boundary 
act  (2  &  3  Wm.  IV.  c.  64)  until  altered 
by  parliament  In  the  remaining  bo- 
roughs the  municipal  boundaries  remained 
as  before,  until  pArliament  should  otiier- 
wise  direct. 
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The  divigion  of  the  boroaghs  into 
wards  was  also  effected  for  electoral  pur- 
poses. The  number  of  wards  in  each  in- 
diyidual  borough  is  pointed  out  in  sche- 
dules (A  and  B),  The  bounds  of  these 
wards  and  the  number  of  councillors  to 
be  elected  by  each,  were  settled  by  bar- 
risters shortly  after  the  passing  of  the 
act  Liverpool  is  divided  mto  16  wards ; 
smaller  boroughs  into  12,  10,  or  fewer 
wards;  and  me  smallest  boroughs  are 
not  divided  int6  wards  at  all. 

II.  The  OBJECTS  of  municipal  govern- 
ment in  England  have  been  usually  con- 
fined to  the  appointment  and  superintend- 
euce  of  the  police,  the  administration  of 
justice  both  civil  and  criminal,  the  light- 
ing of  the  district  to  which  their  juris- 
diction extended,  and  the  paving  of  the 
same,  and  in  a  few  cases  the  management 
of  the  poor.  These  objects  are  of  un- 
questionable importance,  and  although 
the  number  of  useful  objects  of  municipal 

fovemmeat  might  be  extended,  the  act 
oes  not  attempt  to  do  so,  but  is  confined 
to  the  improvement  of  the  means  by  which 
the  objects  of  the  old  corporations  are  pro- 
posed hereafter  to  be  attained.  The  first 
section  of  the  act  repealed  so  much  of  all 
laws,  statutes,  and  usages,  and  of  all  royal 
and  other,  charters,  grants,  and  letters 
patent,  relating  to  the  boroughs  to  which 
the  act  more  immediately  extends,  only 
so  &r  as  they  are  inconsistent  with  the 
provisions  of  the  act,  and  thus  left  un- 
touched the  whole  of  the  substance  of 
those  local  laws  which  relate  merely  to 
the  objects  of  municipal  government,  with 
the  exception  merely  of  the  administra- 
tion of  justice,  which  is  considerably 
modified  by  the  act 

But  as  those  objects  had  hitherto  failed 
to  be  obtained,  as  fistr  as  could  then  be 
determined  through  the  want  of  responsi- 
bility of  the  functionaries  to  those  for 
whose  benefit  they  were  presumed  to  be 
appointed,  the  Municipal  Keform  Act  is 
in  consequence  almost  wholly  confined  to 
the  attempt  to  render  the  functionaries  of 
the  mumcipalitieB  eligible  by,  and  re- 
sponsible to,  the  persons  whose  interests 
they  are  appdnted  to  watch  over  and 
protect 

In  providing  a  more  responsible  and 
effective  munidpal  orgaiuzati(m»  it  waa 


necessary  as  well  to  change  the  consti- 
tuency as  the  functionaries ;  for  it  was 
usually  by  the  smallness  of  the  consti- 
tuency, or  by  their  accessibility  to  corrup- 
tion, that  the  impunity  of  the  fimctiooaries 
had  been  secured. 

III.  The  constituency  of  our  ooipora- 
tions  are  usually  known  by  the  name  of 
the  freemen.  So  inapplicable  to  the  cir- 
cumstances of  modem  times,  and  so  at 
variance  with  the  principles  of  represen- 
tation were  the  greater  number  of  these 
institutions,  that  the  freemen  (the  con- 
stituency itself)  were  nominated  and  ad- 
mitted by  the  ruling  body,  which  was  in 
turn  to  be  elected  by  the  freemen.  There 
were,  however,  several  other  modes  by 
which  the  freedom  of  these  corporations 
was  obtained,  as  by  birth,  or  by  marriage 
with  the  daughter  or  widow  of  a  freeman, 
or  by  servitude  or  apprenticeship.  In 
London,*  Shrewsbury,  and  many  other 
towns,  a  previous  admission  into  certain 
^ilds  or  trading  companies  was  required 
m  addition,  which  admission  was  procured 
by  purchase. 

The  rights  of  freedom,  or  citizenship, 
or  burgess-ship,  being  privileges  confined 
to  few  persons,  were  in  many  cases  of 
considerable  value  to  the  possessor,  parti- 
cularly when  they  conferred  a  tiUe  to  the 
enjoyment  of  the  fimds  derivable  from 
corporation  property,  or  of  exemption 
from  tolls  or  other  duties.  These  valu- 
able privileges  had  been  often  purchased 
by  considerable  sacrifices.  The  expec- 
tations founded  on  the  past  enjoyment  of 
such  privileges,  were  a  proper  subject  of 
consideration  for  the  legislature.  It  was 
accordingly  provided  that  ^though  the 
public  interests  were  to  be  insured  by  the 
prospective  abolition  of  all  the  privileges 
and  exemptions  in  question,  the  indi- 
viduals already  interested  in  them  should 
not  have  their  personal  expectations 
thereby  destroyed.  On  this  principle  the 
act  reserved  the  respective  rights  of  the 
freemen  and  burgesses,  their  wives  and 
widows,  sons  and  daughters,  and  of  ap- 
prentices, to  acquire  and  enjoy  the  same 
share  and  benefit  in  the  lands  and  other 
property,  including  common  lands  and 


*  Pk«vioiu  adminon  into  a  City  Compaay  is 
not  now  aeceanry. , 
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poblic  stock  of  the  borough  or  corpora- 
tion, as  well  as  in  property  yestea  for 
charitable  uses  and  trusts,  as  fully  and 
efiectually  as  might  haTe  been  done  if 
the  act  had  not  been  passed  (§  4).  Proyi- 
non  was  made  against  the  continuance  of 
the  abuse  by  which  the  payment  of  the 
just  and  lawfol  debts  of  corporations 
had  been  heretofore  postponea  to  the 
claims  of  the  persons  whose  rights  were 
sow  m  question.  As  these  claims,  so 
tenderly  reserred  by  the  legislature,  began 
in  wrong,  there  could  be  no  comparison 
made  between  them  and  the  riffhts  of  a 
Uwful  creditor,  who  were  accordingly  to 
be  paid  before  the  freonen  could  claim 
the  benefit  of  his  privileges.  Besides 
these  riffhts  to  the  enjoyment  of  the  pro- 
perty of  themanidpality,  the  exemptions 
from  tolls  or  other  duties  were  continued 
^  every  person  who  on  the  5th  of  June, 
1835,  was  entitled  to  such  exemption,  or 
even  if  he  oonld  on  that  day  claim  to  be 
s^iniitted  to  such  exemption,  on  payment 
of  the  fines  or  fees  to  which  he  might 
lave  been  liable. 

The  act  also  reserved  the  right  to  vote 
for  members  of  parliament  to  every  per- 
son who(,  if  the  act  had  not  been  passed, 
would  have  enjoyed  that  right  as  a  bur- 
gtts  or  freeman  by  birth  or  servitude. 
These  persons'  names  are  to  be  inserted 
by  the  town-clerk  on  a  list  to  be  entitied 
?»"  Freemen's  Roll."  The  right  of  vot- 
ing as  a  freeman  for  members  of  parlia- 
ment can  only  be  acquired  by  birth  or 
servitude,  bnt  a  person  can  claim  to  be 
pttt  upon  the  "  Freemen's  Roll,"  for  tiie 
exercise  of  municipal  privileges,  in  respect 
of  birth,  servitude,  or  marriage. 

Having  protected  the  personal  interests 
of  those  m  fiivour  of  whom  much  of  the 
^^'^^^  of  the  municipal  system  had  ope- 
i^ted,  the  act  provided  against  the  future 
existence  of  such  interests,  by  enacting 
iL^  ^^  ^^  rights  of  burgess-ship  or 
freedom  should  be  acquired  by  girl  or 
purchase,  and  more  eflectually  still  by 
ci^ting  the  constituency  which  was  to 
replace  the  freemen.  And  the  1  Sth  clause 
provided  that  after  the  passing  of  the  act 
'^  person  should  be  enrolled  a  burgess  in 
f^^pect  of  any  other  titie  than  that  enacted 
^y  the  act  The  constituencies  of  a  mu- 
nicipality now  consist  of  every  male  per- 


son of  full  age,  who  on  the  last  day  o^ 
August  in  an^  year  shall  have  occupied 
premises  within  the  borough  continuously 
for  the  three  previous  years,  and  shall  for 
that  time  have  been  an  inhabitant  house- 
holder within  seven  miles  of  the  boroughs 
provided  that  he  shall  have  been  rated  to 
the  poor  rates,  and  shall  have  paid  them 
and  all  borough  rates  during  the  time  of 
his  occupation. 

The  occupiers  of  houses,  warehouses, 
counting-houses,  and  shops  (the  premises 
which  confer  the  qualification),  who  at  the 
same  time  contribute  to  the  rates,  are 
nearly  all  those  who  are  pecuniarily  con- 
cemea  in  the  administration  of  the  funds 
of  the  town.  They  are,  however,  very 
far  from  constituting  the  whole  of  those 
interested  in  the  administration  of  justice 
and  in  the  efficiency  of  the  police*  As, 
however,  the  whole  number  of  such  occu- 
piers is  reduced  by  requiring  the  quali- 
fication of  three  ^rears'  residence,  the  num- 
ber of  the  constituency  may  at  any  time 
be  expected  to  be  very  £bu*  short  of  the 
persons  actually  contributing  to  the  fimds 
of  the  corporation,  and  still  more  so  of 
those  interested  in  the  good  government 
of  the  borough. 

The  grounds  of  a  property  qualification 
are  perfectly  clear,  when  the  rights  of  the 
person,  of  life  and  limb,  and  reputation,  in 
which  all  men  are  nearly  equally  inte- 
rested, are  not  concerned,  and  when  on 
the  other  hand  the  administration  of  a 
fund  subscribed  to  only  by  persons  having 
the  possession  of  the  qualifying  property 
is  the  sole  object  of  the  government,  lu 
the  municipalities,  however,  other  in- 
terests are  concerned  than  the  raising  of 
funds  and  the  administration  of  them  for 
the  purposes  of  protecting  property;  and 
these  interests,  many  of  them  of  personal 
importance  exceeding  that  of  property, 
such  as  are  involved  in  the  administration 
of  police  and  criminal  justice,  may  ap- 
pear not  to  be  represented  where  property 
alone  is  the  ground  of  qualification. 
Nevertheless,  the  possessor  of  property 
cannot  divest  himself  of  these  other  in- 
terests ;  and  whenever  property  is  repre- 
sented, these  interests  are  likewise  in  some 
measure  represented.  The  chief  justifi- 
cation of  property  qualification  appears  to 
have  been,  in  the  present  case,  that  the 
2  c2 
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numbers  who  would  have  the  franchise 
woald  be  too  numerous  to  be  easily  influ- 
enoed  by  sinister  interests,  while  on  the 
other  hand,  as  the  chief  contributors  to  the 
fund,  they  would  be  most  interested  in 
its  proper  administration,  as  they  would 
be  the  persons  who  must  chiefly  bear  the 
expenses  and  the  evils  of  any  abuse  of  it 
They  would,  therefore,  if  they  had  the 
power  to  do  so,  most  effectively  resist  any 
maladministration,  and  would  most  stre- 
nuously support  those  improvements  by 
which  they  would  be  in  the  largest  de- 
gree benefited.  Considering  the  close 
connexion  of  the  interests  ot  all  classes 
with  one  another,  it  can  scarcely  be  con- 
ceived  that  the  interests  in  good  govern- 
ment of  the  constituencies  created  by  this 
act,  are  not  nearly  identical  with  the  ge« 
neral  interests  of  the  communities  amonpst 
whom  they  live.  The  policy  of  restrain- 
ing the  suffrage  by  requiring  a  three  years' 
residence  is  undoubtedly  more  i^uestion- 
able.  It  is  true  that  it  has  often  occuixed 
that  immense  numbers  of  freemen  have 
been  created  to  serve  a  particular  pur- 
pose of  the  ruling  body.  Whenever  there 
was  a  general  election  the  number  of 
freemen  admitted  was  increased.  In 
1826  the  number  of  freemen  admitted  in 
128  cities  and  towns  was  10,797,  and  in 
the  previous  year  only  2655;  in  1830 
the  admissions  were  9321,  and  in  the  year 
preceding  only  1433.  In  1826  about  1000 
freemen  were  admitted  at  Maldon  during 
an  election.  The  deliverance  from  the 
systematic  corruption  of  a  numerous  but 
venal  and  fluctuating  constituency  is  de- 
cidedly one  of  the  greatest  benefits  con- 
ferred on  the  country  by  the  act 

Provision  is  made  by  sections  1 1  to  St4 
for  the  registration  of  the  burgesses  by 
the  overseers  of  their  respective  parishes, 
for  the  correction  and  publication  of  the 
burgess  lists  by  the  town-clerk,  and  for 
the  revision  of  such  lists  by  barristers  the 
first  year,  and  thenceforth  by  the  mayor 
and  assessors :  which  latter  are  officers 
created  for  the  purpose  by  the  act  The 
machinery  tor  the  reg^tration  of  the  con- 
stituency IS  modelled  on  that  of  the  Re- 
form Bill,  with  ^uch  modifications  as  were 
found  desirable,  and  were  required  by  the 
very  different  circumstances  to  which  the 
two  acts  apply. 


Excepting  that  of  election  and  control 
of  its  officers,  the  constituency  has  none 
of  those  exclusive  privileges  conferred  on 
them  which  have  been  usually  enjoyed  by 
the  freemen.  One  of  the  most  pernicious 
of  these  was  the  privilege  <a  trading 
within  the  limits  of  the  municipality,  ex- 
clusively conferred  on  those  who  might 
be  free  of  the  borough  or  of  certain  guilds, 
mysteries,  and  trading  companies.  By 
the  14th  section  of  the  Municipal  Act,  it 
is  enacted  that  "every  person  in  any 
borough  may  keep  any  shop  for  the  sale 
of  lawrfiil  merchandises  by  wholesale  or 
retail,  and  use  every  lawful  trade,  occu- 
pation, mystery,  and  handicraft,  for  hire, 
gain,  sale,  or  otherwise,  within  any 
borough.'*  But  London,  as  already  ob- 
served, is  still  excepted  from  the  operation 
of  this  act,  and  the  corporation  of  Lon- 
don has  often  made  the  attempt  to  compel 
persons  to  take  up  their  freedom. 

IV.  The  functionaries,  together  with 
the  constituency,  complete  the  body  of 
the  corporation.  Both  have  borne  the 
most  various  denominations  hitherto— the 
whole  body  now,  in  all  municipalities, 
bear  the  name  of  **  the  mayor,  aloermeo, 
and  burgesses,"  and  they  are  constituted 
corporations ;  that  is,  they  are  empowered 
to  do  all  legal  acts  as  a  body,  and  not  as 
individuals ;  they  may  sue  and  be  sued  by 
the  corporate  name,  and  they  transmit  the 
rights  they  acquire  as  corporators  to  their 
corporate  successors. 
^  The  25th  clause  provided  for  the  elec- 
tion in  every  borough  of  a  **  mayor,"  of  a 
certain  number  of  i>ersons  to  be  the  "  al- 
dermen,*' and  of  a  certain  number  of 
other  fit  persons  to  be  the  "  oonncillors." 

The  councillors,  who  are  collectively 
called  **  the  council "  of  the  borough,  are 
the  body  amongst  whom  the  mayor  and 
aldermen  are  chosen,  and  of  whom  those 
functionaries  continue  after  their  electioQ 
to  constitute  a  part  The  council  co^' 
lectively  is  intrusted  with  the  whole  of 
the  deliberative  and  administrative  flioc- 
tions  of  the  corporation.  They  appoint 
the  town-clerk,  treasurer,  and  other 
officers  for  carrying  into  execution  the 
various  powers  and  duties  vested  in  them 
by  the  act  They  may  appoint  as  many 
committees  either  of  a  general  or  special 
nature  for  any  purposes  which  in  their 
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jad^ment  would  be  better  regulated  and 
managed  by  such  committees.  The  acts 
of  e^ery  committee  must  be  submitted  to 
tbe  -vrhole  comicil  for  approyal,  lest  the 
borough  should  be  governed  by  a  small 
knot  of  persons,  vhose  appointment  as  a 
eonunittee  would  thus  become  as  much  a 
matter  of  fiivour,  contest,and  corruption,  as 
that  of  the  old  municipal  eoyeming  bodies. 
The  oonncil  execute  all  the  offices  pre- 
vioasly  executed  by  the  corporate  bodies 
whom  they  superseded.  They  appoint 
from  their  own  body  a  watch  committee, 
of  which  the  mayor  is,  by  virtue  of  his 
offiee,  the  head ;  and  this  committee  ap> 
pointB  a  sufficient  number  of  effectiye  men 
to  abet  as  constables  and  preserve  the  peace 
by  day  and  night. 

The  Council  may  take  on  themselves 
the  powers  of  inspectors  (a  species  of  offi- 
cers appointed  unider  the  3  &  4  Wm.  IV. 
c«  90),  as  far  as  relates  to  the  lighting  of 
the  whole  or  any  part  of  the  borough, 
prorvided  that  no  local  act  already  exists 
ft>r  the  lighting  of  the  borough ;  in  whidi 
ease  thev  are  empowered  to  bring  those 
parts  of  the  borough  to  which  the  local 
act  maj  not  apply  under  its  operation,  as 
fidl J  as  if  sudi  parts  had  been  originally 
iDclnded  in  such  act  (^  88, 89).  They 
have  also  a  power  of  makmg  such  by- 
laws as  to  them  may  seem  proper  for  the 
good  role  and  government  of  the  borough ; 
for  the  prevention  and  suppression  of  all 
such  nuisances  as  are  not  already  punish- 
able in  a  summary  manner ;  and  to  ap- 
point by  these  by-laws  such  fines,  not 
exceeding  5/.,  as  they  may  deem  meet  for 
the  prevention  and  suppression  of  of- 
fences. This  power  of  minor  legislation 
is  most  important  and  it  is  properly 
guarded  by  rendering  it  necessary  that 
two-thirds  at  least  of  the  council  soould 
be  present  at  the  making  of  the  by-law, 
and  by  requiring  that  a  delay  of  forty 
days  shall  intervene,  after  a  copy  has 
been  sent  to  one  of  the  Secretaries  of 
State,  before  it  shall  come  into  operation. 
Her  Majesty  may  disallow  any  by-law 
within  that  period,  or  may  enlarge  the 
time  within  which  it  shall  not  come  into 
operation. 

The  Council  have  the  control  of  the 
borough  fund;  any  surplus  in  which, 
after  payment  of  all  necessary  expenses 


and  of  all  just  demands,  they  are  to  apply 
for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough.  If  the 
fund  be  insufficient,  they  are  to  order  a 
borough  rate,  in  the  nature  of  a  countv 
rate,  to  makeup  the  deficiency,  for  which 
special  purpose  alone  they  have  the 
powers  of  justices  of  peace  given  to  them 
for  assessing,  collecfanc,  and  levying  it 
They  have  powers  of  leasing  buildmgs 
and  land  proper  for  building.     But  to 

Srevent  the  practice  of  partial  and  fran- 
ulent  transactions,  very  common  in  the 
old  corporations,  these  powers  are  subject 
to  very  considerable  restrictions.  They 
have  also  a  power  to  set  aside  collusive 
sales  and  demises  of  corporate  property 
made  since  the  25th  June,  1835;  many 
of  which  were  threatened  by  the  refrac- 
tory corporations  ^vj}  94,  95).  They 
have  also  a  power,  if  they  think  it  requi- 
site that  one  or  more  salaried  police  ma- 
gistrates should  be  appointed,  to  fix  the 
amount  of  such  magistrates'  salary,  and 
upon  their  application  her  Majesty  is 
empowered  to  appoint  the  number  of  ma- 
gistrates requirea.  To  meet  the  case  of 
dday  in  any  borough,  no  new  appoint- 
ment by  her  Majesty  is  to  take  place  after 
any  vacancy,  until  the  council  make  a 
fyeeh.  application. 

When  a  commission  of  the  peace  is 
granted  to  a  borough,  the  council  provide 
Uie  requisite  police  officers.  Other  sub- 
sidiary and  occasional  powers  are  vested 
in  the  council,  which  is  thus  seen  to  be 
effectually  the  governing  body  of  the 
corporation. 

These  powers  of  the  council  comprise 
the  whole  of  the  strictly  municipal  powers 
affected  by  the  act,  and  the  council  will 
thus  be  seen  to  be  the  whole  of  the  effec- 
tive machinery  of  corporation  govern- 
ment. Their  power  is  carefully  limited : 
the  most  important  check,  however,  to 
the  renovation  of  corporation  abuses  is 
contained  in  the  provision  for  the  ma- 
nagement of  the  borough  fund,  the  pe- 
ric^ical  audit  of  accounts,  and  their  sub- 
sequent publication.  The  firauds  by  the 
officers  of  the  old  corporations,  the  divi- 
sion of  the  funds  for  the  interest  of  the 
governing  body,  their  application  to  the 
corrupUon  of  the  freemen  in  every  shape 
in  which  money  could  be  applied,  formed 
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the  chief  heads  of  accusation  against  those 
bodies ;  and  the  uncontrolled  and  irre- 
sponsible disposition  of  funds  by  the  new 
councils  would  in  the  very  nature  of 
things  eventually  lead  to  the  use  of  them 
for  the  benefit  of  these  bodies,  however 
well  they  might  in  other  respects  be  con- 
stituted, and  the  past  history  of  corpora- 
tions would  in&llibly  be  repeated.  The 
Municipal  Act,  however,  provides  for  the 
appointment  of  Auditors,  persons  quali- 
fied to  be  councillors^  but  not  actually  of 
that  body,  lest  identity  of  interest  might 
lead  to  partiality  in  the  exereise  of  their 
functions.  The  accounts  are  to  be  audited 
half-yearly,  on  the  IstofMareh  and  the 
1st  of  September,  and  the  Treasurer  is, 
after  the  September  audit,  to  make  out 
and  cause  to  be  printed  a  full  abstract  of 
the  accounts  for  the  year,  a  copy  of  which 
is  to  be  open  to  all  the  rate-payers ;  and 
copies  are  to  be  delivered  to  such  rate- 
payers as  apply  for  them,  on  payment  of 
a  reasonable  price. 

If  the  constituency  be  sufficiently  large 
and  have  interests  identical  with  that  of 
the  community,  and  if  the  duties  of  the 
governing  body  be  well  defined  and  sub- 
ject to  effective  checks,  the  mode  of  elec- 
tion is  of  minor  importance.  Neverthe- 
less it  was  important  that  the  mode 
in  which  the  functionaries  were  to  be 
elected,  should  be  calculated  to  give  to 
the  constituency  the  utmost  opportuni^ 
to  exercise  effectively  the  franchise  with 
which  they  are  invested. 

The  qualification  of  a  councillor  is 
chiefly  a  propei*ty  qualification,  varying 
in  boroughs  according  to  their  amount  of 
population.  In  this  it  may  again  appear 
that  property  was  too  exclusively  regard- 
ed, for  when  security  was  provided  for 
a  constituency  qualified  by  property,  it 
might  have  l)een  presumed  that  in  their 
choice  of  officers,  if  it  were  left  completelv 
free,  they  would  not,  when  all  other  quali- 
fications of  candidates  were  equal,  prefer 
the  candidate  without  property.  It  may, 
it  is  presumed,  be  left  to  people  of  pro- 
perty to  choose  amongst  all  classes  of  per- 
sons, without  fear  that  they  will  choose 
those  whose  circumstances  or  opinions 
would  prompt  them  to  place  the  tenure  of 
property  in  danger.  The  bill  was  intro- 
duced without  the  provision  of  a  qualifica- 


tion for  councillors,  which  was  inserted 
after  the  bill  left  the  Commons.  This 
qualification  renders  necessary  the  enact- 
ment of  penalties  for  serving  without  being 
qualified.  No  person  is  el  igible  as  council- 
lor unless  entitied  to  be  on  the  burgess  list, 
nor  unless  seised  or  possessed  of  real  or 
personal  estate,  or  both,  as  follows:  in  all 
boroughs  divided  into  fbor  or  more  wards, 
1000/.,  or  rated  to  the  poor  upon  the  an- 
nual value  of  not  less  than  30/. ;  and  in 
all  boroughs  divided  into  less  than  four 
wards,  or  not  divided  into  wards,  of  500/., 
or  rated  to  the  poor  at  15/.  No  minister 
of  religion  is  capable  of  being  elected  a 
councillor  r§  28). 

One-third  of  the  coundl  is  to  be  elected 
annually  on  the  1st  of  November,  when 
one-thini  of  the  members,  those  longest 
in  office,  go  out  This  prevision  was 
made,  in  onier  that  a  majority  of  expe- 
rienced officers  might  always  remain  in 
the  council.  The  practice  combining  the 
advantages  of  an  annual  infusion  of  offi- 
cers recentiy  approved  by  the  oonstita- 
ency,  and  thus  indicating  its  sentiments, 
as  well  as  that  of  securing  experience 
and  acquaintance  with  the  detail  and 
routine  of  business,  has  in  every  case, 
where  it  has  been  tried  under  fiiir  circum- 
stances, been  found  most  salutary. 

Practically,  the  determination  of  the 
constituency,  and  of  the  functions  of  the 
council,  and  the  checks  on  their  exercise, 
comprise  the  whole  of  the  material  pro- 
visions of  the  act,  the  rest  is  merely  inci- 
dental to  these.  Accordingly,  the  rest 
of  the  officers  and  their  functions  will  be 
rapidly  enumerated. 

The  Mayor  is  elected  fVom  the  coun- 
cillors, ana  when  elected  must  serve, 
or  pay  a  fine  of  100/.  His  onalification 
is  that  of  a  councillor,  but  if  he  ads,  not 
being  qualified,  he  is  liable  to  a  fine  of 
50/.  He  presides  at  the  meetings  of  the 
council,  and  has  precedence  in  all  places 
within  tbe  borough,  but  he  has  few  other 
exclusive  functions  or  privileges.  With 
the  assessors  he  revises  the  fists  of  the 
constituency,  which  he  must  sign  in  open 
court.  He  also  presides  with  the  assessors 
at  the  election  of  councillors.  He  is  dur^ 
ing  his  continuance  in  office  a  justice  of 
peace  for  the  borough,  and  continues 
such  for  the  sucoeedmg  year.     In  bo- 
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roughs  retnrniug  members  to  parliament, 
lie  IS  made  the  retorniiig  officer  at  thek 
election.  He  is  also  rendered  capable  of 
doin^  in  such  borough  any  act  which  the 
chief  officer  in  any  borough  may  before 
lawfelly  do,  80  far  as  the  same  may  be 
ooosistent  with  the  provisions  of  the  pre- 
sent act 

The  Aldermen  are  officers  introduced 
into  the  new  corporations  by  the  amend- 
xnentB  made  in  the  bill  by  the  Lords. 
Ilieir  duties  are  undefined,  and  indeed 
-thej  seem  to  be  little  more  than  council- 
lois  having  a  title  of  precedence.  They 
are  elected  by  the  council  itself  from  the 
«o«iiiciUorB,  or  persons  qi&lified  to  be 
coanciUofB.  They  consist  of  one-third 
of  the  number  of  councillors.  They  can- 
not be  elected  coroner  or  recorder,  and 
are  exempted  from  serving  on  juries. 
They  hold  office  six  yean,  one  half  going 
oat  every  three  years.  And  it  is  were- 
lore  provided  that  during  the  respective 
offices  of  the  mayor  and  aldermen  they 
are  to  continue  members  of  the  council, 
notwithstanding  the  provisions  as  to  the 
councillors  goine  out  of  office  at  the  end 
of  three  years.  rALDERBtAN.] 

I^he  Town- Clerk  acts  in  obedience  to 
the  directions  of  the  council,  and  for 
^whieh  the  latter  will  be  responsible.  Be- 
sides the  general  and  implied  duties  of 
the  office,  such  as  preserving  minutes  of 
the  transactions  of  the  council,  some  spe- 
cial duties  are  cast  on  him  by  the  act; 
these  are  chiefiv  that  of  making  out  the 

*  Freemen's  Roll/  keeping  and  publish- 
ing the  <  Burgess  List,'  and  making  out 

•  Ward  Lists '  of  the  same.  He  is  made 
res^nsible  for  the  safe  keeping  of  all 
charter  deeds  and  records.  He  is  sub- 
jected to  various  fines  in  case  of  neglect 
of  duty,  and  is  disqualified  to  act  as  audi- 
tor. He  is  bound  to  submit  accounts  of 
all  money  and  matters  committed  to  his 
charge,  at  such  times  and  in  such  manner 
aa  the  council  may  direct. 

A  TVeasHiier  is  required  to  be  appoint- 
ed by  the  council,  of  which  he  is  not  to 
be  a  member.  He  is  to  ^ve  security  for 
the  proper  discharge  of  his  duties.  He  is 
to  keep  accounts  of  all  receipts  and  dis- 
trarsements,  to  be  open  to  the  inspection 
of  aldermen  and  councillors.  He  is  to  pay 
no  money  except  by  order,  in  writing. 


of  the  council,  and  is  to  submit  his  ac- 
counts with  vouchers  half-yearly  to — 

The  Auditors,  who  are  to  be  two  in 
number,  elected  by  the  burgesses  annual- 
ly, on  the  1st  of  March,  in  a  similar  man- 
ner as  councillors  are  elected,  and  from 
the  persons  qualified  to  be  councillors. 
No  actual  councillor,  however,  nor  the 
town-clerk,  nor  treasurer,  each  of  whose 
accounts  be  examines,  can  be  elected  au- 
ditor. His  duties  sufficiently  appear  from 
what  has  been  before  stated!  [Audi- 
tor.] 

The  Assessors  are  two  officers  to  be 
appointed  in  every  borough,  in  like  man- 
ner as  auditors.  Their  duties  are  to  act 
in  conjunction  with  the  mayor  in  revising 
the  burgess  lists  at  the  election  of  coun- 
cillors. ^Assessor.] 

Such  IS  the  list  of  officers  necessarily 
existing  in  each  borough  under  the  pro- 
visions of  the  Act  4  &  6  Wm.  IV.  c  76. 
Other  officers  mzj  be  appointed  either 
for  general  municipal  purposes,  or  under 
certain  circumstances,  for  the  special  pur- 
pose of  the  administration  of  justice. 

With  regard  to  the  admnistnUion  of 
justice  in  boroughs,  the  Corporation  Re- 
form Act  made  several  alterations.  lu 
the  boroughs  named  in  schedules  A  and 
B,  the  Queen  is  empowered  to  appoint  as 
many  persons  as  she  may  think  proper 
to  be  Justices  of  the  Pecice,  who  are  not 
required  to  have  any  qualification  by 
estate.  The  council  also  of  any  borough 
may,  if  they  think  it  necessary  that  one  or 
more  salaried  Police  Magistrates  should 
be  appointed,  make  a  by-law  fixing  the 
amount  of  salary,  and  thereupon  the 
queen  may  appoint  such  person  as  she 
may  think  fit,  so  that  the  person  be  a 
barrister  of  five  years'  standing.  The 
appointment  is  given  to  the  Crown  in 
order  that  the  administration  of  justice 
may  be  above  the  suspicion  of  being 
tainted  by  party  or  local  interests,  a  sus- 

Sicion  which  might  be  incurred,  and  even 
eserved,  were  the  appointment  made  by 
the  council.  The  justices  of  the  peace 
may  appoint  a  clerk,  with  respect  to 
whom  some  useful  provisions  will  be 
found  in  §  102. 

In  boroughs  where  the  council  shall 
signify  their  desire  to  that  efiect  bv  peti- 
tion, setting  forth  the  grounds  of  their 
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application,  the  state  of  the  gaol,  and  the 
salary  which  the  j  are  willing  to  pay,  the 
Crown  may  appoint  a  Recoraer  for  any 
one  such  horough^  or  for  any  two  or  more 
boroughs  conjointly.  The  Recorder  must 
be  a  barrister  of  not  less  than  five  years' 
standing.  He  is,  by  virtue  of  his  office, 
a  justice  of  the  peace  of  the  borough,  aud 
is  to  have  precedence  within  the  through 
next  after  the  mayor.  Such  boroughs 
will  have  separate  courts  of  Quarter- 
Sessions  of  the  Peace,  which  is  to  be  a 
court  of  record  having  cognizance  of  all 
crimes,  offences,  and  other  matters  cog- 
nizable by  any  court  of  quarter-sessions 
for  counties,  the  recorder  being  enabled 
to  do  all  things  necessary  for  ezercisii^ 
such  jurisdiction,  notwithstanding  his 
being  the  sole  judge. 

The  council  appoint  the  clerk  of  the 
peace,  when  a  separate  court  of  quartet^ 
sessions  is  granted. 

Towns  which  are  not  inoor^rated  ma^ 
obtain  a  charter  of  Incorporation  by  peti- 
tion to  the  Privy  ConnciL  (l  Vict  c.  78, 
§  49.)  Manchester,  Birmingham,  Shef- 
field, and  Bolton  have  been  incorporated 
under  this  regulation. 

By  §  139  ail  advowsons,  rights  of  pre- 
sentation or  nomination  to  any  benefice  or 
ecclesiastical  preferment  in  the  gift  of  the 
corporate  body  were  required  to  .be  sold 
under  the  direction  of  the  Ecclesiastical 
Commissioners ;  the  proceeds  to  be  vested 
in  government  securities  and  the  annual 
interest  carried  to  the  account  of  the 
borough  fund. 

The  management  of  charitable  trust 
funds  was  taken  from  municipal  bodies 
by  §  71 :  the  administration  of  such  fimds 
is  now  placed  in  the  hands  of  trustees 
who  are  appointed  by  the  Lord  Chan- 
cellor. 

Ireland. — ^The  borough  system  of  Ire- 
land may  be  described  in  general  as  an 
immediate  branch  from  that  of  England, 
and  the  mode  of  incorporation  adopted 
by  the  crown  in  erecting  the  modem 
boroughs,  presents  little  more  than  a 
parallel  to  the  course  it  was  pursuing  in 
England.  The  completion  of  the  terri- 
torial conquest,  while  it  relieved  the 
ancient  boroughs  from  the  danger  of  ex- 
ternal attack  from  the  unsubdued  native 
Irish  population,  rendered  their  internal 


freedom  more  liable  to  attack  from  the 
English  crown.  Since  the  permanent 
establishment  of  the  Church  of  England 
reformation,  there  has  been  the  difierenoe 
not  of  races,  but  of  creeds.  James  I.  sent 
presidents  or  military  governors  thronj^ 
the  Irish  provinces  for  the  immediate 
enforcement  of  the  statutes  relating  to  the 
crown's  supremacy  and  to  the  uniformity 
of  common  prayer,  especially  in  the 
corporate  towns.  On  arriving  at  these 
towns  they  called  before  them  the  mayors 
and  other  principal  corporate  officers, 
and,  after  some  farther  prooeedinp,  de- 
posed them,  imprisoned  them  during  his 
majesty's  pleasure,  imposed  on  them 
heavy  pecuniary  penalties,  and  for  pay* 
ment  of  these  had  their  goods  sold  in  the 
public  streets.  The  leading  mmudpal 
officers  being  thus  ejected,  others,  of 
known  pliancy,  were  substituted  in  their 
places ;  and  diese  persons  readily  resigned 
the  rights  and  liberties  of  their  towns 
into  the  king's  hands,  and  took  out  new 
charters  of  incorporation.  And  here  it 
was  that  the  leading  object  of  the  crown 
was  accomplished.  To  the  several  an- 
cient boroughs  new  charters  were  soon 
issued,  so  framed  as  to  leave  but  a  very 
small  share  of  municipal  power  to  the 
great  body  of  the  inhabitants.  In  these 
charters  individuals  were  expressly  nomi- 
nated to  fill  the  offices  of  mayor,  sheriff, 
recorder,  &c. :  the  members  of  the  govern- 
ing council  of  the  corporations  were  in 
most  instances  nominated  in  like  manner, 
with  exclusive  power  to  appoint  their 
successors ;  so  that  the  inhabitants  at 
large  were  almost  whoUv  deprived  of 
that  share  in  their  local  government, 
which,  under  the  original  constitutions 
of  Uiese  boroughs,  the^  had  enjoyed  for 
upwards  of  fbur  centuries. 

The  spirit  of  absolute  exclusion  pre- 
vailing in  the  Irish  municipalities  was 
mitigated  in  some  degree  by  the  Act  of 
Explanation,  which  empowered  the  Lord 
Lieutenant  and  Council,  within  seven 
years,  to  make  rules,  orders,  and  direo* 
tions,  for  the  better  regulation  of  all 
cities,  walled  towns,  and  corporations. 
By  virtue  of  this  power,  the  Lord  liea- 
tenant  and  Council,  in  1672,  issued  what 
are  called  the  **  New  Rules."  That  part 
of  these  New  Rules  which  tended  to  re- 
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store  the  ancient  basis  of  the  municipal 
franchise,  was  a  provision  that  all  resi- 
dent **  foreigners,  strangers,  and  aliens, 
bein^  merchants,  or  skilled  in  any  mys- 
tery, craft,  or  trade,"  were  entitled  to 
their  freedom.  Thus,  in  spite  of  the 
exclosiTe  system  then  in  operation,  every 
resideiit  trader  in  the  corporate  towns  of 
Ireland  was  enabled  to  become  a  free- 
man ;  though  still,  except  by  special  dis- 
poisation,  he  ooold  not  fill  the  higher 
municipal  offioes,  unless  b^  taking  the 
oath  of  sopremacT  and  giving  the  other 
tests  then  requirea.  But  after  the  Revo- 
Intioin  of  1688  the  spirit  and  intention  of 
this  portion  of  these  rules  were  wholly 
disregarded. 

The  inquir|r  into  the  state  of  the  muni- 
cipal corporations  of  Ireland,  commenced 
in  183?,  was  a  branch  of  the  general 
monicipal  inquiry  which  naturally  fol- 
lowed the  passing  of  the  parliamentary 
Reform  Acts.  The  Irish  Commisdoners 
took  as  the  basis  of  their  local  investi- 
gatioiis  the  117  places  which  sent  re- 
presentatives to  the  Irish  parliament 
Their  report  showed  that  in  Ireland  the 
total  inadequacy  of  the  basis  of  muni- 
cipal oonstituencv  was  yet  more  univer^ 
sally  glaring  and  more  injuriously  ope- 
rative than  it  was  in  the  unreiormed 
system  of  England.  They  especially 
pointed  to  the  excessive  abuse  of  the  un- 
limited power  of  admitting  non-residents 
into  the  local  constituency.  In  1747  the 
political  spirit  of  the  time  induced  the 
I^;iahUnre,  by  statute  21  Geo.  II.,  chap. 
lO,  sec.  8,  of  the  Irish  parliament,  to  dis- 
pense with  residence  as  a  qualification 
fbr  corporate  offices  in  all  but  a  very  few 
of  the  Irish  corporations.  The  efiect  of 
this  enactment  was  to  deprive  a  large 
proportion  of  the  corporations  of  a  resi- 
dent goveming  body.  In  some  cases,  a 
lew,  very  rardy  a  nuyority,  of  the  muni- 
cipal council,  were  inhabitants  of  the 
town ;  while  in  others,  the  whole  char- 
tered body  of  burgesses  became  composed 
of  non-residentB,  some  of  whom  attended, 
profarma^  at  elections  of  the  corporate 
officers  and  of  the  parliamentary  repre- 
sentatives, or  on  occasion  of  the  disposing 
of  coqx>rate  property,  though  taking  no 
other  part  in  the  local  government  In 
addition  to  so  many  other  fertile  sources 


of  perversion,  some  charters  gave  a  direct 
control  in  the  corporate  elections  to  the 
lord  of  the  manor  or  landed  proprietor  of 
the  town  in  which  the  corporation  was 
established ;  while  in  others,  the  powers 
given  to  a  small  self-elected  body  became 
naturally  centred  in  its  most  influential 
member.  With  few  exceptions,  the  in- 
fluence once  acquired  by  persons  of  rank 
or  property  in  the  corporations  was  easily 
perpetuated  hy  the  powers  of  self-election 
in  the  governing  councils,  until  by  de^ 
grees  the  corporate  bodies  became,  as 
many  of  them  had  long  been,  composed 
almost  exclusively  of  Uie  fiunily  or  im- 
mediate dependents  and  nominees  of  the 
individual  recognised  as  the  "  patron," 
or  "  proprietor ;"  acting  solely  according 
to  his  dictation  and  for  his  purposes,  in 
the  election  of  the  municipal  officers,  the 
administration  of  the  corporate  afiairs  and 
property,  and  the  returning  of  the  mem- 
bers of  parliament  for  the  borough.  The 
influence  thus  acqmred  came  to  be  re* 
garded  as  absolute  property,  and  trans- 
mitted as  part  of  the  fiimily  inheritance : 
in  some  instances  it  was  made  the  sub- 
ject of  pecuniaiT  purchase ;  in  some,  as 
in  the  case  of  Waterford,  partitioned,  by 
agreement,  between  contending  interests ; 
and  when  the  legislative  union  between 
Great  Britain  and  Irehmd  deprived  many 
of  the  corporate  towns,  or  rather  their 
patrons  or  proprietors,  of  the  power  of 
returning  members  to  parliament,  this 
species  of  property  was  formally  re- 
cognised as  a  subject  of  national  com- 
pensation. 

The  CommissioneTS  of  Inquiry  remark, 
in  relation  to  the  return  of  members  of 
parliament,  that  in  far  the  greater  num- 
ber of  the  close  corporations  the  persons 
composing  them  were  the  mere  nominees 
of  the  "  patron  **  or  **  proprietor  "  of  the 
borough:  while  iu  those  apparently  more 
enlarged  they  were  admitted  and  asso- 
ciated in  support  of  some  particular 
political  interest,  most  frequently  at 
variance  with  that  of  the  majority  of  the 
resident  inhabitants.  **  This  system,"  they 
observe,  *•  deserves  peculiar  notice  in 
reference  to  your  majesty's  Roman  Ca- 
tholic subjects.  In  the  close  boroughs 
they  ai-e  almost  universally  exduded 
from  all  corporate  privileges.     In  the 
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more  considerable  towns  they  haye  rarely 
been  admitted  eyen  as  freemen;  and, 
with  few  exceptions,  they  are  altogether 
excluded  from  the  goyeming  bodies.  In 
some — and  among  these  is  the  most  im- 
portant corporation  in  Ireland,  that  of 
Doblin— their  admission  is  still  resisted 
on  ayowed  principles  of  sectarian  dis- 
tinction. This  exclusiye  spirit,  the  com- 
missioners added,  operates  far  more  widely 
and  more  mischieyously  than  by  the  mere 
denial  of  equal  priyilege  to  persons  pos- 
sessing periect  equality  of  civil  worth; 
for  iA  places  where  the  great  mass  of  the 
population  is  Roman  Catholic,  and  per- 
sons of  that  persuasion  are,  for  all  effi- 
cient purposes,  excluded  from  corporate 
priyilege,  the  necessary  result  is,  that  the 
municipal  magistracy  belong  entirely  to 
the  other  religious  persuasion ;  and  the 
disi)ensation  of  local  justice  and  the  se- 
lection of  juries  being  conmiitted  to  the 
members  of  one  class  exdusiyely,  it  is 
not  surprising  that  such  administration 
of  the  laws  should  be  regarded  with  dis- 
trust and  suspicion  by  the  other  and  more 
numerous  body. 

-  The  eyils  of  the  Irish  municipal  system 
haye  been  mitigated  by  the  Act  for  Par- 
liamentary Reform  in  Ireland,  and  by  an 
act  passed  in  1840  (3  &  4  Vict  c.  108), 
**  for  the  regulation  of  municipal  corpo- 
rations in  Ireland."  The  existing  cor- 
S orations  were  placed  in  schedules  and 
ealt  with  in  the  following  manner. 
Schedule  A  contained  the  following  ten 

E laces:  Belfast,  Clonmel,  Cork,  Drog- 
eda,  Dublin,  Kilkenny,  Limerick,  Lon- 
donderry, Sligo.  and  Waterford;  which 
are  all  continued  as  corporations,  subject 
to  the  proyisions  of  the  Act,  under  the 
titie  of  mayor,  aldermen,  and  burgesses 
(in  Dublin  the  titie  of  Lord  Mayor  is 
retained).  Schedule  B  contained  thirty- 
seyen  places,  which  were  classed  in  two 
diyisions,  namely,  those  corporations  (19) 
which  possessed  estates  or  funds  pro- 
ducing not  less  than  100/.  a-year,  and 
those  (18)  which  were  not  possessed  of 
property  to  the  aboye  amount  All  these 
thirty-seyen  boroughs  were  dissoWed, 
but  the  act  proyided  that  any  of  them 
which  had  a  population  exoee<ting  3000 
might  obtain  a  charter  of  incorporation 
sixmlar  to  that  of  the  charters  enjoyed  by 


the  ten  boroughs  in  Schedule  A,  upon 
petition  by  a  majority  of  the  inhabitant 
rate-payers  to  the  Queen  in  ooanciL  In 
the  other  towns  in  Schedule  B  another 
arrangement  was  adopted;  in  some  of 
these  towns  commissioners  for  lighting, 
cleansing,  watching,  &c  had  been  elected 
under  9  Geo.  IV.  c.  82,  and  in  this  case 
the  corporate  property  was  yested  in  the 
commissioners,  to  be  applied  by  tbem  in 
aid  of  the  rates  levied,  and  for  the  pub- 
lic benefit  of  the  inhabitants.  The  places 
where  the  9  Geo.  IV.  c.  82,  had  not  been 
adopted,  and  where,  consequently,  no 
commissioners  existed,  were  arranged  in 
two  schedules,  and  in  the  towns  m  the 
first  schedule  a  board  of  commissioners 
was  to  be  elected  in  the  proportion  of  one 
commissioner  for  every  500  inhabitants, 
in  whom  the  corporate  property  was  to 
be  yested,  subject  to  the  trust  already 
mentioned;  and  in  the  towns  in  the 
second  schedule  the  corporate  property 
was  to  be  yested  in  the  guardians  of  the 
poor  of  the  union  in  which  such  borough 
or  the  larger  part  of  it  was  situated. 
But  if  any  of  the  boroughs  in  these  two 
schedules  elect  commisnonera  under 
9  Geo.  IV.  the  corporate  property  is  to 
be  yested  in  them ;  or  if  they  obtain  a 
charter  of  incorporation,  then  m  the  cor- 
poration. Schedule  I  contained  twenty 
boroughs,  the  corporations  of  which 
were  dissolved  by  tne  act  tad  the  cor- 
porate property  vested  in  commissioners 
under  9  Geo.  IV.,  or  in  the  poor-law 
guardians  as  already  detailed. 

The  persons  qualified  to  yote  for  cor^ 
porate  officers,  or  for  municipal  commis* 
sioners  in  the  towns  in  schedule  B»  are, 
each  male  of  full  age  who  on  the  last  day 
of  August  in  any  year  is  an  inhabitant 
householder,  and  has  been  readent  for 
six  calendar  months  preceding  within 
the  borough,  or  withm  seyen  statute 
miles  thereof,  and  who  shall  occupy  any 
house,  warehouse,  counting-house,  or 
shop,  which,  separately  or  jointijr  with 
any  land  occupied  by  him  tiierewith  as 
tenant  or  as  owner,  shall  be  of  the  yearly 
yalne  of  not  less  than  \oL  ascertained 
according  to  the  directions  of  the  act 
Several  of  the  provisions  of  the  aot  re- 
semble the  proyisions  of  the  En^isb 
Municipal  Reform  Act 
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MURDER.    In  the  earlier  periods  of 
Knglish  jarispmdence,  murder,  murdrvmf 
-vTBs  a  term  used  to  describe  the  secret 
destraction  of  life,  witnessed  and  known 
l>y  none  besides  the  slayer  and  any  ac- 
complices that  he  might  have.  Murdrum 
-wns  also  the  name  of  a  pecuniary  penalty 
imposed,  until  the  reign  of  Edward  III.» 
upon  the  county  or  district  in  which  snch 
a  secret  killing  had  taken  place.    One  of 
the   modes  of  escaping  from  this  penalty 
-was,  a  presentment  of  Englishry ;  in  other 
"words,  a  finding  by  the  coroner's  inquest, 
apon  the  statement  of  the  relations  of  the 
decreased,  that  he  was  an  Englishman ; 
tfae  sole  object  of  the  amercement  having 
been  the  protection  of  Danes,  and  after- 
awards  of  the  Normans,  fh>m  assassination 
by  the  English.     (Glanville;  Reeves.) 
By  the  grant  of  'murdra,'  which  is  com- 
monly found  in  ancient  charters  of  fran- 
chises, the  right  to  receive  these  amerce- 
ments within  the    particular    districts, 
passed  from  the  crown  to  the  grantee. 
Amercements    for    non-presentment    of 
Englishry  were  abolishea  in  1340,  by  14 
Edw.  III.  St.  1,  c.  4. 

As  the  law  formerly  stood,  every  de- 
struction of  human  life,  not  effected  in 
this  secret  manner,  with  whatever  cir- 
cnmstanoes  of  malignity  and  crueltv  it 
might  be  accomplished,  was  treated  as 
simple  homicide.  As  the  law  now  stands, 
murder  is  the  destruction  of  human  life, 
accompanied  with  an  intention  to  kill,  or 
do  great  bodily  harm,  or  wilfully  to  place 
human  life  in  peril ;  or  resulting  from  an 
attempt  to  commit  some  other  felony ;  or 
occurring  in  the  course  of  resistance  of- 
fered to  ministers  or  officers  of  justice,  or 
others  rightfully  engaged  in  carrying  the 
law  into  execution.  AH  other  cases  of 
culpable  homicide,  in  which  death  is  pro- 
duced involuntarily,  but  is  occasioned  by 
want  of  due  caution ;  or  where,  though 
death  is  produced  voluntarily,  the  crime 
is  extenuated  by  circumstances ;  or  where 
a  minister  or  officer  of  justice  is  killed, 
but  sufficient  authority  did  not  exist,  or 
was  not  communicated  to  the  party  before 
the  fatal  blow  was  given ;  or  where  any 
other  circumstances  essential  to  the  crime 
of  murder  are  wanting — amount  only  to 
simple  felonious  homicide,  or,  as  it  is 
commonly  called,  without  regard  to  the 


age  or  sex  of  the  party  killed,  Man- 
slaughter. 

In  the  modem  law  of  England  the 
crime  of  murder  is  characterise  by  hav- 
ing been  committed  with  malice  afore- 
thought, or,  as  it  is  sometimes  called, 
malice  prepense.  But  the  term  **  malice 
aforethought"  is  frequently  applied  to  a 
state  of  things  in  which  there  is  no  malice 
in  the  ordinary  sense  of  the  term,  but  is 
only  malice  in  a  legal  sense.  If  A  shoots 
at  B  with  intent  to  kill  him,  but  by  mere 
accident  kills  C,  this  is  a  killing  from 
implied  malice.  If  A,  by  throwing  a 
heavy  stone  from  the  roof  of  a  house 
into  the  street  in  which  he  knows  that 
people  are  continually  passing.  kiHs  £,  a 
mere  stranger,  this  also  is  a  killing  ftom 
implied  malice. 

Implied  malice  is  however  very  loosely 
defined  in  the  law  of  England,  if  it  can 
be  said  to  be  defined  at  all.  It  is  stated, 
that  the  existence  of  implied  malice  is  a 
pure  question  of  law,  or  a  conclusion  of 
law  to  be  drawn  from  all  the  circum- 
stances of  the  case ;  and  it  is  in  some 
cases  made  to  depend  upon  a  very  ab- 
struse technical  doctrine.  The  existence 
or  non-existence  of  a  criminal  intention, 
even  where  that  intention  has  no  refer- 
ence to  any  personal  injury,  but  happens 
to  be  accompanied  with  a  killing  which 
is  altogether  accidental,  is  made  to  con- 
stitute the  distinction  between  the  higher 
and  lower  species  of  culpable  homicide ; 
and  in  other  cases  the  existence  of  such 
criminal  intention  brings  even  an  acci- 
dental killing  within  the  scope  of  man- 
slaughter. 

Every  homicide  is  presumed  to  be 
malicious  until  the  contrary  be  shown. 
But  circumstances  may  extenuate  the  of- 
fence, and  reduce  it  from  the  crime  of 
murder  to  that  of  manslaughter ;  or  the 
act  may  appear  to  amount  either  to  justi- 
fiable or  excusable  homicide.  In  cases  of 
justifiable  homicide,  and,  according  to 
modem  practice,  in  cases  of  excusable 
homicide,  the  party  causing  the  death  is 
discharged  from  responsibility. 

To  constitute  legal  homicide,  the  death 
must  result  fh>m  injury  to  the  person  (as 
contradistinguished  from  causes  operating 
upon  the  mind)  occasioned  by  some  act 
done   by,  or   some  unlawfiu  omission 
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cliar^ble  upon,  the  par^  to  whom  such 
homicide  is  imputed.  The  terms  **  wil- 
ful omission  "  apply  to  every  case  of  non- 
oomplianoe  with  a  legal  obligation  which 
the  party  may  be  under,  to  supply  food, 
dothing,  or  to  furnish  any  other  assist- 
ance, or  to  do  any  other  act,  for  the  sup- 
port of  life  or  for  the  preyeution  of  injury 
to  it  It  is  not  homicide  unless  death  take 
place  within  a  year  and  a  day  after  the 
^nry ;  or,  in  other  words,  it  is  not  con- 
sidered  homicide  when  the  party  injured 
mrrives  a  whole  year,  exclusive  both  of 
the  day  of  the  injury  and  of  the  day  of 
the  death  ;  nor  where  the  death  is  to  be 
attributed  to  unskilful  treatment,  or  other 
cause  not  resulting  from  or  aggravated 
by  the  ii^ury  sustained. 

The  law  of  homicide  applies  to  the 
killing  of  aliens,  except  alien  enemies 
killed  in  ^ar ;  to  felons,  except  when  ex- 
ecuted according  to  law ;  and  to  persons 
outlawed,  whether  on  civil  or  on  criminal 
process.  But  a  child  in  venter  m  mere 
(in  its  mother's  womb)  is  not  a  subject  of 
homicide,  unless,  subsequently  to  the  in- 
jury, it  be  born  alive,  and  die,  within  a 
year  and  a  day  from  its  birth,  from  the 
injury  received  whilst  unborn. 

Criminal    homicide  is  one  of  three 
kinds,  murder,  manslaughter,  and  self- 
murder  or  suicide. 
I.  Murder  is  committed  by : — 
I  1.  Voluntary  homicide,  without  cir- 
cumstances of  justification,  excuse, 
or  extenuation. 

2.  Involuntary  homicide,  resulting 
from  the  commission  of  a  felony, 
or  from  an  attempt  to   commit 


3.  Homicide,  whetlier  voluntary  or  in- 
voluntary, committed  in  unlaw- 
fully resisting  officers  or  ministers 
of  uie  law,  or  other  persons  law- 
fully acting  for  the  advancement 
or  in  the  execution  of  the  law. 
II.  Manslaughter  consists  in : — 

1.  Voluntary  but  extenuated  homidde, 

committed  in  a  state  of  provoca- 
tion, arising  from  a  sufficient  cause. 

2.  Involnntai7  homicide,  not  excused 
as  being  occasioned  by  mere  mis- 
adventure. 

This  second  class   may  be  subdivided 
into: — 


1.  Involuntary    homicide,     resolCia^ 

from  some  act  done,  or  from  the 
wilful  omission  to  do  some  act, 
with  intent  to  ocea^on  bodilj 
harm. 

2.  Involuntary    homicide,    resnltiii^ 

from  some  wrongful  act  done  to 
the  person. 

3.  Involuntary  homicide,  in  oominit- 

ting,  or  m  attempting  to  oommitp 
an  offence  attended  with  risk  of 
injury  to  the  person. 

4.  Involuntary   homicide,    resuldn^ 

from  some  act  done  without  dae 
caution,    or  from    the  unlawful 
omisdon  to  do  some  act 
Homicide  not  criminal  is : — 

1.  Justifiable,  as  done  for  the  advance- 

ment or  in  the  execution  of  the 
law ;  or 

2.  Excusable,  as  done  for  the  defence 

of  person  or  property  ;  or  because 
it  has,  without  the  fi&ult  of  the 
party,  become  necessary  for  his 
preservation. 

The  offence  is  extenuated  where  the 
act,  being  done  under  the  influence  of 
sudden  provocation,  or  of  fear,  or  of 
alarm,  which  may,  for  the  time,  suspend 
or  weaken  the  power  of  judgment  and 
self-control,  is  attributable  to  transport 
of  passion  or  defect  of  judgment  so  oc- 
casioned, without  any  deliberate  inten- 
tion to  kill  or  do  sreat  bodily  harm ; 
regard  still  being  had  to  the  nature  and 
extent  of  violence  used  by  the  party 
inflicting  the  injury  which  causes  death, 
as  compared  with  the  cause  of  provo- 
cation. The  offence  is  not  extenuated 
where  the  cause  of  provocation  is  sliffht, 
and  tiie  killing  cannot  be  attributea  to 
mere  heat  of  blood  arising  from  the  pro- 
vocation ^iven. 

Homicide  is  neither  justified  nor  ex- 
tenuated by  reason  of  any  consent  given 
by  the  party  killed,  as  in  duels.  [Duel.] 

Homicide  is  justifiable  where  the  act 
is  done  in  a  lawrol  manner,  by  an  officer 
or  other  person  lawfully  authorised  in 
execution  of  the  sentence  of  a  court  of 
competent  jurisdiction. 

Homicide  is  justifiable  where  an  officer 
of  justice,  or  other  person  duly  antho- 
rixed  to  arrest,  detain,  or  imprison  for 
any  felony  or  for  any  dangerous  wound 
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giveD,  and  using  lawful  means  for  the 
purpose,  cannot,  otherwise  than  by  kill- 
uig»  oirertake  the  party  in  case  of  flight, 
or  prevent  his  escape  from  justice ;  pro- 
Tided  the  oiBoer  knew,  or  had  reason  to 
believe,  that  the  party  attempting  to 
escape  was  aware  that  he  was  pursued 
for  such  Mony  or  wound  g^ven. 

Also,  where  any  officer  of  justice,  or 
other  person  lawfully  executing  in  a 
lawful  manner  any  civil  or  criminal  pro- 
cess, or  interpoang  in  a  lawful  manner 
for  the  prevention  or  suppression  of  an^ 
breach  of  the  peace  of  other  offence,  is 
unlawfully  ana  forcibly  resisted,  and 
using  no  more  force  than  is  necessary  to 
overcome  such  resistanoe,  happens  to  kill 
the  party  resisting ;  or  beinff,  by  reason 
of  the  violence  opposed  to  nim,  under 
reasonable  fear  or  death  if  he  proceed 
to  execute  his  duty,  and  because  he  can- 
not otherwise  both  execute  his  duty  and 
preserve  his  life,  kills  him  who  so  re- 
sists—in either  of  these  cases  the  humidde 
is  justifiable. 

Homicide  is  also  justifiable  when  ne- 
cessary for  preventing  the  perpetration 
of  anv  felony  attempted  to  be  committed 
by  violence  or  surprise  against  person, 
habitation,  or  property ;  and  where  one, 
in  defence  of  moveable  property  in  his 
lawful  possession,  using  no  more  force 
than  is  necessary  for  the  defence  of  such 
property  against  wrong,  happens  to  kill 
the  assailant ;  or  being,  from  the  violence 
of  the  assailant,  under  a  reasonable  and 
ftosa  fidt  apprehension  that  he  cannot 
otherwise  botii  defend  his  property  and 
preserve  his  life,  kills  tiie  assailant;  also 
where  one  in  lawful  possession  of  house 
or  land,  after  requesting  another,  who  has 
no  right  to  be  there,  to  depart,  is  resisted, 
and  using  no  more  force  tlum  is  necessary 
to  remove  such  wrong-doer  and  retain 
^  possession,  happens  to  kill  such  wrong- 
doer; or  being,  from  the  violence  wiu 
which  such  wTong-doer  endeavours  to  de- 
prive him  of  possession,  under  reasonable 
and  bonajide  apprehenaon  that  he  cannot 
otherwise  both  maintain  possession  and 
preserve  lus  life,  kills  such  wrong-doer. 
,  Homicide  is  excusable,  when  a  man 
u  involuntarily  placed  in  such  a  situation 
™at  he  is  under  the  necessity  of  killing 
another  in  order  to  save  his  own  life ;  as 


where,  in  a  shipwreck,  A  pushes  B  from 
a  plank  which  can  save  one  only. 

Homicide  is  not  criminal  when  it 
occurs  in  the  practice  of  any  lawful  sport 
or  exercise  with  weapons  not  of  a  deadly 
nature,  and  without  intent  to  do  bodily 
harm,  and  where  no  unfair  advantage  is 
intended  or  taken.  But  it  amounts  to 
manslaughter  where  weapons  are  used  the 
use  of  which  is  attended  with  probable 
danger;  or  where,  in  case  of  friendly 
contest,  without  the  use  of  mch  weapons, 
death  results  from  any  unfair  advantage 
taken,  either  as  regards  the  nature  of  the 
instrument,  the  mode  of  using  it,  the 
want  of  due  warning  given  previously 
to  violence  used,  or  fh)m  any  want  of 
due  caution. 

The  statute  of  9  Geo.  IV.  c.  31,  §  3, 
enacts,  that  every  person  connoted  of 
murder  or  of  being  accessory  before  the 
fiict  to  murder  shall  suffer  death;  and 
that  every  accessory  after  the  fiict  to 
murder  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  for  life,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  four 
years.  By  an  act  passed  in  1752  (25 
Geo.  II.  c.  37)  the  bodies  of  persons 
executed  for  murder  were  directed  to  be 
delivered  to  surgeons  to  be  dissected,  or  to 
be  hanged  in  chains.  [Anatomt  Act.] 
The  2  &  3  Wm.  IV.  c.  75,  required  that 
such  persons  should  be  hung  in  chains, 
or  buried  within  the  precincts  of  the 
prison.  The  4  &  6  Wm.  IV.  c.  36,  §  i, 
has  taken  away  one  part  of  the  alter- 
native, and  the  mode  of  burial  is  the  only 
circumstance  which  distinguishes  sen- 
tence upon  a  conviction  for  murder  from 
those  pronounced  in  other  capital  cases. 
Formerly  the  murder  of  a  bishop,  abbot , 
or  prior,  by  a  person  owing  him  canoni- 
cal obedience,  of  a  master  or  mistress  by 
a  servant,  or  of  a  husband  by  his  wife, 
was  denominated  petty  treason,  and 
punished  with  greater  severity  than  other 
murders.  The  party  was  drawn  to  the 
place  of  exec|ition ;  and  if  the  offender 
was  a  woman,  burning  was,  as  in  the  case 
of  high  treason,  substituted  for  hanging ; 
but  by  the  9  Geo.  IV.  c.  31,  §  2,  petty 
treason  is  treated  as  murder  only. 

The  offence  of  manslaughter  is  punish- 
able with  transportation  for  life,  or  for 
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not  less  than  seven  years,  or  with  im- 
prisonment with  or  without  hard  laboar, 
not  exceeding  four  years,  with  fine,  by  9 
Geo.  IV.  c  31,  }  9.  (Foster;  East; 
Fourth  Report  of  Criminal'Law  Cam- 
missioners.)    [Law,  Criminal.] 

MUTINY  ACT,  the,  is  a  series  of  re- 
gulations  which,  from  year  to  year,  are 
enacted  by  the  Imperial  Parliament  of 
Great  Britain  for  the  goyemment  of  the 
military  force  of  the  country. 

Lawb  have,  at  various  times,  been  made 
by  the  authority  of  the  crown  for  the 
maintenance  of  discipline  in  the  army 
when  in  garrison,  on  a  march,^  and  in 
the  presence  of  an  enemy ;  these  may 
be  seen  at  length  in  Grose's  'History 
of  the  English  Army '  (vol.  ii.) ;  but 
the  code  which  is  now  in  use  is  one 
of  the  first-fruits  of  the  Revolution  in 
1688.  Previously  to  that  event  the 
crown,  except  during  the  Civil  Wars  and 
the  subsequent  Protectorate,  had,  at  least 
practically,  the  supreme  power  over  the 
militia  (that  is,  over  the  whole  military 
force),  which,  with  or  without  the  con- 
sent of  the  nation,  might  be  called  out 
and  employed  as  long  as  pay  and  quarters 
could  be  obtained  for  the  troops.  But 
the  efforts  then  recently  made  to  main- 
tain and  extend  the  power  in  the  crown, 
joined  to  the  increasing  jealousy  of  the 
people  for  their  civil  and  religious  liber- 
ties, led  the  two  houses  of  parliament  to 
tBike  the  earliest  opportunity,  after  the 
new  king  had  been  called  to  the  throne, 
of  expressing  in  some  act  of  legislation 
their  authority  over  the  regular  troops  of 
the  nation;  and  an  opportunity  almost 
immediately  presented  itself,  on  a  serious 
act  of  mutiny  taking  place  in  the  army. 
The  Royal  Scotch  and  Dumbarton's  regi- 
mentB,  under  Marshal  Scomberg,  in  their 
progress  to  the  coast  for  the  purpose  of 
being  embarked  for  Holland,  being 
quartered  at  Ipswich,  a  large  body  of 
men,  refusing  to  proceed  to  their  desti- 
nation, disarmed  their  officers,  seized  the 
military  chest,  and,  with  four  pieces  of 
cannon,  began  their  march  fi)r  Scotland. 
Being  pursued  by  General  Ginckel,  with 
three  regiments  of  Dutch  dragoons,  they 
surrendered  at  discretion ;  but,  in  conse- 
quence of  this  event,  an  Act  was  imme- 
diately, passed  (AprU  12th>    1689)   by 


which  the  army  was  put  under  the  ooa* 
trol  of  the  law  with  respect  to  di8cipline» 
and  under  its  protection  with  respect  to 
pay  and  quarters. 

The  enactments  of  this  bill  were  par- 
ticularly directed  against  mutiny  and 
desertion,  for  which  the  bill  was  imme- 
diately required ;  but  the  Act  itself  begins 
by  laying  down  as  maxims  that  the  raising 
or  keeping  a  standing  army  in  the  ooontry 
in  time  of  peace,  unless  it  be  with  the 
consent  of  parliament,  is  against  law ;  and 
that  no  man  can  be  forejudged  of  life  or 
Amb,  or  subject  to  any  kind  of  punish- 
ment, in  any  other  manner  than  accord* 
ing  to  the  established  laws  of  the  realm* 
It  then  states  that  it  is  judjged  necessary 
by  their  majesties  and  their  parliament, 
during  the  present  time  of  danger  and 
for  the  defence  of  the  Protestant  reli- 
gion, to  continue  and  augment  the  forces 
which  are  now  on  foot 

Avoiding  the  acknowledgment  that 
any  power  exists  in  the  crown  for 
the  appointment  of  courts-martial,  the 
act  authorises  their  majesties  to  grant 
commissions  to  general  officers  to  as- 
semble such  courts  for  the  purpose 
of  trying  and  punishing  such  ofiences 
as  mutiny  and  desertion.  Provisions 
are ,.  also  made  that  nothing  in  the 
Act  shall  exempt  an  officer  or  soldier 
from  the  ordinary  processes  of  law ;  that 
it  shall  not  concern  the  militia  troops,  and 
that  it  shall  only  continue  in  force  till 
the  10th  of  November  in  the  same  year. 
The  Act  has  ever  since,  with  one  ex- 
ception, been  annually  renewed;  after 
the  bill  which  passed  in  April,  1697,  for 
one  year  as  usual,  had  expired,  no  other 
was  passed  till  March,  1702;  and  on 
a  few  occasions,  the  bill  has  been  suf> 
fercMi  to  expire  for  several  days  before 
the  following  one  received  the  royal 
assent 

The  Mutiny  Act  has  varied  in  many 
particulars  from  that  which  was  fibcBt 
passed,  but  it  has  been  uniform  in  all  its 
principal  points ;  such  as  the  dependenoe 
of  a  standing  army  on  the  consent  of 
parliament,  and  the  subjection  of  military 
men  to  all  the  processes  of  ordinary  law. 
Instead  however  of  the  original  formula 
above  mentioned,  by  which  the  reason  of 
keeping  up  a  military  force  was  expressed. 
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the   Act  now  asserts  that  it  is  judged 
necessary  by  the  crown  and  parliament 
to  continue  a  body  of  forces  (the  number 
beinfi;  exactly  specified)  for  the  safety^  of 
the  United  Kingdom  and  the  preservation 
or  the  balance  of  power  in  Europe.    In 
all   the  Acts  which  nassed  down  to  the 
commencement  of  Queen  Anne's  reign 
the    articles  were  few  in  number,  and 
some  of  them  were  very  ill  defined.    But 
in  Anne's  reign  many  new  articles  were 
inserted;  others  have  since  been  added, 
as   the  want  became  apparent;  and  the 
Mutiny  Act  may  now  be  considered  as  a 
eood  general  code  of  law,  in  which  are 
defined  strictly  but  briefly  all  military 
ofifences   of  the    higher  class,  and,  as 
precisely  as  possible,  nearly  all    those 
of  minor  importance.    The  military  of- 
fences of  the  higher  class,  thirteen  in 
namber,  consist  in  a  commissioned  or 
non-commissioned  officer,  or  a  soldier,  ex- 
citing mutiny,  or  not  using  his  best  en- 
deavours to  suppress  it ;  in  misbehaving 
before  an  enemy ;  abandoning  or  deliver- 
ing to  the  enem^  any  garrison,  fortress, 
or  post;  compellmg  or  using  means  to 
induce  the  governor  of  such  garrison  to 
do  so;  quitting  his  post  without  leave, 
or   sleeping  at  his  post;  holding  corre- 
spondence with  the  enemy,  or  entering 
into  terms  with  the  enemy  without  li- 
cence;  striking   a   superior   officer,  or 
disobeymg  his  lawful  commands;  and, 
finally,  in  deserting  the  service.     For 
all    these   offences   the  Act   perscribes 
**  death,  or  such  other  punishment  as  a 
general  court-martial  shall  award."    A 
clause  of  the  Act  enumerates  the  military 
ofiences  of  minor  importance  which  may 
be  tried  before  a  district  or  garrison 
court-martial:   these  consist  in  a  non- 
commissioned officer  or  soldier  wilfully 
niaimhig  himself,  or  tampering  with  his 
eyes;  malingering,  or  feigning  disease; 
stealing  government  stores ;  stealing  from 
an  officer  or  a  comrade ;  procuring  false 
accounts;    embezzling    public    money; 
and,  lastly,  in  any  fraudulent  or  disgrace- 
ftj  conduct     For  these  offences  may  be 
awarded  corporal  punishment,  imprison- 
ment, forfeiture  of  the  additional  pay  to 
which,  fbr  length  of  service,  the  indi- 
▼idnal  might  be  entitled,  and  forfeiture 
of  pension  oo  being  discharged.    And 


in  another  clause  it  is  stated  that  im- 
prisonment, with  or  without  hard  labour, 
or  solitary  confinement,  may  be  awarded 
by  regimental  courts-martiid  for  drunk- 
enness, or  insubordination  on  parade  or 
on  the  line  of  march. 

Beside  the  above  laws,  which  relate 
particularly  to  the  discipline  of  the  army, 
the  Act  defines  the  constitution  and 
powers  of  courts-martial;  it  oonUdns 
clauses  relating  to  the  enlistment  of  re- 
cruits, the  issue  of  pay  and  marching 
money,  the  quartering  or  soldiers,  and  the 
supplying  oi  carriages  for  the  conveyance 
of  troops  and  bagga^  The  Act  more- 
over contains  a  repetition  of  the  original 
clause  in  which  it  is  declared  that  the 
ordinary  course  of  law  is  not  to  be  in- 
terfered with  when  a  soldier  is  accused  of 
a  capital  crime ;  and  it  states  that  a  man 
cannot  be  taken  from  the  service  fbr  a 
debt  under  302. 

The  Mutiny  Act  is  declared  to  be  ap- 
plicable to  all  persons  employed  in  the 
recruiting  service ;  to  the  forces  of  the 
East  India  Coxnpany  while  in  any  part 
of  the  United  Kingdom,  and  till  tneir 
arrival  in  the  territories  of  the  Company ; 
to  the  officers  and  men  employed  in  the 
service  of  the  artillery  and  engineers ;  in 
the  corps  of  sappers  and  miners ;  to  the 
military  surveyors  and  draughtsmen  in 
the  ordnance  department ;  and  to  foreign 
troops  serving  in  any  part  of  the  British 
donunions  abroad.  Its  provisions  are 
also  stated  to  extend  to  the  islands  of 
Guernsey,  Jersey,  Aldemey,  Sark,  and 
Man.  In  one  of  the  clauses  it  is  ex- 
pressly mentioned  that  nothing  in  the 
act  extends  to  any  of  the  militia  forces, 
or  yeomanry,  or  volunteer  corps  in 
Great  Britain  or  Ireland;  it  is  undei^ 
stood,  however,  that  its  provisions  are 
applicable  to  the  corps  of  marines  when 
on  shore,  and  also  to  officers  holding 
rank  by  brevet,  though  not  to  such  as 
are  on  half-pay.  An  effort  was  made  in 
1749,  when  the  bill  was  introduced  as 
usual  into  parliament,  to  subject  officers 
of  this  class  to  martial  law,  but  the 
clause  was  abandoned  by  the  minister. 
Before  the  union  of  Ireland  with  Great 
Britain  there  was  a  separate  Mutiny  Act 
for  the  former  country,  but  now  the  same 
act  applies  to  both.     The  officers  and 


MUTINY  ACT. 


[400] 


MUTINY  ACT. 


troops  of  the  East  India  Company  are 
subject  to  their  own  Mutiny  Act,  which, 
however,  agrees  exactly  with  that  of  the 
government  forces. 

Previously  to  the  year  1750  the  mem- 
bers of  courts-martial  were  bound  bv  an 
oath  not  to  disclose  the  ground  on  which 
they  gave  their  votes ;  but  in  that  year 
the  act  was  so  far  mitigated  as  to  release 
them  from  such  oath  when  required  to 
give  evidence  in  any  court  of  justice 
or  court-martial.  The  power  of  dis- 
closing, in  that  case  onl^,  the  votes  or 
opinions  given  is  implied  in  the  forms  of 
the  oaths  which  are  now  taken  W  the 
judge-advocate  and  members  of  the 
court-martial,  and  which  are  printed 
among  the  schedules  to  which  the  act 
refers.  The  act  of  the  same  j^ear  also 
contains  a  clause,  in  which  it  is  stated 
that  no  sentence  pronounced  by  a  court- 
martial,  and  signed  by  the  president, 
shall  be  more  Uian  once  revised;  pre- 
viously to  that  time  a  general  officer  had 
power  to  order  the  revisal  of  any  sen- 
tence as  often  as  he  pleased,  and  thus  he 
might  retain  in  connnement  a  man  who 
had  been  acquitted  on  a  fiur  trial. 

The  gradual  extension  of  the  pro- 
visions of  the  Mutiny  Act  to  those  mili- 
tary ofienoes  which  may  be  considered 
as  secondary  in  the  scale  does  not  seem 
to  have  been  noticed  ou  behalf  of  the 
crown  further  than  by  the  occasional  re- 
servation of  its  right  to  make  Articles  of 
War  for  the  better  government  of  the 
forces,  which  is  expressed  in  the  acts 
passed  during  the  reign  of  Queen  Anne. 
In  the  first  year  of  George  1.  this  right 
of  the  crown  was  formally  allowed ;  and 
the  clause  containing  it  has  been  repeated 
in  all  subsequent  mutin;^  acts,  with  the 
provision  that  no  person  within  the  United 
Kingdom  and  British  Isles  shall  be  sub- 
ject to  transportation,  or  to  any  punish- 
ment affecting  life  or  limb,  for  crimes 
specified  in  the  Articles  of  War,  except 
such  as  by  the  Mutinv  Act  itself  are 
liable  to  the  same  punishments. 

The  Articles  of  War  which  are  at 
I>re8ent  in  force,  and  which  have  firom 
time  to  time  been  promulgated,  are 
divided  into  twenty-four  sections.  Many 
of  these  correspond  exactiy  to  danaes  in 
the  Mutiny  Act;  others,  tliough  relating 


to  subjects  in  the  latter,  define  the  par- 
ticulars of  the  crime  and  the  punishment 
applicable  to  it  with  more  predaon ;  and 
there  are  articles  whichi  have  no  ooontei^ 
parts  in  the  act    The  first  section  of  the 
Articles  of  War  relates  to  divine  worship, 
frequent  attendance  on  which   is   pre- 
scribed, and  punishments  are  awarded 
for  profaning  the  places  in  which  it  is 
celebrated,  as   also    for   scandalous  or 
vicious  behaviour  in  a  chaplun..  The 
seventh  section  contains  fifteen  articles 
relating  to  quarrels  and  the  sending  of 
challenges;  and  the  fourteenth  contains 
twenty-one  articles  concerning  the  duties 
of  troops  in  quarters  or  in  the  field. 
Many  of  these  articles  prescribe  for  the 
offence  "death,  or  sucn  other  punish- 
ment as  a  court-martial  may  award:" 
and  two  of  them  prescribe  death,  witiiout 
leaviuff  any  discretion  to  the  court.    The 
first  of  the  crimes  here  mentioned  is  that 
of  doing  violence  to  persons  bringing 
provisions  to  the  camp,  and  the  otiier  is 
that  of  ill-treating  a  person  to  whom  a 
safe  conduct  has  bSeen  granted ;  the  army 
in  both  cases  being  on  service  in  foreign 
parts.    The  fifteenth  section  setties  the 
relative  rank  of  officers  in  the  r^nlar 
army;  and  the  twenty-second  the  rank 
of  officers  in  the  royal  army  and  in  that 
of  the  East  India  Company,  when  serving 
together.    The  twenty-third  section  ap- 
pomts  that  officers  and  soldiers  while 
employed  on  board  any  ships  having  a 
royal  commission  shall  conform  to  the 
laws  and  regulations  established  for  the 
government  and  discipline  of  the  navv. 

The  above  articles,  being  made  by'the 
crown  as  head  of  the  armv,  or  by  the 
commander-in-chief,  are  to  be  obeyed  as 
being  the  commands  of  a  superior  officer ; 
but  the  writers  on  military  law  observe 
that  the  legality  of  the  artides  may  itself 
become  the  subject  of  examination  in  a 
court-martial,  whereas  the  Mutiny  Act 
must  be  obeyed  without  inquiry.  In  this 
particular  therefore  the  Articles  of  War 
are  to  be  distinguished  from  the  Act; 
and  whatever  case  may  occur,  the  letter 
only  of  the  law,  as  contained  in  the  Act 
must  be  followed  in  awarding  tiie  punish- 
ment due  to  a  crime  affecting  life. 

The  bill  on  which  are  founded  the 
Articles  of  War  for  the  Navy  was  passed 
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in  the  22nd  Geo.  11^  and  this  consoli- 
dated all  the  laws  previously  made  for 
the  povemment  of  the  ships  and  vessels 
beanng  royal  commissions,  as  also  of  the 
forces  at  sea.  Amons  the  ofiences  which 
in  the  Act  constitnte  the  crime  of  mutiny, 
ar^  the  running  away  with  the  ship,  or 
with  any  ordnance,  ammunition,  or  stores 
belonging  to  the  same;  neglect  of  duty, 
joining  in  or  using  means  to  produce  any 
mntinons  assemblage  of  persons,  uttering 
mutinous  or  seditious  words,  or  conceal- 
ing any  mutinous  intention,  and  striking 
an  officer  or  disobeying  his  lawful  com- 
mands. Of  the  thirty-fiiz  articles,  nine 
relate  to  crimes  for  which  the  punish- 
ment of  death,  witiiont  discretion  in  the 
ooort-martial,  is  awarded ;  and  there  are 
twelve  to  which  are  assigned  **  death,  or 
such  other  punishment  as  the  nature  and 
degree  of  the  crime  shall  be  found  to  de- 
serve." Two  of  these  were  originally  in 
the  former  class,  and  the  qualifying 
clause  was  added  in  the  19th  Geo.  III. 
Except  this  alteration,  none  has  been 
made  in  the  navy  act  since  it  was  passed. 


N. 

NATIONAL  ASSEMBLY.  [States- 
Gbneral.] 

NATIONAL  DEBT.  If  we  bring 
into  account  the  wealth  possessed  by  her 
citizens  individually,  England  is  the 
richest  country  in  Europe.  The  amount 
of  her  public  debt,  on  the  other  hand,  so 
infinitely  beyond  the  debt  of  any  other 
state,  would  seem  to  indicate  that,  consi- 
dered apart  from  that  individual  wealth, 
Engiaud  is  the  poorest  of  nations.  But 
the  national  debt  is  owing  by  tiie  aggre- 
gate of  the  people—^  the  naticn^for 
whose  benefit,  real  or  supposed,  it  was 
oootracted.  It  suits  the  general  con- 
venience, including  that  of  the  public 
creditor,  that  the  nation,  in  its  aggregate 
aense,  should  thus  continue  to  exhibit 
signs  of  poverty  in  contrast  with  the  evi- 
d^ces  of  enormous  wealth;  but  if  it 
were  otherwise — ^if  the  public  conve- 
nience^ still  more  if  the  public  safety,  de- 
manded such  a  coarse,  the  same  authority 
which  sanctioned  the  contracting  of  the 

▼OL.  II. 


debt  could  also  oblige  each  individual  in 
the  country  to  contribute  according  to  his 
means  towards  its  extinction.  It  would 
be  difficult  to  imagine  any  circumstances 
that  could  render  such  a  course  expedient, 
and  the  position  has  been  here  advanced 
solely^  with  the  object  of  explaining,  in  a 
familiar  way,  the  nature  of  the  debt,  and 
the  manner  in  which  the  obligation  to 
bear  the  burthen  and  contribute  towards 
upholding  the  national  &ith  presses 
upon  everjr  individual.  Every  one  is 
interested  m  forming  a  correct  idea  con- 
cerning a  matter  which  exercises  an  in- 
fluence upon  every  circumstance  that 
affects  his  social  position  and  progress. 
Yet  it  is  by  no  means  uncommon  to  find 
persons  who  suppose  the  national  debt  to 
be  a  fund,  a  deposit  of  .treasure,  a  sign  of 
national  riches;  anything  in  short  op-  • 
posed  to  that  which  it  really  is,  namely, 
a  drawback  upon  the  national  wealth,  a 
mortgage  of  the  national  industry  for  the 
payment  of  a  perpetual  annm^  m  return 
for  capital  advanced  to  meet  we  national 
exigencies,  and  which  has  been  consumed 
for  national  objects.  It  has  been  said 
that  as  this  debt,  or  by  far  the  largest 
part  of  it,  is  owing  among  ourselves,  it 
cannot  have  any  prejudicial  action  upon 
the  national  interest,  since  that  which  a 
body  owes  to  its  own  members  cannot  be 
considered  a  debt.  It  is  true  that  the 
publio  expenditure,  including  its  debt, 
nas  been  mmished  by  its  own  citizens, 
and  that  our  future  industry  is  therefore 
not  mortgaged  to  strangers,  but  the  por- 
tion of  its  fruits  which  must  be  set  apart 
for  the  public  creditors  is  so  much  capital 
which  may  be  productively  employed. 
It  will  nevertheless  easily  be  made  ap- 
parent how  the  successive  absorption  of 
private  capital  for  public  purposes  must 
prove  injurious  to  a  country,  if  we  con- 
sider what  must  have  been  tiie  condition 
of  England,  if,  instead  of  thus  absorbing 
a  part  only,  tiie  whole  of  the  disposable 
weEdth  of  her  indi'ridual  citizens  had  been 
so  expended.  It  might  still  have  been 
said,  that  as  what  was  taken  from  all  in 
the  fbrm  of  taxes  was  returned  to  a  part 
in  the  form  of  dividends,  the  money  did 
not  leave  the  country ;  and  that  although 
of  course  it  must  affect  the  condition  of 
individuals,  it  would  not  affect  the  oondi- 
2i> 
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tion  of  the  a^|gregate.  But,  it  must  be 
asked,  where,  m  the  case  supposed,  would 
faaye  been  the  capital  that  must  set  in- 
dustry in  motion  and  enable  the  payment 
of  taxes?  It  is  indeed  ^yident  that  in 
such  case  the  country  must  have  long  ago 
become  bankrupt,  and  have  been  unable 
to  hold  any  rank  among  independent 
nations. 

The  real  difference  between  a  private 
debt  and  the  public  debt  called  the  na- 
tional debt  consists  in  the  compound  cha- 
racter of  the  creditors,  who  as  members 
of  the  nation  are  legally  and  morally 
bound  to  contribute  towards  the  mainte- 
nance of  the  public  fiiith,  while  they  have 
each  a  personal  interest  In  its  preserva- 
tion. There  is  also  this  further  distinc- 
tion between  the  debts  of  the  nation  and 
those  of  individuals,  that  the  state  has  at 
all  times  the  right  to  pay  off  its  creditors 
at  par,  while  the  creditors  have  no  right 
to  demand  repayment  of  the  principal 
money,  but  must  content  themselves  with 
receiving  half-yearly  the  amount  of  their 
annuity. 

Another  fallacy  has  been  often  broached 
of  late  years  by  a  small  party  in  the 
country,  namely,  that  the  general  pro^ 
perity  of  tixe  state  would  be  advanced  by 
the  abolition  (unsatisfied)  of  the  public 
debt;  and  as  in  all  matters  of  public 
policy  the  prosperity  of  a  great  majority 
should  be  considered  berore  that  of  a 
part,  a  sound,  policy  requires  that  faith 
should  no  longer  be  kept  with  the  public 
creditor.  The  proposition  is  here  put  in 
plainer  terms  perhaps  than  its  advocates 
would  use,  but  thb  is  the  substance  of 
their  argume^r 

It  has  been  shown  that  the  money  in 
respect  of  which  the  claims  of  the  public 
creditors  have  arisen  is  spent,  and  that 
most  of  those  creditors  being  part  of  our^ 
selves,  living  and  expending  their  in- 
comes among  us,  the  evil  e&cts  of  the 
debt  are  limited  to  the  loss  of  the  capital 
which  otherwise  would  have  formed  part 
of  the  national  wealth,  and  would  have 
been  productively  employed.  But  the 
capital  thos  lost  has  all  been  advanced  in 
times  of  necessity,  in  full  &ith  that  the 
conditions  promised  would  be  performed 
by  the  borrowers ;  and  it  would  indeed 
be  a  day  of  disgrace  that  should  sanction 


the  securing  of  any  advantage,  however 
great,  through  the  dishonest  breach  of 
Siose  conditions.  But  would  any  such 
advantage  as  has  been  supposed  folloir 
from  so  dishonest  a  step?  Those  who 
contend  that  the  great  majority  of  the 
nation  would  be  benefited  by  the  unsatis- 
fied extinction  of  the  national  debt,  and 
would  urge  its  extinction  on  this  ground, 
as  being  precisely  the  same  ground  on 
which  many  enactments  are  made,  ought 
to  show  that  the  loss  occasioned  hj  such 
extinction  will  be  confined  to  the  imme- 
diate losers,  to  the  comparatively  small 
number  of  public  creditors.  But  it  is 
easy  to  show  that  the  loss  would  not  be 
confined  to  the  immediate  losers;  and 
this  being  the  case,  it  is  impossible  to 
prove  that  such  extinction  will  really 
benefit  a  great  majority.  It  might  happen 
that  it  would  in  its  results  benefit  only  a 
small  minori^  of  the  actual  generation, 
or  even  nobody  at  all ;  and  the  allegation 
of  this  possible  result  is  a  sufficient  an- 
swer to  the  assumption  made  by  the 
advocates  of  unsati&ed  extinction,  that 
the  loss  incurred  would  be  confined  to 
the  immediate  losers,  and  that  there 
would  be  a  real  gain  to  the  great  majority 
of  the  nation.  Such  an  unsatisfied  ex- 
tinction would  in  effect  be  a  dissolution 
of  innumerable  contracts,  on  the  fidthful 
performance  of  which  depends  the  happi- 
ness of  many  persons  who  are  not  public 
creditors.  It  is  hardly  necessary  to  remark 
that  the  nation  would  not  afterwards  find 
it  easy  to  borrow  money  from  individuals 
on  any  reasonable  terms  for  any  purpose, 
however  generally  useful,  or  any  public 
necessity,  nowever  urgent 

The  contracting  of  the  National  Debt 
cannot  be  said  to  have  been  begun  before 
the  Revolution  of  1688.  Even  for  some 
few  years  after  the  accession  of  William 
and  Mary  the  borrowings  of  the  govern- 
ment were  for  short  i>eriods  only.  The 
first  transaction  of  this  kind  of  a  per- 
manent character  arose  out  of  the  char- 
tering of  the  Bank  of  England  hi  1693, 
when  its  capital  of  1,200,000/.  was  lent 
to  the  public  at  8  per  cent  interest  A 
power  of  repayment  was  reserved  on  this 
occasion  by  me  crown,  but  there  was  no 
corresponding  right  of  demanding  pay- 
ment on  the  part  of  the  bank* 
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So  caatioos  was  the  parliament  in  those 
days  of  bnrthening  future  generations  for 
the  exigencies  of  the  present  moment, 
that  when  the  annual  income  was  inade- 
quate to  meet  the  charges  of  the  fi>reign 
irars^  in  which  the  country  was  engaged, 
and  it  became  necessary  to  borrow  the 
deficiency,  annuities  were  granted,  not  in 
perpetuity,  but  for  lives  and  terms  of 
years,  the  produce  of  certain  duties  being 
mortgaged  for  their  discharge. 

This  cautious  proceeding  could  not  be 
loo^  continued.  The  expensiyeness  of 
the  wars  in  which  t^e  nation  was  engaged 
at  the  end  of  the  seventeenth  century 
made  it  necessary  to  incur  debts  beyond 
the  means  of  their  prompt  redemption, 
and  at  the  peace  of  Ryswick,  in  1697,  the 
debt  amountsd  to  21 4  millions.  During 
the  next  ten  years,  although  the  country 
vras  agun  involved  in  a  continental  war, 
its  amount  was  reduced  to  little  more 
than  16  millions,  and  the'greatest  efforts 
were  made  to  raise  money  without  im- 
posing any  lasting  burthen  on  the  people. 
These  efforts  indeed  soon  found  tiieir 
limit*  and  at  the  accession  of  George  I. 
in  1714,  the  debt  had  accumulated  to  the 
axnoont  of  54  millions,  an  amount  which 
excited  great  uneasiness  and  caused  the 
HocMC  of  Commons  to  declare  itself 
imder  the  necessity  of  making  efforts  for 
its  reduction.  In  1 7 1 7  the  debt  amounted 
to  48^  millions,  and  the  annual  charge  in 
respect  of  the  same  to  9,117,296^  A 
great  part  of  this  debt  consisted  of  an- 
nuities granted  for  99  years,  the  money 
obtained  for  which  had  varied  from  15 
to  16  years'  purchase. 

In  the  vear  1720  the  South-Sea  Act 
vas  passed,  authorising  the  company  to 
take  in,  by  subscription  or  purchase,  the 
ledeemable  and  unredeemable  debts  of 
the  nation,  the  object  being  to  reduce  all 
the  debts  under  one  head  of  account  at 
one  uniform  rate  of  interest  In  the  ac- 
complishment of  this  scheme  the  pro- 
jectors only  partially  succeeded,  while 
the  disgraceful  frauds  by  which  the  pro- 
ceedings of  the  company  at  that  time 
were  marked  led  to  a  parliamentary  in- 
vestigation which  caused  the  disgrace  of 
some  of  the  ministers,  the  diancellor  of 
the  exchequer  being  expelled  the  House, 
and  committed  to  tl^  Tower  for  his  share 


in  the  plot  This  scheme  was  attempted 
at  the  same  time  with  the  equally  £imous 
Mississippi  scheme,  which,  with  a  similar 
object,  was  projected  in  France  by  John 
Liaw,  under  the  sanction  of  the  Regent 
Duke  of  Orleans. 

In  1736  the  public  debt  of  England 
amounted  to  about  50  millions,  but  the 
annual  charge  had  been  reduced  below 
two  millions.  At  the  peace  of  Aix-la- 
Chapelle,  in  1748,  the  national  debt  ex- 
ceeded 78  millions,  but  in  the  following 
year  the  public  obtained  some  relief  from 
the  burthen  through  the  lowering  of  the 
rate  of  interest  Little  else  was  done  in 
the  way  of  alleviation  at  this  time,  and 
at  the  breaking  out  of  the  Seven  Years* 
War,  in  1756,  me  debt  still  amounted  to 
75  millions.  A  public  writer  of  some 
repute,  Mr.  S.  Hannay,  says,  at  that  date, 
**  It  has  been  a  generally  received  notion 
among  political  arithmeticians,  that  we 
may  increase  our  debt  to  100,000,000/., 
but  they  acknowledge  that  it  must  then 
cease  by  the  debtor  becoming  bankrupt" 

When  the  Seven  Years'  War  was 
ended  by  the  peace  of  Paris,  the  debt 
reached  139  millions  and  the  annual 
charge  was  4,600,000/.  During  the 
tweWe  following  years,  a  period  of  pro- 
found peace,  only  10,400,000/.  of  the  debt 
was  discharged.  The  war  of  the  Ame- 
rican Independence  raised  the  debt  from 
129  to  268  millions,  and  the  annual 
charge  in  respect  of  the  same  to  9,51 2,232/. 
So  little  was  done  in  the  way  of  liquida- 
tion during  the  following  ten  years,  that 
at  the  beginning  of  the  war  of  the  French 
Revolution  the  debt  still  amounted  to 
260,000,000/.  and  its  annual  charge  to 
"9,437,862/.  But  between  1793  and  the 
peace  of  Amiens  the  addition  made  to 
Uie  capital  of  the  debt  amounted  to  360 
millions  and  the  annual  burthen  was  in- 
creased from  9,437,862/.  to  19,945,624/. 
Between  the  reconmiencement  of  the  war 
in  1803  and  its  termination  after  the 
battle  of  Waterloo  in  1815,  there  were 
added  420  millions  to  the  capital  of  the 
debt,  which  then  amounted,  including 
the  unfunded  debt,  to  885  millions,  and 
the  annual  charge  upon  the  public  ex- 
ceeded 32  millions  of  money. 

A  plan  for  the  gradual  extinction  of 
the  oational  debt  by  the  establishment  of 
2D  2 
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a  Sinking  Pond  was  proposed  and  par- 
tially applied  in  1716  by  Sir  R.  Walpole. 
The  sclieme  for  that  purpose  proposed 
under  the  same  name  by  Mr.  Pitt  in  1786 
had  a  greater  show  of  reality  about  it 
By  this  scheme  the  sum  of  one  million 
was  annually  set  apart  from  the  iooome 
of  the  country  towards  the  extinction  of 
its    debt    Other   sums  were    rendered 
available  for  the  same  purpose,  and  it 
was  supposed  that  at  the  expiration  of  28 
years  the  annual  income  of  the  sinking 
fund  would  amount  to  four  mUlions,  a 
part  of  which  might  then  be   applied 
'towards  relieving  the  burthen  of  the  pub- 
lic.   So  fkr  the  project  bore  the  stamp  of 
reasonableness  and  prudence:    had  the 
fund  of  one  million  annually  assigned  to 
commissioners  been  an  actual  surplus  of 
income  over  expenditure,  its  operation 
must  speedilv  have  been  highly  advan- 
tageoos  to  the   country.     The   fallacy 
consisted  in  this,  that  the  sums  devotea 
to  it  were  borrowed  for  the  purpose.  The 
only    real   advantage    secured    by   this 
means  arose  from  tiie  unfounded  confi- 
dence which  it  imparted  to  the  public, 
uuder  which  they  willingly  bore  a  higher 
rate  of  taxation  than  might  have  been 
tolerable  but  for  the  expectation  of  fhtnre 
relief  through  its  means.    Now  that  the 
absurdity  is  acknowledged  of  borrowing 
in  order  to  pay  off  debt,  which  absurdity 
would  in  the  case  of  an  individual  always 
have  been  apparent,  it  is  difficult  to  ao- 
count  for  the  blindness  with  which  the 
whole  nation  clung  to  this  so  called  fond 
as  the  certain  means  of  extinguishing  the 
debt,  which  in  effect  it  contributMl  to 
augment  throu||h  the  less  advantageoos 
terms  upon  which  the  money  was  bor- 
rowed than  those  upon  which  an  eouivar 
lent  amount  of  debt  was  afterwards  re- 
deemed.    The  difference   between   the 
average  rates  at  which  money  was  bor- 
rowed  and   at  which   purchases  were 
made  by  the  Commissioners  who  managed 
the  sinking  fund  between  1793  and  1814 
was  such,  that  through  the  operations  of 
the  fund,    upon  which  such    confident 
hope  of  relief  was  placed,  the  country 
owed  upwards  of  U  millions  more  at  the 
end  of  the  war  than  it  would  have  owed 
but  for  those  operations.    At  the  period 
JQst  mentioned  tne  annual  income  of  the 


sinking  fhnd  amounted  to  19,400,000/., 
arising  from  dividends  on  stodc  pur- 
chased by  the  commissioners  with  ftmds 
borrowed  at  a  higher  rate  of  interest  fwr 
the  purpose.  It  was  impossible^  bow- 
ever,  during  a  time  of  peace  to  raise  hy 
means  of  taxes  so  large  an  amoont,  in 
addition  to  the  ac^ud  current  expeoditiire 
of  the  country  and  the  interest  vpon  the 
unredeemed  portion  of  the  debt  boring 
the  war,  when  the  deficiency  of  inoome 
was  covered  by  yearly  loans,  the  fiJlacy 
was  not  quite  so  apparent  as  it  now  sckri 
became,  for  a  fow  years  after  the  peace 
the  deficiency  in  the  poblic  ineome  was 
borrowed  frcoi  the  sinking  fund  commis- 
sioners by  parliament,  a  course  which 
served  to  render  the  absurdity  only  the 
more  apparent,  and  in  1824  the  plan  of 
keeping  up  a  large  nominal  sinking  fiind 
in  the  absence  of  actual  surplus  inoome 
was  abandoned. 

The  amount  of  the  national  debt  nnre- 
deemed  on  the  5th  of  January,  1816,  was 
stated  to  be  as  follows  in  the  fourth  Report 
of  the  select  committee  of  the  House  of 
Commons  on  public  income  and  expendi- 
ture:— 
3    per  cent  stock       .       £580,916,019 


3i 

4 
5 


10,740,013 

76,725,604 

148,930,403 


Perpetual  annuities  81 6 ,  31 1 ,  939 
Terminable     annuities, 

l,894,612i.,  equal  to 

an  estimated  capital  of  30 ,  080, 347 

UnAindeddebt      .     .  38,794,038 

Total  of  unredeemed 

debt        ....      £885,186,324 

The  annual  charge  upon  which  was : — 

Interest  upon  perpetual  an- 
nuities   £28,278,919 

Terminable  annuities  1 , 894, 6 12 

Interest  on  unfimded  debt         1 ,  998 ,  937 

Charge  for  management 
paid  Bank  of  E^land  284 ,673 

Total  annual  charge  £32,457,141 
Experience  has  now  proved  that  the 
only  important  relief  from  the  pressore 
of  debt  to  be  obtained,  even  during  a  pro- 
found and  lon^^ontinued  peace,  will 
probably  be  derived  from  the  lowering  '^ 
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the  rate  of  interest    The  price  of  5  per 
oeni.  stock  at  the  beginning  of  1822  was 
advanced  to  6  or  8  per  cent  above  par, 
and  advantage  was  taken  of  this  circom- 
stance  to  induce  the  holders  to  ezchanjpie 
each  1002.  of  5  per  cent  annoities  lor 
1052.  of  4  per  cent  annuities.    On  this 
oeeaskm  140,2503281.   of   5  per  cent 
stook  was  cancelled,  and  147,263,328/. 
of  4  per  cent  stock  was  created,  the  an- 
nual charge  being  by  this  means  reduced 
by  the  som  of  1,122,000/.     In  1824  a 
fbrther  saving  of  381,034/.  per  annum 
was  effected  by  reducing  to  3^  per  cent 
the  interest  payable  on  76,206,682/.  of 
4  percent  stock;  and  in  1830  a  farther 
abatement  of  one^half  per  cent  was  ef- 
feeted  on  the  4  per  cent  stock  created  in 
1832,  whereby  the  sum  of  700,000/.  per 
aannm  was  saved  to  the  public. 

Some  little  progress  has  been  made 
nnee  1816  in  the  redaction  of  debt  by 
the  employment  for  that  purpose  of  actual 
surplus  revenue.  An  addition  was  on 
the  other  hand  made  to  the  debt  by  the 
grant  of  20,000,000/.  voted  by  parlia- 
ment for  compensation  to  the  owners  of 
slaves  in  the  British  colonies  who  were 
emaneipatedby  theactof  1833.  Theun- 
redeoned  funded  and  unfhnded  debt 
which  existed  on  the  5th  January,  1845, 
and  the  annual  charge  thereon,  were  as 
follows  :>- 
3  per  cent  annuities 


8 


£519,303,960 

248,701,379 

2,630,769 

483,749 


Perpetoal  annuities  771, 069 ,  858 
Terminable    annuiti<^ 

4,025,210/.,  equal  to 

an  estimated  capital  of  67 ,  509 ,  670 

Unfunded  debt       .     .  18,404,500 


The  following  tables  show  the  state  of 
the  National  Debt  at  different  periods 
since  1827 : 

1.  Unredeemed  Funded  Debt  and  Ter- 
minable Annuities  in  each  of  the  follow- 
ing years,  exclusive  of  the  loan  raised  for 
compensating  the  Colonial  slave-holders : 

1827  £777,476,892  £2,610,754 

.1830  757,486,996  3,297,375 

1834  743,675,299  4,028,777 

1840  746,200,100  4,012,146 

2.  Amount  and  charge  of  the  Public 
Debt,  supposing  the  Terminable*  Annuities 
were  converted  into  equivalent  Perpetual' 
Annuities: 

Capital.  Interest. 

1827  £822,778,347  £27,085,877 
1830  811,278,253  25,984,893 
1834  799,583,378  25,560,285 
1840*     815,250,634       25,994,702 

3.  Funded  and  Unfbnded  Debt;  also 
Funded  and  Unfonded  Debt  including  the 
value  in  capital  of  the  Terminable  An- 
nuities. 

Funded  and  .„^  fwLij-«H 

Unfunded  Debt.       ^i^^^^ 

1827  £805,023,742  £850,325,198 

1830  784,758,646  838,549,903 

1834  773,201,900  829,109,978 

1840  788,642,775  837,521,684 

1845  789,474,358  856,984,028 

4.  Annual  Interest  of  ihe  Unredeemed 
Funded  Debt 


Total  of  unredeemed 

debt £8.56,984,028 

The  annual  charge  upon  which  was: — 
Interest  on  perpetual  an- 
nuities   £23,719,148 

Terminable  annuities  •  4 ,025 ,210 
Interest   oo   unfunded 

debt 552,135 

CaMurge  for  management  94,886 

Total  charge  £28,891,379 


1827 
18.30 
1834 
1840 
1845 


£25,500,326 
24,102.200 
23,603,  .502 
24,283,940 
23,719,148 


The  diminution  of  the  annual  burthen 
in  the  course  of  twenty-three  years,  from 
1816  to  1839,  was  3,150,710/.,  at  which 
rate  the  total  extinction  of  the  debt  would 
not  be  effected  until  the  year  2053.  The 
slow  progress  made  in  this  direction  stands 
in*  strikmg  contrast  to  the  rapidity  with 
which  the  load  was  accumulated,  the  en- 
tire diminution  effected  during  twenty- 
Uiree  years  of  peace  bein^  scarcely  equal 
to  the  additions  made  during  some  of  the 

•  Exeloding  the  Slave  Emancipation  Loan,  the 
Debt  and  Annaitiea  would  have  been  7v3,686,68Ai. 
and  the  Inteieat  25,314,971^ 
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iDdividual  years  of  the  war.  In  1844  a 
portion  of  the  National  Deht  which 
amounted  to  248,701,379/.  on  which  3^ 
per  cent,  was  pud,  was  oon-verted  into  a 
3f  per  cent  stock.  This  rate  of  interest 
is  guaranteed  until  1854,  after  which  pe- 
riod 3  per  cent  interest  is  guaranteed  for 
twenty  years.  The  immediate  saving 
amounted  to  625,000/.  per  annum.  After 
1854,  the  annual  saving  will  amount 
to  1,250,000/. 

It  will  be  seen  on  comparing  the  above 
statements  fbr  1815  and  1845,  that  the 
terminable  annuities  increased  from 
1,894,612/.  to  4,025,210/.  By  the  act 
48  Geo.  III.  and  several  subsequent  acts, 
the  commissioners  for  the  reduction  of  the 
National  Debt  were  empowered  to  grant 
annuities,  either  for  lives  or  for  certain 
terms  of  years,  the  payment  for  such  an- 
nuities being  made  m  equivalent  portions 
of  permanent  annuities,  which  were  there- 
fore to  be  given  up  and  cancelled.  By 
this  course,  which  it  will  be  seen  has  been 
acted  upon  to  some  extent  since  the  peace, 
some  future  relief  will  be  obtained  at  the 
expense  of  a  present  sacrifice.  This  plan, 
provided  it  he  not  carried  so  far  as  to  in- 
terfere with  the  onward  progress  of  the 
country,  through  an  overload  of  taxation, 
appears  to  be  dictated  by  sound  prudence. 
A  part  of  the  terminable  annuities 
(1,294,179/.)  will  expire  in  1860;  in 
1867  a  further  porbon  amounting  to 
585,740/.  will  also  expire;  and  after  that 
time  portions  will  rapidlv  fall  in.  "  If," 
says  Lord  Congleton  (*  Financial  Re- 
form,' p.  204)  "  all  the  loans  which  have 
been  raised  since  the  beginning  of  the 
war  of  1739  had  been  borrowed  in  annu- 
ities fbr  ninety-nine  years,  their  extinction 
would  already  have  commenced."  Dr. 
Price  observes,  that  an  annuity  for  one 
hundred  years  is  nearly  the  same  in  value 
as  a  perpetual  annuity. 

If  the  above  course  of  proceeding  is 
justi^  characterised  as  prudent,  what  must 
be  said  of  the  scheme  of  a  directly  opposite 
tendency  which  was  brought  forward  and 
partially  carried  into  effect  by  the  govern- 
ment in  1822?  When  the  measure  for 
commuting  the  half-pay  and  pensions 
usually  denominated  ue  **  dead  weight  ** 
was  adopted  in  that  year,  the  annual 
charge     to    which    those     obligations 


amounted  was  about  five  millions.  From 
year  to  year  the  public  would  have  been 
relieved  fh>m  a  part  of  this  burthen 
through  the  fiilling  in  of  lives,  until,  ac- 
cording to  the  most  accurate  computa- 
tion, &e  whole  would  have  ceased  in 
fbrty-five  years.  The  measure  above 
alluded  to  was  an  attempt  to  commute 
these  diminishing  payments  into  an  un- 
varymg  annuity  of  forty-five  years  cer- 
tain; and  the  calculation  which  was 
made  assumed  that  by  the  sale  of  such  a 
fixed  annuity  of  2,800,000/.  funds 
might  be  procured  enough  to  meet  the 
dimishing  demands  of  the  claimants. 
Only  a  part  of  this  annuity  was  sold. 
The  Bank  of  England  purchased  an  an- 
nuity, payable  half-yearly  until  1867, 
for  585,740/.,  and  paid  for  t^^e  same  be- 
tween 1823  and  1828»  in  nearly  equal 
quarterly  instalments,  the  sum  of 
13,089,419/.  For  the  sake  of  obtaining 
a  partial  relief  during  those  six  years,  to 
the  amount  of  9^  millions,  we  have  thns 
had  fixed  upon  the  country  for  thirty- 
nine  subseouent  years  an  annual  payment 
of  585,740i.  It  is  not  pofitible  to  allow 
that  both  the  courses,  so  directly  opposed 
to  each  other,  could  have  been  wise. 
Without  inquiring  further  into  the  mat- 
ter, it  may  be  said  that  the  plan  of  talpng 
a  larger  burthen  upon  ourselves,  that  we 
may  relieve  those  who  come  after  us,  has 
at  least  the  recommendation  of  being  the 
most  generous ;  and  considering  that  our 
successors  will  have  had  no  hand  in  the 
contracting  of  the  debts,  the  burthen  of 
which  they  will  have  to  bear,  it  might 
also  be  said  that  such  a  course  is  the  most 
just 

Some  saving  has  been  effected  snoe 
181 6  in  the  charges  of  management  This 
saving  was  part  of  the  bai^in  made  by 
the  government  with  the  &nk  of  Eng- 
land on  the  renewal  of  its  charter  m 
1833  and  1844,  and  maybe  conmdered 
as  a  part  of  the  price  paid  by  that  esta- 
blishment for  the  prolongation  of  certain 
of  its  privileges.  [Bank,  p.  267.]  The 
functions  intrusted  to  the  bank  of  Eng- 
land with  reference  to  the  National  Debt 
do  not  extend  to  the  transaction  of  any  mat- 
ter connected  with  its  reduction.  Such 
business  is  placed  under  the  control  of  a 
body  of  commissioners,  who  act  ex  officio 
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under  the  proviaons  of  an  act  of  parlia- 
ment. This  board  is  oompoeed  of  the 
speaker  of  the  Honse  of  Commons,  the 
chancellor  of  the  exchequer,  the  master 
of  the  rolls,  the  lord  chief  baron  of  the 
Court  of  Exchequer,  the  accountant- 
general  of  the  Court  of  Chancery,  and 
the  goremor  and  the  deputy-governor  of 
the  Bank  of  England.  The  greater  part 
of  these  conmiissioners  do  not  take  any 
pcut  in  the  management  of  the  business, 
the  det!dls  of  which  are  attended  to  by 
permanent  officers,  yiz.  a  secretary  and 
comptroller-general,  and  an  actuary,  with 
an  adequate  establishment  of  assistants 
and  clerks:  the  ultimate  control  is  exer- 
cised by  the  chancellor  of  the  exchequer 
for  the  time  being,  assisted  by  the  go- 
Temor  and  depnty-gOTemor  of  the  B^k 
of  England. 

The  UnAmded  Debt  consists  chiefly  of 
Exchequer  Bills,  and  their  use  is  explamed 
under  (he  head  Unfunded  Debt.  ^ 

NATIONS,  LAW  OF.  [Interna- 
tional Law;  Law,  p.  175.1 

NATURALIZATIOJS,  from  the  Latin 
JVdrtsnz/u,  natural.  **  If  an  alien  be  na- 
turalized," says  Coke  (Co.  Lit.,  129,  a), 
**  he  shall  be  to  all  intents  as  a  natural 
sutject,  and  shall  inherit  as  if  he  had 
been  bom  within  the]  king's  legiance." 
[Allegiance.]  This  rule  however  is 
subject  to  some  limitations,  which  are 
staled  in  the  article  Alien,  p.  102.  The 
pf^icy  of  naturalization  is  discussed  in 
the  article  Citizen,  p.  51 1. 

Formerly  there  could  be  no  natnral- 
uation  except  by  act  of  parliament,  but 
a  new  statute  (7  &  8  Vict  c.  66)  has 
ftcilitated  naturalization,  and  made  some 
other  alterations  in  the  law  relating  to 
aliens.  The  act  repeals  the  clause  of 
I  Geo.  I.  c.  4,  which  enacted  that  every 
Naturalization  Bill  should  contain  clauses 
to  the  effect  that  no  person  naturalized 
should  be  a  member  of  the  Privy  Coun- 
cil, or  of  either  house  of  Parliament,  or 
hold  any  office,  civil  or  military,  or  be 
capable  of  holding  grants  from  the  crown, 
of  glands,  tenements,  or  hereditaments, 
either  in  his  own  name  or  by  any  person 
in  trust  for  him.  By  the  7  &  8  Vict  c. 
66,  a  person  bom  out  of  her  majesty's 
domimons,  of  a  mother  who  is  a  natural- 
bom  subject  of  the  United  Kingdom,  is 


rendered  capable  of  taking  real  or  per- 
sonal estate,  by  devise,  purchase,  or  in- 
heritance ;  and  an  alien  who  is  the  sub- 
ject of  a  friendly  state  may  take  and 
hold  every  species  of  personal  property, 
except  chattels  real,  as  fully  and  ef- 
fectually as  natural-bom  subjects.  The 
subject  of  a  friendly  state  may  also^  ^r 
the  purpose  of  residence  or  occupation, 
either  by  himself  or  his  servants,  hold 
lands,  houses,  or  tenements  for  any  term 
not  exceeding  21  years;  and  may  enjoy 
the  same  rights,  remedies,  exemptions, 
and  privileges  (except  the  right  of  vot- 
ing at  elections  for  members  of  parlia- 
ment) as  if  he  were  a  natural-bom  sub- 
ject An  alien  woman  married  to  a 
natural-bom  British  subject  becomes  na- 
turalized by  such  marriage.  Such  of 
the  provisions  of  the  following  Acts  which 
are  inconsistent  with  the  Act  7  &  8  Vict 
are  repealed  :--l 2  &  13  Wm.  IIL  c  2; 
1  Geo.  I.  sess.  2,  c.  4;  U  Geo.  IIL 
c.  84. 

Under  the  Act  7  &  8  Vict  c  66,  an 
alien  who  comes  to  reside  in  the  United 
Kingdom  with  a  view  of  settiing,  may 
by  uie  following  course  obtain  nearly 
all  the  rights  of  a  natural-bora  subject 
He  is  required  first  to  present  a  memo- 
rial to  the  secretary  of  state,  containing 
a  statement  of  his  age,  profession,  trade, 
or  other  occupation ;  the  length  of  time 
he  has  resided  in  this  country,  and  the 
ground  on  which  he  seeks  to  obtain  any 
of  the  rights  of  a  British  subject ;  and 
prayine  for  a  certificate,  which  must  be 
granted  before  further  steps  can  be  taken. 
The  certificate,  granted  by  the  secretary 
of  state,  recites  such  parts  of  the  memo- 
rial as,  after  due  investigation,  are  found 
to  be  tme  and  material,  and  this  instru- 
ment confers  upon  the  applicant  the 
rights  and  privileges  of  a  British  subject, 
except  the  capacity  of  being  a  member 
of  the  privy  council,  or  a  member  of  the 
houses  of  parliament,  and  except  the 
rights  and  capacities  (if  any)  specially 
excepted  in  and  by  such  certificate. 
The  certificate  must  be  enrolled  in  the 
court  of  chancery,  and  within  sixty  days 
after  its  date  the  memorialist  must  take 
and  subscribe  an  oath  of  allegiance. 
The  course  of  proceeding  to  be  adopted 
by  aliens  wishing  to  become  naturalized 
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is  left,  80  &r  as  details  are  concerned,  to 
the  secretary  of  state,  and  the  fees  are 
fixed  by  the  Lords  of  the  Treasury. 
Persons  who  were  naturalized  before  the 
passing  of  7  &  8  Vict  c.  66,  and  who 
had  resided  in  this  country  for  five 
successiye  years,  are  declared  to  be  en- 
titled to  all  rights  conferred  by  the  Act 
The  number  of  foreigners  naturalized 

Srevious  to  the  passing  of  7  &  8  Vict 
id  not  on  an  average  exceed  seven  or 
eight  a  year,  and  the  number  who  ap- 
plied for  letters  of  denization  did  not  ex- 
ceed twenty-five  annually. 
NATURE,  LAW  OF.  [Law,  p.  175.1 
NAVIGATION  LAWS.  [Ships.] 
NAVY,  BRITISH.  The  Saxons  took 
advantage  of  the  rich  harvest  opened  to 
all  who  would  attack  the  Roman  pro- 
vinces by  sea,  and  ravaged  the  coast  to 
such  an  extent  as  to  oblige  the  Romans 
to  establish  a  fleet  in  the  English  Chan- 
nel to  repel,  them.  After  the  Saxons  had 
been  long  in  possession  of  England,  they 
lost  their  naval  arts,  and  in  their  turn 
became  a  prey  to  the  constant  attacks  of 
the  Sea-kmgs  and  other  pirates.  We 
have  no  record  of  the  size  or  number  of 
the  vessels  which  sustained  so  many  con- 
flicts with  the  Danes  in  the  ninth  century. 
Alf^^  the  Great  Wfis  the  founder  of  the 
English  navy.  He  first  perceived  the 
necessity  of  a  fleet  to  protect  the  coasts 
firom  the  swarms  of  pirates  in  the  northern 
seas.  A  slight  advantage  gained  by  some 
ships  of  his  over  the  Danes,  in  876,  in- 
duced him  to  build  long  ships  and  galleys, 
which,  as  his  countrymen  were  not  com- 
petent to  manage  them,  he  manned  with 
such  piratical  foreigners  as  he  could  en- 
gage. After  he  had  driven  out  the 
Danes,  he  applied  his  talents  to  improve 
his  ships,  and  built  vessels  higher,  longer, 
and  swifter  than  before,  some  rowing 
thirty  pairs  of  oars,  others  more.  Ethel- 
red  made  a  law  that  whoever  was  lord  of 
310  hydes  of  land  should  furnish  one 
vessel  for  the  service  of  the  country. 

William  the  Conqueror  established  the 
Cin(|ue  Ports,  and  gave  them  certain 
privileges  on  condition  of  their  furnish- 
ing 52  ships  for  15  days  in  case  of  emer- 
gency. King  John  claimed  for  England 
the  sovereignty  of  the  seas,  and  dedared 
that  all  ships  belonging  to  foreign  nations 


which  should  refuse  to  strike  to  the 
British  fla^  should  be  deemed  fair  and 
lawful  prize.  In  the  year  1293»  an 
English  sailor  having  been  killed  in  a 
French  port,  war  ensued,  which  it  was 
agreed  to  settle  by  a  naval  action,  wMch 
was  fou^t  in  the  middle  of  the  Channel* 
and  the  English,  being  victorious,  carried 
off  above  250  ssol.  In  1340,  when  King 
Edward  III.  with  240  ships  was  on  his 
voyage  to  Flanders,  he  fell  in  with  and 
completely  defeated,  off  Sluys,  the  French 
fleet  of  400  sail,  manned  with  40,000 
men.  The  same  king  blockaded  Brest 
with  730  sail,  containing  15,000  men. 
Many  of  the  ^ips  composing  these  fleets 
were  Genoese  and  Venetian  mercenaries, 
but  they  must  have  been  very  small,  and 
the  numbers  of  ships  and  men  are  pro- 
bably exaggerated.  The  ships  at  thi^ 
time  were  not  royal  ships.  The  several 
towns  were  required  to  furnish  their  con- 
tingent In  1338  Edward  III.,  wanting 
ships  for  the  defence  of  the  kingdom, 
commanded  Bristol  to  fujmish  24  vessels, 
and  Liverpool  one  small  one.  In  1345 
Bristol  contributed  22  ships  and  608 
mariners,  and  London  22  ships  and  663 
mariners.  Henry  V.  had  something  of  a 
navy,  for  we  find  among  the  records  in 
the  Tower  a  srant  under  his  hand  of 
annuities  to  *'  me  maistres  of  certedne  of 
our  owne  grete  shippes,  carrakes,  barges, 
and  ballyngers."  Henry  VII.,  who  snc- 
ceeded  in  1485,  seems  to  have  been  the 
fijrst  king  who  thought  of  providing  a 
naval  force  which  might  be  at  all  times 
ready  for  the  service  of  the  state.  He 
built  the  Great  Harry,  properly  speaking 
the  first  ship  of  the  royal  navy ;  she  cost 
15,000/.,  and  was  accidentally  burnt  in 
1 553.  Henry  V  III.  perfected  the  designs 
of  his  father.  He  constituted  the  Ad- 
miralty and  Navy  Ofice,  established  the 
Trinity  House,  and  the  dockyards  of 
Deptford,  Woolwich,  and  Portsmouth; 
appointed  regular  salaries  for  the  ad- 
mirals, captains,  and  sailors ;  and  made 
the  sea  service  a  distinct  profession. 

The  ships  of  this  period  were  hig|i, 
unwieldy,  and  narrow ;  their  guns  were 
close  to  the  water,  and  they  oad  lofty 
poops  and  prows,  like  Chinese  junks,  in- 
somuch that  Sir  Walter  Baleign  informs 
us  **  that  the  Mary  Rose,  a  goodly  ship 
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of  the  largest  siie,  by  a  little  sway  of  the 
ship  in  casting  about,  her  ports  being 
whnin  16  inches  of  the  water,  was  over- 
set and  sunk.**  This  took  place  at  Spit- 
head  in  the  presence  of  the  king,  and 
most  of  her  officers  and  crew  were 
drowned.  The  Henry  Grace  de  Dien,  the 
largest  ship  bailt  in  the  reign  of  Henry 
V IIU  is  said  to  haye  measured  above  1 000 
tons.  At  the  death  of  Henry  VIII.,  the  ton- 
nage of  the  navy  was  12,000  tons.  Eliza- 
beu  increased  the  navy  greatly.  The  fleet 
which  met  the  Spanish  Armada  numbered 
1 76  ships,  manned  by  14,996  men ;  but 
these  were  not  all  "shippes  royal,'^  for 
she  encouraged  the  merchants  to  build 
large  ships,  which  on  occasion  were  con- 
▼erted  into  ships  of  war,  and  rated  at  50 
to  100  tons  more  than  they  measured. 
She  raised  the  wages  of  seamen  to  10 
shillings  ^r  month.  Signals  were  first 
used  in  this  reign  as  a  means  of  commu- 
nication between  ships.  In  1603  the 
navy  had  42  ships,  measuring  17,000 
tons.  In  the  rei^  of  James  I.  lived  the 
first  able  and  scientific  naval  architect, 
Phineas  Pett,  and  the  king  had  the  good 
sense  to  encourage  him.  Pett  introduced 
a  better  system  of  building  aud  relieved 
the  ships  of  much  of  their  top-hamper. 
Before  the  civil  wars  broke  out,  Charles  I. 
built  the  Soverei^  of  the  Seas,  of  100 
guns,  and  measuring  1637  tons.  In  this 
reign  the  navy  was  first  divided  into 
rates  and  classes.  Cromwell  found  the 
navy  much  reduced,  but  his  energy  re- 
stoied  it,  and  he  left  154  sail,  measuring 
57,643  tons,  of  which  one-third  were  two- 
deckers.  Cromwell  first  laid  befi>re  par- 
liament estimates  for  the  support  of  the 
navy,  and  obtained  400,000^  per  annum 
fyr  ^ai  purpose.  The  navy  flourished 
under  Charles  II.,  with  the  Duke  of 
York  at  its  head,  assisted  by  Samuel 
pCTys  as  secretary,  until  1673,  when  the 
duke's  inability  to  take  the  test  oath 
cansed  his  retirement,  and  the  king's 
pecuniary  difficulties  leading  him  to 
neglect  the  navy,  it  fell  into  decay.  The 
Duke  of  York  was  recalled  to  his  post  in 
1684,  aud  at  his  accession  in  the  follow- 
ing year  there  were  179  vessels,  measur- 
ing 103,558  tons.  James  II.  on  coming 
to  the  throne  took  active  measures  fin*  the 
restoration  of  the  navy;  he  suspended 


the  Navy  Board,  and  appointed  a  new 
commission,  with  which  be  joined  Sir 
Anthony  Deane,  the  best  naval  architect 
of  the  time,  who  essentially  improved 
the  ships  of  the  line  by  copying  from  a 
French  model.  Four  hundred  thousand 
pounds  per  annum  were  set  apart  for 
naval  purposes,  and  so  diligent  were  the 
commissioners  that  at  the  Revolution  the 
fleet  was  in  excellent  condition,  with 
sea  stores  complete  for  eight  montibs  for 
each  ship.  The  fbrce  was  154  vessels, 
carrying  6930  guns  and  42,000  men, 
whereof  nine  were  first-rates. 

Ejng  William  immediately  on  beiuff 
placed  on  the  throne  went  to  war  with 
France,  whose  navy  was  then  very 
powerful ;  in  1681  it  consisted  of  179 
vessels  of  all  sorts,  carrying  7080  guns, 
besides  30  galleys.  An  act  was  passed  in 
his  second  year,  for  building  30  ships,  to 
carry  60,  70,  and  80  guns  respectively. 
The  dockyard  at  Hamoase,  out  of  which 
has  since  grown  the  considerable  town  of 
Devonport,  which  now  returns  two  mem- 
bers to  parliament,  was  then  established. 
Queen  Anne  Ibund  at  her  accession  the 
navy  to  consist  of  272  vessels,  measuring 
159,020  tons,  but  this  estimate  includes 
hulks,  hoys,  and  other  vessels  not  carry- 
ing guns.  All  measures  adding  to  the 
strength  and  efficiency  of  the  navy  were 
exceedingly  popular  during  this  reign. 
At  the  death  of  Anne  in  1714,  the  num- 
ber of  ships  was  less,  but  the  tonnage  in- 
creased, being  ships  198,  guns  10,600, 
tons  156,640.  The  parliamentary  vote 
of  that  year  was  245,700Z.  and  10,000 
seamen  and  marines.  During  the  first 
four  years  of  George  I.  large  sums  were 
voted  for  the  extraordinary  repaus  which 
were  required  after  the  long  war.  A 
new  establishment  of  guns  aSo  was  or^ 
dered  in  this  reign.  The  navy  remained 
stationary  till  the  year  1739,  when  hos- 
tilities commenced  against  Spain«  and 
the  navy  was  augmented,  particnUurl^  in 
the  smaller  classes,  and  the  dimensions 
of  several  classes  were  enlarged.  War 
broke  out  with  France  in  1744,  at  which 
period  there  were  128  sidl  of  tiie  line. 
At  this  time  all  prizes  taken  by  the  king's 
ships  were  declared  to  be  the  prt^rtv  of 
the  captors.  In  1747  a  naval  uniform 
was  first  established.  The  navy  increased 
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Tasdy  daring  this  war,  in  which  35  sail 
6f  the  line  were  taken  or  destroyed  by 
liie  English.  George  III.  at  his  acces- 
sion fbond  the  nayy  to  conast  o^ 

Ships  of  the  line  127 )  «^.„^„„ooi  ^nA 
Shi^  of  50  guns        [  measnn^321,104 

and  under  •  •  198) 
The  vote  for  the  year  1760  was  432,629/. 
and  70,000  seamen  and  marines.  In  the 
short  war  of  1762,  20  sail  of  the  line 
were  added  to  the  navy,  and  at  the  end 
of  the  American  revolutionary  war  it  was 
composed  as  follows : — 
Sail  of  the  Ime.  174\  ^.  , .  ^^  ^.^ .  „„ 
Under  •  .  .  .  203/ *^^*  ^^»°°^  *°°^ 
The  nayy  was  kept  in  a  high  state  of 
preparation,  and  when,  on  the  Ist  of 
February,  1793,  the  French  republic  de- 
clared war  against  England,  this  country 
was  not  unprepared.  A  period  now 
conunences  m  which  the  gigantic  efforts 
made  by  England,  and  the  protection 
necesBanr  for  a  large  mercantile  marine, 
raised  the  British  navy  to  such  a  height 
as  to  enable  it  single-luLnded  to  maintain 
the  sovereignty  of  the  seas  against  all 
other  navies  combined.  Sir  Charles 
Middleton,  afterwards  Lord  Barham, 
had,  when  comntroller  of  the  navy  in 
1783,  established  the  regulation  that  a 
great  proportian  of  stores,  sails,  &c. 
would  belaid  by  for  each  ship  in  ordi- 
nary; so  that  in  a  few  weeks  after  the 
declaration  of  war  there  were  54  sail  of 
the  line  and  146  smaller  vessels  at  sea. 
The  vote  for  the  service  of  the  navy  was 
5,525,331/.,  85,000  seamen  and  marines. 
The  navy  of  France  had  never  been  so 
powerfid:  it  amounted  to  above  200 
vessels,  of  which  82  were  of  the  line  and 
71  in  addition  were  immediately  ordered 
to  be  builL  The  English  had  about  115 
sail  of  the  line  fit  for  service,  but  the 
majority  of  the  French  ships  were  larger 
and  finer,  and  carried  heavier  guns  on 
Iheir  lower  or  principal  battery.  The 
following  abstract  will  show  the  losses  on 
both  sides  up  to  the  peace  of  Amiens, 
ezdnsive  of  the  casual  losses : — 

Captored  Destroyed. 
British  ships  of  the  line  .5 
Smaller  vessels     ...  37  9 


Cipturcd.  DBftvoyed. 
French  ships  of  the  line  •  32  11 

Dutch  do.  18  0 

Spanish         do.  6  5 

Danish         do.  2  0 


58 


16 


French  smaller  vessels     266  44 

Dutch  do  62  6 

Spanish  do  57  10 


Total . 


443 


Total   . 


42 


This  estimate  does  not  include  807  priva- 
teers, chiefly  French,  taken  and  destroyed. 
Of  the  above,  50  sail  of  the  line  and  94 
under  that  size  were  added  to  the  British 
navy. 

During  the  peace  of  Amiens  prepara- 
tions for  war  were  actively  continued  on 
both  sides,  and  the  declaration  on  l2ie 
part  of  Enghmd  was  made  in  the  month 
of  May,  1803,  at  which  time  the  navy 
was  of  the  following  force,  as  compared 
with  1793  :— 

Ship*  of  line.  Under.  Tone.. 

1793     .     153     .     411     .     402,555 
1803     .     189     .     781     .     650,976 

Notwithstanding  the  apparent  increase* 
there  were  not  so  many  line-of-battle 
ships  fit  for  sea  at  the  latter  as  at  the 
former  period  by  about  ten.  The  French 
force  in  serviceable  line-of-battle  ships  in 
March,  1803,  was  66,  the  British  111. 
During  this  war  there  were  employed 
fixim  100,000  to  120,000  seamen  and 
marines  till  1810,  when  the  number  was 
increased  to  145,000.  There  were  about 
100  sail  of  ;the  line,  150  frigates,  and 
above  200  sloc^  besides  small  armed 
vessels,  amounting  in  the  whole  to  about 
500  sail  of  pendants  constantly  employed. 
The  followmg  abstract  shows  the  losses 
on  each  side  during  the  war : — 

Ceptnred.     Deetnyod. 
British^Shipsofline  •      0  0 

Under      .     .     83  7 

83  7 

Enemies' — Ships  of  line    55  14 

Under  .     .     79  23 

134  37 
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of  wlueh  33  sail  of  the  line  and  68  under  i  Officers  •  3,400 

For  the  ef- 

vere added  to  the  British  na^. 

In  George  III.'s  reign  the  dockyard  of 
Pembroke  was  established. 

Petty  do.    3,998 

fective           £ 

Seamen    12,846 

service      3,492,132 

For  the  non- 

The following  table  will  show  the 

20,244 

effective 

ibroe  of  the  BritiBh  naw  at  three  dis- 

Marines    9,000 

service       1,488,221 

tinct  periods:  the  breaking  out  of  the 

Other   de- 

French rerolotionarj  war;  a  few  years 

29,244 

partments. 

nibseqnent  to  the  peace ;  and  m  1839. 

V12.,    con- 

The Parliamentary  votes  for  the  navy 
for;theyear  1845-6  amonnted  to6,936,l96l. 

victs    and 

transport 

[MiLiTABT  FoBCE,  p.  334];  and  they 

oftroops      217,158 

are  to  be  increased  for  1846-7. 

The  parliamentary  vote  for  the  service 

Total  charge  5,197,511 

of  the  navy,  1839-40,  was  as  follows :—    i 

1793. 

1820. 

1839. 

RATB. 

. 

i 

^ 

1 

1 

1 

1 

3 

J3 

s 

1 

^ 

ja 

1 

1 

^ 

1 

1 

First  •     •     •     . 

1 

2 

2 

5 

2 

14 

7 

23 

4 

14 

6 

24 

Second     .     .     . 

4 

12 

5 

21 

1 

8 

12 

21 

5 

10 

11 

26 

Third.     .     .     . 

21 

70 

5 

96 

11 

69. 

3 

83 

15 

31 

2 
19 

48 

Of  the  Line.     . 

26 
7 

84 

12 

122 

14 

91 

22 

127 

24 

55 

98 

Fourth     .     .     . 

5 

3 

♦15 

7 

7 

7 

21 

2 

15 

2 

19 

Fifth.     •.     . 

35 

44 

3 

82 

14 

67 

25 

106 

8 

53 

8 

69 

Sixth .     •     •     • 

15 

20 

.. 

35 

14 

7 

18 

39 

21 

3 

4 

28 

Sloops      ,     .     . 

34 

13 

2 

49 

49 

62 

34 

145 

45 

10 

13 

68 

Steam-vessels      . 

., 

•  • 

., 

•  • 

•  • 

•  • 

•  • 

•  • 

t30 

4 

10 

44 

Gnn-brigs,] 

Schooners,  >  .     . 

18 

,, 

•  • 

18 

15 

10 

2 

27 

X45 

9 

12 

66 

Gatters    . 

135 

■ 

Grand  Total    . 

166 

20 

321 

113 

244 

108 

465 

175 

149 

68 

392 

The  naval  force  of  Great  Britain  and 
of  other  countries  in  1845  is  shown  under 
Military  FoBCB.  On  the  Ist  January, 
1846,  the  number  of  ships  of  all  classes 
and  rizes  in  the  British  royal  navy  was 
636,  exclusive  of  revenue  vessels,  which 
were  72  in  number.    The  number  of  all 


classes  in  commission  was  234;  84  of 
which  were  steam-vessels.  The  horse- 
power of  8  steam-frigates  exceeded  5000. 
The  number  of  men  and  boys  voted  for 
the  financial  year  1845-6  was  29,000  sea- 
men and  boys,  and  10,500  marines. 
Until  the  Restoration  there  does  not 


*  In  1793  the  foorth-Tates  on  two  decks  fonned  put  of  the  line  of  battle. 

t  Of  these  steBm-Teenls  only  seven  appear  to  be  adapted  for  war ;  the  remainder  are  employed 
in  eairyins  despatches,  troops,  &e.  There  are  besides  30  steamers,  not  entered  here,  which  axe 
employed  in  the  packet-service  in  Great  Britain. 

X  There  aie  also  S3  sloops  fitted  for  foreign  packets,  whose  station  in  1839  was  at  Fdmoath. 
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28 


28 
4 

12 
2 


26 


26 


10 
2 


26 

4 
10 

4 


appear  to  have  been  any  predae  division 
into  clAflses ;  nor  have  we  any  account  of 
the  armament  of  ships;  at  that  time 
certain  ships  were  ordered  to  be  bailt  to 
carry  the  following : — 

DMcription  of        1  ft  Rate.  2nd  Rate.  8rd  Rate. 
Oans.  780  men.  660  men.  470  men. 

Cannon  »  42  pndrs.  26 
I>emicanuon^32 

pounders  ..  26        26 

Calverins=18 

poonders 
Demi  do.  =  12 

pounders     .     . 
Sakers  =  6  pndjs 

Forecastle  •     . 

Quarter-deck    . 

d-pounders  .     . 

Total  number  of 

Guns   ...  100  90        70 

There  was,  however,  no  uniformity 
preserved;  and  in  1745  a  committee  was 
appointed,  which  recommended  certain 
changes  in  the  rating  and  arming,  which 
however  were  not  adhered  to  any  more 
than  the  former  systems.  At  the  peace 
the  Board  of  Admiralty  represented  this 
to  the  Prince  Re^t  in  a  memorial. 
The  present  establishment  of  rates  and 
dasses  was  fixed  by  order  in  council, 
February,  1817:— 

Class!.— Rated  ships: 
First-rate,    comprising    all    diree- 

decked  ships. 
Second.      One   of    Her   Majesty's 
yachts,  and  all  two-decked  ships 
whose  war-eomplements  consist  of 
700  men  and  upwards. 
Third.    Her  Majesty's  other  yachts, 
and  all  ships  whose  complements 
are  from  600  to  700. 
Fourth.    Ships  whose  complementB 

are  from  400  to  600. 
Fifth.     Ships  whose   oomplementa 

are  from  250  to  400. 
Sixth.    Ships  under  250. 
Class  II.    Sloops  and  bomb-vessels. 
All  such  vessels  as  are  commanded 
by  a  commander. 

Class  III.  All  other  smaller  vessels, 
such  as  are  commanded  by  lieutenants 
or  other  inferior  officers. 


Great  improvements  have  taken  V^fce 
in  the  sixe  and  form  of  the  British  uups, 

well  as  in  the  arrangement  of  we 
materials  composing  them,  eqiecially  dur- 
ing the  present  century.  As  France  and 
Spain  enlarsed  their  ships,  the  English 
were  obliaea  to  do  the  same ;  while  mm 
many  of  uieir  ships  added  to  the  En^ish 
navy  we  greatly  improved  our  models. 
The  following  view  of  the  increase  of 
the  size  of  first-rates  will  demonstrate 
this  point: — 

Ten.  Tonnage  of  Flrat-Rates. 

1677  .  .  1500  to  1600 

1720  .  .   1800 

1745  .  .  2000 

1795  .  .  2350,  the  Ville  de  Paris. 

1808  .  •  2616,  Caledonia. 

1839  •  .  8100,  Victoria,  and  seve- 
ral others. 

There  is  now  a  frigate,  the  Vemoo, 
of  greater  tonnage  than  the  first-rate  of 
1745,  of  2080  tons,  and  50  guns. 

Sir  Robert  Seppings,  late  surveyor  of 
the  navy,  introduced  the  circular  bow  and 
stem,  the  system  of  diagonal  timbering 
or  bracing,  whereby  the  strength  and 
dnrabiliW  of  our  ships  are  so  immensely 
increased;  the  method  of  scarfing  short 
pieces,  by  which  the  delay  and  difficulty 
often  attendant  on  the  procuring  of 
crooked  timber  are  avoided ;  the  making 
frigate-timber  applicable  to  the  building 
of  line-of  battie  ships,  by  the  use  of  a 
circular  coak,  or  dowel,  instead  of  chocks, 
thereby  eflRseting  a  saving  of  about  1000/. 
in  the  building  of  a  74-gun  ship,  and 
the  use  of  iron  knees,  oy  which  he 
efifected  an  immense  saving  of  timber  and 
space. 

Sir  W.  Svmonds,  the  present  surveyor, 
has  efiectea  a  still  fiiitber  economy  of 
space  by  removing  the  chocks  behind  the 
iron  knees,  and  using  metal  diagonal  braces 
instead  of  wood.  In  latter  years  the 
various  naval  architects.  Sir  R.  Sep- 
Captuns  Hayes  and  Symonds, 
and  Professor  Inman,  have  been 
permitted  to  try  their  respective  systems 
in  various  experimental  squadrons,  com- 
posed of  ve^^  built  under  their  direc- 
tions; and  although  many  opinions  are 
held  as  to  the  merits  of  each,  there  can 
be  but  one  with  regard  to  the  geneial 
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advantage  arismg  to  the  science  of  naral 
architecture,  so  long  neglected.  A  school 
for  shipwright  apprentices  was  established 
at  Portsmoath,  which,  after  producing 
more  officers  than  could  be  provided  for, 
was  broken  up.  Our  ships,  ^ose  at  least 
bnilt  of  oak — for  we  have  not  yet  worn 
ont  a  ship  built  of  teak— do  not  seem  to 
be  as  durable  as  in  former  times.  The 
Boyal  William,  of  100  guns,  which  bore 
the  flag  of  Richard  Bickerton  at  Spithead 
in  1813,  and  was  shordy  after  broken  up, 
was  built  in  the  year  1719.  The  Sove- 
reign of  the  Seals,  built  in  1637,  was 
repaired  in  1684,  when  all  the  ancient 
timber  was  so  hard  that  it  was  difficult 
to  woric  it.  It  was  the  practice  in  the 
north  of  England,  and  in  StaffiDrdshire 
especially,  to  bark  timber  standing,  and 
to  let  it  remain  in  that  state  for  a  tmie  to 
season.  The  Sovereign  of  the  Seas  was 
built  of  such  timber.  The  Achilles,  60, 
was  built  by  contract  in  1757,  of  timber 
barked  in  the  spring  and  felled  in  the 
next  winter:  she  was  docked  in  1770, 
and  found  exceedingly  sound,  and  was 
sold  in  1 784,  because  she  was  too  small  fbr 
the  line-of-battle.  The  Hawke  sloop  was 
built  in  1793.  Half  of  this  vessel  was 
built  of  timber  barked  in  1787,  and  felled 
in  1790;  the  other  half  of  timber  felled 
in  the  usual  manner  from  the  same  soil 
and  neighbourhood.  In  1803  she  was  so 
decayed  that  she  was  taken  to  pieces; 
both  sides  appear  to  have  been  dually 
de^ed. 

The  government  of  the  nayy  is  Tested 
in  the  lord-hifh-admiral,  which  office  has 
been  in  commission  since  the  Revolution, 
with  the  exception  of  two  short  periods, 
1707-8  and  1827-8,  when  it  was  held 
respectively  by  Prince  George  of  Den- 
mark and  William  IV.  when  duke  of 
Clarence.  At  present  the  Board  ctm- 
nsts  of  a  First  Lord,  who  is  a  member 
of  the  cabinet,  and  five  junior  lords.  By 
their  orders  all  shi^  are  built,  sold,  or 
broken  up ;  commissioned,  employed,  and 
paid  oSL  All  appcnntments  and  pro- 
motions are  made  or  approved  by  them ; 
all  honours,  pensions,  and  grataities  are 
granted  on  their  reoommendation.  All 
orders  fbr  the  payment  of  naval  monies 
are  made  by  them;  they  prepare  the 
navy  estimates,   and  lay  them   before 


parliament  The  civil  departments  of 
the  admiralty  are  directed  by  the  sur- 
veyor of  the  navy,  accountant-general, 
storekeeper-general,  comptroller  of  victu- 
alling, and  physician-general. 

The  navy  is  compo^  of  two  bodies  of 
men— seamen  and  marines. 

There  are  commissioned,  warrant,  and 
petty  officers. 

The  commissioned  officers  are  flag- 
officers,  captains,  oonunanders,  and  lieu- 
tenants. 

Flag-officers  are  divided  into  the  fol- 
lowing classes,  and  rank  and  command 
in  the  order  here  following : — 

Admirals  of  the  fleet 

Admirals  of  the  red,  white,  blue  squad- 
rons. 

Vice-admirals  of  the  red,  white,  blue 
squadrons. 

Rear-admirals  of  the  red,  white,  blue 
squadrons. 

Tliere  are  superannuated  and  retired 
rear-admirals,  who  enjoy  the  rank  and 
pay,  but  do  not  rise. 

The  admiral  of  the  fleet,  when  in 
command,  bears  the  union  flag  at  the 
main-top-gallant-mast  The  other  flag- 
officers  boir  a  square  flag  of  the  colour 
of  their  squadron  at  the  main,  fore,  or 
mizen  top-gallant- mast,  according  to  their 
rank. 

The  flag-officer  holding  the  chief  com- 
mand of  a  fleet  or  squadron  employed 
within  certain  gecgraphical  limits,  termed 
a  station,  is  called  a  commander-in-chief. 
He  is  responsible  for  the  efficiency  and 
conduct  of  the  fleet  under  his  orders ;  he 
disposes  of  the  vessels  composing  it  in 
sucn  manner  as  will  be  most  advan- 
tageous for  the  service ;  but  without  some 
especial  necessity  he  is  never  to  send  one 
beyond  the  lixmts  of  his  station.  All 
vacancies  in  ships  under  his  orders  which 
are  caused  by  death  or  dismissal  from 
the  service  by  the  sentence  of  a  court- 
martial,  are  in  his  gift  As  to  the  various 
officers  of  the  navy  see  Abmibal,  Cap- 
TAIV,  &c. 

On  the  1  St  January,  1846,  (he  number 
of  officers  of  the  royal  navy  was  as  fol* 
lows': — Flag,  154;  captains  and  retired 
captains,  769;  commanders  and  retired 
commanders,  1137;  lieutenants,  2528; 
marine  officers,  741 ;  masters,  432 ;  medi- 
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cal  offioen,  970;  punerB,  485;  nayal  in- 
stroctOFB,  46 ;  chaplains,  97 ;  mates,  172 ; 
second  mates,  129 ;  acting  assistant  sui^ 
geons,  59;  qualified  clerks,  216:  total 
7985. 

.  'i*be  crew  of  a  ship  conssts  of  petty 
officers,  able  seamen,  ordinary  seamen, 
landsmen,  boys,  and  marines.  In  time 
of  peace  the  whole  crew  are  entered 
Tolontarily ;  during  war,  men  are  liable 
to  impressment.  The  fbllowbg  persons 
are  exempt  from  it,  and  no  seaman  can 
be  impressed  except  by  an  officer  having 
a  press- warrant : — 

Masters  of  merchant  vessels ; 

Mates  of  those  above  50  tons ; 

Boatswains  and  carpenters  of  those  of 
100  tons  and  upwards ; 

Men  belonging  to  craft  of  all  kinds 
employed  in  the  navy,  victualling*  ord- 
nance, excise,  customs,  and  post-office ; 

Watermen  belonging  to  Uie  insurance 
offices  in  London  and  Westminster ; 

All  men  above  55  or  under  18  years  of 
age; 

Apprentices  not  having  used  the  sea 
before  the  date  of  their  mdentures,  and 
not  more  than  three  years  from  the  said 
date; 

Landsmen  not  having  served  at  sea 
full  two  years; 

Harpooners,  line-managers,  steerers, 
and  all  seamen  and  mariners  who  have 
entered  the  Greenland  and  southern 
whale-fisheries. 

The  best  seamen  are  rated  petty  officers 
b^  the  captain ;  they  are  of  two  classes, 
distinguished  by  a  crown  and  anchor  for 
the  first  class,  and  an  anchor  for  the 
second,  worked  in  white  cloth  upon  the 
left  arm ;  they  have  an  increase  of  pay, 
and  are  not  amenable  to  corporal  punish- 
ment while  holding  that  rank. 

There  is  a  supply  of  boys  to  the  navy 
from  the  asylum  at  Greenwich  and  from 
the  Marine  Society,  but  many  more  are 
brought  into  the  navy  by  volunteering. 
Every  ship,  according  to  her  rate  or  class, 
bears  a  certain  number  of  marines  as  part 
of  her  complement  [Mabine&j 
.  For  the  due  maintenance  of  discipline, 
^e  captain  or  commander  of  every  ship 
or  vessel  is  authorised  to  inflict  corponu 

Eunishment  on  any  seaman,  marine,  or 
oy,  by  warrant  under  his  hand.   Courta- 


martial  are  ordered  by  the  Admiralty 
and  commanders-in-chie£ 

The  idea  of  establishing  an  ho6{ntaI 
for  infirm  and  disabled  seamen  originated 
with  Mary,  wife  of  William  III.,  and 
Sir  Christopher  Wren  was  employed  to 
build  an  additional  wing  to  Greenwich 
Palace.  The  king  granted  20Q0L  a  Tear 
towards  it,  large  subscriptions  were  added 
by  noble  and  wealthy  persons,  estates 
were  willed  to  it  by  individuals,  all  mari- 
ners were  made  to  subscribe  6d.  per 
month,  forfeited  and  unclaimed  prise- 
money,  and  various  grants  were  ^ven. 
The  forfeited  estates  of  the  Earl  of  Der- 
wentwater,  the  net  rental  of  which  is 
now  between  30,000/.  and  40,000/.  a  year, 
were  given.  The  revenue  of  the  hospital 
is  about  150,000/.  a  year.  The  establish- 
ment consists  of  a  governor,  a  lieutenant- 
governor  (both  fiag-offioers),  four  cap- 
tains, and  eight  lieutenants,  residing  m 
the  hospital.  There  are  about  2710  in- 
pensioners,  and  120  matrons  and  nurses, 
all  of  whom  must  be  seamen's  widows. 

The  following  is  the  scale  of  penrioos 
for  officers  ana  seamen  woonded  and 
worn-out  in  the  service : — 

Per  An.  PCr  An. 

£.  «.  £.  *. 

For  an  admiral,  fW>m  300  0     to    700  0 

„  captfdn  (wounds)  250  0[ Loss) 300  0 

„  commander  „       150  0{  of  >200  0 

„  lieutenant     „        91  5 (limb)   91  5 

Marine  officers,  as  in  the  army. 

Every  mate,  second  master,  assistant- 
surgeon,  midshipman,  master's  assistant, 
naval  instructor,  clerk,  and  volunteer  of 
the  first  and  second  class,  from  Is.  to 
28. 6d,  a  day,  according  to  the  nature  and 
degree  of  the  injury. 

Boatswains,  gunners,  carpenters,  and 
engineers,  when  unfit  fbr  further  service, 
receive  a  superannuation  allowance  of 
3/.  a  year  for  each  year  they  served  in 
a  ship  in  commission,  and  1/.  a  year  each 
year  in  ordinary,  and  a  further  sum  of 
from  1/.  to  15/.  a  vear  ma;^  be  added  by 
the  Admiralty.  They  retain  besides  any 
pension  for  servitude  as  a  pet^-offioer  to 
which  they  may  be  entitled,  and  for 
wounds  from  1 5^.  to  50/.  a  year  in  addi- 
tion to  all  other  fensiona. 

Every  other  petty  officer,  seaman,  ma- 
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riDie,  and  boy,  shall  receiTe  for  wounds 
from  6d,  to  2a,  9.  day';  and  every  able 
seaman  for  twentjr-one  years'  servitude, 
reckoning  from  the  a^  of  twenty,  from 
lOd,  to  Is.  2d.  a  day;  if  discharged  from 
infirmitr  after  fourteen  years'  service, 
from  ei.  to  9d,  a  da^ ;  and  under  four- 
teen years'  service,  if  discharged  from 
disability  contracted  in  the  service,  from 
2d,  toed,  a  day,  or  a  gratuity  in  lieu,  of 
1/.  to  18/.  If  a  man  become  totally  blind, 
he  shall  have  Sd.  a  day  added  to  any  of 
the  above.  Ordinary  seamen  receive 
three-fourths,  landsmen  two-thirds,  boys 
half  the  able  seamen's  pension.  Marines, 
as  able  seamen. 

Certain  ^tty  and  non-commissioned 
officers  receive,  in  addition  to  the  above^ 
other  allowances. 

Persons  discharged  with  disgrace,  or 
hy  sentence  of  a  court-martial,  are  not 
entitled  to  a  pension.  On  a  ship  beins 
paid-o£^  the  captain  may  recommena 
any  petty-officer  or  seaman,  non-commis- 
sionra  officer  or  marine,  for  the  medal 
and  gratuity  for  invariable  good  con- 
duct;  15/,  for  first-class  petty-officers 
and  Serjeants,  if  they  have  served  as  such 
ten  years,  7/.  to  second-class  petty-officers 
and  Serjeants  who  have  served  as  such 
seven  years,  and  5/.  to  able  seamen  and 
marines. 

The  widows  of  officers  who  are  left  in 
distressed  circumstances,  receive  pensions 
on  the  following  scale,  under  the  regula- 
tions and  at  the  discretion  of  the  Board 
of  Admiralty : — 

l^Aa. 
£120 
100 
Captain,  three  years'  standing 

„       under  three  years 
Commander 

Superannuated  commander 
^•^  Physician 


I 


Fla^fficer 
Retired  reaxwuimiral 


lieutenant 

Master  :    . 

Chaplain 

Surgeon 

Purser 

Assistant-surgeon 


90 
80 
70 
60 
60 
50 
40 
40 
40 
40 
36 


The  amount  ptdd  in  pensions  to  officers 
for  wounds  and  good]  service,  to  widows 
of  officers*  widows  and  relatives  of  officers 


slain,  and  the  out-pensioners  of  Greenwich 
Hospital,  is  521,5722. 
Abstract  of  Pensions  paid  to  the  Navy. 

Grood-service  pensions      .         •  £4,350 
Commissioned  and  warrant  offi- 
cers           .         •         .         •  81,619 
Widows  and  relatives  of  officers 

slain  ....  11,786 
Widowsof  naval  officers  .  172,381 
Widows  of  marine  ditto  .  10,356 
Compassionate  fund  •  .  14,000 
Out-pensions  of  Greenwich  Hos- 
pital          ....  227,000 


£521,572 


There  is  a  Naval  College  at  Ports- 
mouth. 

There  are  two  schools  at  Greenwich, 
called  the  Upper  and  Lower  Schools. 
The  Upper  School  comprises  two  classes : 

1st  One  hundred  sons  of  commissioned 
and  wardroom  warrant-officers  of  the 
Royal  Navy  and  marines. 

2nd.  Three  hundred  sons  of  officers  of 
the  above  or  inferior  rank,  of  private 
seamen  and  marines  who  have  served  or 
are  serving  her  Majestv,  and  of  officers 
and  seamen  of  the  merchant  service. 

They  are  admitted  ftt>m  eleven  to 
twelve  years  of  age,  under  certain  regu- 
lations, and  are  subject  to  the  same  disci- 
pline, diet,  education,  clothing,  and  des- 
tination. The  term  of  education  is  three 
years,  at  the  expiration  of  which,  or 
sooner  if  the  course  of  education  be  com- 
pleted, they  are  sent  to  sea  in  the  queen's 
or  merchant  service,  or  otherwise  dis- 
posed of,  as  may  be  determined  on. 

The  Lower  School  consists  of  400  boys 
and  200  girls,  the  children  of  warrant 
and  petty  officers,  seamen,  and  non-com- 
missioned officers  and  privates  of  ma- 
rines, who  have  served  or  are  serving,  or 
have  lost  their  lives  in  the  service  of  her 
Majesty.  They  are  admitted  from  nine 
to  twelve  years  of  age,  and  quit  at  four- 
teen, the  boys  being  sent  to  sea,  and  the 
girls  put  to  trades  and  household  service ; 
any  unprovided  for  at  fourteen  are  sent 
to  their  parents.  Any  boy  may  be  re- 
moved from  this  to  the  Upper  School  on 
obtaining  a  presentation,  if  not  more  than 
twelve  years  old,  and  possessing  chancter 
and  abilities. 
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In  1744,  as  already  obaenred,  all  priiea 
were  declared  to  be  the  property  of  the 
captors ;  the  scale  of  the  distribution  of 
prize-money  was  fixed  by  order  in  oonn- 
cil,  Feb.  3, 1836. 

When  any  ship  of  the  Royal  Nayy 
carries  bullion  or  jewels  on  freight,  the 
captain  or  commander  is  allowed  a  per 
centage,  regulated  by  the  qneeu  in  coun- 
cil, as  compensation  for  the  risk  and 
charge,  one-fourth  part  of  which  is  given 
to  Greenwich  Hospital,  one-fourth  part 
to  the  commander-m-chief,  if  he  shares 
the  responsibility,  and  the  other  half  to 
the  captain. 

Officers  settling  in  the  colonies  are  al- 
lowed a  remission  of  the  purchase-money, 
in  amount  from  1002.  to  300/.,  aooord- 
ing  to  their  rank  and  length  of  servioe. 
[Ekioratiozv,  p.  828.] 

(Reference  has  been  made  to  Derrick's 
Memoirs  &f  the  Riie  aud  Progress  cf  the 
Roifal  ^fam^f  James's  Naval  Histonf; 
Sir  W.  Raleigh's  Esaof/  on  the  Itweattan 
€f  Shipping ;  Sharon  Ttimer's  Hist. 
Anglo-Saxons;  Barrow's  Idfe  of  Lord 
Anson ;  and  various  official  papers.) 

NE  E^XEAT  REGNO,  the  name  of 
a  writ  which  issues  out  of  Chancery  on 
the  application  of  a  party  complainant,  to 
prevent  his  debtor  fh>m  leaving  the 
realm.  The  writ  is  directed  to  the 
sheriff  of  the  county  in  which  the  debtor 
is ;  and  after  reciting  that  *<  it  is  repre- 
sented to  the  king  in  his  Chancery  on  the 
part  of  the  complainant  against  the  debtor, 
the  defendant,  that  he  the  said  defendant 
is  greatly  indebted  to  the  said  complain- 
ant, and  designs  quickly  to  go  into  parts 
beyond  the  seas  (as  by  oath;  made  on 
that  behalf  appears^  which  tends  to  the 
great  prejudice  and  damage  of  the  said 
complainant,"  commands  lum  to  **  cause 
the  said  debtor  to  give  sufficient  bail  or 
security,  in  the  sum  of  l^  thatt  he 

will  not  go,  or  attempt  to  go,  into  parts 
beyond  the  seas,  without  leave  of  the  said 
court ;"  and  in  case  the  said  debtor  shall 
refuse  to  give  such  bail  or  security,  the 
sheriff  is  to  commit  him  to  prison  until 
he  shall  do  it  of  his  own  accord,  &c. 

The  question  which  always  arises  on 
uiplication  to  the  Court  of  Qiancery  ibr 
this  writ  is  nothing  more  than  this :  whe- 
ther the  plaintiff  has  made  out  a  case 


which  is  confonnable  to  the  terms  of  the 
writ,  as  interpreted  by  the  decisbns  of 
the  court 

The  writ  cannot  be  applied  for  unless 
a  bill  is  already  filed ;  but  a  plaintiff  may- 
apply  for  it  in  any  stage  of  a  suit,  whether 
the  writ  is  prayed  for  by  the  bill  or  not. 
The  plaintiff  cannot  have  the  writ  if  he  is 
out  of  the  jurisdiction  of  the  Court  of 
Chancery.  There  must  be  a  debt  in  eqnity 
actnallv  due  at  the  time  when  the  writ  is 
applied  for.  The  application  for  the  writ 
must  be  accompanied  with  an  affidavit 
swearing  positively  to  the  debt,  except 
the  bill  IS  for  an  account,  in  which  case 
it  is  sufficient  if  the  plaintiff  swear  that 
be  believes  there  is  a  balance  in  hb  fia- 
vonr ;  or  exc^  where  there  is  other  de* 
cisive  evidence  of  the  debt  The  affida* 
vit  must  also  show  that  the  defendant  is 
going  abroad,  or  it  must  show  fiicts  which 
prove  that  conclusion,  and  that  the  debt 
will  be  in  danger  if  he  quit  the  realm. 
The  writ  may  be  moved  for  ex  parte,  and 
it  issues  until  answer  and  further  ocder. 
A  defendant  may  i^ply  to  discharge  the 
writ  on  putting  in  his  answer. 

ThU  writ  is  founded  on  the  real  or  sup- 
posed prerogative  of  the  king  to  restrain 
his  su^ects  fh)m  denartiug  from  the 
realm.  The  **  Natura  Brevium"  contains 
two  forms  of  writs,  one  of  which  has  for 
its  object  to  restrain  a  clergyman  from 
going  abroad  without  the  king's  licence, 
and  commands  the  sheriff  to  take  security 
from  him  or  commit  him  to  prison ;  the 
other  has  for  its  object  to  prevent  a  lay- 
man from  going  abroad  without  the  king's 
licence ;  but  it  requires  no  security  frai 
the  party,  and  differs  in  several  other  re- 
spects from  the  other  writ  These  writs 
are  both  entitied  De  Securitate  Inveni- 
enda,  &c.,  and  seem  to  be  in  substance, 
though  not  in  name,  writs  of  Ne  Exeat 
Regno.  From  the  former  of  the  two  the 
present  writ  of  Ne  Exeat  seems  to  be  de- 
rived. 

It  is  said  that  the  object  of  this  writ  as 
applied  to  clergymen,  was  to  prevent 
them  from  having  frequent  interoouTBe 
witii  the  Papal  see.  Whether  the  prero- 
gative on  which  these  writs  were  founded 
was  a  usurpation  on  the  part  of  the  crown 
or  not  is  &  matter  which  has  been  8ome» 
what  discussed.    The  opinion  that  such  a 
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power  as  that  which  is  exercised  by  this 
writ  **  appears  to  have  been  unknown  to 
the  ancient  common  law,  which,  in  the 
freedom  of  itB  spirit,  allowed  every  man 
to  depart  the  realm  at  his  own  pleasure  " 
(Beames),  is  a  vague  surmise,  expressed 
in  hmgnage  equally  vague.  This  writ, 
vrMch  was  originally  designed  golely  for 
political  purposes,  has  now  been  applied, 
as  already  explained,  to  the  object  of  re- 
stnuning  a  debtor  from  evading  his  cre- 
ditor's demand  by  quitting  the  realm; 
this  application  lias  been  sanctioned  by 
long  usage,  the  commencement  of  which 
is  now  unknown. 

{A  Brief  View  (fiht  Wr^  Ne  Exeat 
Megno,  by  Beames.) 

NEUTRALITY.  [Intbbnational 
Law;  Blockade.] 

NEWSPAPERS.  On  the  origin  of 
newspapers  much  has  been  written,  but 
the  question  is  still  unsettled.  '  The  Eng- 
lish Mercury,*  of  1588,  which  has  till 
lately  passed  for  the  earliest  printed 
news^per,  is  shown  to  be  a  forgery  by 
Mr.  Thomas  Watts,  of  the  BriUsh  Mu- 
senoL 

Mr.  Watts  observes  that  he  has  dis- 
posed of  the  cUdms  of  France  and  Eng- 
land to  the  invention  of  newspapers ;  and 
that  apparently  the  question  now  lies  be- 
tween Italy  and  Grermany,  Venice  and 
Numberg.  In  the  reign  of  James  I. 
packets  of  news  were  published  in  Eng- 
land in  the  shape  of  small  quarto  pamphlets 
occasionally.  The  earliest  we  have  met 
with,  preserved  in  the  second  volume  of 
the  series  of  newspapers  purchased  with 
Dr.  Barney's  library  (also  in  the  British 
Museum),  is  entitied  '  News  out  of  Hol- 
land,' published  in  1619  for  N.  Newbery, 
followed  by  other  papers  of  news  from 
different  countries  in  1620,  1621,  and 
1622.  There  can  be  no  doubt  of  the 
genuineness  of  these.  In  1622,  during  the 
Thirty  Yeaurs'  War,  these  occasional  pam- 
phlets were  converted  into  a  regular 
weekly  publication,  entitied  'The  News 
of  the  Pr^^nt  Week,'  edited  by  Nathaniel 
Buder.  This  seems  to  have  been  the  first 
weekly  newspaper  in  England. 

About  this  period  newspapers  began 
also  to  be  established  on  the  Continent. 
Their  originator  at  Paris  is  ^aid  to  have 
been  one  Renaudot,  a  physician,  who  ob- 
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tained  a  privilege  for  publishing  news  in 
1632.  It  would  appear  that  not  long  after 
this  time  there  were  more  newspapers 
than  one  in  England. 

Upon  the  breaking  out  of  the  civil  war 
in  Cfharles  the  First's  time,  great  numbers 
of  newspapers,  which  had  hitherto  been 
chiefly  confined  to  foreign  intelligence, 
were  published  and  spread  abroad  by  the 
different  parties  into  which  the  state  was 
then  divided,  under  the  tiUes  of 'Diumals,' 
*  Special  Passages,'  *  Intelligencers,'  *  Mer- 
curies,' &c.,  mosUy  in  the  size  of  small 
quarto,  and  treating  of  domestic  matters. 
Nearly  a  score  are  said  to  have  come  out 
in  1643,  when  the  war  was  at  its  height. 
Some  papers  were  entitled  'News  from 
Hull,'  *  News  from  the  Nortfi,'  *  The  Last- 
printed  News  from  Chichester,  Windsor, 
Winchester,  Chester,'  &c.,  and  others  too 
numerous  to  mention.  We  also  find  *The 
Soots  Dove '  opposed  to  the  *  Parliament 
Kite,'  or  *  The  Secret  Owl.' 

In  1662  the  ' Kingdom's  Intelligencer' 
was  commenced  in  London,  which  con- 
tained a  greater  variety  of  useful  infor- 
mation than  any  other  of  its  predecessors. 
It  had  a  sort  of  obituary,  notices  of  pro- 
ceedings in  parliament  and  in  the  law 
courts,  &c.  Some  curious  advertisements 
also  appear  in  it  In  1663  another  pa- 
per, called  *  The  Intelligencer,  published 
for  the  satis&ction  and  information  of  tiie 
people,'  was  started  by  Roger  (afterwards 
Sir  Roger)  L'Estranffe,  who  warmly  es- 
poused the  cause  of  the  crown  on  all  oc- 
casions, and  infused  into  his  newspa- 
pers more  information,  more  entertain- 
ment, and  more  advertisements  of  im- 
portance than  were  contained  in  any 
succeeding  paper  whatever  previous  to 
the  reign  of  Anne.  L'Estrange  continued 
his  journal  for  two  years,  but  dropped  it 
upon  the  appearance  of  the  '  London  Ga- 
zette,' first  called  the  *  Oxfoixi  Gazette,' 
owing  to  the  earlier  numbers  being  issued 
at  Oxford,  where  the  court  was  then 
holding  and  the  parliament  sitting,  on  ac- 
count of  the  plague  being  then  inLoiiadon. 
The  first  niunber  of  what  has  still  con- 
tinued to  the  present  time  as  the  <  Lon- 
don Gazette,'  was  published  at  Oxford, 
February  4th,  1665.  So  numerous  did 
these  little  books  of  news  become,  that  be- 
tween the  years  1661  and  1668  no  less 
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than  seventy  of  them  were  published 
under  various  titles. 

On  the  12th  of  May,  1680,  L' Estrange, 
-who  had  then  started  a  second  paper, 
called  the  '  Observator,'  first  exercised 
his  authority  as  licenser  of  the  press, 
by  procuring  to  be  issued  a  *'  proclama- 
tion for  suppressing  the  printing  and  pub- 
lishing unlicensed  news-books  and  pam- 
phlets of  news,  &c."  The  charge 
for  inserting  adTcrtisements  (then  un- 
taxed) we  learn  fh>m  the  'Jockey's 
Intelligencer/  1683,  to  be  *'a  shilling 
for  a  horse  or  coach,  for  notification, 
and  sixpence  for  renewing;"  also  in 
the  'Obeervator  Reformed'  it  is  an- 
nounced that  advertiftments  of  eight 
lines  are  inserted  for  one  shilling;  and 
Morphew's  'Country  Gentleman's  Cou- 
rant,'  two  years  afterwards,  says,  that 
"seeing  promotion  of  trade  is  a  matter 
that  ought  to  be  encouraged,  the  price  of 
advertisements  is  advanced  to  two  pence 
per  line."  The  publishers  at  this  time 
however  were  sometimes  puzzled  for 
news  to  fill  their  sheets,  small  as  they 
were ;  but  a  few  of  them  got  over  the  dif- 
ficulty in  a  sufficientiy  ingenious  manner. 
The  'Flying  Post,'  in  1695,  announces, 
that  **  if  any  gentleman  has  a  mind  to 
oblige  his  country  friend  or  correspondent 
with  this  account  of  public  afiairs,  he 
may  have  it  for  two-pence  of  J.  Salisbury, 
at  the  Rising  Sun  in  Comhill,  on  a  sheet 
of  fine  paper,  half  of  which  being  blanks 
he  may  thereon  write  his  own  private 
business,  or  the  material  news  of  the  day." 
Again  'Dawker's  News-Letter:'  "This 
letter  will  be  done  upon  good  writing- 
paper,  and  blank  space  left,  that  any  gen- 
tieman  may  write  nis  own  private  busi- 
ness. It  will  be  useful  to  improve  the 
younger  sort  in  writing  a  curious  hand." 
Another  publisher,  when  there  was  a 
dearth  of  news,  filled  up  the  blank  pert 
with  a  piece  from  the  Hble. 

It  was  not  until  the  reign  of  Anne  that 
the  Londoners  had  a  newspaper  every 
day.  The  first  was  issued  m  1709,  and 
called '  The  Daily  Courant,'  being  pub- 
lished every  day  but  Sunday.  There  were 
at  this  time  seventeen  others  published 
thrice  a  week,  and  one  twice.  Among 
them  was  the  '  British  Apollo,'  the  '  Ge- 
neral PostKript,'  the  'London  Gazette,' 


'  the  Postman,'  the  '  Evening  Post,'  and 
the  '  City  Intelligencer.' 

It  may  be  sufficient  to  notice  in  few 
words  two  or  three  of  the  more  remark- 
able journals  only  which  have  since  suc- 
ceeded. The  'Public  Advertiaer'  was 
first  printed  under  the  titie  of  the  '  Lon* 
don  Daily  Post,  and  General  Advertiser,' 
so  far  back  as  1 726,  and  assumed  its  later 
name  only  in  1752.  'Junius's  Letters' 
were  published  in  this  paper.  The  '  St. 
James's  Chronicle'  is  another  of  our 
oldest  papers ;  at  its  first  publication  .it 
was  an  amalgamation  of  two  papers  (the 
'St  James's  Post'  and  tiie  'St.  James's 
Evening  Post'),  both  of  which  began  in 
1715.  The  'Nortii  Briton,'  edited  by 
Wilkes,  first  appeared  in  1762;  and  in 
the  same  year  the  '  Englishman '  was  es* 
tablished.  The  'Englishman'  attracted 
much  notice  about  1766,  on  acconnt  of 
the  insertion  of  several  satirical  articles  in 
it  by  Burke. 

The  earliest  local  provincial  newspaper 
in  England  is  said  to  have  been  the  '  Nor- 
wich Postman,'  published  in  1706,  at  the 
charge  of  a  peuny,  but  "  a  halfpenny  not 
refund  ;■'  followed  by  the  *  Norwich  Cou- 
rant,  or  Weekly  Packet,' in  1714,  price 
three  half-pence.  Previous  to  1720  the 
'York  Mercury'  appeared,  followed  in 
that  year  by  the  *  York  Conrant'  which 
still  exists.  In  this  year  also  a  '  Leeds 
Mercury '  was  established ;  and  about 
the  same  time  a  'Gloucester  JoumaL' 
In  1730  a  'Manchester  Gazette'  was 
published.  The  'Derby  Mercury'  was 
begun  in  1731;  the  'Oxfi)rd  Journal' 
in  1740;  a  'Preston  Journal'  in  1745, 
and  '  Billinge's  Liverpool  Advertiser'  in 
1765. 

In  Scotland  the  newspaper-press  was 
first  introduced  during  the  civil  wars  in 
the  seventeenth  century.  When  a  party 
of  Cromwell's  troops  arrived  at  Leith  in 
1652,  for  the  purpose  of  garrisoning  the 
citadel,  they  brought  a  printer,  named 
Christopher  Higsms,  to  reprint  a  Lon- 
don diurnal,  called  '  Mercunus  Politicos,' 
for  their  amusement  and  information. 
The  first  number  was  issued  on  the  26th 
October,  1668;  and  in  November  the 
following  year,  the  establishment  was 
transferred  to  Edinburgh,  where  this  re- 
printing system  was  continued  till  the  1 1th 
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April,  1660.  On  the  31  st  December, 
1660,  appeared  at  Edinburgh,  *  The  Mer- 
corins  Caledonins,*  purporting  to  com- 
prise **  the  afiairs  in  agitation  In  Scotland, 
with  a  sunrey  of  foreign  intelligence.'' 
It  was  a  small  quarto  of  eight  pages. 
The  last  number  was  dated  March  22  to 
March  28,  1661.  It  was  succeeded  by 
*  The  Kingdom's  Intelligencer.'  In  1 669 
an  *  Edinburgh  Gazette'  was  published 
by  authority,  followed  in  1705  by  the 
'  Kdinbnrgh  Courant,*  which  still  exists. 
*The  Caledonian  Mercui^,'  also  still  in 
existence,  was  first  pubh^ed  on  April 
28,  1720.  After  Edinburgh,  the  next 
place  at  which  the  publication  of  a  news- 
paper was  attempted  in  Scotland  was 
Glasgow,  where  the  fint  number  of  the 
'Glasgow  Courant'  appeared  November 
11,  1715. 

In  Ireland,  as  in  England  and  Scot- 
land, newspaper  intelligence  originated 
during  ciyil  commotion.  As  far  back 
as  1641,  at  the  breaking  out  of  the  Re- 
bellion of  that  year,  there  was  printed 
a  news  sheet,  called  *  Warranted  Tidings 
from  Ireland ;'  but  from  that  time  to  the 
beginning  of  the  eighteenth  century,  we 
hare  no  notice  of  any  other  print  of  the 
kind,  although  it  is  not  improbable  that 
there  may  haTe  been  some.  About  the 
year  1700,  a  newspaper  called  *Pue's 
Occurrences,"  named  after  the  proprietor, 
was  established  in  Dublin,  and  maintained 
itself  fi)r  more  than  half  a  century.  This 
was  the  first  newspaper  published  in  the 
Irish  capital.  Tbe  next  Dublin  print 
was  *  Falkener's  Journal,'  established  in 
1728— both  were  daily  papers.  Water- 
ibrd  appears  to  have  Allowed  Dublin  in 
pnblishmg  'news,  by  the  establishment 
of  a  paper  in  1729,  entitled  *  The  Water- 
Ibrd  Flying  Post*  The  oldest  existing 
newspaper  in  Ireland  is  the  *Belfii8t 
News  Letter,'  started  in  1737. 

The  newspapers  of  Great  Britain  have 
moch  improved  within  the  last  thirty 
years.  In  1801  'The  Leeds  Mer- 
cury' contained  21,000  words;  80,000 
words  in  1835;  120,000  in  1845;  and 
179,000  words  in  1846.  Not  only 
has  a  great  increase  been  made  in  the 
me  of  the  provincial  papers,  but  their 
literary  character  has  undergone  a  marked 
improvement,  particularly  smce  the  close 


of  the  last  war.  Before  that  time  few  of 
them  contained  any  original  articles  or 
essays  beyond  occasional  or  local  para- 
graphs. Though  nearly  all  the  British 
newspapers  may  be  considered  as  repre- 
senting the  opinions  of  some  politi- 
cal party,  or  of  some  religious  denomi- 
nation, there  are  now  several  in  which 
all  the  important  questions  on  which 
opinions  are  divided  are  discussed  with 
great  ability,  and  particularly  questions 
that  relate  to  agriculture,  manufactures, 
and  conmierce.  By  means  of  this  con- 
flict of  opposing  views,  truth  is  often 
elicited  in  the  end,  and  a  public  opinion  is 
gradually  formed  upon  the  secure  basis 
of  complete  investi^tion,  and  the  com- 
parison of  contendmg  arguments.  The 
importance  of  newspapers  in  the  actual 
state  of  our  society  can  hardly  be  over- 
rated. Much  that  is  bad  is  widely  dif- 
fhsed,  but  this  is  an  evil  inseparab.e 
from  the  Liberty  of  the  Press,  and  no 
man  doubts  that  society  on  the  whole 
gains  largely  by  the  unrestrained  pub- 
lication of  everything  that  affects  the 
general  interest  and  by  the  free  expression 
of  opinion.  Politicfd  Liberty  and  the 
Freedom  of  Industry  owe  nearly  every- 
thing to  the  press,  and  on  the  honesty 
and  ability  with  which  it  shall  continue 
to  be  conducted,  our  social  progress  will 
materially  depend. 

Newspapers  are  now  as  common  in  all 
the  British  dominions  abroad  as  in  Eng- 
land. In  British  India  there  are  several 
newspapers  published  in  the  Ben^  lan- 
guage. The  first  New  Zealand  Colony, 
which  siailed  in  September,  1839,  car- 
ried out  the  materials  for  printing  a 
newspaper,  of  which  the  first  number 
was  printed  in  England,  and  the  second 
number  in  the  colony.  The  same  course 
had  been  previously  adopted  in  settiing 
the  colony  of  South  Australuu 

In  Gennany  newspapers  originated  in 
the  'Relations,'  as  they  were  termed, 
which  sprung  up  at  Augsburg  and 
Vienna  in  1524,  at  Ratisbon  in  1528,  at 
Dillingen  in  1569,  and  at  Niimberg  in 
1571,  and  which  appeared  in  the  form 
of  letters  printed,  but  without  date,  place, 
or  number.  The  first  German  news- 
paper in  numbered  sheets  was  printed  in 
1612.  In  1845  the  number  of  journals 
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pablished  in  the  States  composiiig  the 
Gennan  Confederatioii  was  1836,  of 
which  1017  were  iiewq;)apen,  and  819 
scientific  and  literary.  But  many  of  these 
newspapers  woald  not  be  called  news- 
papers in  England :  many  of  them  con- 
tain no  political  discussion  of  an)r  kind. 
The  number  of  journals  in  Prussia  was 
405 ;  Bavaria,  96 ;  Saxony,  94 ;  Wiirtem- 
berg,  48 ;  Hanover,  24 ;  Gennan  part  of 
the  Austrian  States,  26.  Newspapers  are 
now  common  in  every  European  country, 
from  Russia  to  Spain.  The  state  of  the 
press  in  some  of  tnese  countries  is  noticed 
under  the  head  Pbess,  Libektt  of. 

In  the  United  States  the  increase  of 
newspapers  has  been  more  rapid  than  in 
England.  In  the  year  1704  the  first 
Anglo-American  newspaper,  called  the 
*B^on  News-Letter,'  was  published  at 
Boston.  In  1719  the  first  newspaper 
was  published  in  Pennsylvania ;  and  in 
1733  the  first  newspapers  were  published 
in  New  York  and  Rhode  Island.  Now 
there  is  hardly  a  petty  town  in  any  of 
the  States  without  its  newspaper,  and  in 
the  large  cities,  such  as  New  York,  seve- 
ral are  published  dail^r.  In  Pennsylvania 
and  Maryland  a  considerable  number  of 
newspapers  are  printed  in  the  German 
language,  and  distributed  among  the 
numerous  German  settlers  in  those  states. 
In  Louisiana  some  papers  are  printed 
both  in  French  and  En^ish.  The  total 
number  of  newspapers  in  the  States  ex- 
ceeds 1200. 

The  larsest  collection  of  newspapers 
in  England  is  in  the  British  Museum. 
This  collection  was  commenced  by  a  con- 
siderable number  being  sent  there,  at  the 
time  when  the  Moseum  was  established, 
with  the  library  of  Sir  Hans  Sloane. 
Another  collection,  of  itself  valued  at 
10002.,  was  purchased  in  1813  with  the 
library  of  the  late  Dr.  Charles  Bumey. 
At  the  end  of  two  years  from  the  time  of 
publication,  the  commissioners  of  stanips 
now  transfer  to  the  British  Museum,  lor 
public  use,  copies  of  all  the  stamped 
newspapers,  both  of  town  and  country. 

Before  a  person  can  commence  the 
printing  and  publication  of  a  newspaper 
he  is  required  to  execute  the  following 
iustruments:  1.  The  Seditious  Libel 
Bond,  or  Recognizance;    2.  the  Stamp- 


office  Declaration ;  3.  the  Aivertisenent 
Duty  Bond. 

The  recognizance  w  bond  is  reqpdred 
by  60  Geo.  III.  e.  9,  one  of  the  otQeds 
of  which  was  to  make  **  regulationt  fior 
restraining  the  abuses  arising  from  the 
publication  of  Uaspbunons  a»d  seditious 
libels."  This  act  was  amended  by  11 
€reo.  IV.  c.  7S»  when  the  punishment  of 
banishment  for  these  libels  was  aboUahed* 
but  the  pecuniary  penalties  were  in- 
creased. These  acts  enact  that  no  per- 
son shall,  under  a  penalty  of  902.,  print 
or  publish  for  sale  any  newsp^ier  until 
he  shall  have  entered  into  a  recognizance 
before  a  baron  of  the  Exchequer,  if  such 
newspaper  shall  be  published  in  Londoo, 
Westminster,  Edinburgh,  or  DnUin ;  or 
if  printed  elsewhere,  aoall  have  executed 
in  the  presence  of,  and  delivered  to,  some 
justice  of  the  peace  for  the  oountv,  city» 
or  place  where  such  newspaper  shall  be 
printed,  a  bond  to  her  Mi^^ty,  with  two  or 
three  sufficient  sureties,  to  the  satisftctioii 
of  the  said  baron  or  justice  of  the  peace,  in 
the  sum  of  400/.,  if  printed  in  London,  or 
within  twenty  miles,  and  in  300^  if 
printed  elsewhere,  and  the  sureties  in  a 
like  sum  on  the  whole.  The  conditionB 
of  the  bond  are,  that  the  printer  or  pub- 
lisher of  the  newspaper  shall  pay  to  her 
Ms^esty  such  fines  and  penalties  as  may 
be  imposed  up<m  conviction  for  printing 
any  blasphemous  or  seditious  libel  i  and 
also  to  pay  to  any  plaintiff  in  any  action 
for  libel  published  m  such  newspaper  all 
such  damages  and  costs  as  may  at  any 
time  be  awarded.  The  penalties  to  be 
recovered  in  any  one  day  are  limited  to 
lOOi.  The  liabilities  of  printers  and 
publishers  to  the  law  of  libel  have  been 
modified  by  a  recent  acL  [Libel.] 

The  declaration  required  by  6  &  7 
Wm.  IV.  c  76,  is  a  documeoBt  which 
must  be  delivered  to  the  office  of  Stamps 
and  Taxes,  or  to  authorized  officers  of 
this  department  It  sets  forth  io  writing 
the  correct  titie  of  the  newspaper  to 
which  the  same  shall  relate^  and  the  true 
description  of  the  house  or  building 
wherein  such  newspaper  is  intended  to 
-be  printed,  and  also  of  the  house  or 
building  where  such  newspaper  is  in- 
tended to  be  published  by  or  on  behalf 
1  of  the  proprietor  thereof,   and   setting 
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Ibrtli  the  true  name,  addition,  and  place 
of  abode  of  every  person  who  is  intended 
10  be  the  printer  or  to  oondnct  the  actual 
printing  of  snch  newspaper,  and  of  every 
person  who  is  intended  to  be  the  pah* 
lisher  thereof.  If  the  number  of  pro- 
prietors, exclasiTe  of  the  printer  and 
publisher,  does  not  exceed  two,  their 
names  and  places  of  abode,  &c  most  be 
inserted  in  the  declaration :  and  if  the 
Bunber  shoold  exceed  two,  the  names 
of  those  proprietors  most  be  inserted 
whose  shares  are  not  less  than  the  share 
of  any  other  proprietor. 

The  Advertisement  Duty  Bond  is  re- 
omred  as  secority  for  the  payment  of  the 
anties  which  may  tram  time  to  time  be 
payable  for  advertisements  inserted  in  the 
newspaper.  The  persons  required  to 
enter  into  this  bond  are  the  printer  or 
pablisher  of  a  newspaper,  or  the  proprie- 
tor, or  soch  one  or  more  of  the  proprie- 
tors as  the  Comnussioners  of  Stamps  and 
Taxes  or  their  officer  may  deem  requi- 
site, with  two  sufficient  and  approved 
secnrities.  No  specific  sum  is  mentioned 
in  the  act,  but  it  is  left  to  the  Commi»- 
sioners  of  Stamps  and  Taxes,  or  their  of- 
ficer, to  fix  such  a  sum  as  may  appear 
reasonable. 

The  stamp  on  newspapers  was  imposed 
bran  act,  10  Anne,  c  19,  passed  in  1712. 
The  amount  was  one  half-penny  on  **  half 
a  sheet  or  less,"  and  one  penny  **  if  larger 
thask  half  a  sheet  and  not  exceeding  a 
whole  sheet*'  The  consequence  of  mis 
duty  was,  that  many  of  the  publications 
which  came  within  the  provisions  of  the 
act  were  discontinued.  The  duty  was 
raised  id.hy90  Gea  II.  c  19 ;  another 
Id,  by  16  Geo.  III.  c  34 ;  by  29  Geo. 
ill.  c  50,  another  half-penny  was  added ; 
and  by  37  Geo.  III.  c.  90,  an  ad^tion  of 
1^  was  at  once  made,  making  a  total  of 
fourpence.  A  discount  of  20  per  cent  was 
fint  allowed  by  the  act  37  Geo.  III.  By 
«  &  7  Wm.  IV.  c.  76,  the  stamp  duty  on 
newmpers  in  Great  Britun  was  reduced 
to  la.  without  any  discount  The  quan- 
tity of  letter-press  on  a  sheet  of  paper 
bearing  a  stamp  of  Id.  is  limited  to  1530 
square  inches  on  one  side.  If  it  exceeds 
1530  square  inches,  but  does  not  exceed 
2295,  the  stamp  is  1^. ;  above  2295,  it  is 
id,     A  tuj^lement  not  exceeding  765 


square  inches  of  print  on  one  dde  pub- 
lished with  any  newspaper,  is  chargeable 
with  a  duty  of  ^.  The  stamp  duty  on 
newspapers  printed  in  Ireland  is  Id,  with 
an  allowance  of  25  per  cent  discount 
The  title  of  every  newspaper  is  now  in- 
serted on  the  stamp ;  and  a  newspaper  can 
be  printed  only  on  the  sheet  specifically 
stamped  for  printing  the  same.  For 
several  years  tne  number  of  stamps  issued 
to  each  newspaper  was  published  in  the 
Parliamentary  Ketnms ;  but  when  the  no- 
tice was  last  given  for  printing  the  return 
the  government  objected,  and*  there  has 
been  no  return  since  1843. 

The  duty  on  advertisements  was  re- 
duced, after  5th  July,  1833,  from  Ss.  Gd. 
to\8.6d.in  Great  Britain ;  and  to  Is.  in 
Ireland.    [Advertisement.] 

Hewtpaper  Statistics.  The  number  of 
stamps  issued  to  newspapers  in  Great 
Britain  and  Ireland  in  the  following  years 
was  as  under : — 

Great  Britain.  Ireland. 

1827         27,659,270  3,545,846 

1835         31,533,023  4,290,836 

1840         54,560,513  6,057,795 

1844         60,201,133  6,769,067 

The  number  of  stamps  issued  for  each 
part  of  the  United  Kingdom  in  1844  was 
as  follows : — 

Stamps  at  Id.     Stamps  at  id. 
England      53,933,848      3,738,128 
Wales  479,700  7,000 


54,413,548  3,745,128 
Scotiand  .5,727,585  817.620 
Ireland  6,769,067        249,550 


Total 


66,910,200     4,312,298 


In  1835,  the  year  before  the  reduction  of 
the  stamp  duty  took  phice,  the  number  of 
stamps  isroed  in  the  United  Kingdom 
was  35,823,859.  In  Great  Britain  the 
increase  in  nine  years  has  been  90  per 
cent 

The  number  of  newroapers  published 
in  the  United  Kingdom  m  1843  was  447: 
of  this  number  79  were  printed  in  Lon- 
don ;  212  in  other  places  in  England ;  8  in 
Wales;  69  in  Scotland ;  and  79  in  Ire- 
land. The  sum  annually  expended  in 
newspapers  is  estimated  at  1,250,000/., 
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while  the  estimated  annual  returns  of  the 
whole  commerce  of  the  press,  including 
weekly  publications  whicn  are  not  news- 
papers, monthly  publications,  &c.,  do  not 
exceed  2,085,000/.  [Book  Trade,  p. 
406.] 

In  1843  the  number  of  stamps  issued  to 
79  London  newspapers  was  31,692,092, 
or  rather  more  than  one-half  of  the  total 
number  issued  in  Great  Britain.  The 
average  sale  of  the  daily  and  other  Lon- 
don newspapers  in  the  year  1838,  and 
the  number  of  advertisements,  are  diown 
in  the  following  table  : — 

Circalation.  Adyts. 
6  daily  morning  total  32,574  1,225 
5  daily  evening  „      12,956       211 

4  three  times  a  week  „        8,617         45 
3  twice  a  week  „        6,741        170 

33  weekly    .         .      „    212,807     1,805 

Total     273,695     3,456 

Within  the  last  two  or  three  years  the 
•Times'  has  issued  daily  a  double  paper, 
that  is,  eight  pages  of  six  columns  each. 
The  printed  area  of  the  whole  paper 
(both  sides)  is  more  than  19^  square 
feet,  or  a  space  of  nearly  5  feet  by  4. 
The  number  of  persons  employed  on 
such  an  establishment  as  the  '  Times '  is 
about  one  hundred,  including  editors, 
sub-editors,  reporters,  readers,  clerks, 
and  compositors.  Correspondents  are 
besides  employed  at  all  the  great  centres 
of  politics  and  commerce  throughout  the 
world.  In  the  months  of  September  and 
October,  1845,  in  consequence  of  the 
pressure  of  railway  advertisements,  the 
*  Morning  Herald'  on  several  occasions 
issued  three  sheets,  containing  altogether 
72  columns,  and  in  the  quantity  of  printed 
matter  equal  to  a  number  of  the  *  Ekiin- 
burgh  Review.'  As  the  stamp  duty  on 
each  sheet  was  IcL,  and  the  newspaper 
was  sold  at  Sd,  there  was  a  loss  sus- 
tained on  eadi  copy  of  the  paper  sold : 
and  the  larger  the  circulation  of  the 
^per,  the  greater  would  be  the  loss. 
The  chief  source  of  profit  to  the  London 
daily  newspapers  is  aerived  from  adver- 
tisements. The  activity  of  the  London 
newspapers  in  procuring  early  intelli- 
gence IS  one  of  their  most  remarkable 
features.    The  *  Morning  Chronicle,'  in 


December,  1845,  gave  a  fhll  report  of  a 
free-trade  meeting  at  Bradford  m  York- 
shire, which  did  not  terminate  until  a 
late  hour  on  the  previous  evening.  The 
proprietors  of  tne  paper  went  to  the 
expense  of  engaging  a  special  engine  to 
bring  the  report  to  London.  Thus  a 
town  two  hundred  miles  off  is  in  some 
sort  made  a  suburb  of  the  metropdis. 
The  close  of  the  poll  at  the  Sunderland 
election,  in  August,  1845,  was  brouffht 
to  the  'Times'  office  in  Ix>ndon,  and  a 
cop^  of  the  paper,  containing  the  in- 
telligence, reached  Sunderland  before 
noon  the  next  day,  the  time  in  which  the 
journey  to  and  from  Sunderland  was  ac- 
complished being  only  about  twenty 
hours.  This  rapidity  of  oommunicadng 
intelligence  is  not  without  its  political 
influence.  Public  opinion  is  developed 
with  an  energy  and  activity  which  at  least 
have  the  el&;tof  abridgmg  the  period 
that  would  otherwise  be  spent  in  political 
agitation. 

The  circulation  of  220  English  and 
Welsh  provincial  newspapers  in  1843 
was  17,397,556,  or  rather  more  than 
half  the  circulation  of  the  London  news- 
papers. The  average  circulation  of  each 
paper  was  1576 ;  but  several  papers  have 
a  circulation  exceeding  5000.  The 
'Leeds  Mercury'  and  'Stamford  Mer- 
cury' each  circulate  between  nine  and 
ten  thousand  copies ;  and  a  few  of  the 
provincial  papers  contain  from  two  to 
three  hun<&ed  advertisements  weekly. 
With  two  exceptions,  at  Manchester,  all 
the  English  provincial  papers  are  pnb- 
lished  weekly. 

The  political  character  of  the  news- 
paper press  of  the  United  Kingdom  at 
the  close  of  1842  is  shown  in  the  follow- 
ing table :  the  *  neutral '  papers  are  chiefly 
trade  circulars,  and  some  contain  only 
advertisements : — 

Conservative.  Liberal.  Neatral. 

London       •         .     21  SO  39 

England,  Provincial  89  105  13 

Wales          •         .3  5 

Scotland      .         .     25  32  8 

Ireland        .         .     35  88  4 

British  Islands    .8  9 


181 


219 


64 
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NEXT  OF  KIN.    [Consancuimity  ; 

AOXINISTRATION.J 

NISI  PRIUS.  This  phrase  in  English 
law  is  derived  from  an  ancient  writ  con- 
tinued in  practice  to  the  present  day,  in 
which  the  words  occur.  Previously  to 
the  time  of  Edward  I.,  trials  by  assizes  or 
juries  could  only  take  place  in  the  curia 
regis  wherever  the  king  happened  to  be 
resident,  or  before  the  justices  in  eyre 
on  their  septennial  circuits  through  the 
several  counties  of  England.  But  by  the 
Stat  13  Edward  I.,  c  30  (forming  a  part 
of  that  series  of  laws  commonly  called 
the  statute  of  Westminster  2),  the  judges 
were  directed  to  take  certain  assizes,  and 
also  to  try  certain  inquests,  by  juries  in 
every  county  not  oftener  than  three  times 
in  every  year ;  but  the  statute  required 
that  the  day  and  place  in  the  county  in 
which  an  issue  was  to  be  tried  by  the 
judges  should  be  mentioned  in  the  judicial 
writ  which  assembled  the  jury.  Instead 
therefore  of  the  old  form  of  the  Venire 
facias,  or  writ  for  summoning  the  jury, 
which  commanded  the  sheriff  to  bring 
them  to  Westminster  to  try  the  particular 
cause  in  which  issue  had  been  joined,  the 
writ  contained  a  clause  of  Nisi  Prius, 
thus : — "  We  command  you  that  you 
cause  to  come  before  our  justices  at  West- 
minster on  the  morrow  of  All  Souls, 
twelve  lawful  men,  who,"  Sec,  unless  be- 
fore (nisi  prius)  that  day,  A.  B.  and  C.  D., 
our  justices  assigned  for  that  purpose, 
shall  come  to  your  county  to  take  the 
assizes  there.*'  It  is  always  so  arranged, 
therefore,  that  the  day  for  the  return  of 
the  jury  at  Westminster  shall  be  more 
distant  than  the  day  for  taking  the  assizes 
in  the  county  according  to  the  statute; 
and  consequently  the  reservation  or  ex- 
ception in  the  writ  invariably  takes  effect 
by  the  justices  of  assize  coming  into  the 
county  and  trying  the  cause  before  the 
sheriff  can  obey  the  writ  by  returning 
the  jury  to  Westminster.  [Assizs.! 
From  this  clause  in  the  writ  prescribed 
by  the  statute  of  Westminster  3,  the 
phrase  Nisi  Prius  came  to  be  adopted  as 
a  general  term  descriptive  of  a  large  class 
of  judicial  business^  which  is  transacted 
before  judges  of  the  superior  courts  at  the 
several  assizes  throughout  the  country. 
Thus  the  judges  of  assize  are  called  judges 


of  Nisi  Prius ;  when  sitting  alone  to  try 
causes,  they  are  said  to  be  sitting  at  Niti 
Prius ;  and  the  law  relating  to  the  vari- 
ous matters  which  arise  before  them  is, 
somewhat  indefinitely,  called  the  law  of 
Nisi  Prius.  It  is  commonly,  but  errone- 
ously stated  in  our  text  books,  that  the 
judges  on  their  circuits  act  under  a  com- 
mission of  Nisi  Prius.  This  is  a  com- 
mon error,  derived  however  from  hi^h 
authority,  as  it  is  so  stated  by  Bacon  in 
his  '  Essay  on  the  Use  of  the  Law  •/  but 
in  truth  there  is  no  such  commission 
known  to  our  laws,  the  authority  of  the 
judges  of  Nisi  Prius  being  iuddentally  an- 
nexed to  the  commissions  of  assize  in  the 
manner  above  stated.  In  Middlesex  the 
judges  are  empowered  to  sit  at  Nisi  Prius 
by  the  statute  18  Eliz.,  c.  12;  and  the 
practice  is  regulated  by  several  subse- 
quent statutes.  In  London  they  sit  at 
Nisi  Prius  by  virtue  of  immemorial  usage, 
probably  continued  with  occasional  varia- 
tions from  very  early  times,  when  the 
kiu^  or  his  chief  justiciary  distributed 
justice  in  the  immediate  neighbourhood 
of  the  royal  residence. 

NOBILITY,  NOBLE.  The  term  no- 
bility is  from  the  Latin  Nobilitas,  which 
was  used  to  signify  both  the  rank  of  a 
Noble  and  the  whole  body  of  Nobles. 
We  also  have  the  word  Nobility  in  both 
senses.  The  original  aristocracy  of 
Rome  were  the  Patricians.  When  the 
Plebeian  body  became  eli^ble  to  the 
high  offices  of  the  state,  which  occurred 
in  B.C.  S6(>,  in  which  year  the  first  ple- 
beian consul  was  elected,  a  new  class  or 
order  of  men  arose.  Those  persons  who 
obtained  the  consulship  became  Nobiles, 
which  simply  signifies  Notables,  men 
distinguished  from  those  who  had  never 
enjoyed  that  honour  themselves,  or  never 
had  an  ancestor  who  had  enjoyed  it  A 
person  who  had  not  become  Nobilis,  either 
m  himself  or  by  his  ancestors,  was  called 
a  Novus  homo,  or  new  man,  a  term  which 
was  applicable  to  Cicero  before  he  be- 
came consul :  after  Cicero  became  consul 
he  was  Nobilis.  The  title  which  an  an- 
cestor thus  acquired  was  transmitted  to 
his  descendants,  who  thus  belonged  to 
the  order  of  Nobiles.  It  follows  from 
what  has  been  stated,  that  a  Nobilis 
might  still  be  a  Plebeian;  and  that  a 
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Patrician,  if  there  was  one  whose  ances- 
tors had  nerer  held  the  consulship, 
might  not  be  Nobilis,  in  this  new  sense. 
Bat  probably  there  was  no  instance  of  a 
Patrician  family  not  having  produced  a 
consal.  In  the  later  Republic  the  Patri- 
cian fkmilies  had  mach  diminished,  and 
though  the  name  of  Patrician  was  still  a 
great  distinction  at  Rome,  the  order  which 
formed  ^e  most  powerful  political  body 
in  the  State  was  the  order  of  the  Nobi- 
lity, by  which  term  a  certain  class  of 
men,  as  already  defined,  was  contrasted 
with  the  Equites,  who  were  also  called 
an  order,  and  with  the  Plebeians,  who 
were  not  called  an  order.  The  Roman 
Nobiles  had  the  right  to  have  &mily 
busts  or  figures  (imagines),  which  were 
kept  with  care ;  and  they  were  very 
carefiil  in  preserving  their  genealogies. 
Under  the  later  empire  a  great  number 
of  new  offices  were  created,  both  for 
the  purposes  of  administration,  and  in 
the  imperial  household.  The  term  No- 
bilis, under  the  Republic,  did  not  neces- 
sarily imply  direct  political  power;  for 
all  the  members  of  a  family  tnat  had  be* 
come  ennobled  were  Nobiles,  simply  by 
virtue  of  their  ancestors'  distinction :  but 
the  Nobiles  as  a  class  possessed  political 
power,  for  they  mainly  formed  the  Senate, 
which  was  the  great  administrative  coun- 
cil, and  they  laboured  to  secure  the  elec- 
tion of  their  own  members  to  the  high 
offices  in  the  State  and  to  exclude  New 
men.  Nor  did  the  possession  of  anj 
titie  or  office  under  the  empire  give  politi- 
cal power,  for  it  was  a  Monarchy.  Most 
of  tiie  titles  of  nobility  now  in  use  are 
derived  from  the  tities  of  officers  under 
the  lower  empire,  as  Duke,  and  Count ; 
or  they  are  derived  from  officers  that 
existed  under  the  early  Germanic  Em- 
pire, as  Marquis.  [Count  j  Dcjke  ;  Mab* 

QUIS.] 

The  modern  notion  of  Nobility  is  that 
of  a  titie  which  is  hereditary.  There 
are  orders  of  nobility  both  in  Monarchi- 
cal Governments,  as  in  Russia,  and  under 
Republican  Governments,  as  Great  Bri- 
tain. The  term  Nobility  is  not  co-ex- 
tensive with  the  teim  Aristocracy  in  anv 
proper  sense  [Abibtocracv]  ;  though 
the  two  terms  are  often  confounded,  in 
Great  Britain  and  Ireland  the  nobility 


consists  of  Dukes,  Marquises,  Earls, 
Viscounts,  and  Barons :  but  it  is  only  the 
head  of  the  f^unily  for  the  time  who  has 
a  proper  titie,  though  in  common  lan- 
guage all  the  members  of  his  fimiily  are 
called  noble.  Those  nobles  who  are  also 
peers  of  England  or  peers  of  the  United 
kingdom  have  a  seat  in  the  House  of 
Lords,  which  political  status  is  tranft- 
mitted  by  hereditary  descent  Peers  of 
Ireland  and  peers  of  Scotland  who  are 
not  also  peers  of  England,  may  nt  in  the 
House  of  Lords  by  election.  [Lordb,Housb 
of;  Peers.]  Thus  there  is  in  the  British 
empire  a  class  of  nobles  who  have  politi- 
cal power  by  virtue  of  their  nobility,  and 
a  class  who  have  not  political  power  by 
virtue  of  their  nobility,  but  are  on  the 
same  footing  as  other  commoners.  Also 
the  children  of  peers  of  England  are  on 
the  same  footing  as  other  persons  so  long 
as  the  head  of  the  fiimily  lives;  upon 
whose  death  the  next  heir  alone  succ^ds 
to  the  title  and  the  political  privileges. 
The  junior  members  of  noble  fiunuies 
receive  by  courtesy  certain  tides  and 
distinctions  of  name,  and  wives  of  peers 
have  some  privileges.  [  Peers.]  In  the 
British  empire  nobility  is  conferred  by  tiie 
kin^  or  queen  regnant,  though  in  fkct  the 
ministry  for  the  time  determine  who 
shall  receive  this  mark  of  ro^al  &vour. 
The  present  mode  of  conferring  a  title 
of  nobility  is  by  letters  patent  which 
^also  declare  the  course  in  which  the 
title  shall  descend.    [Peers.] 

The  peerage  of  England  is  constantly  re- 
ceiving new  accessions,  without  which  the 
body  would,  in  the  course  of  time,  be 
much  diminished,  for  most  of  the  tities 
descend  only  to  the  heirs  male  of  the 
body  of  the  person  ennobled.  The  honoor 
may  be  conferred  on  any  person,  but 
the  class  of  persons  who  have  been 
hitherto  ennobled  as  peers  of  England 
may  be  reduced  to  the  following :  peers  of 
Scotiand  and  Ireland ;  members  of  fami- 
lies already  ennobled ;  persons  of  large 
landed  property ;  distinguished  lawyers^ 
military  and  naval  commanders,  and 
persons  who  take  au  active  part  in  poli- 
tical life;  and  some  few  who  have  ac- 
quired gretit  wealth  in  oommeree,  and 
been  active  members  of  the  House  of 
Commons.      Men   distlngtiished  as  in- 
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▼entora,  and  in  science  and  literatare, 
are  rewarded  by  the  crown  with  baronet- 
cies, which  do  not  confer  nobilitj,  though 
the  title  is  hereditary;  or  with  knight- 
hood, of  which  there  are  varions  kinds. 
The  title  conferred  by  a  baronetcy  or 
knighthood  conrists  in  a  *'  Sir  "  prefixed  to 
the  name  of  the  person,  and  his  wife  is 
distinguished  by  the  title  of  Lady*  There 
is,  we  believe,  no  instance  of  nobility 
being  conferred  by  the  crown  for  any 
scientific  or  literary  eminence. 

A  patent  of  English  nobility  confers 
both  a  title  and  political  power ;  among 
other  powers  the  power  of  vodng  on  the 
making  or  repealing  of  all  laws;  and  the 
noble  may  vote  whether  he  is  present  or 
absent,  whether  he  knows  what  he  is 
▼otmg  about,  or  does  not.  ^eebb.]  A 
man  also  Totes,  whether  he  is  competent 
by  talent  and  education  to  judge  of  the 
matter  on  which  he  votes,  or  whether  he 
is  not  competent  The  English  nobility 
in  ftet  exercise  a  power  analogous  to 
that  of  the  crown,  and  the  power  goes 
by  descent  so  long  as  there  are  heirs  to 
vrhom  it  can  descend.  The  order  how- 
ever is  always  receiving  new  vigour  by 
the  fresh  creations,  which  bring  into  it 
new  men  (novi  homines),  who  are  gene* 
rally  among  the  most  active  members  of 
the  House  of  Lords.  The  sons  of  peers  also 
frequently  serve  a  kind  of  apprenticeship 
to  political  life,  by  obtuning  seats  in  the 
House  of  Commons,  where  they  become 
well  acquainted  with  the  business  of  ad- 
ministration. Many  of  them  in  this 
manner  obtain  as  just  views  of  the  gene- 
ral interest,  and  are  as  well  dispos^  to 
promote  it,  as  any  member  whom  the  peo- 
ple may  send  to  the  House  of  Commons. 
This  discipline  which  a  peer  may  receive 
and  often  does  receive  in  the  House  of 
Commons,  and  the  introduction  of  new 
members  into  the  English  nobility  out 
of  the  body  of  the  people,  are  the  two 
elements  which  have  secured  to  the  peers 
of  England  the  power  which  they  possess. 
Widiout  this  renovating  process  the  poli- 
tical power  of  the  Englisn  nobility  would 
long  since  have  died  a  natural  death,  or 
have  been  destroyed.  The  popular  dia- 
meter of  the  English  nobility  is  clearly 
shown  by  an  examination  into  the  titles 
of  those  who  compose  that  body.   Few  of 


tiie  old  baronial  fimiilies  are  now  found 
among  the  nobles  of  England :  the  great 
mass  are  not  a  century  and  a  half  old, 
and  a  very  great  number  do  not  go  back 
half  a  century ;  a  large  part  of  them  have 
sprung  from  men  who  were  raised  to 
nobility  fh>m  low  estate,  for  some  great 
public  service  real  or  supposed,  or, for 
various  other  reasons,  of  which  the  politi- 
cal history  of  England  readily  8um>lie8 
instances.  There  are  many  untitied  mmi- 
lies  in  England  that  have  much  higher 
claims  to  antiquity  and  illustrious  descent, 
than  one-half  of  die  modem  nobility. 

When  nobility  is  merely  a  title,  it  is  a 
cheap  mode  of  rewarding  public  services 
or  conferring  an  honour  as  a  fevour. 
But  such  tities  of  honour  are  inconsistent 
with  any  form  of  government  where  there 
is  not  a  king  or  other  person  with  some 
like  tide  at  the  head  of  the  State.  When 
nobility  also  confers  political  power, 
which  is  transmitted  by  hereditary  de- 
scent, there  is  no  other  way  of  conferring 
it  except  by  the  gift  of  one  who  is  at 
the  heaa  of  the  State  by  hereditary  de- 
scent •  The  creation  of  a  noble  is  a  thing 
that  cannot  be  conceived  except  under  a 
form  of  government  in  which  there  is  an 
hereditary  head.  Nobility  may  be  and 
is  conferrad  in  England,  both  where  the 
honour  is  deserved  and  where  it  is  unde- 
served. But  as  the  gift  is  not  for  life 
only,  but  is  a  descendible  honour,  if  the 
first  possessor  of  the  honour  should  be 
willing  to  purchase  it  by  unworthy  means 
or  should  be  undeserving  of  it,  he  who 
succeeds  him  in  the  honour  may  show 
himself  more  deserving  of  it,  and  may 
be  an  independent  man.  The  crown  on 
the  whole  cannot  secure  partizans  by 
new  creations.  But  in  fiict  the  crown 
has  now  no  opposing  interests  to  those  of 
the  nation :  the  king  enjoys  ample  respect 
and  an  ample  allowance  to  maintain  the 
splendour  of  his  exalted  station;  the 
prerogative  is  well  ascertained,  and  the 
exerciae  of  the  royal  authority,  by  the 
a^ncy  of  responsible  ministers,  is  kept 
within  well-defined  limits.  The  king  of 
the  British  Empire  is  now  not  the  mere 
head  of  a  body  of  feudal  nobles ;  he  is 
the  first  person  in  rank  of  many  millions 
of  wealthy  and  industrious  persons,  who 
by  their  representatives  share  with  him 
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and  the  peers  of  the  realm  the  most 
important  of  the  functions  of  government, 
and  possess  an  almost  unlimited  control 
over  the  grant  and  application  of  money 
for  public  purposes.  The  English  nobles 
still  possess  great  political  power,  and  they 
have  interests,  real  or  supposed,  which 
are  adverse  to  those  of  the  body  oat  of 
which  most  of  them  have  sprang.  To 
weigh  with  fiiimess  in  opposite  scales  the 
evil  and  the  good  that  we  now  owe  to  the 
existence  of  this  order,  as  a  political  body, 
would  require  a  coolness  of  judgment  and 
a  degree  of  political  discrimination  which 
belong  to  few  men.  In  forming  such  an 
estimate,  the  exclusive  advantages,  real 
and  imaginary^  which  the  order  enjoys, 
must  be  left  out;  for  in  calculating  the 
national  value  of  any  privilege  given  to 
a  snuill  number,  such  as  patent  privileges 
for  invention,  by  way  of  instance,  we  do 
not  estimate  what  the  privileged  indi- 
viduals will  get  by  the  privilege,  but 
what  advantage  the  whole  nation  will 
get  by  it  If  there  were  no  general  ad- 
vantagjes  derived  from  the  grant  of  an 
exclusive  privilege,  there  would-be  no 
reason  for  granting  it  or  continuing  it. 

Nobility,  which  consists  merely  m  title 
and  certain  claims  of  precedence  and  so 
forth,  must  be  distinguished  fh>m  Nobilitv 
which  is  accompanied  with  political  pri- 
vileges. There  may  be  nobility  without 
political  privileges,  as  in  the  case  of 
Scotch  ana  Irish  peers  who  are  not  peers 
of  the  realm ;  ana  there  may  be  members 
of  the  House  of  Lords,  who  are  not  peers 
of  the  realm,  and  only  sit  in  the  House 
of  Lords  for  life,  as  the  representative 
peers  of  Ireland,  and  the  bishops  and  arch- 
bishops of  England ;  and  of  persons  who 
sit  for  certain  periods,  as  the  representa- 
tive peers  of  Scotland,  and  the  bishops 
and  archbishops  of  Ireland,  who  sit  ac- 
cording to  a  certain  established  cycle. 
The  members  of  the  Lords'  House  thus 
consist  of  persons  who  are  entitled  to  sit 
there  by  nereditary  clum,  of  persons 
who  are  elected  by  their  own  peers,  and 
of  persons  who  are  nominated  by  the 
crown  to  places  which  ^ve  them  a  seat 
for  life  or  for  certain  periods. 

There  are  modem  communities,  such 
as  the  United  States  of  North  America,  in 
which  there  is  and  can  be  no  nobility  in 


any  respect  resembling  that  of  Eorope. 
Wealth  of  coarse  gives  some  inflaenoe  and 
importance  to  the  possessor,  bat  it  is  also 
an  object  of  jealousy,  which  must  always 
be  the  case,  more  particularly  in  demo- 
cratic constitutions.  Office,  so  long  as  it 
is  held,  gives  greater  distinction  than 
wealth ;  but  office  is  only  held  for  a  short 
time,  and  wealth,  although  it  may  be  ac- 
quired by  an  individual,  is  seldom  trans- 
niitted  to  a  single  person,  but  is  osually 
distributed  in  moderate  or  small  portions 
among  several  persons.  Thus  it  has  been 
observed,  that  in  the  United  States  a 
family  seldom  maintains  any  great  wealth 
or  importance  for  more  than  two  genera- 
tions. ^  Names  which  have  been  made 
illustrious  by  an  individual  are  remem- 
bered only  because  of  him  who  first  ele- 
vated them  to  distinction,  and  the  de- 
scendants of  the  wealthy  lose  with  their 
wealth  the  remnant  of  that  importance 
which  their  ancestor  acquired.'  Thus 
one  family  of  distinction  after  another 
sinks  into  obscurity,  and  its  place  is  sooa 
filled  by  a  name  before  unknown. 

NOMINATION.  [Advowson;  Be- 
nefice.] 

NONCONFORMISTS.  Nonconfor- 
mity is  the  term  employed  to  designate 
Protestant  dissent  from  the  Church  oif 
England.  It  was  in  the  reign  of  Edward 
VI.  that  the  English  reformed  church 
first  received  a  definite  constitution. 
During  the  time  of  Henry  VIII.  it  re- 
mained in  a  great  measure  unsettled,  and 
was  subject  to  continual  variation,  accord- 
ing to  the  caprice  of  the  4King.  As  or- 
ganised by  Edward,  while  Calvinistic  in 
its  creed,  it  was  Episcopalian  in  its 
government,  and  retained  in  its  worship 
many  of  the  Roman  Catholic  forms  and 
observances.  In  the  first  of  Uiese  parti- 
culars it  resembled  and  in  the  last  two 
it  differed  from  the  Genevan  charch. 
During  the  temporary  restoration  of  the 
Roman  Catholic  faith  under  the  adminis- 
tration of  Philip  and  Mary,  great  nnm- 
bers  of  the  persecuted  followers  of  the 
reformed  &ith  sought  refiige  in  France, 
the  Netherlands,  SwitzerUnd,  and  other 
parts  of  the  Continent  Of  those  who 
Bed  to  Germany,  some  observed  the  eccle- 
siastical order  ordained  b^  Edward; 
othersy^not  without  warm  disputes  with 
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their  brethren,  which  had  their  com- 
menoemeDt  at  Frankfort,  adopted  the 
Swia  mode  of  worship,  preferring  it  as 
more  simple,  and  more  agreeable  to  Scrip- 
ture and  primitive  usage.  Those  who 
composed  this  latter  class  were  called 
NonconformistB.  The  distinction  has 
been  permanent,  and  the  name  has  been 
perpetuated.  Queen  Elizabeth's  accession 
to  the  throne,  in  1558,  opened  the  way 
for  the  return  of  the  exiles  to  the  land  of 
their  lathers.  It  was  natural  for  each  of 
the  parties  of  which  they  consisted,  to 
advocate  at  home  the  systems  of  wor^ip 
to  which  they  had  Yteea  respectively  at- 
tached while  abroad ;  and  the  controversy, 
which  had  been  agitated  bv  them  in  a 
foreign  country,  immediately  became  a 
matter  of  contention  with  the  great  body 
of  Protestants  in  their  own.  It  suited 
neither  the  views  nor  inclinations  of  Eli- 
sabeth to  realise  the  wishes  of  the  Non- 
conformists, or  Puritans,  as  they  began 
to  be  called,  by  giving  her  sanction  to  the 
opinions  wUch  they  maintained,  and  as- 
senting to  the  demands  which  they  made. 
The  plain  and  unostentatious  method  of 
religious  service  which  they  recommended 
did  not  accord  with  thai  love  of  show  and 
pomp  for  which  she  was  remarkable ;  and 
the  policy  of  the  early  part  of  her  rdgn, 
in  which  she  was  supported  by  the  high 
dignitaries  both  in  the  church  and  state, 
was  to  conciliate  her  Roman  Catholic 
subjects,  who  in  rank,  wealtii,  and  num- 
bers fitr  exceeded  the  Nonconformists. 
The  liturgy  of  Edward  VI.  having  been 
sabmitted  to  a  committee  of  divines,  and 
certain  alterations,  which  show  a  leaning 
to  the  Roman  Catholic  church  rather  than 
to  Puritanism,  bavins  been  made,  the 
Act  of  Uniformity  (1  Eliz.  c  2)  was 
passed,  which,  while  it  empowered  the 
queen  and  her  commisnoners  to  **  ordain 
imd  publish  such  ftirther  ceremonies  and 
rites"  as  might  be  deemed  advisable,  for- 
bade, under  severe  penalties,  the  perform- 
ance of  divine  worship  except  as  pre- 
scribed in  the  Book  of  Common  Prayer. 
By  §  14  a  penalty  of'l2d^  to  be  levied 
by  tiie  churchwardens,  was  imposed  on 
persons  who  did  not  frequent  the  parish 
chmrch.  This  penalty  of  12<i.  is  repiealed, 
but  only  so  fkr  as  dissenters  are  concerned. 
[Law,  Crdiinai^  p.  38.]    The  act  was 


only  partially  carried  into  effect  from  the 
time  of  its  being  passed,  in  1558,  to  1565. 
But  in  1565  it  began  to  be  rigidly  en- 
forced, and  many  of  the  Nonconformists 
were  deprived  of  their  preferments  (for 
notwithstanding  their  sentiments,  most  of 
them  had  still  remuned  in  connection 
with  the  Established  Church,  bemg  from 
principle  averse  to  an  entire  separation) ; 
many  also  were  committed  to  prison.  The 
High  Commission  Court  [Established 
Church,  p.  849]  became  still  more 
severe  in  the  exercise  of  its  power. 
The  act  23  Eliz.  c.  1,  ^5,  prorided  that 
*f  every  person  above  the  age  of  fifteen 
who  shall  not  repair  to  some  church, 
chapel,  or  usual  place  of  common  prayer, 
but  forbear  the  same  contrary  to  1  Eliz. 
c.  2,  shall  forfeit  20/.  a  month;  and  if 
any  such  person  forbore  to  attend  church 
for  twelve  months,  he  was  to  be  bound 
with  two  sureties  in  200/.  at  least,  and  so 
to  continue  bound  until  he  conformed. 
In  §§  6  and  7  of  this  statute  it  is  enacted 
that  "if  any  person  or  persons,  body 
politic  or  corporate,  shall  keep  and  main- 
tain any  schoolmaster  which  shall  not 
repair  to  church  as  is  aforesaid,  or  be 
allowed  by  the  bishop  or  ordinary  of  the 
diocese,  they  shall  forfeit  lo/.  a  month;" 
and  it  was  further  provided  [that  **  such 
schoolmaster  or  teacher  presuming  to 
teadi  contrary  to  this  act  shall  be  dis- 
abled to  be  a  teacher  of  youth  and  be 
imprisoned  for  a  year."  By  another  sta- 
tute (29  Eliz.  c.  6,  M  4,  6),  it  was  enacted 
that  persons  who  nad  been  once  con- 
ricted  of  not  attending  dirine  service 
contrary  to  23  Eliz.  c  1,  were,  for  eveir 
month  afterwards  until  they  conformed, 
to  pay  into  the  Exchequer,  without  any 
other  indictment  or  conviction,  in  every 
Easter  and  Michaelmas  term,  as  much  as 
should  then  remain  unpaid  at  the  rate  of 
20/.  a  month ;  and  in  defkult  of  payment, 
the  queen  might,  hj  process  out  of  the 
Exchequer,  seize  all  the  goods  and  two- 
thirds  of  tiie  lands  of  such  offenders. 
By  3  Jac  I.  c.  4,  ^11,  the  king  might 
refuse  the  payment  of  20/.  a  month,  and 
take  two  parts  of  the  ofiender's  land  at 
his  option.  Towards  the  close  of  Eliza- 
beth's reign  the  ofience  of  Nonconformity 
and  its  further  progress  was  attempted  to 
be  stopped  by  another  statute  (35  Eliz. 
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c  1),  which  provided  (J  I)  that  any  per- 
son aboTe  the  age  of  sixteen  who  obsti- 
nately refosed  to  attend  divine  service, 
and  who,  by  printing,  writing,  or  speech, 
denied  her  majesty's  power  and  authority 
in  causes  ecclesiastical,  and  who  advisca 
persons  to  abstain  from  church  or  firom 
the  commonion  or  to  be  present  at  un- 
lawful assemblies,  conventicles,  or  meet- 
ings under  colour  or  pretence  of  any 
such  exercise  of  religion,  shall  be  com- 
mitted to  prison  until  he  shall  conform 
to  go  to  cnurch  and  make  submission. 
If  a  person  who  was  convicted  under 
this  act  did  not  conform  within  three 
months,  he  was  then  required  to  abjure 
the  realm  and  all  other  the  queen's  do- 
minions for  ever,  and  he  was  compelled 
to  depart  out  of  the  kingdom  at  some 
port  assigned  and  within  such  time  as 
the'  justices  might  appoint  A  person 
who  refused  to  leave  the  country  under 
these  circumstances,  or  who  havmg  left 
it  returned  to  it  again  without  the  queen's 
licence,  was  guuty  of  felony  without 
benefit  of  clergy.  These  provisions, 
though  directed  principally  against  the 
Roman  Catholics,  afiected  the  Protestant 
Nonconformists  with  equal  severity. 

The  Nonconformists,  during  the  age  of 
Elisabeth,  are  not  to  be  regarded  as  an 
unimportant  feu^ion.  Both  among  the 
clergy  and  the  laity  they  were  a  nume- 
rous body;  and  they  would  have  been 
powerful  in  proportion  to  their  numbers, 
had  they  only  been  more  closely  united 
among  themselves.  A  motion,  made  in 
1561,  at  the  first  convocation  (of  the 
clergy  which  was  held  in  Elngland,  to  do 
away  with  the  ceremonies  and  forms  to 
which  the  Puritans  objected,  was  lost  by 
a  majority  of  only  one,  even  though  the 
queen  and  the  pnmate  Parker  were  well 
known  to  be  opposed  to  such  a  change. 
In  the  Commons  the  Puritan  influence 
was  strong,  and  they  might  have  ex- 
pected that  their  remonstrances  would  be 
listened  to,  and  their  grievances  redressed. 
Nor  would  it  have  been  a  difficult  matter 
to  yield  to  the  claims  of  the  Noncon- 
formists. The  moderate  among  them 
sought  not  the  overthrow  of  the  ewlesias- 
ticd  oonstittttion,  but  contended  merely 
diat  certain  rites  and  observances,  which 
they  regarded  as  departures  from  the 


purity  and  simfdicity  of  Christian 
ship,  should  be  dispensed  with;  and, 
generally,  that  matters  commonly  reoog^ 
nised  as  things  indifferent  should  not  be 
insisted  on  as  indispensable.  Doubtless 
many  were  less  reasonable  in  tiieir  de- 
mands, and  injustice  and  persecutioii 
tended  much  to  increase  iheir  number. 
A  party,  at  the  head  of  which  was  Pro- 
fessor Cartwright,  of  Cambridge,  desired 
a  change,  not  only  in  the  forms  of  wor- 
ship, but  in  church  polity  also^  and  would 
have  substituted  Presbytery  in  the  room 
of  Episcopacy.  Another  party,  the  Inde- 
pendents, or  Brownists,  as  they  were  then 
termed,  wished  the  disseverment  of  the 
connection  between  church  and  state  alto- 
gether. Still  there  is  every  reason  to 
believe  that  slight  concession  to  the  de- 
mands of  the  less  violent,  and  the  display 
of  a  spirit  of  forbearance,  would  have 
satisfied  many,  would  have  allayed  the 
dissatbfhction  of  all,  and  would  have  been 
the  reverse  of  disagreeable  to  the  country 
generally.  Unfortunately  an  opposite 
course  of  policy  in  this  and  subsequent 
reigns  was  chosen ;  which  ultimately  con- 
ducted to  a  civil  war,  and  the  temporary- 
subversion  of  the  regal  authority. 

Queen  Elizabeth  died  in  1603,  and  was 
succeeded  by  James  VI.  of  Scotland. 
From  one  who  like  him  had  been  the 
member  of  a  Presbyterian  church,  and 
had  on  more  than  one  occanon  expressed 
his  decided  fattaohment  to  its  principles 
and  worship,  the  Nonconformists,  not 
without  reason,  expested  more  lenient 
treatment  than  they  had  met  with  in  the 
preceding  reign.  Bnt  their  expectations 
were  bitterly  disappointed.  In  compli- 
ance with  their  petitions,  a  conference 
was  indeed  appointed  and  held  at  Hamp- 
ton Court,  at  which  nine  bishops  and  as 
many  dignitaries  were  present  <m  the  one 
side,  and  four  Puritan  ministers,  selected 
by  James,  on  the  other.  The  Idng  him- 
self presided  and  took  part  in  the  debate. 
But  no  good  results  ensued.  The  Non- 
conformist representatives  were  loaded 
with  insults,  and  dismissed  in  such  a 
manner  as  might  well  give  birth  to  the 
darkest  anticipations  r^^arding  the  fkte 
of  the  party  to  which  they  oelonged. 
Shortly  after,  a  fow  slight  alterations  of 
I  the  national  rubric  were  made,  and  a 
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prodamatioD  inaed  requiring  the  strictest 
conformity.  In  1604  the  book  of  canons 
uras  passed  by  a  convocation,  at  which 
^shop  Bancroft  presided.    [Constitu- 

TTOH8     AND     CaMONS,    EoCLESIASTICAL  ; 

ESsTABLisHSD  Churgh,  p.  848.]  It  de- 
nounced severe  temporal  and  spiritual 
penalties  against  the  Puritan  divines,  and 
'was  followed  up  by  unsparing  persecu- 
tions. By  3  Jac  I.  c.  4,  $  32,  a  penalty 
of  10/.  a  month  was  imposed  on  any  per- 
son who  maintained,  relieved,  kept,  or 
liarboured  in  his  house  an^  servant,  so- 
journer, or  stranger  who,  without  reason- 
able excuse,  forbore  to  attend  the  church 
for  a  month  together.  By  21  Jac.  I. 
c  4,  }  5,  it  was  enacted  that  actions 
against  persons  for  not  frequenting  the 
church  and  hearing  divine  service  might 
be  laid  in  any  county  at  the  pleasure  of 
the  informer. 

In  spite,  however,  of  all  the  means 
employed  for  its  eradication,  the  cause  of 
Nonconformity  advanced.  In  the  church 
itself  Ihere  were  many  of  the  clergy  who 
held  the  Puritan  opinions,  thou^  tiiey 
deemed  it  inexpedient  to  make  a  very 
open  display  of  Uiem,  and  who  sighed  for 
a  change ;  and  the  number  of  such  was 
largely  augmented  by  the  alteration  which 
James  made  in  his  creed,  from  Calvinism 
to  the  doctrines  of  Arminius. 

Charles  I.  adopted  towards  the  Non- 
conformists the  policy  of  his  predecessors. 
His  haughty  temper  and  despotic  dispo- 
sition speedily  involved  him  in  diffi- 
culties with  ms  parliament  and  people. 
lu  carrying  into  execution  his  designs 
against  Puritanism,  he  found  an  able  and 
zeialons  assistant  in  Archbishop  Laud, 
under  whose  arbitrary  administration  the 
proceedings  of  the  Star  Chamber  and 
Ui^  Commission  Court  were  charac- 
terised by  great  severity.  Many  Puritans 
sought  for  safety  and  quiet  in  emijzration; 
and  the  colony  of  Massachusetts  &y  was 
founded  by  them  in  North  America. 
But  a  proclamation  by  the  king  put  a 
stop  to  this  self-banisnment ;  and  thus 
evai  tiie  miserable  consolation  of  expa- 
triation was  denied.  Hundreds  of  Puri- 
tan clergymen  were  ejected  from  their 
cures,  on  account  of  their  opposition  to 
the  Biook  of  Sports,  published  m  the  pre- 
vious reign.    Calvinism  was  denounced 


by  royal  authority,  and  severe  restrictions 
laid  on  the  modes  and  times  of  preaching. 
But  a  chanee  was  approaching.  In  1644 
Laud  was  &clared  giulty  of  high  treason 
and  beheaded ;  and  about  five  years  after, 
Charles  shared  the  same  fate.  The  par- 
liament abolished  Episcopacy  and  every- 
thing in  the  church  that  was  opposed  to 
the  model  of  the  Genevan  church. 

During  the  Protectorate,  Presbytery 
continued  to  be  the  established  religion. 
Independency,  however,  prevailed  in  the 
army,  and  was  in  high  favour  with  Crom- 
well. Under  his  government  the  sects  of 
the  Quakers  and  Bnptists  flourished ;  and 
other  sects,  some  of  which  held  the  wildest 
and  most  visionary  tenets,  sprung  into 
existence.  All  were  tolerated.  Episco- 
pacy onlj  was  proscribed ;  and  the  Non- 
conformists, in  their  hour  of  prosperity, 
forgetful  of  the  lessons  which  adversity 
i^ould  have  taught  them,  directed  against 
its  adherents  severities  similar  to  those 
of  which  they  themselves  had  been  the 
objects. 

The  Restoration,  in  1 660,  placed  Charles 
II.  on  the  throne  of  his  ancestors,  and  led 
to  the  restitution  of  the  old  system  of 
church  government  and  worship.  Another 
Act  of  Uniformity  (14  Car.  II.  c.  4)  was 
passed  in  1662,  by  which  all  who  refused 
to  observe  the  rites  as  well  as  subscribe 
to  the  doctrines  of  the  Church  of  England 
were  excluded  from  its  communion,  and 
in  consequence  exposed  to  many  disad- 
vantaged and  to  cruel  sufferings.  During 
the  same  reign  was  passed  the  Conven- 
ticle Act  (16  Car.  II.  c.  4),  which  sub- 
jected all  who  presumed  to  worship  God 
otherwise  than  the  law  enjoined  to  fine 
and  imprisonment,  and  punished  the  third 
ofience  with  banishment ;  the  Five-Mile 
Act  (17  Car.  II.  c  2),  which  banished 
to  that  distance  from  every  corporate  town 
where  they  had  formerly  preached  the 
Nonconformist  clergy,  and  forbade  them 
to  officiate  as  schoolmasters  except  on 
condition  of  their  faking  the  oath  of 
passive  obedience;  and  £e  Corporation 
Act  (13  Car.  II.  st.  2,  c.  1),  which,  though 
directed  against  the  Roman  Catholics, 
pressed  with  equal  severity  against  Pro- 
testant dissenters,  and  excluded  from 
offices  in  municipal  corporations  those 
who  refused  to  receive  the  eucharist  ac- 
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oording  to  the  rabric  of  'the  Charch  of 
England.  This  was  followed  by  the 
Test  Act  (25  Car.  II.  c  2),  which  re- 
quired all  persons  who  held  any  office 
under  the  crown,  civil  or  military,  to 
take  the  oaths  of  supremacy  and  alle- 
giance, to  subscribe  a  declaration  against 
transnbstantiation,  and  to  take  the  sacra^ 
meut  of  the  Lord's  Supper  according  to 
the  usage  of  the  Church  of  England. 
This  act,  although  directed  against  the 
Roman  Catholics,  equally  affected  the 
Nonconformists.  The  act  22  Car.  II. 
c  1,  for  preventing  and  suppressing  sedi- 
tious conventicles,  punished  every  person 
above  the  age  of  sixteen  who  was  present^ 
at  a  conventicle  by  a  fine  of  five  shillings^ 
for  the  first,  and  of  ten  shillings  for  every 
subsequent  offence;  and  the  penalty  for 
teaching  or  preaching  in  a  conventicle 
was  made  20/.  for  the  first,  and  40/.  for 
each  subsequent  offence.  Persons  who 
suffered  conventicles  to  be  held  in  their 
houses  were  made  liable  under  this  act 
to  a  fine  of  20/.,  and  justices  of  the  peace 
were  empowered  to  break  open  doors 
where  they  were  informed  conventicles 
were  held,  and  take  the  offenders  into 
custody. 

In  the  reiga  of  William  III.  the  Tolera- 
tion Act  (1  Wm.  III.  c  18)  gave  immu- 
nity to  all  Protestant  dissenters,  except 
those  who  denied  the  Trinity,  from  the  pe- 
nal laws  to  which  they  had  been  subjected. 
The  preamble  alleges  that "  Forasmuch  as 
some  ease  to  scrupulous  consciences  in 
the  exercise  of  religion  may  be  an  effec- 
tual means  to  unite  their  majesties'  Pro- 
testant subjects  in  interest  and  affection," 
be  it  enacted  that  none  of  the  following 
statutes :  23  Eliz.  c  1 ;  29  Eliz.  c.  6  ; 
1  Eliz.  c.  2,  $  14;  3  Jac  c.  4;  3  Jac 
c.  5;  nor  any  other  law  or  statute  of  this 
realm  made  against  papists  or  popish  re- 
cusants (except  the  25  Car.  II.  c  2,  and 
the  30  Car.  II.  st  2,  c  1),  shall  be  con- 
strued to  extend  to  axiy  person  dissenting 
fSrom  the  Church  of  EngUmd  that  shall 
take  the  oaths  of  allegiance  and  supre- 
macy and  make  and  subscribe  the  de- 
claration against  popery  required  by  30 
Car.  II. ;  and  such  persons  shall  not  be 
liable  to  afy  pains  or  penalties  or  £>r> 
feitures  mentioned  in  35  Eliz.  c  1,  and 
22  Car.  II.  c.  1.     But  if  any  assembly  of  i 


persons  who  dissented  ftom  the  Church 
of  E^land  were  held  in  any  pUce  ibr 
religious  worship  with  the  doors  locked 
during  any  time  of  thdr  meeting,  they 
were  liable  to  the  penalties  of  all  ti^ 
forej^ing  laws  redted  in  the  act  By 
$  8  it  was  provided  that  *<  no  person  dis- 
senting from  the  Church  of  England,  in 
holy  orders,  or  pretended  holy  orders,  or 
pretending  to  holy  orders,  nor  any  teadier 
or  preacher  of  any  congregation  of  dis- 
senting Protestants,  that  shall  make  and 
subscribe  the  declaration  aforesaid  and 
take  the  said  oaths,"  **and  shall  also  de- 
clare his  approbation  of  and  subscribe 
the  articles  or  religion  mentioned  in  the 
statute  of  13  Eliz.  c.  1  (except  the  34th, 
35th,  and  36th,  and  these  words  of  the 
20th  article,  viz.  *  the  church  hath  power 
to  decree  rights  or  ceremonies,  and  aa- 
thority  in  controversies  of  fiuth,  and  yeC), 
shall  be  liable  to  any  of  the  pains  and 
penalties  of  the  17  Oiir.  II.  c  2,  or  the 
penalties  mentioned  in  the  said  act  of  22 
Car.  II.  c  1,  bv  reason  of  preaching  at 
any  exercise  of  religion,  nor  to  the  pe- 
nalty of  100/.  by  13  &  14  Car.  II.  c.  4^ 
for  officiating  in  any  congr^tion  for  the 
exercise  of  religion  permitted  and  allowed 
by  this  act" 

The  benefits  conferred  by  the  Tolera- 
tion Act  were  subseqnentiy  much  abric^ed 
by  the  Occasional  Communion  Bill,  wluch 
excluded  from  civil  offices  those  Noncon- 
formists who,  by  communion  at  the  altars 
of  the  Churdi,  were  by  the  provisions  of 
the  Test  Act  qualified  to  hold  them ;  and 
by  the  Schism  Bill  (repealed  by  19  Geo. 

III.  c  24),  which  restricted  the  work  of 
education  to  certificated  churchmen.  Bv 
5  Geo.  II.  c.  4,  it  was  enacted  that  if 
any  "  mayor,  bailiff,  or  other  magistrate*' 
should  go  in  his  gown  or  attended  by  the 
ensigns  of  his  office  to  any  public  meet- 
ing for  religious  worship,  he  should  be 
disabled  not  only  ttom  holding  such  office, 
but  any  public  office  or  employment 
whatsoever.  By  the  repeal  of  the  Cor- 
poration and  Test  Acts  in  1828  (9  Geo. 

IV.  c.  17)  [Established  Chubch,  p. 
851],  and  b^  the  passing  of  the  acts  re- 
lating to  registration  and  marriage  dissen- 
ters have  been  allowed  the  peaceable  en- 
joyment of  their  religion. 

By  tiie  act  52  Geo.  III.  cap.  155,  it  is 
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provided  that  any  oongregation  of  Pro- 
testants amounting  to  twenty  shall  be 
registered  in  the  Diocesan's  court  and  at 
the  quarter-sessions  of  the  peace,  under  a 
penalty  not  exceeding  2DL  nor  less  than 
20s.  The  cost  of  registering  at  the  quar- 
ter-sessions is  two  guineas.  Nonoon- 
Ibrmist  places  of  worship  may  be  regis- 
tered for  the  solemnization  of  marriaffes 
on  application  to  the  registei^general  oy 
certiJicate,  which  must  be  signed  by 
twenty  householders  who  have  used  such 
place  of  worship  fbr  one  year.  (6  &  7 
Wm.  IV.  c.  85,  §  18.)  Persons  who 
preach  or  teach  religion  in  a  noncon- 
formist place  of  worship  shall,  when  re- 
quired by  a  magistrate,  take  the  oath  and 
make  the  declaration  specified  in  19  Geo. 
III.,  professilig  themselves  to  be  Chris- 
tians and  Protestants,  and  that  they  be- 
lieve the  Scriptures  to  contain  the  revealed 
will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice.  A  nonconformist  preacher 
or  teacher  may  require  a  magistrate  to 
administer  the  above-mentioned  oath  and 
to  give  him  a  certificate  thereof  This 
certificate  exempts  him  from  serving  in 
the  militia  and  certain  civil  offices,  in 
case  he  follows  no  other  secular  occuna^ 
tion  except  that  of  schoolmaster.  No 
congregation  is  allowed  to  meet  with  the 
door  Iwiked  or  otherwise  fastened,  under 
penalty  of  a  sum  not  exceeding  20/.  nor 
less  than  40s.  When  the  place  of  wor* 
ship  is  duly  registered  and  the  preacher 
or  teacher  has  obtained  a  certificate  in 
the  manner  already  mentioned,  any  pei^ 
son  who  wilfully  disturbs  the  minister  or 
any  one  of  the  congregation,  is  liable,  on 
conviction  at  the  quarter-sessions,  to  a 
penalty  of  40/.  Dissenters  from  the 
church  are  now  in  some  respects  in  a 
better  position  than  those  who  belong  to 
it,  fbr  members  of  the  established  church 
are  not  within  the  benefit  of  the  Tolera- 
tion Acts.    [Law,  Criminal,  p.  2 1 7.] 

It  would  be  a  task  of  some  difficulty 
to  enumerate  the  various  sects  which  may 
be  classed  under  the  |;eneral  head  of  Non- 
conformists. The  duef  denominations  are 
the  Presbyterians,  Independents,  Baptists, 
Wesleyan  and  Calvinistic  Methodists, 
and  (juakers.  Most  of  the  minor  sects 
of  dissenters  may  be  considered  as  only 
subdivisions  of  or  included  in  the  above 


denominations.  The  entire  number  of 
Protestant  dissenters  in  England  and 
Wales  has  been  estimated  at  2,500,000, 
including  the  Methodists,  who  may  amount 
to  about.l, 200,000.  The  number  of  mar- 
riages which  are  not  celebrated  in  con- 
formitv  with  the  rites  of  the  Established 
Church  represent  a  population  of  about 
1,160,000.  [Mabriaoe,  p.  325.]  The 
most  numerous  classes  oi  dissenters  in 
Sootiand  originated  in  a  separation  from 
the  established  church  in  1740.  They 
are  called  generally  Seceders,  and  are 
divided  into  Burghers,  Anti-Burghers, 
Original  Burghers,  and  Original  Seceders. 
There  are  also  the  body  of  dissenters 
called  the  Relief  Church,  who  separated 
from  the  establishment  in  1 758 ;  and  the 
Free  Church,  who  separated  in  1842. 
The  only  considerable  body  of  Scottish 
dissenters  of  older  standing,  with  the 
exception  of  the  Episcopalians,  are  the 
Cameronians,  or  Refi)rmed  Presbyterian 
Synod,  who  are  the  representatives  of  the 
Covenanters  of  the  seventeenth  century. 
A  few  years  ago  Mr.  Macculloch  calcu- 
lated the^ whole  number  of  dissenters  in 
Scotiand '^  (exclusive  of  about  140,000 
Roman  Catholics)  at  about  360,000  or 

380.000  persons.  In  Ireland,  exclusive 
of  the  Roman  Catholics,  who  alone  out- 
number the  adherents  of  the  established 
church  in  the  proportion  of  7^  to  one, 
the  principal  dissenters  are  the  Presby- 
terians, who  are  mosUv  confined  to  the 
province  of  Ulster.  The  Irish  Presby- 
terians amount  to  between  600,000  and 
700,000,  and  are  more  than  twenty  times 
as  numerous  as  all  the  other  bodies  of 
dissenters  in  that  country  put  together. 

NON   COMPOS   MENTIS.       [Lu- 
nacy.] 
NON-RESIDENCE.     [Benbpice,  p. 

348.1  ^ 
NORROY.    [Herald.] 
NOTARY.  This  word  is  derived  fix)m 

the  Roman  name  notarius,  a  person  who 
was  so  called  from  his  taking  down  in 
notes  or  writing  (not©)  the  words  of  a 
speaker.  The  notarii  were  in  &ct  short- 
hand writers,  and  it  is  clear  fh)m  many 
passages  of  ancient  writers  that  they  used 
symbols  of  abbreviation.  It  may  be  suffi- 
cient to  quote  the  two  following  pas- 
sages:— 
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Hie  et  tcriptof  erit  feUx  cui  litem  verbam  6«t, 
Quiqae  notb  linguun  mpexttt  cuxmun^ne  loqueatls, 
Excipiens  longfts  nora  per  eomoendia  voces. 

«  Canant  verba  licet,  manua  e«t  velocior  iUia, 
Nondum  lingua  auum,  dextra  peregit  opu». 

Martial,  Bpig.  xii.  808. 

It  seems  that  thej  were  also  employed 
to  take  down  a  man's  will  in  writing. 
The  notarii  were  often  slayes.  The 
word  is  also  sometimes  used  to  dengnate 
a  secretary  to  the  princeps  or  emperor. 
(Ausonius,  ijn^.,  136 ;  Gregor.  Naaianz^ 
in  the  letter  inscribed  rf  Nor«ptV ;  Au- 
gustin,  lib.  ii.,  *  De  Doctrina  Christiana ;' 
JXg,  29,  tit.  1,  sec  40;  Lampridius, 
Alex.  Sev,,  28 ;  see  also  the  references  in 
Faociolati,  Notarius.) 

In  the  fourth  century  the  notani  were 
called  Exceptores,  and  were  employed 
by  the  governors  oi  the  Roman  provinces 
to  draw  up  public  documents.  But  the 
persons  mentioned  under  the  later  Roman 
law,  who  corresponded  most  nearly  to 
the  modem  notary,  are  called  tabelliones; 
their  bosiness  was  generally  to  draw  up 
contracts,  wills,  and  other  instruments. 
The  forty-fourth  Novel  treats  specnally 
of  the  tabelliones  (irepl  tSv  <rvtifio?M9- 
ypapwv);  and  they  are  spoken  of  in 
various  other  parts  of  the  Novels,  and  in 
the  Code.  (Cod,  xi.,  tit  53,  &c.)  It 
appears  clear  that  as  the  word  notarius 
is  the  origin  of  the  modem  term  notary, 
so  the  tabellio  is  the  ^raon  from  whom 
were  derived  the  functions  of  the  modem 
notary  public. 

It  is  impossible  to  say  when  persons 
under  the  name  and  exercising  the  func- 
tions of  notaries  were  first  known  in 
England.  Spelman  cites  some  charters 
of  Edward  the  Confessor  as  being  exe- 
cuted for  the  king's  chancellor  by  notaries. 
(Gloss,  tit  Notarius.)  "Notaries,"  are 
mentioned  with  **  procurators,  attomies, 
executors,  and  maintainours,"  in  the  stat. 
of  27  Edward  III.  c.  1.  Thejr  were 
officers  or  ministers  of  the  ecclesiastical 
courts,  and  may  therefore  have  been  in- 
troduced into  tlus  country  at  a  very  early 
period.  It  is  generally  supposed  that  Uie 
power  of  admitting  notaries  to  practise 
vas  vested  in  ^e  archbishop  of  Canter- 
bury by  the  25  Hen.  VIII.  c  21,  §  4. 
The  term  of  service  and  the  manner  of 


admission  to  practise  are  regulated  by 
the    41    Geo.   III.   c  79,  amended  by 
6  &  7  Vict,  c  90.    The  first  of  these 
acts  prescribed  that  no  person  in  England 
should  act  as  a  public  notary  or  do  any 
notarial  act  unless  he  was  duly  sworn, 
admitted,    and   enrolled   in    the    court 
wherein  notaries  have  been  aocustomarily 
sworn,  admitted,  and  enrolled.    By  41 
Geo.  III.  a  person  must  also  have  been 
bound  by  contract  in  writing,  or  by  in- 
denture of  apprenticeship,  to  serve  as  a 
clerk  or  apprentice  for  seven  years  to  a 
public  notary,  or  to  a  scrivener  using  his 
art  and  mystery  according  to  the  privi- 
lege and  custom  of  the  city  of  London, 
and  also  being  a  notary,  who  has  been 
duly  sworn,  aamitted,  and  enrolled;  bat 
in  tiie  preamble  to  the  act  6  &  7  Vict  it 
is  stated  that  **  whereas  doubts  have  arisen 
whether  a  public  notary,  being  also  an 
attorney,  solicitor,  or  proctor,  can  have 
and  retain  any  person  to  serve  him  as 
a  derk  or  apprentice  in  his  profession  or 
business  of  a  public  notary,  and  also  at 
the  same  time  as  that  of  an  attorney, 
solicitor,  or  proctor,  and  whether  such 
service  b  in  conformity  with  the  pro- 
visions of  the  said  act"  (41  Geo.  III.  c 
79);  and  it  is  then  enacted  that  persons 
who  have  so  served  are  not  disqualified ; 
but  no  public  notary  can  retain  a  clerk 
unless  m  actual  practice ;  and  by  6  &  7 
Vict  a  term  of  five  years  is  suificient 
An  affidavit  of  the  execution  of  the  am- 
tract  must  also  be  made  and  filed,  as 
the  act  prescribes,  in  the  proper  court, 
and  the  affidavit  must  be  produced  and 
read  at  the  time  of  the  person's  admission 
and  enrolment  as  a  public  notary,  in  the 
Court  of  Faculties,  which  is  the  proper 
court  for  admitting  and  enrolling  notaries. 
The  proper  persons  for  taking  and  filing 
the  affidavits  are  the  master  of  the  facul- 
ties of  the  archbishop  of  Canterbury,  iu 
London,  his  surrogates  or  commissioners. 
The  Master  of  the  Faculties  is  authorized 
by  the  act  6  &  7  Vict  to  make  rales 
reqmring  testimonials  or  proo&  as  to  the 
character,  integrity,  abili^,  and  compe- 
tency of  persons  who  apply  for  admisaon 
or  re-admission;  but  from  his  deciaon 
there  is  an  appeal  to  the  Lord  Chancellor. 
Persons  who  act  as  notaries  for  reward, 
without   being   properly  admitted  and 
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enrolled,  are  liable  for  every  offence  to 
forfeit  and  pay  the  som  of  50/.;  but 
British  consuls  abroad  are  empowered  to 
perform  notarial  acts  (6  Geo.  IV.  c. 
87»  i  20).  The  licence  or  commission 
for  acting  as  a  notary  in  England  requires 
a  stamp  duty  of  30/.,  and  in  Scotland  one 
of  20/.  An  annual  certificate  is  also  re- 
quired. Notaries  public  who  practise 
within  the  jurisdiction  of  the  incorporated 
Company  of  Scriveners  of  London  must 
become  members  of  and  take  their  freedom 
of  that  company  under  the  acts  of  the 
41st  Geo.  III.  and  6  &  7  Vict  Instead 
of  the  oath  of  office  formerly  taken,  the 
act  6  &  7  Vict  requires,  in  addition  to  the 
oaths  of  allegiance  and  supremacy,  a  new 
oath*  for  the  honest  and  faithful  discharge 
of  their  duties ;  the  oaths  of  allegiance 
and  supremacy  are  dispensed  with  in 
cases  provided  for  by  law ;  and  a  decla- 
ration is  substituted  for  an  oath  under 
similar  circumstances. 

The  original  business  of  notaries  was 
to  make  all  kinds  of  legal  instruments : 
they  are  ofUn  spoken  of  in  former  times 
as  the  persons  who  made  wills  (Shepherd's 
Touchstone,  vol.  ii.,  407,  Preston's  ed.) ; 
but  the  attorney  and  solicitor  have  now 
got  possession  of  this  part  of  their  busi- 
ness. In  practice  their  business  is  now 
limited  to  the  attestation  of  deeds  and 
writings  for  the  purpose  of  giving  them 
such  authenticity  as  shall  make  them  ad- 
missible as  evidence  in  other  countries,  but 
principally  such  as  relate  to  mercantile 
transactions.  It  is  also  their  business  to 
make  protests  of  bills  of  exchange.  They 
also  receive,  and  lake  the  affidavits  of 
mariners  and  masters  of  ships.  Notaries 
are  mentioned  with  seijeants^it  law,  bar- 
risters, solicitors,  attorneys,  and  others 
(44  Geo.  IIL  c  98,  }  13),  as  the;  per- 
sons who  may,  for  fee  or  reward,  draw 


*  T%e  oath  is  as  followi :— "  I,  A.  B.,  do  swear, 
That  I  will  fkithflilly  exercise  the  office  of  a  Pub- 
lic Notary :  I  will  ikithfUlly  make  contracts  or 
instraments  for  or  between  any  party  or  parties 
requliing  the  same,  and  I  will  not  add  or  diminish 
anything  without  the  consent  of  sach  party  or 
parties  tbat  may  alter  the  substance  of  the  fhct ;  I 
will  not  make  or  attest  any  act,  contract,  or  instru- 
ment in  which  I  dull  know  there  is  violence  or 
fraud ;  and  in  all^thinga  1  will  act  uprightly  and 
justly  in  the  business  of  a  public  notary,  accord- 
ing to  the  best  of  my  skill  and  ability." 

VOL.  U. 


or  prepare  conveyances  or  deeds'relating 
to  real  or  personal  estate,  or  proceedings 
in  law  or  equity.  A  recent  act  (5th  & 
6th  William  IV.  c.  70,  }  5)  provides 
that  in  cases  of  such  actions  or  suits  being 
brought  in  any  court  of  law  or  equi^ 
within  any  of  the  territories  or  depen- 
dencies of  Great  Britain  abroad,  as  in  the 
act  mentioned,  public  notaries,  with  other 
persons  named  in  the  act,  are  authorized 
to  receive  solemn  declarations  in  writing, 
in  the  form  j^rescribed  by  the  act;  and 
such  declarations,  when  certified  under 
their  signature  and  seal,  and  transmitted, 
shall  be  allowed  in  all  such  actions  and 
suits  to  have  the  same  force  as  if  the  per- 
sons making  the  declarations  had  ap- 
peared and  sworn  or  affirmed  the  matters 
therein  contained  in  open  court,  or  upon 
a  commission  issued  fbr  the  examination 
of  witnesses. 

NOTE  AND  BILL.  [MoNEy,  p. 
358.1 

NOTES,  BANK.  [Bank";  Monet,  p. 
355.] 

NOVELL^:.  [Justinian's  Legis- 
lation.] 

NUISANCE,  or  NUSANCE,  is  a 
term  derived  immediately  firom  the 
French  meiscmce,  and  ultimately  from  the 
Latin  nocere  *<to  hurt;"  it  signifies  an 
unlawful  act  or  omission  which  occasions 
annoyance,  damage,  or  inconvenience  to 
others.  Nuisances  nuy  either  be  illegal 
acts  or  omissions  of  legal  duties,  and  are 
of  two  kinds,  common  or  public  nuisances, 
which  affect  all  persons,  and  private 
nuisances,  which  injure  individuals. 
Among  common  nuisances  are,  annoy- 
ances in  highways,  public  bridges,  or  navi- 
sable  rivers,  wluch  are  produced  by  ren- 
dering the  passa^  inconvenient  or  dan- 
^rous,  either  positively  by  actual  destruc- 
tion, or  negatively  by  omitting  to  repair  in 
cases  where  the  law  imposes  tiie  duty  of 
rehiring. 

Noxious  processes  <tf  trade  or  manu- 
fiEKSturein  towns  are  common  nuisanoes 
by  reason  of  the  danger  to  the  health  of 
the  inhabitants;  and  brothels,  disorderly 
alehouses,  gaming-houses,  and  unlicensed 
stage-plays  are  held  to  be  common  nui- 
sances, both  on  account  of  the  injury 
alleged  to  be  done  by  them  to  public  mo- 
rals and  of  the  danger  to  the  public  peace 
2f 
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by  drawing  together  dissolute  persons. 
The  remedy  for  a  public  naisance  is  by 
presentment  or  indictment;  and  the 
offender,  upon  conviction,  .  may  be 
punished  by  fine  and  imprisonment  It 
is  said  also  that  in  the  case  of  a  positive 
obstruction  to  the  free  enjoyment  of  a 
public  right,  it  may  form  part  of  the 
judgment  that  the  offender  shall  remove 
the  nuisance  at  his  own  cost;  **and  it 
seemeth  to  be  reasonable,"  says  Hawkins 
(book  i.,  ch.  75,  sect  15),  that  those  who 
are  convicted  of  any  other  common  nui- 
sance should  also  have  the  like  judg- 
ment" 

Private  nuisances  are  annovances 
which  affect  individuals  only.  Thus,  if 
my  neighbour  builds  a  house  so  near  to 
mme  that  he  obstructs  my  ancient  lights, 
or  throws  the  water  from  his  roof  upon  my 
house  or  land,  this  is  a  private  nuisance ; 
so  also  if  he  keeps  noisome  animals,  or 
sets  up  an  offensive  trade  or  hazardous 
manumctory  so  near  to  my  dwelling- 
house  that  tiie  free  enjoyment  of  my  pro- 
perty is  interrupted  either  by  injury  to 
my  health  or  comfort,  or  the  apprehension 
of  danger.  The  remedy  fbr  a  private 
nuisance  is  an  action  upon  the  case,  in 
which  damages  may  be  recovered  aocord- 
ingto  the  injury  sustained. 

The  abatement  of  a  nuisance  is  literally 
the  heating  down  or  destmction  of  a  nui- 
sance. A  man  may  abate  a  nuisance, 
that  is,  remove  it,  if  he  commits  no 
breach  of  the  peace  in  abating  it,  and  does 
no  more  injury  to  the  thing  which  is  a 
nuisance  than  is  necessary  for  abating 
it  If  a  gate  or  other  obstacle  is  placed 
across  a  public  road,  any  man  may  abate 
it ;  and  if  a  man  builds  a  wall,  for  instance, 
which  obstructs  a  man's  ancient  lights, 
he  may  pull  down  the  wall,  subject  to  the 
condition  already  mentioned. 

NULLIFICATION.  [United 

States,  Conbtitdtion  op.] 

NULLITY  OF  MARRUGE.  [Mak- 
riage,  p.  326.] 

NUN.    [Monk,  p.  865.] 

NUNCIO  (^Numio,  in  Italian;  Nun- 
tius,  in  Latin)  signifies  a  messenger,  but 
is  used  more  particularly  to  designate 
the  ambassadors  sent  hj  the  pope  to 
foreign  courts.  The  nuncio  is  general'y 
a  prelate  of  the  court  of  Rome;  if  a 


cardinal,  he  is  staled  **  lecate."  Previons 
to  the  Council  of  Trent,  the  papal  nnncioe 
in  foreign  countries  acted  as  jndees,  in 
the  first  instance,  of  matters  which  were 
within  ecclesiastical  jurisdiction;  but 
since  that  time  they  have  acted  as  judges 
of  appeal  from  the  decisions  of  tiie  re- 
spective bishops,  in  those  countries  only 
which  are  subject  to  the  decretals  and 
discipline  of  tiie  council  of  Trent  In 
other  kingdoms  and  states,  such  as  France, 
Austria,  Tuscany,  &c,  which,  though 
Catholic,  hold  themselves  independent  of 
the  court  of  Rome  in  matters  of  dia- 
dpline,  the  nuncio  has  no  jurisdiction 
whatever,  and  has  merely  a  diplomatic 
character,  like  the  minister  of  an^  other 
foreign  power.  [Legate.]  (P^  Richard, 
Bihliotheque  Sacr^y  art  "Nonce.") 
NUNCUPATIVE  WILL.    [Wiu.] 

O. 

OATH.  Oaths  have  been  in  use  in  all 
countries  of  which  we  have  any  exact 
infonnation,  and  it  is  probable  that  there 
is  no  nation  which  has  any  dear  notion 
of  a  Supreme  Being,  or  of  superior 
beings,  that  does  not  make  use  of  oaths 
on  certain  solemn  occasions.  An  oath 
may  be  described  generalljr  as  an  «p^etii 
or  address  to  a  superior  bemg,  by  which 
the  person  making  it  engages  to  declare 
the  truth  on  the  occasion  on  which  he 
takes  the  oath,  or  by  which  he  promises 
to  do  something  hereafter.  The  person 
who  imposes  or  receives  the  oath,  imposes 
or  receives  it  on  the  supposition  that  the 
person  making  it  apprehends  some  evil 
consequences  to  himself  firom  the  superior 
Being,  if  he  should  violate  the  oath. 
The  person  taking  the  oath  may  or  may 
not  fear  such  consecpienoes,  but  the  value 
of  the  oatii  in  the  eyes  of  him  who  rfr> 
eeives  or  imposes  it  consists  in  the  opinion 
wMch  he  has  of  its  influence  over  the 
person  who  takes  it  An  oath  may  be  taken 
voluntarily,  or  it  may  be  imposed  on  a 
person  under  certain  drcumstances  by  a 
political  superior;  or  it  may  be  the  only 
condition  on  which  the  assertion  or  de- 
claration of  a  person  shall  be  admitted 
as  evidence  of  any  fiact 

The  form  of  taldng  the  oath  has  varied 
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rtly  in  different  ooantries.  Among 
Greeks,  a  person  sometimes  placed 
his  hand  on  the  altar  of  the  deity  by 
"whom  he  swore ;  bat  the  forms  of  oaths 
were  almost  as  varions  as  the  occasions. 
Oate  were  often  nsed  in  judicial  pro- 
ceedings among  the  Greeks.  The  Di- 
eastse,  who  were  judges  and  jurymen, 

Sive  their  verdict  upon  oath.  The 
eliastic  oath  is  stated  at  length  in  the 
speech  of  Demosthenes  against  Timo- 
crates  (c.  36).  It  does  not  appear  that 
the  oatii  was  always  imposed  on  wit- 
nesses in  judicial  proceedings;  and  yet 
it  appears  that  sometimes  witnesses  gave 
their  evidence  on  oath :  perhaps  the  oath 
on  the  part  of  witnesses  was  generally 
voluntary.  (Demosth.,  Uphs  "A^wfiov 
Tcv8,  c  16;  Karh  K6iwyos,  c.  10;  and 
Meier  and  Schomann,  Att,  Process,,  p. 
675.) 

In  the  Roman  jurisprudence,  an  oath 
was  required  in  some  cases  from  the 
plaintij^  or  the  defendant,  or  both.  Thus 
the  oath  of  calumny  was  required  from  the 
plaintiff  which  was  a  solemn  declaration 
that  he  did  not  prosecute  his  suit  for  any 
fraudulent  or  malicious  purpose.  The 
offence  of  fiilse-swearing  was  perfurium, 
perjury;  but  it  was  considered  a  less 
offence  in  a  party  to  a  suit  when  the  oath 
was  imposed  by  &  judex  than  when  it 
was  voluntary.  It  does  not  appear  that 
in  civil  proceedings  witnesses  were  ne- 
cessarily examined  on  oath;  but  wit-, 
nesses  appear  to  have  been  examined  on 
oath  in  the  judicia  publica,  which  were 
criminal  proceedings.  The  title  in  the 
IHffest,  'De  Testibus'  (22,  tit  5),  makes 
no  mention  of  the  oath,  though  it  speaks 
of  punishment  being  inflic^d  on  wit- 
nesses who  bore  &lse  testimony. 

The  law  of  England,  as  a  general  rule, 
requires  all  evidence  or  testimony  for 
judicial  purposes  to  be  given  on  oatii, 
and  all  persons  may  be  sworn  as  wit- 
nesses who,  being  questioned  on  the 
occasion  of  taking  the  oath,  will  declare 
their  belief  ^  ^the  existence  of  God,  in 
a  future  state  of  rewards  and  punish- 
ments, and  who  will  further  declare  their 
belief  that  perjury  will  be  punished  'by 
the  Deity.  Tms  rule  permits  all  persons, 
of  all  religious  persuasions,  who  profess 
to  have  the  necessary  belief,  to  be  sworn 


as  witnesses;  and  it  excludes  all  other 
persons  from  being  witnesses.  A  Jew, 
a  Mohammedan,  and  a  Hindu  may  be 
sworn  as  witnesses,  but  they  must  se- 
verally take  the  oath  in  that  form  which 
is  sanctioned  by  the  usa^  of  their 
country  or  nation,  and  which  they  se- 
verally consider  to  be  binding.  It  follows 
that  a  person  who  professes  atheism,  or 
who  does  not  profess  such  belief  as  is 
stated  above,  cannot  be  sworn,  and  oon- 
sequentiy  cannot  be  admitted  to  give 
testimony  for  judicial  purposes.  Children 
also  who  are  too  young  to  understand 
the  nature  of  an  oath,  and  adults  who  . 
are  too  ignorant  or  too  weak  in  intellect 
to  understand  what  is  meant  by  an  oath, 
cannot  be  sworn  as  witnesses.  The  of- 
fence of  declaring  what  is  false,  when 
a  witness  is  exammed  upon  oath,  consti- 
tutes Perjury.   [Law,  Criminal,  p.  25.] 

Declarations  made  by  a  person  under 
the  apprehension  of  immediate  death  are 
generally  admitted  as  evidence  in  judi- 
cial proceedings,  when  properly  verified ; 
for  it  is  considered  that  the  circumstances 
in  which  the  person  is  placed  at  the  time 
of  making  uie  declaration,  Aimish  as 
strong  motives  for  veracity  as  the  obli- 
gation of  an  oath.  Quakers  also,  in  all 
civil  cases,  were  allowed  by  the  statute 
7  &  8  Wm.  III.  c  34,  to  give  their 
evidence  on  affirmation;  and  now  the 
affirmation  of  Quakers  and  Moravians  is 
admissible  in  all  judicial  proceedings, 
both  civil  and  criminal.  When  a  de- 
fendant in  chancery  is  entitied  to  privi- 
lege of  peerage,  or  as  a  lord  of  parliament, 
he  is  required  to  give  his  answer  to  a  bill 
upon  honour  only ;  and  in  the  case  of  a 
corporation,  the  corporate  body  defend- 
ants put  in  their  answer  under  their  com- 
mon seal.  Other  defendants  are  required 
to  put  in  their  answer  upon  oath.  For 
other  matters  connected  with  judicial 
evidence  see  Evidence. 

•An  oath  is  required  in  England  in  a 
great  many  cases  besides  judicial  pro- 
ceedings, as  for  instance,  on  admission 
to  places  of  public  trust,  and  on  a  variety 
of  other  occasions.  By  an  act  of  the  5 
&  6  Wm.  IV.  c.  62,  the  lords  of  the 
Treasarj  are  empowered  to  substitute  a 
dedaiation  in  lieu  of  an  oath,  solemn 
affirmation,  or  affidavit,  in  a  variety  of 
2f  2 
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cases,  such  as  relate  to  the  revenaes  of 
Customs  or  Excise,  the  Post-Office,  and 
other  departments  of  administration  men- 
tioned in  the  second  section  of  this  act 
This  act  also  substitutes  declarations  in 
lieu  of  oaths,  solemn  affirmations,  and 
affidavits,  in  various  other  cases  enu- 
merated in  the  act ;  for  instance,  where 
a  person  seeks  to  obtain  a  patent  under 
the  Great  Seal.  Justices  of  the  peace 
and  others  are  (}  13)  prohibited  from 
administering  or  receiving  oaths,  affi- 
davits, or  solemn  affirmations,  touching 
any  matter  or  thing  whereof  such  justice 
or  other  person  luis  not  cognizance  or 
jurisdiction  by  some  statute  in  force  at 
the  time;  with  certain  exceptions  how- 
ever, specified  in  the  latter  part  of  this 
section.  The  object  of  this  section  was 
to  put  an  end  to  the  practice  of  adminis- 
tering and  receiving  oaths  and  affidavits 
voluntarily  made  in  matters  not  the  sub- 
ject of  any  judicial  inquiry,  nor  in  any- 
wise pending  or  at  issue  before  the  person 
by  whom  such  oaths  or  affidavits  were 
administered  or  received.  But  this  act 
does  not  extend  or  apply  to  cases  where 
the  oath  of  allegiance  then  was  or  there- 
after might  be  required  to  be  taken  by 
any  person  who  may  be  appointed  to  any 
office ;  nor  does  it  extend  or  apply  to  any 
oath,  .solemn  affirmation,  or  affidavit, 
which  then  was  or  thereafter  might  be 
made  or  taken,  or  required  to  be  made  or 
taken,  in  any  judicial  proceeding,  in  any 
court  of  justice,  or  in  any  proceeding  for 
or  by  way  of  summary  conviction  before 
any  justice  of  the  peace.  (6  7.)  Persons 
who  wilfully  and  corruptly  make  or 
subscribe  any  declaration,  under  the 
provisions  of  this  act,  knowing  the  same 
to  be  untrue  in  any  material  particular, 
are  declared  ($  21)  to  be  gtiilty  of  a 
misdemeanor.  The  statute  of  1  &  2 
Vict.  c.  77,  provides  the  same  privilege 
of  solemn  affirmation  for  persons  who 
have  been  Quakers  or  Moravians,  and 
have  ceased  to  be  such,  but  still  eutertun 
conscientious  objections  to  the  taking  of 
an  oalli,  as  they  would  have  enjoyed  if 
they  were  still  Quakers  or  Moravians. 

As  oaths  may  be  either  voluntary  or 
may  be  imposed  by  a  political  superior, 
so  tiiey  may  be  imposed  either  on  extra- 
judicial or  on  judicial^occasions.    Oaths 


which  are  imposed  on  occasion  of  judicial 
proceedings  are  the  most  firequent  in  this 
country,  and  the  occaaons  are  the  most 
important  to  the  interests  of  society.  The 
principle  on  which  an  oath  is  adnumster- 
ed  on  judicial  occasions  is  this :  it  is  sup- 
posed that  an  additional  security  is  there- 
by acquired  for  the  veracity  of  him  who 
takes  the  oath.  Bentham,  in  his  'Ka- 
tionale  of  Evidence,'  on  the  oomtrary, 
affirms  that  **  whether  principle  or  expe- 
rience be  regarded,  the  oath  will  be  fimnd, 
in  the  hands  of  justice,  an  altogether  use- 
less instrument ;  in  the  hands  of  injustice, 
a  deplorably  serviceable  one ;"  **  tliat  it  is 
inefficacious  to  all  good  purposes,"  and 
**  that  it  is  by  no  means  memcacioas  to 
bad  ones." 

The  three  fnat  sanctions  or  securities 
for  veracity  in  a  witness,  or,  to  speak 
perhaps  more  correctiv,  the  three  great 
sanctions  against  mendacity  in  a  witness, 
are,  the  punishment  legally  imposed  on  a 
person  wno  is  convicted  of  false  swearing, 
the  punishment  inflicted  by  public  0|anioa 
or  tne  positive  morality  of  society,  and 
the  fear  of  punishment  from  the  Deitv, 
in  this  world  or  the  next,  or  in  both. 
The  common  opinion  is,  that  all  the 
three  sanctions  operate  on  a  witness, 
though  the^  operate  on  different  witnesses 
in  very  different  degrees.  A  man  who 
does  not  believe  tbit  the  Deity  will 
punish  fiUse  swearing  can  only  be  under 
the  influence  of  the  first  two  sanctions ; 
and  if  his  character  is  such  that  it  cannot 
be  made  worse  than  it  is,  he  may  be  under 
the  influence  of  the  first  sanction  only. 
Bentham  affirms  that  the  third  sanction 
only  appears  to  exercise  an  influence  in 
any  case,  because  it  acts  in  conjunction 
with  **  the  two  real  and  effident  sanctions," 
**  the  political  sanction  and  the  moral  or 
popular  sanction ;''  and  that  if  it  is  strip- 
ped of  those  accompaniments,  its  impo- 
tence will  appear  immediately. 

Beutham's  chief  argument  is  as  fbllows : 
**  that  the  supposition  of  the  efficiency  of 
an  oath  is  absurd  in  principle.  It  as- 
cribes to  man  a  power  over  his  Maker. 
It  supposes  the  Almighty  to  stand  en- 
gage<t  no  matter  how,  but  abaolutely 
engaged,  to  inflict  on  every  individuu 
by  whom  the  ceremony,^^after  having 
been  performed,  has  been  profiined,— a 
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punishment  (no  matter  what)  which,  but 
for  the  ceremony  and  the  profanation,  he 
would  not  have  inflicted.  It  supposes 
him  thus  prepared  to  inflict,  at  command, 
and  at  all  times,  a  punishment,  which, 
being  at  all  times  the  same,  at  no  time 
bears  any  proportion  to  the  offence.*' 
Again  :  **  either  tlie  ceremony  causes 
punishment  to  be  inflicted  by  the  Deity, 
m  cases  where  otherwise  it  would  not 
have  been  inflicted;  or  it  does  not  In 
the  former  case  the  same  sort  of  authority 
is  exercised  by  man  over  the  Deity,  as 
that  which,  in  English  law,  is  exercised 
over  the  judge  by  the  legidator,  or  over 
the  sheriff  by  the  judge.  In  the  latter 
case  the  ceremony  is  a  mere  form  without 
anyuseful  effect  whatever." 

The  absurdity  of  this  argument  hardly 
needs  to  be  exposed.  He  who  adminis- 
ters the  oath,  by  virtue  of  the  power 
which  he  has  to  administer  it,  and  the 
political  superior  who  imposes  the  oath, 
may  either  believe  or  not  believe  that 
the  Deity  wiU  punish  false  swearing,  and 
it  is  quite  immaterial  to  the  question 
which  of  the  twp  opinions  they  entertain. 
That  which  gives  ue  oa&  a  value  in  the 
eyes  of  him  who  administers  it,  or  of  that 
political  superior  who  imposes  it,  is  the 
<^inion  of  &e  person  who  takes  the  oath ; 
and  if  the  individual  who  takes  the  oath 
believes  that  the  Deity,  in  case  it  is  pro- 
fimed,  will  inflict  a  punishment  which 
otherwise  he  would  not  inflict,  the  object 
of  him  who  enforces  the  oath  is  accom- 
plished, and  an  additional  sanction  against 
mendacity  is  secured.  It  matters  not 
whether  the  Deity  will  punish  or  not, 
nor  whether  he  who  enforces  the  oath 
believes  that  he  will  punish  or  not :  if  he 
who  takes  tiie  oath  believes  that  the 
Deity  wUl  punish  flilse  swearing,  that  is 
raffident  to  show  that  the  oath  is  of  itself 
a  sanction. 

The  fear  of  legal  punishment  is  ad- 
mitted by  Bentham  to  be  a  sanction 
against  mendacity.  But  the  legal  punish- 
ment may  or  may  not  overtake  the 
offender.  Legal  punishment  may  follow 
detection,  but  the  perjury  may  not  he 
detected,  and  therefore  not  punished. 
Is  ^e  oath,  or  would  a  declaration  with- 
out oath  be,  *'a  mere  form  without  any 


useful  effect  whatever,'*  because  the  legal 
punishment  may  not,  and  frequently  does 
not  overtake  the  offender?  When  a 
Greek  or  a  Roman  swore  by  his  gods,  in 
whose  existence  he  believed,  and  who, 
being  mere  imaginations,  could  not  pu- 
nish him  for  his  perjury,  was  not  his 
belief  in  their  existence  and  their  power 
and  willingness  to  punish  perjury  a  sanc- 
tion against  mendacity?  All  antiquity 
at  least  thought  so. 

There  are  occasions  on  which  oaths 
are  treated  lightly,  on  which  he  who  im- 
poses the  oaUi,  he  who  takes  it,  and  the 
community  who  are  witnesses  to  it,  treat 
the .  violation  of  it  as  a  trivial  matter. 
Such  occasions  as  these  fnmish  Bentham 
with  arguments  against  the  efficacy  of 
oaths  on  all  occasions.  Suppose  we  ad- 
mit, with  Bentham,  as  we  do  merely  for 
the  sake  of  the  argument,  that  **  on  some 
occasions  oaths  go  with  the  English 
clergy  for  nothing;*'  and  this,  notwith- 
standing the  fact,  which  nobody  can 
doubt,  "  that  among  the  English  clergy 
believers  are  more  abundant  than  un- 
believers.'' The  kind  of  oaths  "  which 
go  for  nothing"  are  not  mentioned  by 
Bentham,  but  they  may  be  conjectured. 
Now,  if  all  oaths 'went  for  nothing  with 
the  clergy,  or  with  any  other  body  of 
men,  the  dispute  would  be  settled.  But 
this  is  not  the  fact.  If  in  any  way  it  has 
become  the  positive  morality  of  any  body 
of  men  that  a  certain  kind  of  oath  should 
go  for  nothing,  each  individual  of  that 
body,  with  respect  to  that  kind  of  oath, 
has  the  opinion  of  his  bodv.  He  does 
not  believe  that  such  oath,  if  broken,  will 
bring  on  him  divine  punishment,  and 
therefore  such  oath  is  an  idle  ceremony. 
But  if  there  is  any  oath  the  violation  of 
which  he  thinks  will  bring  on  him  divine 
punishment,  his  opinion  as  to  that  kind 
of  oath  is  not  at  all  affected  by  his  opinion 
as  to  the  other  kind  of  oath.  Now, 
oaths  taken  on  judicial  occasions  are  by 
the  mass  of  mankind  considered  to  be 
oaths  the  violation  of  which  will  bring 
some  punishment  some  time,  and  therefore 
thej  have  an  influence  on  the  great  ma- 
jority of  those  who  take  them.  Whether 
society  will  in  time  so  far  improve  as  to 
render  it  safe  to  dispense  with  this  cere- 
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moDy  in  judicial  proceecUngs,  cannot  be 
affirmed  or  denied ;  but  a  legislator  who 
knows  what  man  now  is,  will  require 
better  reasons  for  the  abolition  of  judicial 
oaths  than  Bentham  has  given. 

How  &T  the  requisition  of  an  oath  may 
be  injurious  in  excluding  testimony  in 
certain  cases,  and  how  mr  oaths  on  so- 
lemn and  important  occasions  may  be 
made  most  efficacious,  and  in  what  cases 
it  may  be  advisable  to  substitute  declara- 
tions m  lieu  of  oaths,  are  not  matters  of 
consideration  here.  It  is  enough  here  to 
show  that  an  oath  is  a  sanction  or  security 
to  some  extent,  if  the  person  who  takes 
it  fears  divine  punishment  in  case  he 
should  violate  it ;  and  that  this,  and  no 
other,  is  the  ground  on  which  the  oath  is 
imposed. 

indeed  it  is  evident  that  in  English 
procedure  the  professed  opinion  or  belief 
of  the  person  who  takes  the  oath  is  the 
only  reason  for  which  courts  of  justice 
either  admit  or  refuse  to  receive  his 
evidence ;  and  this  is  shown  by  the 
questions  which  may  be  put  to  a  witness 
when  he  comes  to  deliver  his  evidence 
in  a  court  of  justice. 

There  is  some  difficulty  in  stating  ac- 
curately how  &r  oaths  were  required 
from  witnesses  in  Roman  procedure 
under  the  republic  and  the  earlier  em- 
perors. In  addition  to  what  has  been 
stated,  the  reader  may  refer  to  Cicero, 
Pro  Q.  Hose.  Comoed.,  c.  15,  &c. ;  and 
Noodt,  Op,  Omn.,  iL  479,  *De  Testibus.' 
By  a  constitution  of  Constantine,  all  wit- 
nesses were  required  to  give  their  testi- 
mony on  oath;  and  this  was  again  de- 
clared by  a  constitution  of  Justinian. 
(Cod,  4,  tit  20,  8.  9,  16,  19.) 

Many  persons  conscientiously  object 
to  the  taking  of  an  oath  on  religious 
grounds,  and  particularly  with  reference 
to  our  Saviour's  prohibition  {MeUth,  v. 
33).  On  the  subject  of  oaths  in  general 
the  reader  may  consult  Grotins,  X^  Jure, 
B.  &  P.,  lib.  ii,  c.  13;  Paley's  Moral 
Philosophy ;  Tyler's  Griffin  and  History 
of  Oaths ;  the  Law  Magazine,  vol.  xii. ; 
and  the  work  of  Bentham  already  re- 
ferred to. 

OFFERINGS.     [Tithes.] 

OFFICE  FOUND.    By  tiie  common 


law  of  England,  where  the  king  is  en* 
tided,  upon  the  occurrence  of  certain 
events,  to  take  possession  of  real  or  per- 
sonal property  previously  belonging  to  a 
subject,  the  mcts  upon  which  the  king's 
titie  accrues  must  be  first  ascertained  bj 
an  inquisition  or  inquest  of  office.  This 
inquiiy  is  executed  by  some  officer  of  the 
crown,  such  as  the  escheator,  coroner,  or 
sheriff,  or  persons  specially  commia- 
sioned  for  the  purpose,  and  the  &cts  are 
ascertained  by  a  jury  of  an  indeterminate 
number,  but  consisting  usually,  though 
not  necessarily,  of  twelve  men.    Such  in- 

3 nests  were  much  more  frequent  before 
le  abolition  of  military  tenures,  when 
inquisitions  post  mortem  were  instituted 
upon  the  death  of  any  of  the  king's 
tenants,  to  inquire  of  what  lands  he  died 
possessed,  and  of  any  other  matters  tend- 
ing to  establish  the  king's  rights  respect- 
ing the  property  of  the  deceased.  [  Jubt.] 
When  an  inquisition  of  this  kind  has 
been  executed  and  returned,  it  is  said  to 
be  an  office  found.  Thus  where  treasure 
has  been  discovered  under  circumstances 
which  do  not  give  it  to  the  owner  of  the 
land,  an  inquest  is  held,  and  the  king» 
upon  office  found,  takes  it ;  and  where  a 
person  of  illegitimate  birth  dies  intestate, 
the  king  (if  he  is  the  immediate  lord  of 
the  fee),  upon  office  found,  is  entitled  t6 
all  his  land:  in  the  latter  case  however 
the  land  is  generally  granted  again  to 
some  person  or  persons  who  can  make 
out  the  most  reasonable  claim  to  it  So 
also  the  verdict  of  a  jury  upon  a  coro- 
ner's inquest,  declaring  aperson  to  have 
died  utfelo  (^  se,  is  an  office  found,  upon 
which  the  king  becomes  entitled  to  lake 
possession  of  me  property  of  the  de* 
ceased. 

OFFICERS  OP  THE  ARMY  AND 
NAVY.  [CoMBnssioN ;  Aide-de-camp  ; 
Adjutant;  Admibal;  Captain;  Co^ 
LONEL ;  Cornet  ;  Ensign  ;  Genebal,&c.1 

OFFICIAL.     [Archdeacon,  p.  180.] 

OLIGARCHY.  [Democracy;  Go- 
vernment.] 

OPTION,  ARCHBISHOFS.  [Bi- 
shop, p.  379.] 

ORDER  m  COUNCIL.  This  ex- 
pression  is  chiefly  known  in  connection 
with  the  measures  taken  by  the  British 


ORDER  IN  COUNCIL.         [  439  ] 


ORDINARY. 


^enunent  in  1807  and  1809,  in  retalia- 
tion of  the  Berlin  and  Milan  decrees  of 
Napoleon,  by  which  Great  Britain  and 
her  colonies  were  declared  in  a  state  of 
blockade.  The  measure  of  retaliation 
had  .the  effect  of  treating  as  enemies,  not 
only  France  and  its  dependencies,  but  all 
who,  either  voluntarily  or  by  compulsion, 
gave  obedience  to  the  decrees.  A  full 
account  of  the  matter  will  be  found  under 
the  head  BLocKiiDE.  There  has  been  much 
dispute  as,  to  the  legality  of  these  orders. 
The  law  of  nations  lias  acknowledged 
the  blockading  of  lines  of  coast  against 
the  commerce  even  of  neutral  or  friendly 
powers,  when  the  object  is  to  punish  the 
state  so  blockaded,  and  the  belli^rent 
power  has  a  force  on  the  spot  sufficient  to 
make  the  blockade  actual  and  physical. 
But  where  a  belligerent  power  goes  be- 
yond this,  and  declares  some  place  at 
which  it  has  no  armed  force  under  a  state 
of  blockade,  it  simply  issues  an  edict 
against  the  freedom  of  commerce,  au- 
thorizes its  cruisers  to  seize  vessels  which 
are  not  impeding  any  warlike  operations, 
and  covertly  declares  hostilities  against 
the  states  affected  by  the  fictitious  block- 
ade. The  law  of  nations  has  never  coun- 
tenanced such  a  licence,  and  it  came  to  be 
a  question  whether  these  orders  in  council* 
being  thus  not  of  an  executive  but  of  a 
legislative  character,  were  legal,  the  Privy 
Council  not  having  any  legislative  au- 
thority in  this  country,  except  in  so  far 
as  it  may  be  authorized  by  act  of  parlia- 
ment In  fkvour  of  the  orders,  it  ,wa8 
maintained  that  they  were  merely  part  of 
the  execution  of  the  ro^al  prerogative  of 
declaring  and  conducting  war,  and  that 
they  were  methods  of  legitimate  retalia- 
tion, bv  which  individcuds  undoubtedly 
suffered,  as  individuals  always  must 
where  warlike  operations  are  conducted 
on  a  hirge  scale.  Analogy  was  taken 
ttom.  the  exerdse  of  the  crown's  prerogap 
tive  during  war,  in  prohibiting  the  sup- 
plying of  the  enemy  with  commodities 
contraband  of  war— an  interference  with 
the  freedom  of  commerce  justified  by  the 
necesnty  of  the  case.  But  these  argu- 
ments did  not  satisfy  the  country  gene- 
rally that  the  measure,  if  it  was  a  right 
one,  should  not  have  been  accomplished 


by  Act  of  Parliament  instead  of  Order  in 
douncil. 

It  is  difficult  to  draw  the  line  between 
what  may  and  what  may  not  be  accom- 
plished by  Order  in  Council.  There 
have  been  various  occasions  on  which,  in 
cases  of  emergency,  orders  in  council  have 
been  issued  contrary  to  law,  and  those 
who  have  been  concerned  in  passing,  pro- 
mulgating, or  enforcing  them  have  trusted 
to  legislative  protection,  and  taken  on 
themselves  the  personal  responsibility  of 
the  proceeding.  In  the  year  1766,  when 
there  was  a  deficient  harvest  and  the  pro- 
spect of  famine,  an  order  in  council  was 
issued  prohibiting  the  exportation  of  com 
from  the  British  ports.  In  the  imme* 
diately  ensuing  parliament  the  act  7  Geo. 
III.  c.  7,  was  passed  for  indemnifying 
all  persons  who  had  advised  the  order  or 
acted  under  it,  and  for  givinff  compensa- 
tion to  all  who  had  sunered  by  its  en- 
forcement The  act  in  reference  to  the 
order  declared,  **  which  order  could  not 
be  justified  by  law,  but  was  so  much  for 
the  service  of  the  public,  and  so  necessary 
for  tiie  safe^  and  preservation  of  his 
majes^s  subjects,  that  it  ought  to  be  jus- 
tified by  act  of  parliament"  All  orders 
restricting  trade— unless  when  they  are 
within  the  justification  of  the  national 
war  policy — and  all  orders  suspending 
the  operation  of  any  act  of  parliament, 
would  require  an  act  of  indemnity.  There 
are  some  matters  affecting  trade  and  the 
revenue,  as  to  which  oraers  in  council 
are  specially  authorized  hy  act  of  parlia- 
ment Thus  in  the  Customs'  Duties  Act, 
when  there  is  any  scale  of  duties  to  be 
paid  by  the  subjects  of  a  state  having  a 
treaty  of  redprocity  with  Britain,  it  is 
enacted  that  the  treats  of  reciprocity,  and 
consequentiy  the  rient  to  import  at  the 
lower  duties,  shall  be  declared  by  order 
in  council.  By  the  International  Copy- 
right Act  1  &  2  Vict  c  59,  the  countries 
which,  by  their  conceding  a  term  of 
copyright  to  works  published  in  Britain 
are  to  enjoy  a  similar  privilege  here,  may 
be'declarea  by  order  in  council. 

ORDERS      OF      KNIGHTHOOD. 


[Knighthood.] 
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signifies    the 


This  term  commonly 
bishop   of    the    diocese, 
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who  is  in  geDeral,  and  of  common  right, 
the  ordinary  judge  in  ecclesiastical 
causes  arising  within  his  jurisdiction. 
(Lindwoode's  Provinciale,  lih.  i.,  tit.  3.) 
The  term  is  also  applied  to  the  commis- 
sary or  official  of  the  bishop,  and  to  other 
persons  haying,  by  custom  or  peculiar 
priyilege,  iudicial  power  annexed  to  their 
offices  or  oignities.  Thus  an  archdeacon 
is  an  ordinary.  A  bishop  therefore  is 
always  an  ordmary,  but  every  ordinary  is 
not  a  bishop. 

The  term  is  deriyed  from  the  Canonists, 
and  is  in  common  use  in  seyeral  Euro- 
pean countries.  Since  the  Lateran  Oun- 
dl,  when  the  apostolic  see  assimied  the 
power  of  presenting  to  benefices,  the  pope 
has  sometim.es  been  called  by  canoui<»I 
writers  "ordinarius  ordinariorum."  In 
England  the  probate  of  wills,  the  granting 
of  letters  of  aidministration,  the  admission, 
institution,  and  induction  of  parsons,  and 
seyeral  other  authorities  of  a  judidal  na- 
ture, are  vested  in  the  ordinary.  The 
judex  ordinarius  of  the  canon  and  of  the 
later  Roman  law  is  a  judge  who  has  ju- 
dicial oo^izance  in  his  own  proper  right, 
as  such  jud^  of  all  causes  arising  wiSiin 
the  territorial  limits  of  his  iuriMlicdon. 
He  is  opposed  to  the  judex  delectus,  or 
extraorainarius,  whose  jurisdiction  ex- 
tends only  to  such  causes  as  are  specifi- 
cally delegated  to  him  by  some  superior 
authority.  (Ayliffe's  Potrergon,  p.  309 ; 
Justin.,  NcvilL  20,  c.  8,  and  ;i  12,  c.  31.) 
With  reference  to  this  distinction,  it  be- 
came usual  to  apply  the  term  •*  ordinary" 
to  bishons,  who,  when  acting  in  their  ju- 
dicial character  in  ecclesiastical  causes, 
have  strictly  an  ordinary  jurisdiction; 
and  we  find  it  used  in  this  sense  by  Brao- 
ton  and  the  earliest  writers  upon  Englidi 
law. 

OSTRACISM.  [Banishment,  p. 
252.] 

OUTLAWRY.  This  term,  which  is 
derived  fh>m  the  Saxon  Utlagh  or  Ulh- 
lagK  signifies  an  exclusion  from  Uie 
benefits  and  protection  of  the  law.  In 
English  law  it  is  a  punishment  consequent 
upon  a  flight  from  justice,  or  a  contu- 
macious neglect  or  refusal  to  appear  and 
Answer  for  a  dvil  or  criminal  trans- 
gression, in  obedience  to  the  process  of  a 


court  of  competent  jurisdiction.  By  the 
laws  of  the  Anglo-Saxons,  continued 
after  the  Conquest,  an  outlaw,  who  was 
also  called  langhlesman  (lawless  man) 
and  jrendlesman  (friendless  man),  lost 
his  Itberam  legem^  and  had  no  protection 
from  the  frankpledge  in  the  decennary 
in  which  he  was  sworn.  A  boy  under 
twelve  years  of  age,  not  being  sworn  to 
his  law  in  the  decennary,  could  not  be 
outUwed;  and  for  the  same  reason  a 
woman  who  contumaciously  refused  tQ 
appear  could  not  be  outlawed,  but  was 
said  to  be  unlived  (derelicta),  and  incurred 
the  same  penal  consequences  as  an  out- 
law. 

For  centuries  after  the  Conquest  an 
outiaw  was  said  *'  Gerere  caput  lupinnm,** 
and  might  be  lawfully  killed  by  any  one 
who  met  him.  Bracton,  who  wrote 
about  the  end  of  the  reign  of  Henry  III., 
declares  that  an  outlaw  **  might  be  killed 
by  all,  especially  if  he  defended  himself 
or  ran  away,  so  that  it  was  difficult  to 
take  him;  but  that  when  once  taken, 
his  life  and  death  were  in  the  kin^s 
hands ;  and  if  any  man  then  killed  him 
he  must  answer  for  it  as  in  the  case  of 
any  other  homicide."  (Bracton,  lib.  iii. 
cap.  13.)  That  this  practice  and  law 
prevailed  in  his  time  is  further  proved  by 
another  passage  in  Bracton  (lib.  iii.  c. 
14).  Fleta,  who  wrote  rather  later  than 
Bracton,  mentions  the  same  law,  and 
justifies  it  (Fleta,  lib.  i.  cap.  27.)  Lord 
Coke  (Co.  Lit.,  128  6,  where  he  refers 
to  tiie  'Year  Book/  2  Ass.,  pi.  3)  ap- 
pears to  be  wrong  in  claiming  for  the 
judges  in  the  reign  of  Edward  III.  the 
merit  of  abolishing  this  barbarous  prac- 
tice. The  'Yearbook'  as  cited,  and 
another  report  of  the  same  case  in  Fitz- 
herbert's  *  Abridgement,'  tit  Corone,  148, 
contain  no  such  resolution,  and  the  case 
from  which  it  is  obvious  that  Lord  Coke 
derived  the  above  statement,  is  clearly 
an  authority  to  show  the  continuance  of 
the  old  practice;  indeed  so  late  as  the 
reign  of  Philip  and  Mary,  Staunforde,  in 
his  *  Pleas  of  the  Crown,'  mentions  the 
above  case,  and  speaks  of  the  law  upon 
this  subject  as  doubtful.  However, 
though  the  technical  quality  of  homicide 
so  committed  may  have  been  question* 


OUTLAWRY. 


[441] 


OVERSEER. 


able,  there  is  no  doabt  that  the  practice 
of  killing  outlaws  like  wild  beasts  had 
ceased  long  before  Staunforde's  time. 

The  consequences  of  outlawry  are  the 
forfeiture  of  gpods  and  chattels  univer- 
sally. Where  it|take8  pUce  upon  a  prose- 
cution for  treason  or  felony,  it  amounts  to 
a  conviction  and  attainder  of  the  offence 
charged,  and  therefore  all  the  outlaw's 
real  property,  as  well  as  hb  personalty, 
is  forfeited.  Where  it  takes  place  upon 
criminal  prosecutions  for  misaemeanors, 
or  upon  dvil  actions,  the  profits  only  of 
the  defendant's  lands  are,  during  his  life, 
forfeited  to  the  crown.  The  outlaw, 
havine  neither  the  privilege  nor  j^rotec- 
tion  of  the  hiw,  is  incapable  of  maintun- 
mg  any  action  real  or  personal ;  at  the 
ccmmou  law  he  could  not  be  a  juror,  as 
he  788  not  "  liber  et  legalis ;"  and  he  is 
exp^^ssly  excluded  from  acting  as  a'juror 
by  sta.^  6  Geo.  IV.  c.  50,  §  3. 

No  '^rson  can  be  outlawed  without 
saffident  notice  of  the  process  of  the 
ooort,  av^d  without  satisfactory  proof 
of  his   contumacy.     It    is     therefore 


;  place,  that  in  all 


re<^nired,  ik  thi 
civil  eases,  and 


misdemeanors,  and  probably  also  for 
felonies  not  capital,  three  consecutive 
writs  of  capias,. eadi  issuing  upon  the 
return  of  the  former  one,  should  be  di- 
rected to  the  sheriff  of  the  county  in 
which  the  proceeding  is  commenced. 
If  upon  all  tbese  writs  the  return  is  non 
est  inventus,  a  writ  of  exigent  or  exiai 
Jacias  is  sued  out,  which  requires  the 
sheriff  to  cause  the  defendant  to  be  called 
or  exacted  in  five  successive  couu^ 
courts,  or  in  five  successive  hustings,  if 
in  London;  and  if  he  renders  himself,  to 
take  him.  But  if  he  does  not  app^ir  at 
the  fiAh  county  court  or  busting,  judg- 
ment of  outlawry  is  forthwith  pronounc^ 
against  him  by  the  coronerg,  who  are  the 
judges  for  tins  purpose  in  the  county- 
court,  and  by  the  recorder  if  the  proceed- 
ings are  in  London  (Co.  Litt.,  2886; 
Dyer,  223  a,  SI 7  a) ;  and  the  feet  of  such 
judgment  having  been  given  is  returned 
by  the  sheriff  upon  the  exigent.  Upon 
this  retnn^  a  writ  of  capias  utlegatum 
may  be  issued  into  any  county  to  arrest 
the  defendant,  and  other  process  follows 
agunst  his  property.    As  an  additional 


security  that  a  man  shall  not  be  ou^ 
lawed  without  notice  of  the  process  to 
which  he  is  required  to  appear,  the 
several  statutes  provide  that  a  writ  of 
proclamation  shall  issue  at  the  same  time 
with  the  exigent  into  the  county  where 
the  defendant  dwells,  conmianding  the 
sheriff  to  make  three  proclamations  of. 
him  in  notorious  places  in  the  county  a 
month  before  the  outlawry  shall  take 
place. 

The  only  difference  between  the  pro- 
ceedings in  outlawry  upon  an  indictment 
of  treason  or  capital  felony  and  those 
upon  civil  actions  and  prosecutions  for 
inferior  crimes,  is  that  one  capias  is  in 
the  former  case  sufficient  before  the  award 
of  the  exigent 

An  outlawry  may  be  reversed  by  writ 
of  error,  in  which  the  party  may  avail 
himself  of  errors  either  of  law  or  feet ; 
and  the  slightest  mistake  in  any  part  of 
the  proceedings  will  avoid  the  outlawry. 
It  was  formerly  necessary  to  procure  a 
pardon  from  the  crown,  by  wnich  the 
outiaw  was  restored  to  his  law,  and  be- 
came to  all  intents  and  purposes  **  inla- 
gatus."  In  modem  times  it  is  the  usual 
course  for  the  courts  to  reverse  out- 
lawries upon  motion,  without  obliging 
the  parties  to  sue  out  writs  of  error  or 
procure  pardons. 

OVERSEER,  an  officer  appointed  by 
justices  of  counties  or  boroi]q^ns,  for  pa- 
rishes under  the  43  Eliz.  2,  and  for 
townships  under  the  13  &  14  Car.  II.  12. 
They  cannot  be  less  than  two  nor  more 
than  four  for  one  parish  or  township. 
Churchwardens  are  ex-officio  overseers  of 
the  poor,  but  an  appointment  of  a  church- 
warden as  overseer  to  act  in  both  capa^ 
cities  is  void.  The  duties  of  an  overseer 
and  of  an  assistant-overseer  are  identical, 
the  latter  being  a  paid  officer,  appointed 
under  the  59  Geo.  III.  12,  where,  on  ac- 
count of  the  amount  of  the  population, 
the  extent  of  the  parish,  or  other  diffi- 
culties, the  services  are  onerous  and 
troublesome.  Assistant  overseers  to  take 
the  duties  of  five  or  six  townships  are  also 
appointed  by  the  Commissioners  under 
the  Poor-Law  Act  Before  the  passing 
of  the  Poor-Law  Amendment  Act,  it  was 
the  business  of  an  overseer  as  well  to  ap- 
propriate and  distribute  as  to  make  out 
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and  collect  the  poor-rates.  Where  no 
select  Testry  existed,  he  was  judge  of  the 
necessities  of  applicants  for  and  receivers 
of  parochial  relief  an  appeal  in  case  of 
remsal  lying  before  magistrates  in  petty 
sessions.  We  will  now  describe  the  pre- 
sent duties  of  an  overseer  in  parishes  sub- 
jected to  the  operation'of  the  Poor-Law 
Amendment  Act :  I,  Relating  to  the  ma- 
nagement of  the  poor  and  to  the  board  of 
guardians  of  the  district ;  2,  With  respect 
to  returning  lunatic  lists  (where  the 
township  for  which  he  acts  is  not  in 
onion  under  the  Poor-Law  Act,  but  where 
it  is  in  union  the  clerk  of  the  Guardians 
by  the  5th  and  6th  Vic.  cap.  57,  sec  6,  is 
to  make  out  the  lunatic  lists),  and  jury 
lists ;  3,  With  reference  to  the  registra- 
tion of  voters. 

1.  The  Poor-Law  Amendment  Act 
limited  the  authority  of  an  overseer  of  the 
poor,  by  transferring  to  a  board  of  ffuar- 
dians  such  ^rtion  of  his  duties  as  related 
to  ascertaining  fit  objects  for  parochial  re- 
lief the  amount  of  relief  to  be  given,  and 
the  manner  of  giving  it  With  such 
services  he  has  now  little  to  da  His  first 
badness  on  entering  upon  his  office  is  to 
possess  himself  as  soon  as  he  is  able  of  the 
parish  books  and  documents,  including  all 
old  orders  of  bastardy  under  which  money 
is  payable ;  to  collect  outstanding  arrears, 
if  any ;  and  to  settie  the  balance  with  the 
outgoing  overseer.  He  will  probablv  be 
soon  cafied  upon  to  lev^  a  rate,  which 
must  be  made  by  a  majority  of  parish- 
officers.  On  rejfbsal  by  any  party  to  pay 
the  rate  being  sworn  to  by  tne  overseer, 
a  summons  will  be  granted  against  'the 
defimlter  by  a  magutrate.  An  appeal 
may  be  carried  by  the  rate-payer  to  the 
distinct  petty  sessions,  on  the  ground  of 
ine(iuality,  unfiiimess,  or  incorrectness,  if 
at  least  seven  days'  notice  be  given  to  the 
odlector  or  overseer  under  the  hand  of 
the  party  appellant ;  or  to  the  quarter- 
sessions,  on  the  ground  that  the  property 
is  not  rateable.  It  is  then  the  duty  of  the 
Ofverseer  to  appear  before  the  justices  to 
support  the  validity  of  the  rate.  He  must 
collect  all  arrears  that  he  is  able  from|the 
fiuhers  of  bastard  children  under  the  old 
law,  and  keep  the  weekly  payments  from 
them  currentiy  paid  up.  In  cases  of  re- 
ftisal  to  pay,  or  other  difficulties,  he  should 


apply  to  the  Board  of  Guardians  for  advice 
beibre'taking  the  proceeding  justified  by 
law.  He  is  only  to  give  relief  to  the  poor 
**  in  any  case  of  sudden  or  urgent  neces- 
sity ;"  and,  as  soon  as  he  is  able,  is  to  re- 
port to  the  relievingK>ffioer  his  having 
given  such  relief.  The  relief  may  not  be 
given  in  money,  but  only  in  articles  of  ab- 
solute necessi^.  The  orders  of  the  Poor^ 
Law  Commissioners  further  set  forth,  that 
**  If  any  overseer  shall  receive  an  order 
directing  relief  to  be  given  to  any  person 
(duly  certified,  under  the  hand  and  seal  of 
one  of  the  signing  justices,  to  be  of  his 
own  knowledge  wholly  unable  to  work), 
without  requiring  that  such  person  |shall  \ 
reside  in  an^  workhouse,  he  shall  fbrth- 
with  transmit  the  same  to  the  relieving 
officer  of  his  township  or  place,  to  be  laid 
before  the  Board  of  Guardians  at  their 
next  meeting."  At  the  end  of  eaxh. 
quarter  the  overseer  will  receive  a  notice 
from  the  auditor  of  the  union  or  district 
auditor  to  attend  him,  that  his  accounts 
may  be  examined  and  audited,  and  the 
overseer^s  duties  as  to  this  are  pointed  out 
in  the  3drd  section  of  the  7  &  8  Vic 
cap.  101.  At  these  times  he  should 
take  with  him  all  his  parish  books,  letters, 
and  papers,  to  any  of  which  reference 
mav  poembly  be  made.  He  is  to  manage 
and  collect  tiie  rents  of  parish  property ; 
and  at  the  end  of  the  Michaelmas  quarter 
he  should  make  out  a  "terrier  of  the 
lands  and  tenements,  and  an  inventory  of 
stock,  moneys,  goods,  and  effects  belong- 
ing to  sudi  parish  or  place,  or  given  or 
applicable  in  ud  of  the  poor-rates  thereof." 
The  accounts  of  overseers  must  be  sub- 
mitted to  two  magistrates  for  their  exami- 
nation within  fourteen  days  after  the26di 
of  March,  in  cases  where  district  audi- 
tors are  not  appointed,  but  where  that  has 
be^  done  the  power  of  justices  to  andit 
is  taken  away  by  7  &  8  Vic  capw  101,  sec 
87.  The  proceeding  for  the  election  of 
a  guardian  or  guardians  in  their  district 
are  now  conducted  by  the  clerk  to  the 
guardians,  and  he  must  attend  the  derk 
and  render  assistance.  (See  the  15th  sec 
of7&8  Viccap.  101.) 

By  the  7  &  8  Vic.  cap.  101,  sec  7,  the 
overseer  is  not  to  interfere  as  to  api^ca- 
tions  in  bastard^Tt  except  in  cases  of  the 
death  or  incapacity  of  the  mother. 
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2.  At  their  first  pett^-sesnong  after  the 
15th  of  August,  the  justices  of  the  dis- 
trict issue  their  warrants  to  the  OTerseers 
to  return  lists  of  all  insane  persons 
chargeable  in  their  respective  parishes. 
It  is  the  dutj  of  the  overseer  to  make 
this  return,  as  well  as,  in  the  case  of  any 
insane  person  becoming  chargeable,  to 
give  notice  witMn  seven  days  to  some 
magistrate  acting  for  that  division  of  the 
county,  but  this  only  applies  to  parishes 
and  townships  which  are  not  in  union  un- 
der the  Poor-Law  Act  In  July  he  will 
receive  from  the  high  constable  of  the 
division  a  precept,  containing  full  infor- 
mation of  his  du^  respecting  the  return 
of  a  list  of  persons  liable  to  serve  on 
juries.  This  return  is  to  be  made  before 
the  1st  of  September. 

3.  With  regard  to  registration,  his 
business  is  as  follows.  On  the  20th  of 
June  in  each  year,  he  will  affix  on  the 
church  door  a  notice,  directing  fresh 
claimants  for  votes  to  make  formal  claim 
in  writing  to  the  overseer  on  or  before 
the  20th  of  July.  His  next  step  \a  to 
make  out  for  each  parish  an  alphabetical 
list  of  the  names  of  all  persons  already  in 
the  register,  together  with  those  of  all 
claimants.  This  list  must  be  completed 
by  the  last  day  of  July,  and  affixed  on 
the  church  or  chapel,  and,  if  there  be  no 
church  or  chapel,  in  some  conspicuous 
situation,  on  the  two  first  Sundays  in 
August  He  must  give  copies  of  this  list 
for  a  reasonable  payment,  if  required. 
On  or  before  tiie  25th  of  August,  objec- 
tions to  votes  may  be  received.  An  al- 
l^betical  list  of  objections  is  to  be 
posted,  as  before,  on  the  two  Sundays 
next  preceding  the  15th  of  September.- 
When  the  revising  barrister  holds  his 
court,  it  will  be  the  duty  of  the  overseer 
to  attend.  His  expenses  arising  from  his 
duties  connected  with  registration  are 
defrayed  firom  the  poor-rate.  So  far 
with  regard  to  registration  of  county 
voters.  Overseers  of  a  parish  situated 
in  a  borough,  by  the  last  day  of  July, 
without  any  claims  being  made,  must 
make  an  idphabetical  list  of  persons 
having  a  10^  qualification  in  respect  of 
premises  situated  in  their  paridi.  A 
similar  list  of  freemen  must  be  made 
where   fr-eemen   are   entitied   to  votes. 


These  lists  must  be  fixed  as  above. 
Claims  fh>m  persons  omitted  and  objec- 
tions are  received  on  or  before  the  25th 
of  August,  and  lists  of  these  claims,  &c. 
are  to  be  posted  on  the  two  Sundays  next 
preceding  the  15tii  of  September.  The 
n>rms  according  to  which  overseers  are 
to  frame  their  notices  are  to  be  found  in 
the  acts  of  parliament  whence  their  obli- 
gations arise,  and  are  collected  in  a 
useful  pamphlet,  from  which  this  article 
has  been  compiled,  entitied  '  The  Duties 
of  Overseers  of  the  Poor,  and  Assistant 
Overseers,'  by  George  Dudgeon,  formerly 
Clerk  to  the  Guardians  of  the  Settle 
Union. 
OWNERSHIP.  [Property.] 
OYER  AND  TERMINER.  These 
words  in  ancient  law  French  denote  a 
commission  whiclf  establishes  a  court  of 
criminal  judicature,  the  distinguishing 
character  of  which  is  described  by  them. 
The  substance  of  the  commission,  or  tmt, 
as  it  was  ancientiy  called,  is  an  authority 
eiven  by  the  kin^  to  certain  persons  to 
hear  am  determine  (oyer  et  terminer) 
certain  specified  ofienoes.  The  commis- 
sioners of  oyer  and  terminer  are  the  most 
comprehensive  of  the  several  commis- 
sions which  constitute  the  authority  of 
the  judges  of  assize  on  the  circuits.  On 
these  occasions  they  are  usually  directed 
to  the  lord  chancellor,  several  high  offi- 
cers of  state,  two  judges  of  the  courts  of 
Westminster,  the  king's  counsel,  the 
serjeants-at-law,  and  the  associates;  but 
(excepting  on  the  Northern  Circuit, 
where  all  the  commissioners  but  one  are 
of  the  quorum)  the  judges,  kinflfs  counsel, 
and  sei^eants  are  always  of  the  quorum, 
so  that  tiie  other  commissioners  cannot 
act  without  the  presence  of  one  of  them. 
Justices  of  oyer  and  terminer  at  the  as- 
sises have,  by  the  terms  of  their  commis- 
sions, jurisdiction  to  in<|uire  into  the  truth 
of  all  treasons,  mispnsions  of  treason, 
felonies,  and  misdemeanors  committed 
within  the  several  counties  and  places 
which  constitute  their  circuits,  and  also 
to  hear  and  determine  the  same  on  certain 
days  and  at  certain  places  to  be  appointed 
by  themselves.  Besides  these  ordinary 
courts  of  oyer  and  terminer  at  the  assizes, 
special  commissions  of  oyer  and  terminer 
are  sometimes  issued  upon  urgent  occa- 
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sion^  where  ofifences  of  a  dongeroas  ten- 
dency have  been  committed  in  particolar 
distncts,  and  where  the  public  peace  and 
securitj  require  immediate  inquiry  and 
punishment.  So  also  special  commissions 
nave  been  sometimes  issued  where  from 
particular  circumstances  the  incompe- 
tency of  the  ordinary  tribunals  would  oc> 
casion  a  fidlure  of  iustice.  A  remarkable 
instance  of  this  kmd  occurred  when  Mr. 
Dunning,  afterwards  Lord  Ashburton, 
was  recorder  of  Bristol  and  sole  criminal 
judge  under  the  charters  of  the  city.  A 
forgery  of  Mr.  Dunning's  name  to  a  bill 
of  exchange  having  been  committed  in 
Bristol,  he  properly  refused  to  try  a  case 
in  which  he  was  a  party  interested,  and 
it  was  therefore  necessary  to  issue  a 
special  commission  for  the  purpose  of 
hearing  and  determining  the  single  of- 
fence. Upon  special  conunissions  of  oyer 
and  terminer  the  course  of  the  proceed- 
ings is  nearly  the  same  as  upon  ordinary 
or  general  commissions. 


PARCENERS  AND  COPARCE- 
NERS.    [Descent.] 

PALACE  COURT.    [Courts.] 

PALATINE  COUNTIES.  Two  of 
the  English  counties,  Chester  and  Lan- 
caster, are  counties  palatine.  The  county 
of  Pembroke,  in  Wales,  was  also  a 
county  palatine;  but  its  palatine  juris- 
diction was  taken  away  by  27  Henry 
VIII^  c.  26.  The  archWshop  of  York, 
previously  to  the  reign  of  Elizabeth, 
claimed  to  be  a  count  palatine  within  his 
possessions  of  Hexham  and  Hexhamshire, 
in  Northumberland,  and  is  so  termed  in 
some  andent  statutes;  but  by  the  stat 
14  Eliz.,  a  13,  it  was  declared  that  this 
district  had  no  palatine  jurisdiction  or 
privileges. 

Counts  palatine  were  of  feudal  origin ; 
and  a  reference  to  their  history  will 
clearly  explain  the  meaning  of  the  title, 
and  also  many  of  the  incidents  of  these 
territorial  dignities  in  England.  Selden 
says  "  the  name  was  received  here  doubt- 
less out  of  the  use  of  the  empire  of 
France,  and  in  the  like  notions  as  it  had 
in  that  use  "  {TUlea  cf  Honour,  part  2). 


In  the  court  of  the  ancient  kings  of 
France,  before  the  time  of  Charlemagne, 
there  was  a  high  judicial  officer,  called 
Comes  Palatii,  a  kind  of  master  of  the 
household,  whose  functions  nearly  re- 
sembled those  of  the  Prsefectns  Pnctorio 
in  the  Roman  empire.  'This  officer  had 
supreme  judicial  authority  in  all  causes 
that  came  to  the  king's  immediate  audi- 
ence. (Selden's  Titles  of  Honoury  part  ii., 
chap  33.)  When  the  seat  of  empire  was 
transferred  to  France,  this  title  and  office 
still  continued,  but  the  nominal  dignity 
as  well  as  a  degree  of  jurisdiction  and 
power  analogous  to  those  of  the  ancient 
tnuotionary  were  also  given  to  a  different 
class  of  persons.  When  the  king^  chose 
to  confer  a  peculiar  mark  of  diranction 
upon  the  holder  of  a  certain  fief  or  pro- 
vince, he  expressly  granted  to  him  the 
right  to  exercise  the  same  rank,  power, 
and  jurisdiction  within  his  fief  or  pro- 
vince as  the  comes  palatii  exercised  in 
the  palace.  Hence  he  also  obtained  the 
name  of  Comes  Palatii  or  Palatinus,  and 
by  virtue  of  this  grant  he  enjoyed  within 
his  territory  a  supreme  jurisoiction,  by 
which  he  was  distinguished  from  the 
ordinary  comes,  who  had  only  an  inferior 
and  dependent  authority  within  his  dis- 
trict or  county.  This  was  the  origin  of 
the  distinction  between  the  Pfiilzgraf  and 
the  Graf  in  Grermany,  and  between  the 
count  palatine  and  the  ordinary  count  or 
earl  in  England.  Selden  says  that  he 
had  not  ol»erved  the  word  *' palatine*' 
thus  used  in  England  until  about  the 
reign  of  Henry  II, 

The  counts  palatine  in  England  had 
jura  regalia  within  their  counties,  subject 
only  to  the  king's  general  superiority  as 
suzenun ;  or,  as  Bracton  expresses  it  (lib. 
iii.,  cap.  8),  "  regalem  habent  potestatem 
in  omnibus,  salvo  dominio  Domino  Regi 
sicut  principi."  They  had  each  a  Chan- 
cery and  Court  of  Common  Pleas ;  they 
appointed  their  judges  and  magistrates 
and  law  officers ;  they  pardoned  treasons, 
murders,  and  felonies;  all  writs  and 
judicial  proceeding's  issued  and  were 
carried  on  in  their  names;  and  the 
king's  writs  were  of  no  force  within  the 
counties  palatine.  Many  of  these  powers, 
such  as  the  appointment  of  judges  and 
magistrates,  and  the  privilege  of  pazdon- 
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ing,  were  abolished  by  27  Henry  VIII., 
caj^.  24,  which  also  provided  that  all 
writs  and  process  in  counties  palatine 
should  ttom  that  time  bear  the  king's 
name.  Tne  statute  however  expressly 
stipulates  that  writs  shall  be  always  wit- 
nessed in  the  name  of  the  count  palatine. 
The  county  of  Chester  is  a  comity 
palatine  by  prescription,  being  commonly 
supposed  to  have  been  first  given  widb 
regal  jurisdiction  by  William  I.  to  Hugh 
d'Av  ranches.  (Setlien's  Titles  rf  Htmour, 
part  ii.)  It  was  annexed  to  the  crown, 
by  letters  jntent,  in  the  reign  of  Henry 
II I^  and  since  that  time  it  has  always 

fiven  the  tide  of  Earl  of  Chester  to  the 
ing^s  eldest  son,  and  is  preserved  in  the 
crown  as  a  coun^  palatine  when  there  is 
no  Prince  of  Wales. 

The  county  of  Lancaster  appears  to 
have  been  first  made  a  county  palatine 
by  Edward  III.,  who  in  the  twenty-fifth 
year  of  his  reign,  in  his  patent  of  creation 
of  Henry  the  &st  duke,  granted  him  the 
dignity  of  a  count  palatine,  and  after- 
wards, in  the  fiftieth  year  of  his  reign, 
granted  the  same  dignity  by  letters  patent 
to  his  son  John,  Duke  of  Lancaster. 
Henr^  IV.  was  Duke  of  Lancaster  by 
inhentanoe  from  his  father  John  of 
Gaunt,  at  the  time  of  his  usurpation,  but 
he  avoided  the  union  of  the  duchy  with 
the  crown  by  procuring  an  act  of  parlia> 
ment,  which  declared  that  the  duchy  of 
Lancaster  should  remain  with  him  and 
his  heirs  for  ever,  in  the  same  manner  as 
if  he  had  never  been  king  of  England. 
Upon  the  attainder  of  his  grandson 
Henry  VI.,  soon  after  the  accession  of 
Edwiu^  IV.,  the  duchy  became  forfeited 
to  the  crown,  and  an  act  of  parliament 
passed  to  incorporate  the  county  palatine 
with  the  duchy  of  Lancaster,  and  to  vest 
the  whole  in  Edward  IV.  and  his  heirs, 
fbr  ever.  Another  act  of  parliament 
passed  in  the  reign  of  Henij  VII.,  con- 
firming the  duchy  to  the  kin^  and  his 
heirs  for  ever;  and  from  that  time  it  has 
continually  been  united  to  the  crown. 

Durham  is  a  county  palatine  by^  pre- 
scription; but  it  is  probable  that  the 
palatine  jurisdiction  did  not  exist  long,  if 
at  all,  before  the  Norman  Conquest 
(Surtees's  Histonf  of  Durham^  Introd., 
pu  15.)    **  There  is  oqIout  to  think/'  says 


Selden  {TUUa  cf  Honour,  part  ii.,  c.  8), 
«that  the  palatine  juriBOiction  be^ 
then  in  Bisnop  Walcher,  whom  King 
William  I.  made  both  episcopns  and  dux 

Srovinciee,  that  he  might  fnenare  rebel- 
onem  gentis  gladio,  et  reformare  mores 
eloquio,  as  William  of  Malmesbury  says." 
Durham  continued  as  a  county  palatine 
in  the  hands  of  a  subject  till  the  year 
1836,  the  bishop  having  been*  prince 
palatine,  and  possessing  jura  regalia  tUl 
that  time.  By  the  stat  6  &  7  Will.  IV., 
c.  19,  the  palatine  jurisdiction  was  sepa- 
rated from  the  bishopric  and  transferred 
to  William  IV.,  and  vested  in  him  and 
his  successors  as  a  franchise  separate 
from  the  crown,  together  with  all  for- 
feitures, mines,  and  jura  r^alia.  Tlie 
jurisdiction  of  the  courts  was  expressly 
excepted  from  the  operation  of  the  act 
PANDECT.    [Justinian's  Lbgisla- 

TION.l 

PANEL.  This  term  denotes  a  small 
schedule  of  paper  or  parchment  contain- 
ing the  names  of  jurors  returned  by  tiie 
sheriff  or  other  ministerial  officer  for  the 
trial  of  issues  in  courts  of  common  law. 
The  enrolment  of  the  names  upon  this 
schedule  is  called  impanellina  a  jury ;  the 
ministerial  officer  is  also  said  to  arratf  the 
names  in  the  panel.  The  etymology  of 
the  term  is  doubtful :  Sir  Edward  Coke 
says,  *' Panel  is  an  English  word,  and 
signifieth  a  littie  part,  for  a  pane  is  a 
part,  and  a  panel  is  a  little  part'  (Co. 
Litt,  158  b.)  Spelman  derives  the  word 
from  pagellOf  a  little  page»  supposing  the 
g  to  be  changed  to  n.  (Spelman's  Ghsa^ 
tit  *■  Panella  ).  Both  these  etymologies 
seem  to  be  incorrect  In  the  old  Iraok 
called  '  Les  Termes  de  la  Ley,'  pcmel  is 
said  to  come  from  the  French  word 
patme,  a  skin ;  whence  in  barbarous  Latin 
might  come  panellus  or  panelh,  signify- 
ing a  littie  skin  of  piurchment  This 
would  denote  the  jury  panel  pretty  accu- 
rately, and  the  history  of  its  appearance 
as  an  expression  in  English  procedure  is 
consistent  with  its  derivation  from  the 
French. 

In  the  earliest  records  of  the  forms  of 
jury-process,  as  given  by  GlanviUe,  it  ap- 
pears that  the  sheriff  was  commanded  by 
the  writs  in  certain  real  actions  to  cause 
to  be  imbreviated  (imbreviari  &oere)  the 
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names  of  the  jnron  by  yrhom  the  land  in 
question  was  ^ewed.  Bot  at  this  time 
the  word  pond  never  oocors,  nor  is  it 
used  bj  BiBCton,  Fleta,  or  Britton,  nor  in 
any  statute  earlier  than  20  Edw.  III.  c 
6,  (1349),  which  forbids  sherifb  from 
putting  suspected  persons  in  drraya  of 
panda.  This  was  precisely  the  period  at 
which  the  French  language  b^^an  to  be 
fully  introduced  into  our  hiw  proceedings. 
(Lnder's  *  Tract  on  the  Use  of  the  French 
Language  in  our  Ancient  Laws.')  This 
coincidoice  renders  it  not  improbable 
that  the  word  paneU  from  panelU  and 
panne,  may  have  been  intnxiuoed  with 
many  other  French  terms  about  this 
period. 

In  Scotch  criminal  law,  the  accused, 
who  is  called  a  defender  till  his  appear- 
ance to  answer  a  charge,  is  afterwards 
styled  the  pannd.  The  etymology  of 
this  word  also  is  doubtful.  (Jameson's 
IXcHonartf.)  But  it  is  possible  that  it 
may  have  the  same  origin  as  our  English 
word,  as  in  Scotch  proceedings  a  prisoner 
is  sometimes  said  to  be  enterM  in  pannd 
to  stand  trial.  (Amot's  Criminal  Triah, 
p.  12.) 

PAPIST.  [Law,  Cbimihal,  p.  217, 
&c.;  Parent;  Roman  Cathougs.] 

PAR  OF  EXCHANGE.  [Ex- 
change, Bill  of,  p.  867.] 

PARDON.  According  to  the  laws  of 
most  countries,  a  power  of  pardoning, 
or  remitting  tiie  penal  consequences  of 
a  conviction  for  crimes,  is  vested  in 
some  person.  The  utility  of  such  a 
power  has  been  doubted^  upon  the  ground 
that  it  supposes  an  imperfect  system  of 
criminal  law,  and  that  every  instance  of 
its  exercise  is  the  proclamation  of  an 
error  either  in  the  law  itself  or  in  the  ad- 
ministration of  justice.  (Beccaria,  chap. 
46.)  There  is  no  doubt  that  the  nearer 
a  penal  system  approaches  to  perfection, 
the  fewer  will  be  the  occasions  for  resort- 
ing to  extraordinary  remissions  of  the 
executions  of  the  law;  but  considering 
the  numerous  causes  of  erroneous  ded- 
siou,  arising  not  only  from  the  imperfec- 
ti<m  of  laws  themselves,  butf^om  the  infi- 
nite sources  of  error  in  the  instruments 
and  means  by  which  they  are  adminis- 
tered, it  seems  to  be  desirable  that  some 
power  should  exist  which  may  by  timely 


interference  correct  error  in  cases  where 
it  cannot  be  corrected  by  any  appellate 
tribunal.  At  the  same  time  it  is  evi- 
dent that  such  a  power  should  be  drcmoB- 
scribed  and  defined,  as  &r  as  its  nature 
will  admit,  and  exercised  with  the  utmost 
caution.  By  the  law  of  EIngland,  besides 
pardons  by  act  of  parliament,  the  power 
of  grantmg  pardons  for  crimes  is  ezehi- 
sively  vested  in  the  king  as  a  Iwandi  of 
his  prerogative. 

Formerly,  Counts  Palatine,  Lords 
Marchers,  and  others  who  claimed  jura 
reytUia  by  virtue  of  ancient  grants  from 
the  crown,  assumed  the  authority  to  par^ 
don  crimes ;  but  by  the  stat  27  Henry 
VIII.,  c.  24,  this  power  was  entirely 
abolished,  and  the  sole  right  of  remitting 
the  sentence  of  the  laws  was  permanently 
vested  in  the  king.  The  power  of  par- 
doning is  applicable  in  all  cases  in  which 
the  crown  is  either  concerned  in  interest 
or  prosecutes  for  the  public.  The  only 
exception  to  this  rule  is  contained  in  tli^ 
Habeas  Orpus  Act  (31  Car.  II.,  c  2,  s. 
12),  by  which  persons  convicted  of  sign- 
ing commitments  of  British  subjects  to 
foreign  prisons  are  declared  to  incur  the 
penalties  of  a  pramunire  and  to  be  "  in* 
capable  of  any  pardon  from  the  crown." 

The  crown  mis  however  no  power  to 
pardon  any  offence  in  the  prosecution  of 
which  a  subject  has  a  legal  intere^  a 
doctrine  laid  down  by  Bracton  (lib.  iii., 
p.  132).  Thus  in  appeals  of  d^^  rob* 
bery,  or  rape,  the  king  could  not  pardon 
the  defendant,  "because,"  savs  Sir  Ed- 
ward Coke,  *<  it  is  the  suit  of  the  party  to 
have  revenge  by  death"  (3  Lui.,  237). 
Upon  the  same  principle,where  an  attaint 
was  brought  against  a  jury  who  had  de- 
livered  a  Mse  verdict,  and  the  party  in 
whose  fiivour  it  had  been  given  was 
joined  in  the  attaint,  the  king  might  par- 
don the  jury,  if  convicted,  because  toey 
were  merely  subject  to  an  exemplary 
punishment ;  but  he  could  not  pardon  the 
party  f  because  he  was  liable  to  make  re- 
stitution to  the  plaintiff  who  prosecuted 
the  attiunt  So  also  in  indictments  for 
common  nuisances,  where  the  public  are 
interested  as  individuals  or  particular 
classes,  or  informations  upon  penal  sta- 
tutes, where  the  penalty  or  any  part  of  it 
goes  to  the  infotmer,  or  the  petty  grieved. 
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the  crown  canDOt  pardon  the  offender. 
Formerly,  the  crown  ajipean  to  have  ex- 
ercised without  restriction  the  power  of 
pardoning  offenders  impeached  by  the 
Commons  in  parliament  (Blackstone's 
Com^  vol.  iv.,  p.  400— Christian's  Ncie) ; 
bat  the  lawfulness  of  the  exercise  of  this 
l>ower  during  the  proceedings  was  ques* 
tioned  by  the  House  of  Conmions  on  the 
impeachment  of  the  Earl  of  Danby  in 
the  reign  of  Charles  II.  (Howell's  SuUe 
THaUt  vol.  ii.,  p.  724) ;  and  by  the  Act 
of  Settlement,  12  &  13  William  III.,  c.  2, 
it  was  enacted  <*  that  no  pardon  under  the 
great  seal  of  England  shall  be  pUadahle 
to  an  impeachment  by  the  Commons  in 
Parliament."  Tlus  statute  however  does 
not  affect  the  power  of  the  crown  to  par- 
don the  offenoer  after  he  has  been  found 
guilty  upon  the  impeachment  and  the 
proceedings  are  determined. 

An  effectual  pardon  from  the  crown 
must  apply  in  express  terms  to  the  par- 
ticular offences  intended  to  be  pardoned ; 
and  there  must  be  no  leasonable  intend- 
ment, supplied  by  the  recital  in  the  par- 
don or  otherwise,  that  the  crown  was  de- 
ceived or  misled  as  to  any  of  the  circum- 
stances on  which  the  grant  was  founded. 
Nor  can  any  grant  of  a  commission  or 
protection  by  the  king  amount  by  im- 
plication to  a  pardon  of  any  offence  pre- 
viously committed. 

-  A  pardon  may  be  dther  absolute  or 
subject  to  any  condition  which  the  crown 
may  think  proper  to  annex  to  it ;  and  in 
the  latter  case,  the  validity  of  the  pardon 
will  depend  upon  the  performance  of  the 
condition.  Until  the  recent  improve- 
ments in  the  criminal  law  of  England,  al- 
most all  felonies  were  nominally  capital ; 
and  in  the  numerous  cases  where  it  was 
not  intended  that  the  sentence  of  death 
should  be  executed,  the  criminal  obtained 
a  pardon  upon  condition  of  his  submitting 
to  transportation  or  some  other  punish- 
ment At  the  present  day,  where  the 
crown  interferes  to  mitigate  or  commute 
a  sentence,  the  mode  by  which  it  is  ef- 
fected is  by  granting  a  conditional  par- 
don. 

It  was  formerly  necessary  that  every 
valid  pardon  from  the  crown  should  be 
under  the  great  seal;  but  by  the  stat  7 
&  8  Geo.  IV.,  c.  28, 8.  13,  it  is  declared 


and  enacted  **  that  where  the  king's  ma- 
jesty shall  be  pleased  to  extend  his  royal 
mercy  to  any  offender  convicted  of  any 
felony,  punishable  with  death  or  other- 
wise, and  by  warrant  under  his  royal 
si^  manual,  countersigned  by  one  of  his 
principal  secretaries  of  state,  shall  grant 
to  such  offender  either  a  free  or  condi- 
tional pardon,  the  discharge  of  such  of- 
fender in  the  case  of  a  free  pardon,  and 
the  performance  of  the  conmtion  in  the 
case  of  a  conditional  pardon,  shall  have 
the  effect  of  a  pardon  under  the  great 
seal." 
The  effect  of  a  pardon  is  not  merely  to 

Srevent  the  infliction  of  the  punishment 
enounced  by  the  sentence  upon  the  of- 
fender, but  to  give  him  a  new  capacity, 
credit,  and  character.  A  man  attainted 
of  felony  can  neither  bring  an  action  fbr 
damages  nor  be  a  witness  or  a  juror  in 
any  legal  proceeding ;  but  upon  receiving 
a<  par£>n,  all  these  l^;al  disabilities  are 
removed.  In  this  respect  a  pardon  by 
the  hiw  of  England  differs  fit)m  the  ab^ 
litio  of  the  Roman  law,  to  which  in  other 
points  it  bears  a  near  resemblance.  Ac- 
cording to  the  latter, "  Indulgentia,  (^uos 
liberat,  notat;  nee  infiimiam  crimmis 
toUit,  sed  poena  gratiam  &cit"  {Cod^ 
lib.  ix.,  tit  43.)  By  the  English  law  a 
distinction  is  made  as  to  the  effect  of  a 
pardon  where  the  incapacity  is  part  of  the 
legal  sentence,  and  not  merely  a  conse- 
quence of  attunder,  as  in  the  case  of  per- 
jury under  the  statute  5  Elizabeth,  c  9 ; 
where  the  incapacity  or  infamy  is  part  of 
a  statutory  sentence,  a  pardon  from  the 
crown  has  been  held  not  to  restore  the 
party,  and  in  such  a  case  nothing  less 
than  an  act  of  parliament  will  have  that 
effect.  (Chitty's  Criminal  Law,  vol.  L 
p.  776.)  Some  doubt  has  been  expressed, 
and  the  point  has  not  yet  received  a  ju- 
dicial determination,  whether  a  royal 
pardon  will  fully  restore  a  person  con- 
victed of  a  crime,  such  as  perjury,  which 
is  considered  infemous  at  the  common 
law.  This  subject  is  elaborately  dis- 
cussed, and  all  iie  authorities  carefully 
examined,  in  Mr.  Hargrave's  '  Argument 
on  the  Effect  of  the  King's  Pardon  of 
Perjury.'  (Hargrave's  Juridical  Argit- 
menu,  vol.  ii.,  p.  221 ;  Law,  Cbuhnal, 
p.  223,  228.) 
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PARENT  AND  CHILD.  This  re- 
lation arises  only  from  a  legal  marriage. 
The  relation  between  parents  and  their 
illegitimate  children  is  considered  in  the 
article  Bastabd. 

Parents  are  boond  to  maintain  their 
legitimate  children  who  are  unable  to 
maintain  themselves  owing  to  in&ncy  or 
inability  to  work.  This  obligation  ex- 
tends to  father  and  mother,  grandfather 
and  grandmother,  if  they  are  able  to  per- 
form it.  (43  Eliz.  c.  2.)  But  such  persons 
are  only  bound  to  furnish  the  children 
with  the  necessaries  of  life ;  and  the  pe- 
nalty incurred  in  case  of  refusal  is  only 
20s.  per  month.  A  husband  is  now  (4  & 
5  Wm.  IV.  c.  76^  liable  to  maintain  the 
children  of  his  wife,  bom  before  marriage, 
whether  they  are  legitimate  or  not,  until 
they  are  of  the  age  of  sixteen,  or  until  the 
death  of  his  wife.  If  a  parent  deserts  his 
children,  the  churchwardens  and  over- 
seers may  seize  his  goods  and  chattels, 
and  receive  his  rents,  to  the  amount  men- 
tioned in  the  justices'  warrant,  which 
must  be  obtained  before  such  seizure  is 
made. 

If  a  Popish  parent  refuse  to  allow  his 
Protestant  child  a  suitable  maintenance, 
with  the  view  of  compelling  him  to  come 
over  to  the  Roman  Catholic  religion,  the 
lotd  chancellor  is  empowered  to  order 
the  parent  to  make  a  proper  allowance. 
(11  &  12  Wm.  III.  c  7.)  There  are 
acts  wiUi  similar  provisions  which  apply 
to  Scotland  and  Ireland.  And  if  Jewish 
parents  refuse  to  allow  their  Protestant 
children  a  maintenance  suitable  to  the 
parent's  fortune  and  the  age  and  educap 
tion  of  the  children,  the  lord  chancellor, 
on  complaint  being  made,  may  make  such 
order  as  he  shall  think  proper.  (1  Anne, 
St  i.  c  30.)  The  Commissioners  on  the 
Criminal  Law  recommend  the  repeal  of 
the  actB  touching  compulsory  mainte- 
nance in  the  cases  above  mentioned. 
They  observe  that  these  laws  **  appear  to 
be  objectionable  as  interfering  with  the 
rights  of  property,  as  being  very  liable  to 
abuse  on  the  part  of  young  persons,  and 
as  calculated  to  create  dissension  in  &- 
milies."  (*  Report  on  Penalties  and  Dis- 
abilities in  regiurd  to  Religious  Opinions.') 
The  law  does  not  make  any  provision  in 
the  case  of  a  child  who  has  become  a  con- 


vert from  Protestantism  or  has  renounced 
Christianity. 

Parents  are  not  bound  to  make  any 
provision  for  their  children  after  tibeir 
death.  Every  man,  and  every  woman 
who  is  capable  of  disposing  of  her  pro- 
perty by  will,  may  dispose  of  it  as  they 
please;  a  freeman  of  London  is  under 
some  limitations  as  to  the  power  of  dis- 
posing of  his  {personality  by  will,  which 
limitations  are  in  favour  of  his  wife  and 
children.  [Wife.]  A  parent  and  child 
may  aid  each  other  in  a  hiw-suit  by  pay- 
ing fees,  without  being  guilty  of  main- 
tenance, if  they  have  no  expectation  of 
repayment. 

Parents  are  not  legally  bound  to  give 
any  education  to  their  children,  nor  are 
they  under  any  restrictions  as  to  the 
kind  of  education  which  they  may  give. 
Certain  penalties  were  imposed  by  statute 
(1  Jac.  I.  c.  4;  3  Jac  I.  c.  5)  on  a  person 
who  sent  a  child  under  his  government 
beyond  seas,  either  to  prevent  his  good 
education  in  Eng^land  or  for  the  purpose 
of  placing  him  in  a  Popish  college  or 
beinff  instructed  in  the  Popish  religion ; 
and  further  penalties  and  disabilities  were 
imposed  both  on  the  person  sending  and 
the  person  sent,  by  the  3  Car.  I.  c.  2. 
These  penal  and  disabling  statutes  are 
made  of  non-efiect  by  the  31  Geo.  III.  e. 
32,  in  &vour  of  any  Roman  Catholic  who 
took  the  oath  therein  prescribed;  aid 
probably  these  statutes  may  be  considered 
as  repealed. 

The  power  of  a  parent  over  his  child- 
ren continues  until  the  age  of  twenty-one, 
at  which  age  they  become  emancipated ; 
and  if  a  parent  die,  leaving  a  child  under 
age,  he  may  appoint  a  giumlian  to  such 
child  till  the  age  of  twenty-one,  by  a  will 
executed  pursuant  to  1  Vict  c  26.  A  mo- 
ther has  no  power  over  her  children.  A 
person  under  age,  except  a  widower  or 
widow,  cannot  marry  without  the  Aihefs 
consent,  or  such  consent  as  is  required  by 
the  Marriage  Act.  [Mabriaoe,  p.  382.J 
A  child  under  age  may  acquire  pro- 
perty by  gift;  and  if  a  fiaither  is  the  trus- 
tee of  his  child's  estate,  he  must  account 
to  the  child  when  he  comes  of  age,  like 
any  other  trustee.  So  long  as  a  child  who 
is  under  age  lives  with  and  is  supported 
by  the  fieither,  the  &ther  is  entiUed  to  re- 
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oeive  the  reward  of  the  child's  labour. 
When  a  child  has  a  fortune  of  his  own, 
and  the  fiither  is  not  able  to  maintain  him 
suitably  to  such  fortune,  a  court  of  equity 
will  allow  the  father  a  competent  sum  for 
maintenance  out  of  the  child's  estate ;  but 
a  fiither  is  not  entitled  to  any  such  allow- 
ance in  respect  of  oosts  incurred  by  him 
for  his  child's  maintenance  before  he  ob- 
tains such  order  of  court  for  mainte- 
nance. 

A  parent  minr  maintain  an  action  for 
the  seduction  of  a  daughter  on  the  ground 
of  loss  of  her  seryices,  if  tiiere  is  evidence 
of  her  acting  in  the  capacity  of  servant, 
or  living  with  the  parent  in  such  a  man- 
ner that  the  parent  had  a  right  to  her 
services.  This  action  has  been  main- 
tained by  a  fkther  in  the  case  of  his 
daughter,  a  married  woman  above  age, 
living  separate  from  her  husband,  and 
with  the  &ther;  and  by  an  aunt  for  the 
seduction  of  a  niece  living  with  her,  to 
whom  she  stood  in  the  relation  of  parent 
The  foundation  of  the  right  to  maintain 
such  an  action  is  the  loss  of  the  services 
to  which  the  parent  is  entiUed.  In  al- 
lowing such  an  action  therefore  in  the 
case  in  a  child  above  age  or  a  married 
woman,  the  courts  have  departed  from 
the  legal  principle  which  is  the  founda- 
tion of  the  right  of  action. 

A  fiither  is  le^y  entitied  to  the  care 
aiiA  custody  of  lus  children,  but  he  may 
J  be  deprived  of  the  care  of  them  by  the 
^  Court  of  Chancery,  if  his  conduct  is  such 
I  as,  in  the  opinion  of  the  court,  endangers 
'  the  morals  of  the  children.  Perc^  Bysshe 
I  Shelley  was,  among  other  things,  re- 
I  strained  by  an  order  of  the  Court  of 
I  Chancery  fixnu  taking  possession  of  the 
^  persons  of  his  inihnt  children,  on  the 
ll^round  of  his  professins;  irreligious  and 
immoral  principles,  ana  acting  on  them. 
W.  P.  T.  L.  Wellesley  was  also  restrained 
by  a  like  order  fh>m  removing  his  child- 
ren from  the  care  and  custody  of  their 
annts^  on  the  ground  of  his  immoral  con- 
duct, and  directions  were  given  by  the 
court  for  the  custody  and  education  of  the 
children.  But,  except  in  such  cases  as 
these,  the  children  cannot  be  taken  from 
the  care  of  the  father  and  given  into  the 
custody  of  the  mother  or  any  other  per- 
son. 

▼OL.lI. 


Under  a  recent  act  (2  &  3  Vict  c.  54) 
a  mother  who  is  living  apart  from  her 
husband  may  obtain  by  petition  an  order 
from  a  court  of  eqmty  for  access  to  her 
child  which  is  in  the  sole  custody  of  the 
father,  or  of  any  person  by  his  authority, 
or  of  any  guardian  after  the  death  of  the 
fhther,  subject  to  such  regulatioDS  as  the 
judge  may  think  convenient  and  just; 
and  if  such  child  shall  be  within  the  age 
of  seven  years,  the  judge  may  order  toe 
child  to  be  delivered  into  the  custody  of 
the  mother  until  the  child  attains  the  age 
of  seven  years,  subject  to  such  regulations 
asaforesud.  But  no  mother  is  to  have 
the  benefit  of  the  act  against  whom  adul- 
tery has  been  established  by  judgment  in 
an  action  at  law,  or  by  the  sentence  of  an 
ecdedastical  court 

The  relations  between  parent  and  child 
which  are  not  finmded  upon  the  parental 
power,  but  arise  in  respect  of  ^fts  by  the 
parent  to  the  child  on  marriage  or  any 
other  occasion,  and  in  respect  of  pur- 
chases by  the  parent  in  the  name  of^the 
child,  belong  to  various  heads  or  tities  of 
the  law  of  property,  inasmuch  as  the 
rights  and  daims  of  other  persons  besides 
parent  and  child  are  involved  in  such 


A  child  who  is  under  the  parental 
power  owes  obedience  to  his  parent, 
which  the  parent  may  enforce  by  his  su- 
perior strength,  provided  he  uses  it  with 
moderation.  He  may  beat  his  child  and 
restrain  his  liberty,  but  not  in  such  a  way 
as  to  injure  his  health.  A  child  is  legally 
bound  to  maintun  his  indigent  father 
and  grandfiither,  mother  and  grandmo- 
ther, if  he  ,is  able ;  the  penalty  in  case 
of  refusal  is  20s.  per  month. 

The  Parental  Power  (patria  potestas) 
amons  the  Romans  was  a  peculiar  feature 
in  their  institutions.  It  was  fouuded  on 
a  legal  marriage,  or  on  a  legal  adoption ; 
the  children  of  such  marriage  and  such 
adq>ted  children  were  in  the  power  of 
tibe  fktiier;  the  mother  had  no  power 
over  tiie  children.  It  followed  fVom  the 
principle  of  the  patria  potestas,  which  in- 
volved a  right  of  property,  that  the  child- 
ren of  a  son,  who  was  not  emancipated, 
were  also  in  the  power  of  their  grandfiither. 
By  the  de&th  oi  the  grandfather  the  son 
became  wi  jurii,  and  his  children  and 
20 
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graadchildren,  if  aoy*  fell  into  his  power. 
The  patria  potestas  was  also  dissdved  by 
Emancipation.  Originally  the  lather's 
power  was  absolute  over  the  child,  who 
nad  no  independent  p(ditical  existence,  at 
least  as  a  member  of  his  fiither^s  family. 
He  was  a  Roman  citizen,  but  at  home  he 
was  subject  to  the  domestic  tribunaL 
The  notion  of  a  Roman  Family  (iamilia) 
is  that  of  a  Unity,  which  unity  among  all 
the  members  of  the  family  is  a  oonse- 
Quence  of  the  paternal  power.  Within 
Uie  finmily  the  fiaither  had  originally  a 
power  of  life  and  death,  and  <»uld  sell 
the  son  as  a  res  mancipi,  by  way  of 
punishment  The  fiither  also  originally 
possessed  the  jusnozae  dandi  with  respect 
to  his  son  as  well  as  a  slave,  a  power 
which  was  a  consequence  of  the  principle 
of  the  father  being  answerable  for  the 
delicts  of  his  son,  and  continued  so  long 
as  that  principle  was  in  full  yigonr.  The 
son  who  was  m  the  power  of  his  &ther 
could  acquire  no  property  for  himself; 
all  his  acquisitions,  like  those  of  a  slave, 
belonged  to  his  father ;  but  at  the  death 
of  tiie  father  they  might  become  his  own 
properU,  a  circumstance  which  distin- 
guished the  acquisitions  of  a  son  from 
those  of  a  slave.  Also,  such  a  son  could 
not  make  a  testament,  nor  could  there  be 
any  in  jure  cessio  made  to  him.  The 
father  could  marry  his  children,  divorce 
them,  give  them  in  adoption,  and  eman- 
cipate them  at  pleasure.  The  effect  of 
emancipation  was  that  the  son  ceased 
to  belong  to  his  father's  family;  and 
this  principle  had  many  important  legal 
consequences. 

The  strict  notion  of  the  patria  potestas 
lies  at  the  foundation  of  the  Roman 
polity.  Like  other  institutions  however, 
which  in  the  early  history  of  a  state  form 
its  essential  elements,  the  strict  character 
of  the  patria  potestas  became  gradually 
relaxed  and  greatiy  changed.  The  his- 
tory of  such  changes  is  a  part  of  the  his- 
tor  V  of  Rome. 

The  patria  potestas  might  be  dissolved 
in  other  ways  besides  those  mentioned. 
Lf  a  father  or  son  lost  his  citixenship,  the 
relation  between  them  ceased,  for  this  re- 
lationship could  only  exist  between  Ro- 
man citizens.  If  &ther  or  son  was  made 
a  prisoner  by  an  jenemy,  the  relation  was 


in  abeyance  (in  suspenso),  but  was  not 
extincL  If  the  son  attained  certain  high 
offices  in  the  state,  either  dvil  or  religi- 
ous, the  patria  potestas  was  therenpou 
dissolved. 

Gains,  i.  55,  97,  127,  &c ;  MarezoU, 
Lehrbuch  der  Inttil,  de$  HCnu  EechiM, 
1839 ;  Savigny,  ^stem  de$  keniigen  Bdm, 
BecfUs,  1840;  Rocking,  InttUnHoiun,  i. 
224,  &c) 

PARISH.  This  word  is  probably  de- 
rived into  the  English  Uingna^  from 
the  French  pcurouae,  and  the  Latm  /Mtro- 
ehia  or  paroecia,  and  ultimately  from 
the  Greek  parvikia  (wapoucla).  At  the 
present  day  it  denotes  a  circumscribed 
territory,  varying  in  extent  and  pecula- 
tion, but  annexed  to  a  single  church, 
whose  incumbent  or  minister  is  entitied 
by  law  to  the  tithes  and  spiritual  offers 
ing6  within  the  territory.  In  the  early 
ages  of  Christianity  the  term  appears  to 
have  been  used  in  some  parts  or  Europe 
to  signify  the  district  or  diocese  of  a 
bishop,  as  distinguished  from  the  **prD- 
vincia  "  of  the  archbishop  or  metropolitan. 
(Du  Cange,  Gloss^  ad  verb.  '  Parochia;' 
Selden's  HUlory  cf  TUhes,  chap.  vi. 
sect.  3.)  These  large  ecclesiastical  pro- 
vinces were  gradually  broken  down  into 
subdivisions,  for  which  ministers  were 
appointed,  either  permanentiy  or  occa- 
sionally, who  were  under  the  rule  of 
the  bishop,  were  paid  out  of  the  otm- 
mon  treasury  of  the  bishopric,  and  had 
no  particular  interest  in  the  oblations 
or  profits  of  the  chnreh  to  wluch  tiieir 
ministry  applied.  This  was  the  state  of 
things  in  the  primitive  times,  which  proba- 
bly continued  till  towards  the  end  of  the 
third  century.  After  that  period  proprie- 
tors of  lands  began,  with  the  licence  of  tiie 
higher  ecclesiastical  authorities,  to  build 
and  endbw  churches  in  their  own  pos- 
sessions ;  and  in  such  cases  the  chaplain 
or  priest  was  not  paid  by  the  bishop, 
but  was  permitted  to  receive  for  his 
maintenance,  and  to  the  particular  use 
of  his  own  church,  the  profits  or  the 
proportion  of  the  profits  of  the  lands 
with  which  the  founder  had  endowed 
it,  as  well  as  the  offerings  of  such  as 
repaired  thither  for  divine  service.  This 
appears  to  be  a  probable  account  of  the 
origin  and  gradual  formation  of  parochial 
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diTmons  in  almost  all  countries  '^here 
Christianity  preTailed;  and  Selden  has 
satisfaetorily  shown  that  the  history  of 
parishes  in  Eng^d  has  followed  the 
same  course.  Soon  after  the  first  intro- 
duction of  Christianity  into  this  country, 
the  heathen  temples  and  other  buildings 
were  conTerted  into  churches  or  places 
of  assembly,  to  which  the  inhabitants 
of  the  surrounding  district  came  to  receive 
religious  instruction  from  the  minister, 
and  to  exercise  the  rites  of  Christian 
worship.  As  the  members  of  the  new 
reli^n  increased,  a  single  or  occasional 
minister  was  insufficient  for  the  purpose ; 
and  a  bishop,  with  subordinate  priests, 
began  to  reside  in  the  immediate  nei|;h- 
bonrhood  of  the  religious  houses,  havrng 
the  charge  of  districts  of  'various  extent, 
comprehending  sereral  towns  and  vil- 
lages, and  assigned  i>rincipa]ly  with  a 
view  to  the  convenience  of  the  in- 
habitants in  assembling  together  at  the 
church.  Within  these  districts,  or  ctr- 
cuitSj  as  they  were  called,  which  were 
preciselv  analogous  to  the  diocesan  pa- 
rishes in  other  parts  of  Europe,  the 
ministering  priests  itinerated  for  the  pur- 
pose of  exercising  their  shriving,  but 
they  always  resided  with  the  bishop. 
By  degrees  other  churches  were  buUt  to 
meet  the  demands  for  public  worship, 
but  still  at  first  wholly  depending  upon 
the  mother-church,  and  supplied  hj^  the 
bishop  from  his  family  of  dergy  resident 
at  the  bbhopric  with  ministers  or  curates, 
who  were  supported  by  the  common  stock 
of  the  diocese.  For  the  fand  or  endow- 
ment in  each  of  these  districts  was  com- 
mon ;  and  whatsoever  was  received  from 
tithes  or  the  offisrings  of  devotees  at  the 
different  altars,  or  by  any  other  means 
given  for  religious  uses,  was  made  into 
a  general  treasure  or  stock  for  the  eccle- 
siastical purposes  of  the  whole  diocese ; 
and  was  applied  by  the  bishop  in  the 
first  place  to  the  maintenance  of  himself 
and  the  college  of  priests  resident  with 
him  at  the  cnurch,  and  afterwards  for 
distribution  in  alms  among  the  poor, 
and  for  the  reparation  of  churches. 

This  community  of  residence  and  in- 
terest between  the  bishop  and  his  attend- 
ing clergy,  who  are  of£sn  termed  in  the 
chronicles  of  those  days  episcopi  cUrus, 


constituted  the  notion  of  cathedral 
churches  and  monasteries  m  their  sim- 
plest form.  How  long  this  state  (Xf  things 
continued  does  not  precisely  appear, 
though  Selden  expresses  an  opinion  that 
it  was  in  existence  as  late  as  the  eighth 
century.  (History  of  Tithes,  chap.  ix. 
sect  2.)  It  has  indeed  been  asserted  by 
Camden  (Britannia,  p.  160),  and  was 
formerly  tiie  commonly  received  opinion, 
that  Honorius,  the  first  archbishop  of 
CanterburfT,  after  Augustin,  divided  his 
provinces  into  parishes  about  the  year 
630 ;  but  Selden  proves  satis&ctorily 
that  Honorius  could  not  have  made  a 
parochial  division  in  the  sense  in  which 
we  now  understand  the  term ;  and  that, 
if  made  at  all,  it  must  have  been  such 
a  distribution  into  districts,  then  called 
parishes,  as  is  above  described,  and 
which  was  so  for  from  originating  with 
Honorius,  that  it  must  have  been  nearly 
as  ancient  as  bishoprics. 

It  seems  probable  tiiat  the  creation  of 
parishes  in  England  was  the  gradual 
result  of  circumstances,  and  was  not  fully 
effected  till  near  the  time  of  the  Con- 
quest As  Christiani^  became  the  uni- 
versal religion,  and  as  population  in- 
creased, the  means  of  divme  worship 
supplied  by  the  bishc^rics  and  monas- 
teries becune  inadequate,  and  lords  of 
manors  began  to  build  upon  their  own 
^demesnes  churches  and  oratories  for  the 
religious  purposes  of  their  families  and 
tenants.  Each  founder  assigned  a  de- 
finite district,  within  which  the  functions 
of  the  minister  officiating  at  his  church 
were  to  be  exercised,  and  expressly 
limited  the  burthen  as  well  as  the  ad- 
vantages of  his  ministry  to  the  inhabi- 
tants of  that  district  As  these  acts  of 
piety  tended  to  the  advance  of  religion, 
and  were  in  aid  of  the  common  treasury 
of  the  diocese,  they  were  encouraged  by 
the  bishops,  who  readily  consecrated  the 
places  of  worship  so  established,  and  con- 
sented that  the  minister  or  incumbent 
should  be  resident  at  his  church,  and 
receive  for  his  maintenance,  and  for  the 
use  of  that  particular  church,  the  tithes 
and  offerings  of  the  inhabitants,  as  well 
as  any  endowment  or  salary  which  the 
founder  annexed  to  it  This  endowment 
or  salary  usually  consisted  of  a  glebe,  or 
^    3o2 
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a  portimi  of  land  appropriated  to  that 
purpose,  the  produce  of  vhich,  and  of 
the  ecclesiastical  profits  irhidb  arose 
Tfithin  the  territory  limited  bj  the  found- 
er, became  the  settled  rerenue  of  the 
church,  and  annexed  to  it  in  perpetuity. 
The  last  concession  made  to  the  lay- 
fbunder  was  probably  the  patronage  or 
right  of  presenting  the  clerk  to  the 
church,  which,  by  tne  primitive  constitu- 
tion, belonged  exclusively  to  the  bishop ; 
and  when  Siis  was  obtained,  these  limited 
territories  differed  in  no  material  respect 
from  our  modem  parishes.  Indeed  it 
can  scarcely  admit  of  doubt  that  our 
parochial  divisions  arose  chiefly  from 
these  lay-foundations,  the  differences  in 
extent  being  accounted  for  by  the  vary- 
ing limits  appointed  for  them  at  their 
ongin.  Their  names  were  derived  from 
some  favourite  saint,  ftt>m  the  site,  or  the 
lordship  to  which  they  belonged,  or  from 
the  mere  fkncy  of  the  respective  founders. 
Such  appears  to  have  been  the  origin  of 
the  lay  parishes ;  and  it  is  reasonable  to 
conclude  that  as  soon  as  this  practice 
was  established,  the  bishops  and  religious 
houses,  in  the  districts  or  parishes  in 
which  they  had  reserved  to  themselves 
the  right  of  presentation,  followed  the 
same  course,  by  limiting  the  ecclesiastical 
profits  of  each  church  to  the  particular 
incumbent,  and  restricting  the  devotions 
as  well  as  the  offerings  ofthe  inhabitant^ 
to  that  church  only. 

The  earliest  notice  of  these  lay  founda- 
tions of  parishes  is  by  Bede,  about  the 
year  700  (Hist,  Eccl,  lib.  v.  c  4  and  5). 
by  the  end  of  the  eighth  century  they 
had  become  frequent,  as  clearly  appears 
from  the  charters  of  confirmation  made 
to  Croyland  Abbe;fr,  by  Bertulph,  king 
of  Mercia,  in  which  several  churches 
of  lay-foundation  are  comprehended.  In 
the  Ulws  of  king  Ed^r  (a.d.  970)  there 
is  an  express  provision  that  every  man 
shall  pay  his  tithes  to  the  most  antient 
church  or  monastery  where  he  hears 
Grod's  service ;  **  which  I  understand 
not  otherwise,"  says  Selden,  **ihan  any 
church  or  monastery  whither  usually, 
in  respect  of  his  commorancy  or  his 
parish,  he  repaired;  that  is,  his  parish 
church  or  monastery."  {Hiitory  of  tXthes, 
chap.  ix.  i,  4.) 


Although  the  origin  of  parishes  gene- 
rally in  England  is  pretty  clearly  ascer- 
tained, the  history  of  the  formation  of 
prticular  paridies  is  almost  wholly  un- 
known, and  no  evidence  whatever  can  be 
produced  on  the  subject 

However  satisfiictory  tiiis  acooont  of 
the  origin  of  parishes  may  be  with  refor- 
ence  to  country  parishes,  it  furnishes  no 
explanation  of  tne  origin  of  parishes  in 
towns — a  subject  whi<m  is  involved  in 
great  obscnri^ ;  and  indeed  the  changes 
which  the  latter  may  be  shown  to  have 
undergone  within  time  of  memory  seem 
to  point  to  a  different  princi|de  4f  forma- 
tion. 

The  country  parishes  appear  to  be 
nearly  the  same  in  name  and  number 
at  the  present  time  as  they  were  at  the 
time  of  Pope  Nich(^as*8  '  Taxation,'  com- 
piled in  the  reign  of  Edward  I.  (a.]>. 
12S8) ;  but  in  some  of  the  large  towns  the 
number  of  parishes  has  very  considerably 
decreased.  Thus,  in  the  city  of  London 
there  are  at  present  108  parishes,  though 
at  the  time  ofthe  *  Taxation'  the  number 
was  140 ;  in  like  manner  in  Norwich  the 
number  has  been  reduced  from  70  in  die 
time  of  Edward  I.,  to  37  at  the  present 
day.  In  other  antient  towns,  such  as 
Bristol,  York,  and  Exeter,  the  number  does 
not  appear  to  have  materially  changed, 
but  tne  names  have  been  often  alteired. 
The  particular  causes  of  these  variadons 
it  would  be  difl&cult  to  trace ;  but  greater 
changes  might  reasonably  be  expected  in 
towns  than  in  the  country  parishes,  in 
consequence  of  more  frequent  fluctuations 
of  wealth  and  population  in  the  former. 
Where  a  decrease  has  taken  place  in  the 
number  of  town  parishes  in  the  three  last 
centuries,  it  is  probably  to  be  accounted 
for  by  the  great  reduction  since  the  Re- 
formation in  the  amount  of  oblations  and 
what  are  called  personal  tithes,  which  in 
cities  were  almost  the  only  provision  for 
the  parochial  clergy. 

The  size  of  English  parishes  varies 
much  in  different  districts.  Inthenordiem 
counties  they  are  extremely  large,  forty 
square  miles  being  no  unusual  area  for  a 
parish ;  and,  generally  speaking,  parishes 
m  the  north  are  said  to  average  seven  or 
eight  times  the  area  of  the  southern  coun- 
ties.   (See  Hickman's  Prtface  to  Popukt* 
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Hon  Beiwrns  of  18S\.)  The  boandaries 
of  parishes  in  fonner  times  appear  to  have 
been  ofteu  ill-defined  and  uncertain :  bat 
since  the  estabibhment  of  a  compulsory 
proYJtton  ioT  the  poor  by  means  or  assess- 
ments of  Ifae  inhabitants  of  parishes,  the 
limits  have  in  general  been  ascertained 
with  safficient  precisioD. 

It  is  not  easy  to  ascertain  the  exact 
number  of  parishes  in  England  and  Wales ; 
for  althouni  the^r  have  been  enumerated 
on  sevenu  occasions,  the  number  asoer^ 
tained  has  usually  depended  upon  the 
object  and  pQiTose  If  the  particular  enu- 
meration. Thus  in  the  returns  under  the 
Poor  Law  Commisfflon,  a  parish  is  gene- 
rally considered  as  a  place  or  district 
supporting  its  own  poor,  and  ftom  these 
returns  it  appears  that  the  total  number 
of  such  places  is  14,490.  But  in  this 
number  are  included  many  subdivisions 
of  parities,  such  as  the  townships  in  the 
northern  counties,  which  by  stat  13  &  14 
Car.  II.,  c  12,  t  21,  are  permitted  to 
maintain  their  own  poor,  and  also  oUier 
places  which  by  act  of  parliament,  thou^ 
Botparishes,  have  the  same  privilege.  An- 
other difficulty,  which  has  probably 
affected  all  the  enumerations  which  have 
hitherto  been  made,  is  the  large  number 
of  doubtful  parishes.  It  is  somewhat  un- 
certain at  the  present  day  what  circum- 
stances constitute  a  parish  «hurch.  In  the 
Saxon  times,  and  for  some  centuries  after 
the  Conquest,  the  characteristics  which 
distingaisbed  a  parish  church  from  what 
were  called  fielc^churches,  oratories,  and 
chapels,  were  the  rites  of  baptism  and 
flepnlture.  (SeMen, /Ttstory  o^  7¥/^,  ch. 
ix.  4;  Diggers  Pariontf  CovmeUor^  part  i., 
chap.  xiL)  But  in  modem  times  this  line 
of  distinction  would  include  as  parish 
churches  aloiost  all  chapels-ofease,  and 
also  the  churches  and  parochial  chapels 
erected  under  the  stat  SSOea  III.,  c  45, 
**  fat  building  additional  churches  in 
populous  places."  The  various  views 
entertained  of  the  constituents  of  a  pari^ 
will  in  a  great  measure  account  n>r  the 
difEerent  results  of  the  severe  enumera- 
tions which  have  been  made;  and  this 
is  in  ^Mt  one  of  the  reasons  assigned  by 
Camden  for  the  difference  between  tM 
number  of  the  parish  churches  in  Eng- 
fand and  WalesiStated  to  Henry  VIIL  m 


1520,  by  Cardinal  Wolsey,  and  that  stated 
about  a  century  after  to  James  I.,  Ae 
former  bebs  9407,  and  the  latter  9284. 
(Camden's  Britannia,  161-2.)  The  sum 
total  of  the  parishes  mentioned  in  Pope 
Nicholas's  *  Taxation '  above  referred  to^ 
as  nearly  as  can  be  ascertained,  appears 
to  be  between  these  two  accounts.  Black- 
stone  says  that  the  number  of  parishes  in 
England  and  Wales  had  been  computed 
at  10,000,  but  gives  rather  a  questionable 
authority  for  his  statement  {Commen- 
tarieg,  vol.  i.,  p.  111.)  In  the  PrefsK^  to 
the  *  Population  Returns '  of  1831,  above 
referred  to,  the  number  of  parishes  and 
parochial  chapelries  in  England  and 
Wales  is  said  to  be  10,700,  and  in  Scot- 
land 948 ;  but  in  the  next  page,  where  a 
summary  of  the  number  of  parishes  in 
the  difierent  dioceses  is  given,  the  total 
is  stated  as  11,077.  Perhaps  the  number 
of  parishes  in  Eu^and  and  Wales  (mean- 
ing by  the  term  simply  a  district  annexed 
to  a  church  whose  incumbent  is  by  law 
entitied  to  the  perception  of  tithes  in  that 
district)  may  be  taken  to  be  about  11,000. 

^See  Holland's  *  Observations  on  the 
Origin  of  Parishes,'  in  Heame's  Dis- 
ctntneBf  vol.  i.,  p.  194;  and  Whitaker's 
History  (f  WhalleVf  book  ii.,  chap.  1.) 

PARISH  CLERK,  a  person  whose 
duty  it  is  to  assist  the  parson  in  the  rites 
and  ceremonies  of  the  church.  He  Is 
generally  appointed  by  the  incumbent, 
and,  as  Blackstone  states,  according  to 
the  common  law  he  has  a  freehold  in  his 
office,  of  which  he  cannot  be  deprived  by 
ecclesiastical  censures;  but  a  recent  sta- 
tute has  made  an  alteration  in  this  respect 
Parish  clerks  cannot  enforce  payment  by 
legal  process  of  the  customary  fees  due 
to  them.  In  churches  or  chapels  erected 
under  the  Church  Building  Acts  the  clerk 
is  appointed  annually  by  the  minister.  In 
some  places  the  parish  clerk  is  chosen  by 
the  inhabitants.  In  small  parishes  the 
offices  of  parish  derk  and  sexton  are 
united  in  one  person.  In  1844  an  act 
was  passed  (7  &  8  Vict.  c.  54)  'for  better 
regulating  the  offices  of  lecture^  and 
parish  clerks.'  Under  this  act  a  person 
in  holy  orders  may  be  appointed  or  elected 
to  the  office  of  church  derk,  chapel  clerk, 
or  parish  clerk.  He  is  to  be  licensed  b^ 
the  bishop,  in  the  same  manner  as  sti- 
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pendiary  curates,  and  when  appointed 
otherwise  than  by  the  incnmbent  is  to  be 
subject  to  his  consent  and  approval.  It 
is  further  provided  tluit  all  the  profits 
and  emoluments  of  the  office  of  derk  are 
to  be  enjoyed  so  long  as  the  person  in 
holy  orders  who  holds  it  penbrms  all 
such  spiritual  and  ecclesiastical  duties  as 
the  incumbent,  with  the  sanction  of  the 
bishop,  may  require.  The  act  expressly 
states  that  such  person  shall  not  have  or 
acquire  any  freehold  or  absolute  right  to 
or  interest  in  the  said  office  of  church 
clerk,  chapel  derk,  or  parish  derk,  bat 
shall  at  all  times  be  liable  to  be  suspended 
or  removed  from  such  office  by  the  same 
authority  and  on  the  like  grounds  as 
stipendiary  curates  may  be  removed.  The 
act  also  enables  any  archdeacon  or  other 
ordinary  to  remove  clerks  not  in  holy 
orders  who  may  be  guilty  of  neglect  or 
misbehaviour. 

PARK.  This  term,  in  its  legal  signi- 
fication as  a  privileged  enclosure  for 
beasts  of  the  forest  and  chace,  is  at  the 
present  day  nearly  obsolete.  Under  the 
ancient  forest-laws,  the  franchise  of  the 
highest  degree  was  that  of  a  forest,  which 
was  the  most  comprehensive  uame»  and 
contained  within  it  the  franchises  of  chace, 
park,  and  warren.  The  only  distinction 
between  a  chace  and  a  park  was,  that  the 
latter  was  enclosed,  whereas  a  chace  was 
always  open,  and  they  both  differed  from 
a  forest,  masmuch  as  tbey  had  no  peculiar 
courts  or  judicial  officers,  nor  any  parti- 
cular laws,  being  subject  to  the  general 
laws  of  the  forest;  or,  as  Sir  Edward 
Coke  maintains,  to  the  common  law  ex- 
clusively of  the  forest-laws  (4  /nst.,  314). 
A  chace  and  a  park  differed  firom  a  forest 
also  in  the  nature  of  the  wild  animals  to 
the  protection  of  which  each  was  applied. 
The  beasts  of  the  forest,  or  beasts  of 
venery,  as  they  were  called,  were  tantnm 
sihestrea,  that  is,  as  Manwood  explains 
the  phrase  ( Forest  Lawn,  chap,  iv.,  sec. 
4),  animals  such  as  the  hart,, hind,  hare, 
boar,  and  wolf,  which  ^  do  keep  tiie  co> 
Terts,  and  haunt  the  woods  more  than  the 
plains.**  On  the  other  hand,  the  beasts  of 
chace  or  park,  were  tantwn  campesires, 
that  is  to  say,  they  haunted  the  plains 
more  than  the  woods.  According  to  the 
strict  legal  meaning  of  the  term,  no  sub- 


ject can  set  up  a  park  without  the  kuo^s 
^nt,  or  immemorial  prescription,  which 
IS  presumptive  evidence  of  such  a  grant. 
In  modem  times  the  term  is  little  known, 
except  in  its  popular  .acceptation  as  an 
ornamental  enclosure  for  the  real  or  os- 
tensible purpose  of  keeping  fallow  deer, 
interspened  with  wood  and  pasture  for 
their  protection  and  support  (Black- 
stone's  CemmefUanea,  vol.  ii.,  p.  98.) 
PARKS,  PUBLIC.  [Public  Hsalth.] 
PARLIAMENT,  IMPERIAL,  the 
legislature  of*  the  United  Kin^om  of 
Great  Britain  and  Iteknd,  consisting  of 
the  king  or  queen  [Kino],  the  lords  spi-^ 
ritual  and  temporal  [Lobds,  House  of]» 
and  the  knijditB,  citizens,  and  burgesses 
[Commons,  House  op]  in  parliament  as- 
sembled. 

The  word  is  ffenerally  oonndered  to  be 
derived  from  tne  Freu<^  *parler,'  to 
speak.  '*  It  was  first  applied,"  says  Black* 
stone,  "  to  general  aBsemblies  of  the  ststeft 
under  Louis  VII.  in  France,  about  the 
middle  of  the  twelfth  eentury."  The 
earliest  mention  of  it  in  the  statutes  is  in 
the  preamble  to  the  statute  of  West- 
minster, A.D.  1272. 

Origin  and  Antiquitif  cf  ParKament. 

The  origin  of  any  andent  institutioQ 
must  be  difficult  to  trace,  when  in  the 
course  of  time  it  has  undergone  great 
changes ;  and  few  subjects  have  affiurded 
to  antiquaries  more  cause  for  learned  re- 
search and  ingenious  conjecture  than  the 
growth  of  our  parliament  into  the  form 
which  it  bad  assumed  when  authentic 
records  of  its  existence  and  constitution 
are  to  be  found.  Great  councils  of  die 
nation  existed  in  England  both  under  the 
Sckxons  and  Normans,  and  appear  to  have 
been  common  amongst  all  the  nations  of 
the  north  of  Europe.  They  were  called 
by  the  Saxons  michel-synoth,  or  great 
council ;  micbel-gemoie,  or  great  meeting  ; 
and  wittma-ffemote^  meeting  of  wise  men 
— ^by  the  last  of  wUch  they  are  now  most 
fiimiliariy  known.  The  constitution  of 
these  councils  cannot  be  known  with  any 
certainty,  and  there  has  been  much  con- 
troversy on  the  subject,  and  espedally  aa 
to  the  share  of  authority  enjoyed  by  the 
people.  Different  |>eriods  have  been  as- 
signed  for  their  admittance  intt^the  \fi^^' 
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latnre.  Coke,  SpelnMn,  Camden,  and 
Prynne  agree  that  the  commons  formed 
part  of  the  great  synods  or  ooimeils  before 
the  Conquest ;  bat  hov  they  were  8am-< 
moned,  and  what  degree  of  power  they 
possessed,  is  a  matter  of  doubt  and  obscu- 
rity. **  The  main  constitution  of  parlia- 
ment, as  it  now  stands,"  says  Blackstone, 
*'was  marked  out  so  long  ago  as  the 
seventeenth  year  of  King  John,  aj>.  1215, 
in  the  great  charter  granted  by  that 
prince,  wherein  he  promises  to  summon 
all  archbishops,  biiAops,  abbots,  earls,  and 
greater  barons  [BabonsI  personally,  and 
all  other  tenants  in  chief  under  the  crown 
by  the  sheriff  and  bailiflb,  to  meet  at  a 
certain  place,  with  forty  days^  notice,  to 
assess  uds  and  seutages  when  necessary ; 
and  this  constitution  has  subsisted,  in  fiici 
at  least,  from  the  year  1266|  49  Hen.  IIL, 
there  being  still  extant  writs  of  that  date 
to  summon  knights,  citizens,  and  bur- 
gesses to  parliament"  A  statute,  also, 
passed  15  Edw.  II.  (1332),  declares  that 
"  the  matters  to  be  established  for  the  es- 
tate of  the  king  and  of  his  heirs,  and  for 
the  estate  of  the  realm  and  of  the  people, 
should  be  treated,  accorded,  and  estab- 
lished in  parliament,  by  the  king  and  by 
the  assent  of  the  prelates,  earls,  and 
barons,  and  the  commonalty  of  the  realm, 
according  as  had  been  brfore  aecustomed." 
In  reference  to  this  statute  Mr.  Hallam 
observes  **  that  it  not  only  establishes,  by 
a  legislative  declaration,  the  present  con- 
stitution of  parliament,  but  recognises  it 
as  already  standing  upon  a  custom  of 
some  length  of  time."  (1  Const,  Hist.,  5.) 
Constiiuent  Parts  of  Parliament. 

Of  the  king  (or  queen),  the  first  in 
rank,  nothing  need  be  repeated  in  this 
place. 

The  House  of  Lords  is  at  present  com- 
posed of— 

Lords  ^riiuaL 

2  archbishops  (York  and  Can- 
terbury) 
24  English  Bishops 
4  Irish  representative  bishops 

Total,  30 
Lords  TemporaL 

2  dukes  of  the  blood  royal 
30  dukes 


20  marquesses 
115  earls 

21  viscounts 
200  barons     ■ 

16  representative  peers  of  Soot* 

land 
28  representative  peers  of  Ireland 

Total,  422 

The  number  has  been  greatly  aug- 
mented from  time  to  time,  and  there  is  no 
limitation  of  the  power  of  the  crown  to 
add  to  it  by  further  creations.  The  in- 
troduction of  the  representative  peers  of 
Scotiand  and  Ireland  was  effected  on  the 
union  of  those  kingdoms,  respectively, 
with  England.  The  former  are  elected  by 
the  hereditarv  peers  of  Scotland  descended 
from  Scottish  peers  at  the  time  of  the 
Union,  and  sit  for  one  parliament  only ; 
the  latter  are  chosen  for  life  by  the  peers 
of  Ireland,  whether  hereditary  or  created 
since  the  Union.  The  power  of  the 
crown  to  create  Irish  peers  is  limited  by 
the  Act  of  Union,  so  that  one  only  can  be 
created  whenever  three  of  the  peerages  of 
Ireland  have  become  extinct 

The  present  composition  of  the  House 
of  Commons  is  as  fellows : — 
England  and  Wales. 
159  knightB  of  shires 
341  citizens  and  burgesses 

Total,  500 

Scotland. 
30  knights  of  shires 
23  citizens  and  burgesses 

Total,  53 

Ireland. 
64  knights  of  shires 
41  citizens  and  burgesses 

Total,  105 

Total  of  the  United  Kingdom,  658. 
But  this  includes  Uie  borough  of  Sudbury 
disfranchised  for  gross  corruption  by  7 
&  8  Vict  c.  53;  and  the  two  members 
which  this  borough  formerly  returned 
have  not  yet  been  transferred  to  any 
other  place.  A  full  view  of  the  present 
system  of  representation  is  given  in  the 
article  Commons,  House  of. 
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The  lords  and  oommonB  oripDally 
were  one  assembly,  bat  the  date  of  their 
separation  is  not  known.  The  following 
notice  of  this  subject  is  taken  from  Mr. 
T.  Erskine  Mar's  *  Law,  Privileges,  Pro- 
ceedings, and  Usage  of  Parliament,'  p.  19. 
**  When  the  lesser  barons  began  to  secede 
from  personal  attendance,  as  a  body,  and 
to  send  representatives,  they  continued  to 
sit  with  the  greater  barons  as  before ;  bat 
when  they  were  joined  by  the  citizens 
and  bnrgesses,  who,  by  reason  of  their 
order,  had  no  claim  to  sit  with  the  ba- 
rons, it  is  natural  that  the  two  classes  of 
representatives  should  have  consulted  to- 
gether, althongh  they  continned  to  sit  in 
Sie  same  chamber  as  the  lords.  The  an- 
cient treatise,  *  De  Modo  tenendi  Parlia- 
mentam,'  if  of  unquestioned  authority, 
would  be  conclusive  of  the  fact  that  the 
three  estates  ordinarily  sat  together ;  but 
when  any  difficult  or  doubSul  case  of 
peace  or  war  arose,  each  estate  sat  sepa- 
rately, by  direction  of  the  kin^.  But  this 
work  can  claim  no  higher  antiquity  than 
the  reign  of  Richard  n.,  and  its  authority 
is  only  useful  so  £bu*  as  it  mB.^  be  evidence 
of  tradition,  believed  and  relied  on  at  that 
period.  Misled  by  its  supposed  authen- 
ticity. Sir  Edward  Coke  and  Elsynge 
entertained  no  doubt  of  the  facts  as 
there  stated;  and  the  former  alleged  that 
he  had  seen  a  record  of  the  30  Henrv  L, 
(1130)  of  the  degrees  and  seats  of  the 
lords  and  commons  as  one  body,  and  that 
the  separation  took  place  at  the  desire  of 
the  commons.  •  .  .  The  enquiry  how- 
ever is  of  little  moment,  for  whether  the 
commons  sat  with  the  lords  in  a  distinct 
part  of  the  same  chamber,  or  in  separate 
houses  as  at  present,  it  can  scarcely  be 
contended  that,  at  any  time  after  the  ad- 
mission of  the  dtizens  and  burgesses,  tiie 
commons  intermixed  with  the  lords,  in 
their  votes  as  one  assembly.  Their  chief 
business  was  the  voting  of  subsidies,  and 
the  bishops  granted  one  subsidy,  the  lords 
temporal  another,  and  the  commons 
again  a  separate  subsidy  for  themselves, 
liie  commons  could  not  have  had  a  voice 
in  the  grants  of  the  other  estates ;  and  al- 
though the  authority  of  their  name  was 
oonstantiy  used  in  the  sanction  of  Acts  of 
Parliament,  they  ordinarily  appewred  as 
petitioners.    In  that  character  it  is  not 


conceivable  that  they  could  have  voted 
with  the  lords,  and  it  is  well  known  that 
down  to  the  reign  of  Henry  VI.,  no  laws 
were  actually  written  and  enacted  until 
after  the  parliament."  .  •  .  "When- 
ever this  separation  may  have  been  ef- 
fected, it  produced  but  little  practical 
change  in  the  uninterrupted  custom  of 
parliament  The  causes  of  sommons  are 
still  declared  by  the  crown  to  the  lords 
and*  commons  assembled  in  one  house; 
the  two  houses  deliberate  in  separate 
chambers,  but  under  one  roof;  they  com- 
municate with  each  otiier  by  messages 
and  conference ;  they  agree  in  resolutions 
and  in  making  laws,  and  their  joint  de- 
termination is  submitted  for  the  sanction 
of  the  crown.  The^  are  sieparated,  m- 
deed,  bat  in  legislation  they  are  practi- 
cally one  assembly,  as  much  as  if  they  sat 
in  one  chamber,  and  in  the  presence  of 
each  other,  communicated  their  separate 
votes." 

Power  and  Juriadiction  ofParliamaiU 
1.  Legislative  Authority  coUectiveLy^ — 
The  authority  of  parliament  extends 
over  the  United  Kingdom  and  all  its 
colonies  and  foreign  possessions.  There 
are  no  other  limits  to  its  power  of  making 
laws  for  the  whole  empire  than  those 
which  are  common  to  it  and  to  all  other 
sovereign  authority,  the  willingness  of  the 
people  to  obey,  or  their  power  to  resist 
them.  It  has  power  to  alter  the  constitu- 
tion of  the  country,  for  that  is  the  consti- 
tution which  the  hist  act  of  parliament 
has  made ;  and  it  may  even  take  away  life 
by  acts  of  attainder. 

Parliament  does  not  in  the  ordinary 
course  legislate  directiy  for  the  colonies. 
For  some,  tibe  queen  in  coundl  le^lates, 
and  others  have  legislatures  of  their  own» 
and  propose  laws  for  their  internal  go- 
vernment, subject  to  the  approval  of  the 
queen  in  council ;  but  these  may  after- 
wards be  repealed  or  amended  by  acts  of 
parliament  Their  legislatures  and  their 
laws  are  both  subordinate  to  the  supreme 
power  of  the  mother  country.  The  con- 
stitution of  Lower  Canada  was  suspended 
in  1840;  and  a  provisional  government, 
with  legislative  nmctions  and  great  ex- 
ecutive powers,  was  eetablishea  by  the 
British  parliament     Slavery  was  abo- 
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liahed  by  an  act  of  parliament  in  1833 
throughout  all  the  British  poesessions, 
whether  governed  by  local  le^pslatores  or 
not;  but  certain  measures  ior  carrying 
into  effect  the  intentions  of  parliament 
▼ere  left  for  subsequent  enactment  by 
the  local  bodies,  or  by  the  queen  in  coun- 
cil. The  House  of  Assembly  of  Jamaica, 
the  most  ancient  of  our  colonial  legisla- 
tures, had  neglected  to  pass  an  effectual 
law  for  the  i^ulation  of  prisons,  which 
became  necessary  upon  the  emancipation 
of  the  negroes,  and  parliament  immedi- 
ately passed  a  statute  for  that  purpose. 
The  Assembly  were  indignant  at  the  in- 
terference of  the  mother  country,  and 
neglected  their  functions,  until  an  act  was 
pawed  by  the  imperial  parliament  which 
suspended  the  constitution  of  Jamaica  un- 
less they  resumed  them. 

The  power  of  imposing  taxes  upon 
colonies  for  the  support  of  the  parent 
'state  'was  attempted  to  be  exercised  bv 
parliament  upon  the  provinces  of  North 
America ;  but  this  attempt  was  the  imme- 
diate occasion  of  the  severance  of  that 
country  from  our  own. 

There  are  some  subjects  indeed,  upon 
which  parliament,  in  fSuniliar  language, 
is  said  to  have  no  right  to  legislate,  such 
for  instance  as  the  Church.;  but  no  one 
can  intend  more  by  that  expression  than 
that  it  is  inexpedient  to  make  laws  as  to 
such  matters.  Parliament  has, made  a 
new  distribution  of  portions  of  Church 
property.  The  very  prayers  and  services 
of  the  Church  are  prescribed  by  statute ; 
and  the  Church  Disdpline  Act  is  an  in- 
stance of  parliament  regulating  the  con- 
duct of  the  ministers  of  the  Church. 
Parliament  has  changed  the  professed 
religion  of  the  country,  and  has  altered  the 
hereditary  succession  to  the  throne.  To 
conclude,  in  the  words  of  Sir  Edward 
Coke,  the  power  of  parliament  ^'is  so 
transcendent  and  absolute,  that  it  cannot 
be  confined,  either  for  causes  or  persons, 
within  any  bounds." 

2.  DtBtriimHon  cf  Powers  between 
JSSng,  Zords,  and  Commons.— CaStam  and 
convenience  have  assigned  to  different 
branches  of  the  legislature  peculiar  pow- 
ers. These  are  subject  to  any  limitation 
or  even  transference  which  parliament 
may  think  fit    The  king  swears  at  the 


coronation  to  govern  **  according  to  the 
statutes  in  parliament  agreed  upon,"  and 
these  of  course  may  be  altered.  Prero- 
gatives of  the  crown  which  have  ever 
been  enjoyed  might  yet  be  taken  away 
by  the  kins,  with  the  consent  of  the  three 
estates  of  me  realm.  The  king  sends  and 
receives  ambassadors,  enters  into  treaties 
with  foreign  powers,  and  declares  war  or 
peace,  without  the  concurrence  of  lords 
and  commons;  but  these  thin^  he  cannot 
do  without  the  advice  of  his  ministers, 
who  are  responsible  to  parliament  Cer^ 
tain  parliamentary  fimctions  are  ex- 
ercised by  the  king,  which  are  important 
in  the  conduct  of  legislation. 

Summons, — It  is  by  the  act  of  the  king 
alone  that  parliament  can  be  assembled. 
There  have  been  only  two  instances  in 
which  the  lords  and  commons  have  met 
of  their  own  authority,  namely,  previ- 
ously to  the  restoration  of  King  Charles 
II.,  and  at  tiie  Revolution  in  1688. 

The  first  act  of  Charles  II.'s  reign  de- 
clared the  lords  and  commons  to  be  the 
two  houses  of  parliament,  notwithstand- 
ing the  irregular  manner  in  which  they 
had  been  assembled,  and  all  their  acts 
were  confinned  by  the  succeeding  parlia- 
ment summoned  by  the  king ;  which  how- 
ever qualified  the  confirmation  of  them 
by  declaring  that  **  the  manner  of  the  as- 
sembling, enforced  by  the  difficulties  and 
exigencies  which  then  la^  upon  the  na- 
tion, is  not  to  be  drawn  into  example." 
In  dbe  same  manner  the  first  act  or  the 
reign  of  William  and  Mary  declared  the 
convention  of  lords  and  commons  to  be 
the  two  houses  of  parliament  as  if  they 
had  been  summoned  according  to  the 
usual  form,  and  the  succeeding  parlia- 
ment recognised  the  legality  of  their  acts. 
[Convention  Parliament.]  But  al- 
though the  king  may  determine  the  pe- 
riod for  calling  parliaments,  his  preroga- 
tive is  restraii^  within  certain  limits ; 
and  he  is  bound,  by  statute  to  issue  writs 
within  three  years  after  the  determination 
of  any  parliament;  and  the  practice  of 
providing  money  for  the  public  service 
by  annual  enactments  renders  it  compul- 
sory upon  him  to  summon  parliament 
every  year. 

There  is  one  contingency  upon  which 
the  parliament  may  meet  without  sum- 


PARLUMENT. 


[458] 


PARLIAMENT. 


moDS,  under  the  antborit^  of  an  act  of 
parliament  It  was  provided  by  the  6 
Anne,  c.  7,  that  **  in  case  there  should  be 
no  parliament  in  being  at  the  time  of  the 
demise  of  the  crown,  then  the  last  pre- 
ceding parliament  should  immediately 
convene  and  sit  at  Westminster,  as  if  the 
said  parliament  had  never  been  dissolved." 
By  the  37  Geo.  III.,  c.  127,  a  parlia> 
ment  so  revived  wonld  only  continue  in 
existence  for  six  months,  if  not  sooner 
dissolved. 

As  the  king  appoints  the  time  and 
place  of  meeting,  so  also  at  the  com- 
mencement of  every  sesnon  he  declares 
to  both  houses  the  cause  of  summons  by 
a  speech  delivered  to  them  in  the  House 
of  Lords  by  himself  in  person,  or  by 
commissioners  appointed  by  him.  Unw 
he  has  done  this,  neither  house  can  pro- 
ceed with  any  business. 

The  causes  of  summons  declared  do 
not  make  it  necessary  for  parliament  to 
consider  them  only,  or  to  proceed  at  once 
to  the  consideration  of  any  of  them.  Af- 
ter the  speech,  any  business  may  be  com- 
menced; and  both  Houses,  in  order  to 
prove  their  right  to  act  without  reference 
to  any  authority  but  their  own,  invariably 
read  a  bill  a  first  time  pro  forma  before 
they  take  the  speech  into  consideration. 
Other  business  is  also  done  very  fre- 
quently at  the  same  time.  New  writs 
are  issued  for  places  wluch  have  become 
Tacant  during  the  recess,  returns  are  or- 
dered, and  even  addresses  are  presented 
on  matters  unconnected  with  the  speech. 
In  1840  a  question  of  privilege,  arising 
out  of  the  action  of  Stockdale  against  the 
printers  of  the  house,  was  entertained 
before  any  notice  was  taken  of  her  Ma- 
jesty's speech. 

Prorogation  and  A^'oumment, — Parlia- 
ment can  only  commence  its  deliberations 
at  the  time  appointed  by  the  king;  nei- 
ther can  it  continue  them  any  longer  than 
he  pleases.  He  may  prorogue  parliament 
by  having  his  command  signified  in  his 
presence  by  the  lord  chancellor  or 
speaker  of  the  House  of  Lords  to  both 
houses,  or  b^  writ  under  the  great  seal, 
or  l^  commission.  The  effect  of  a  pro- 
rogation is  at  once  to  suspend  all  busi- 
ness until  parliament  may  be  summoned 
again.    Not  only  are  the  sittings  of  par- 


liament at  an  end,  but  all  proceedings 
pending  at  the  time,  except  impeach- 
ments by  the  commons,  are  quashed.  A 
bill  must  be  renewed  after  a  proroeition, 
as  if  it  had  never  been  introduced,  though 
the  proro^tion  be  for  no  more  than  a 
day.  William  III.  prorogued  parliament 
from  the  21st  October,  1689,  to  the  23rd, 
in  order  to  renew  the  Bill  of  Rights,  con- 
cerning which  a  difference  had  arisen 
between  the  two  houses  that  was  fittal  to 
it  It  being  a  rule  that  a  bill  cannot  be 
passed  in  either  house  twice  in  the  same 
session,  a  prorogation  has  been  resorted 
to,  in  other  cases,  to  enable  a  second  bill 
to  be  brought  in. 

A4joumment  is  solely  in  the  power  of 
each  house  respectively.  It  has  not  been 
UDCommon  indeed  for  the  king's  pleasure 
to  be  signified,  by  message  or  proclama- 
tion, that  both  houses  should  adjourn. 
Either  of  them  however  may  decline 
complying  with  what  can  be  considered 
as  no  more  than  a  request  Business  has 
fre<}uently  been  transacted  after  the  king's 
desire  has  been  made  known,  and  the 
question  for  adjournment  put  in  the  ordi- 
nary maimer. 

Vinolution. — The  king  may  also  put 
an  end  to  the  existence  of  parliament  by 
a  dissolution.  He  is  not  however  entirely 
free  to  define  the  duration  of  a  parlia- 
ment, for  after  seven  years  it  ceases  to 
exist  under  the  statute  of  George  I.,  com- 
monly known  as  the  Septennial  Act  Be- 
fore the  Triennial  Act.  6  Wm.  and  Mary, 
there  was  no  limit  to  the  continuance  of 
a  parliament,  except  the  will  of  the  king. 
Parliament  is  dissolved  by  proclamation, 
after  having  been  prorogued  to  a  certain 
day.  This  practice,  according  to  Hatsell, 
**  which  has  now  been  uniform  for  above 
a  century,  has  probably  arisen  from  those 
motives  that  are  suggested  by  Charles  I., 
in  his  speech  in  1628,  **that  it  should  be 
a  general  maxim  with  kings  themselYeB 
only  to  execute  pleasing  thin^  and  to 
avoid  appearing  personally  in  matters 
that  may  seem  harsh  and  disagreeable." 

In  addition  to  these  several  powers  of 
calling  a  parliament,  appointing  its  meet- 
ing, directing  the  commencement  of  its 
proceedings,  determining  them  for  an  in- 
definite time  by  prorosation,  and  finally 
of  dissolving  it  altogether,  the  crown  has 
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tiie  creation  of  one  entire  branch  of  the 
legishitare;  together  with  other  parlia- 
mentary powers,  which  will  hereafter  be 
noticed  in  treating  of  the  functions  of  the 
two  hooses.  Bat  though  the  name  of  the 
king  or  reigning  queen  is  used  on  all  Uie 
ooeasions  above  mentioned,  the  detenninar 
tion  when  and  how  the  prerogatives  of  the 
crown  shall  be  employed  depends  on  the 
cabinet,  to  whom  the  king  intrusts  the 
administration  of  the  goTemment  [Ca- 
binet; King.] 

The  judicial  ftmctions  of  the  lords,  and 
their  power  to  pass  bills  affecting  the 
peerage,  which  the  commons  may  not 
amend,  are  the  only  properties  peculiar 
to  them,  apart  ftt>m  their  personal  privi- 
leges. 

Taxation, — The  chief  powers  vested 
in  the  House  of  Commons  are  those  of 
imposing  taxes  and  voting  money  for  the 
public  service.  Bills  for  these  purposes 
can  only  originate  in  that  house,  and  tiie 
lords  may  not  make  any  alterations  in 
them,  except  for  the  correction  of  derioal 
errors.  On  the  opening  of  parliament, 
the  king  directs  estimates  to  be  laid  be- 
ibre  the  house,  but  the  amount  may  be 
varied  by  the  commons  at  pleasure. 
Grants  distinct  from  those  proposed  in 
the  estimates  cannot  be  made  witiiout  the 
king's  recommendation  being  si^ified. 
The  commons  will  not  allow  the  right  of 
the  lords  to  insert  in  a  bill  any  pecuniary 
penalties  or  to  alter  the  amount  or  appli- 
cation of  any  penalty  imposed  by  them- 
selves ;  but  the  rigid  assertion  of  this  rule 
was  found  to  be  attended  with  much  in- 
convenience, and  a  standing  order  was 
made  in  1831,  directing  tiie  Speaker  in 
each  case  to  report  whether  the  object  of 
the  lords  appears  to  be  *'  to  impose,  vary, 
or  take  away  any  pecuniary  charge  or 
burthen  on  the  subject,"  or  **  only  to  re- 
late to  the  punishment  of  offences,  and 
the  house  shall  determine  whether  it  may 
be  expedient  in  such  particular  case  to 
insist  upon  the  exercise  of  their  privi- 
lege." In  the  present  session  (1846)  also, 
the  Commons  have  permitted  certain 
railway  bills  to  originate  in  the  House  of 
Lords,  notwithstanaing  the  rates  and  tolls 
which  must  necessarily  be  levied  under 
their  authority. 

Bight  of  determining  EUctione^—AnO' 


ther  important  power  peculiar  to  the 
commons  is  that  of  determining  all  mat- 
ters touching  the  election  of  their  own 
members,  and  involving  tiierein  the 
rights  of  the  electors.  Upon  the  latter 
portion  of  their  right  a  memorable  con- 
test arose  between  the  lords  and  commons 
in  1704.  Ashb^,  a  burgess  of  Aylesbury, 
brought  an  action  at  common  law  against 
the  retuming-officere  of  that  town  for 
having  refbsed  to  permit  him  to  give  his 
vote  at  an  election.  A  verdict  was  ob- 
tained bv  him,  but  a  judgment  was  given 
against  him  in  the  Queen's  Bench,  which 
was  reversed  by  the  House  of  Lords 
upon  a  writ  of  error.  The  commons  de- 
clared that  **the  determination  of  the 
right  of  election  of  members  to  serve  in 
parliament  is  the  proper  business  of  the 
House  of  Commons,  which  they  would 
always  be  very  jealous  of,  and  this  juris- 
diction of  theirs  is  uncontested ;  that  they 
exercise  a  great  power  in  that  matter,  for 
they  oblige  the  officer  to  alter  bis  return 
according  to  their  judgment ;  and  that 
thev  cannot  judge  of  the  right  of  election 
without  determining  the  right  of  the  elec- 
tors, and  if  electors  were  at  liberty  to 
prosecute  suits  touching  their  right  of 
givinff  voices  in  other  courts,  there  mi^ht 
be  different  voices  in  other  courts,  which 
would  make  confusion,  and  be  dishonour- 
able to  the  House  of  Commous  ;  and  that 
therefore  such  an  action  was  a  breach  of 
privilege."  In  addition  to  the  ordinary 
exercise  of  their  jurisdiction  as  regarded 
the  right  of  elections,  the  commons  relied 
upon  an  act  of  the  7  Wm.  III.  c  7,  by 
which  it  had  been  declared  that  *'the 
last  determination  of  the  House  of  Com- 
mons concerning  the  riffht  of  elections  is 
to  be  pursued."  On  the  other  hand,  it 
was  objected  that  "there  is  a  great  dif- 
ference between  the  right  of  the  electore 
and  the  right  of  the  elected ;  the  one  is  a 
temporary  right  to  a  place  in  parliament 
pro  ndc  vice ;  the  other  is  a  freehold  or  a 
franchise.  Who  has  a  right  to  sit  in  the 
House  of  Commons,  may  be  properly 
cognizable  there ;  but  who  has  a  ri^ht  to 
choose,  is  a  matter  originally  established 
even  before  there  is  a  parliament.  A 
man  has  a  right  to  his  rreehold  by  the 
common  law,  and  the  law  having  an- 
nexed his  right  of  voting  to  his  freehold. 
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it  is  of  the  nature  of  his  freehold,  and 
most  depend  upon  it.  The  same  law  that 
gives  him  his  right  must  defend  ij  for 
him,  and  any  other  power  that  will  pre- 
tend to  take  away  his  right  of  voting, 
may  as  well  pretend  to  teke  away  the 
freehold  upon  which  it  depends."  These 
extracts  from  the  Report  of  a  Lords' 
Committee,  27  March,  1704,  upon  the 
conferences  and  other  proceedings  in  the 
case  of  Ashby  and  White,  give  an  epi- 
tome of  the  main  arguments  upon  which 
each  party  in  the  contest  reUed.  The 
whole  of  this  Report,  together  with  an- 
other of  the  13th  March,  may  be  read 
with  great  interest. 

Encouraged  by  the  decision  of  the 
House  of  Lords,  five  other  burgesses  of 
Aylesbury,  now  fiimiliarly  known  as 
"the  Aylesbury  men,"  commenced  ac- 
tions against  the  constables  of  their  town, 
and  were  committed  to  Newgate  by  the 
House  of  Commons  for  a  contempt  of 
their  jurisdiction.  They  endeavoured  to 
obtain  their  discharge  on  writs  of  habeat 
corpus,  but  did  not  succeed.  The  com- 
mons declared  their  counsel,  agents,  and 
solicitors  guilty  of  a  breach  of  privilege, 
and  committed  them  also.  Resolutions 
condemning  these  proceedings  were 
passed  by  the  lords;  conferences  were 
held,  and  addresses  presented  to  the 
queen.  At  length  the  queen  came  down 
and  prorogued  parliament,  and  thus  put 
an  end  to  the  contest  and  to  the  imprison- 
ment of  the  Aylesbury  men  and  their 
counsel. 

The  question  which  was  agitated  at 
that  time  has  never  since  arisen.  The 
commons  have  continued  to  exercise  the 
sole  power  of  determining  whether  elec- 
tors have  had  the  right  to  vote  while  in- 
quiring into  the  conflicting  claims  of 
candioates  for  seats  in  parliament,  and 
specific  modes  for  trying  the  right  of 
election  by  the  house  £uive  been  pre- 
scribed by  statutes,  and  its  determination 
declared  to  be  '*  final  and  conclusive  in 
all  subsequent  elections,  and  to  all  intents 
and  purposes  whatsoever." 

Connected  with  the  power  of  the  com- 
mons to  abjudicate  upon  all  matters  re- 
lating to  elections,  may  be  mentioned 
their  power  over  the  eligibility  of  cam- 
didates.    John  Wilkes  was  expelled,  in 


1764,  for  being  the  author  of  a  seditions 
libeL  In  the  next  parliament  (February 
3, 1769)  he  was  again  expelled  for  an- 
other libel ;  a  new  writ  was  ordered  fcur 
the  county  of  Middlesex,  which  he  re- 
presented, and  he  was  re-elected  without 
a  contest ;  upon  which  it  was  resolved,  on 
the  17th  February,  <*tfaat  having  been  in 
this  session  of  parliament  expelled  this 
house,  he  was  and  is  incapable  of  being 
elected  a  member  to  serve  in  this  present 
parliament"  The  election  was  declared 
void,  but  Mr.  Wilkes  was  again  elected, 
and  his  election  was  once  more  declared 
void,  and  another  writ  issued.  A  new 
expedient  was  now  used.  Mr.  Luttrell, 
then  a  member,  accepted  the  Chiltem 
Hundreds,  and  stood  i^nst  Mr.  Wilkes 
at  the  election,  and  being  defeated,  peti- 
tioned the  house  against  the  return  of  his 
opponent  The  house  resolved  that  al- 
though a  majority  of  the  electors  had 
voted  for  Mr.  Wilkes,  Mr.  Lnttrell  ousht 
to  have  been  returned,  and  they  amended 
the  return  accordingly.  Against  this  pro- 
ceeding the  electors  of  Middlesex  pre- 
sented a  petition,  without  efiect,  as  the 
house  declared  that  Mr.  Luttrell  was  duty 
elected.  The  whole  of  these  proceedings 
were  severely  condemned,  and  on  the 
3rd  of  May,  1782,  the  resolution  of  the 
1 7th  of  February,  1769,  was  ordered  to 
be  expunged  from  the  journals  as  **  sub- 
versive of  tiie  rights  of  the  whole  body 
of  electors  of  this  kingdom."  A  resolu- 
tion similar  to  that  expunged  had  been 
passed  in  the  case  of  the  unfortunate  Hall, 
m  1580,  as  part  of  the  many  punishments 
inflicted  upon  him,  which  we  shall  have 
occasion  to  mention. 

OcUhs. — The  power  of  administering 
oaths  exercised  by  the  lords  u  not 
claimed  by  the  House  of  Commons.  They 
formerly  endeavoured  to  attain  the  end 
supposed  to  be  secured  by  the  adminis- 
tration of  an  oath,  by  resorting  to  the  au- 
thority of  justices  of  the  p^oe  who  hap- 
pened to  be  members  of  their  own  body ; 
but  this  and  other  expedients  of  the  same 
kind  have  long  ranee  been  abandoned, 
and  witnesses  guilty  of  falsehood  are 
punished  by  the  house  for  a  breach  of 
privilege.  Election  committees  have 
power  by  statute  to  administer  oaths, 
and  witnesses  who  give  £Edse  evidence 
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before  sach  committees  are  guilty  of 
perjury. 

3.  Privileges, — Both  houses  of  parlia- 
ment possess  various  powers  and  priyi- 
leges  for  the  maintenance  of  their  col- 
leetiye  authority,  and  for  the  protection, 
convenience,  and  dignity  of  m^vidnai 
members.  At  the  commencement  of 
each  parliament,  the  Speaker,  on  behalf 
of  the  commons,  has  **  Uud  claim  to  them 
of  the  king"  since  the  reign  of  Henry 
VIII.,  but  they  appear  to  have  been  ai- 
ynys  enjoyed  with  eqnal  certainty  before 
that  time.  Some  of  them  have  been  sub- 
seqnently  confirmed,  modified,  and  even 
abolished  by  acts  of  parliament,  bat  the 
petition  of  the  Speaker  remains  un- 
changed, and  prays  for  some  which  have 
been  disallowed  by  law  since  the  original 
form  was  adopted. 

Commitment  and  Fines. — The  power 
of  commitment  for  contempt  has  idways 
been  exercised  by  both  houses.  It  has 
been  repeatedly  brought  under  the  cog* 
nizance  of  the  courts,  and  allowed  wim- 
oat  question.  Mr.  Wynn  in  his  *  Argu- 
ment,' states  that  there  are  upwards  of 
one  thousand  cases  of  commitment  by  the 
House  of  Commons  to  be  found  in  their 
Journals  since  1547.  Breaches  of  privi- 
lege committed  in  one.  session  may  be 
punished  by  commitment  in  another,  as 
in  the  well-known  case  of  Murray,  in 
1751-2,  who  was  imprisoned  in  Newgate 
for  a  libel  until  the  end  of  the  session,  and 
on  the  next  meeting  of  parliament  was 
again  ordered  to  be  committed ;  but  he 
had  absconded  in  the  meanwhile.  Con- 
tempts of  a  former  parliament  may  also 
be  punished.  The  lords  may  commit  for 
a  definite  period  beyond  the  duration  of 
the  session  or  parliament ;  but  a  commit- 
ment by  the  commons  holds  good  only 
until  the  close  of  the  session. 

The  house  of  lords,  in  addition  to  the 
power  of  commitment,  may  impose  fines. 
This  privilege  is  no  longer  exercised 
by  the  commons ;  but  amongst  the  most 
remarkable  cases  in  which  it  was  for- 
merly used,  we  may  mention  that  of 
Mr.  Hall,  a  member  who  had  incurred 
their  displeasure,  by  publishing  a  work 
**  very  slanderous  and  derogatory  to  the 
general  authority,  power,  and  state  of 
uie  house,  and  prejudidal  to  the  validity 


of  its  proceedings  in  making  and  esta- 
blishing laws,''  and  was  ordered  to  ''pay 
a  fine  to  the  queen  of  five  hundred 
marks."  The  house  at  the  same  time 
assumed  a  power  not  found  to  have 
been  exerdsed  in  other  cases.  It  com- 
mitted Mr.  Hall  to  the  Tower,  and 
ordered  that  he  should  remain  there  for 
*'  six  months,  and  until  he  should  make 
retraction  of  the  book.*'  This  punish- 
ment was  commitment  for  a  time  certain 
without  reference  to  the  continuance  of 
the  session,  and,  in  the  event  of  a  refusal 
to  retract  the  book,  amounted  to  per- 
petual imprisonment  A  practice  still 
exists  which  partakes  of  the  nature  of 
a  fine.  There  are  certain  fees  payable 
by  persons  committed  to  the  custody  of 
the  serjeantrat-arms.  and  it  is  usual  on 
discharginff  them  out  of  custody  to  attach 
the  condition  of  the  "payment  of  the 
fees."  These  fees  are  occasionally  re- 
mitted under  particular  circumstances — 
as,  for  example,  on  account  of  the  po- 
verty of  the  prisoner. 

Freedom  (f  Speech, — Freedom  of  speech 
is  one  of  the  privileges  claimed  by  the 
Speaker  on  behalf  of  me  commons,  but  it 
has  long  since  been  confirmed  as  the  right 
of  both  houses  of  parliament  by  statutes. 
It  was  acknowledged  by  an  act  in  the 
reign  of  Henry  VIII.,  by  which  the  pro- 
ceedings of  the  stannary  court  with  re- 
spect to  Richard  Strode,  a  member,  who 
was  fined  and  imprisoned  by  that  court 
for  having  proposed  a  bill  to  regulate 
Ae  tinners  in  Cornwall,  were  declared 
illegal,  and  the  repetition  of  similar  en- 
croachments upon  the  privilege  of  par- 
liament provided  against  The  language 
however  was  thought  ambiguous,  and  it 
was  by  limiting  its  operation  to  the  case 
of  Strode,  that  a  judgment  was  obtained 
in  the  King's  B^ch  against  Sir  John 
Elliot,  Denzil  Hollis,  and  Valentine,  in 
the  reign  of  Charles  I.  A  true  inter- 
pretation of  the  law  was  subsequently 
establi!ihed  by  resolutions  of  both  houses 
of  parliament,  and  by  a  formal  reversal 
of  this  judgment  by  the  house  of  lords. 
The  most  solemn  recognition  of  the  pri- 
vilege is  contained  in  the  Bill  of  Rights, 
which  declares  "that  the  freedom  of 
speech  and  debates  and  proceedings  in 
parliament  ought  not  to  be  impeached 
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or  questioned  in  any  ooort  or  place  oat  of 
parliament" 

There  are  however  certain  le^  inci- 
dents to  this  privily  which  it  is  ne- 
cessary to  notice.  The  kw  presomes 
that  everything  said  in  parliament  is 
with  the  view  to  the  public  good  and 
necessary  for  the  conduct  of  public  busi- 
ness ;  but  should  the  member  publish  his 
speech,  he  is  viewed  as  an  author  only, 
and  if  it  contain  libellous  matter,  he  will 
not  be  protected  by  the  i>rivilege  of  par- 
liament. In  1795  an  information  was 
filed  against  Lord  Abingdon  ibr  libel. 
His  lordship  had  accused  his  attorney,  in 
parliament,  of  improper  conduct  in  his 
profession.  He  afterwards  published  his 
speech  in  several  newspapers  at  his  own 
expense.  His  lordship  pleaded  his  own 
cause,  and  contended  that  he  had  a  right 
to  print  what  he  had,  by  the  law  of  par- 
liament, a  right  to  speak ;  but  Lord 
Kenyon  said  '*  that  a  member  of  parlia- 
ment had  certainly  a  riffht  to  publish  his 
speech,  but  that  speecn  should  not  be 
made  a  vehicle  of  slander  against  any 
individual ;  if  it  was,  it  was  a  libel."  In 
1813  a  much  stronger  case  of  the  same 
kind  occured.  Mr.  Creevey,  a  member, 
had  made  a  charge  against  an  individual 
in  the  house  of  commons,  and  incorrect 
reports  of  his  speech  having  {q)peared  in 
several  newspapers,  Mr.  Creevey  sent  a 
correct  report  to  an  editor,  requesting  him 
to  publish  it  in  his  newspaper.  A  jury 
found  Mr.  Creevey  guilty  of  libel,  and 
the  court  of  King's  Bench  refused  an 
application  for  a  new  trial;  on  which 
occasion  Lord  EUenborough  said,  <*a 
member  of  that  house  has  spoken  what 
he  thought  material  and  what  he  was  at 
liberty  to  speak,  in  his  character  as  a 
member  of  that  house.  So  fhr  he  is 
privileged :  but  he  has  not  stopped  there ; 
but,  unauthorized  by  the  house,  has  chosen 
to  publish  an  account  of  that  speech  in 
what  he  has  pleased  to  call  a  corrected 
form,  and  in  that  publication  has  thrown 
out  reflections  injurious  to  the  character 
of  an  individual." 

Freedom  from  Arrest — ^The  Speaker's 
petition  prays  on  behalf  of  the  commons, 
'*that  their  persons,  their  estates,  and 
servants,  may  be  free  from  arrests  and  all 
molestations."    These  words  are  not  more 


extensive  than  the  privilege  as  fbrmerly 
enjoyed,  and  instances  in  which  it  has 
been  enforced  may  be  found  in  nearly 
every  page  of  the  earlier  volumes  of  the 
Journals.  This  privilege  has  however 
been  limited  by  statutes,  the  last  of  which 
(10  Geo.  IIL  c.  50)  states  in  the  pre- 
amble that  the  previous  laws  were  in- 
sufficient to  obviate  the  inconveniences 
arising  from  the  dela^  of  suits  by  reason 
of  privilege  of  parliament,  and  enacts 
that  **  any  person  may  at  anjr  time  com- 
mence and  prosecute  any  action  or  sut, 
&c.,  against  any  peer  or  lord  of  parlia- 
ment, or  against  any  of  the  knight^ 
citizens,  or  burgesses  for  the  time  bemg, 
or  against  any  of  their  menial  or  any 
other  servants,  or  any  other  person  en- 
titled to  the  privilege  of  parliament, 
and  no  such  action  sluJl  be  impeached, 
stayed,  or  delayed  by  or  under  colour 
or  pretence  of  any  privilege  of  parlia- 
ment" Obedience  to  any  rule  of  the 
courts  at  Westminster  may  be  enforced 
by  distress  infinite,  in  case  any  person 
entitled  to  the  benefit  of  such  rule  shall 
choose  to  proceed  in  that  way. 

The  persons  of  members  are  still  free 
from  arrest  or  imprisonment  in  civil 
actions,  but  their  property  is  as  liable  to 
the  legal  claims  of  all  other  persons  as 
that  of  any  private  individual.  Thdr 
servants  no  longer  enjoy  any  privilege  or 
immunity  whatever. 

The  privilege  of  freedom  fr<»n  arrest 
has  always  been  subject  to  the  exception 
of  cases  of  *'  treason,  felony,  and  surety 
of  the  peace ; "  and  though  in  other  cri- 
minal charges  each  house  may,  if  it  see 
fit,  prevent  the  abstraction  of  a  member 
from  his  parliamentary  duties,  the  case 
of  Lord  Cochrane,  in  1815,  will  show 
how  littie  protection  the  house  of  com- 
mons extends  to  its  members  in  sn^ 
cases.  Lord  Cochrane,  having  been  in- 
dicted and  convicted  for  a  conspiracy, 
was  committed  to  the  King's  Bench 
prison.  He  afterwards  escaped,  aikl  was 
arrested  by  the  marshal  while  sitting  on 
the  privy  connselk>r^s  bench  in  the  house 
of  commons,  on  the  right  hand  of  the 
chair,  at  which  time  there  was  no  mem- 
ber present,  prayers  not  having  been  read. 
The  committee  of  privileges  declared  that 
by  this  proceeding  of  the  marshal  of  the 
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King's 'Bench  **the  privileges  of  parlia- 
ment did  not  appear  to  have  been  vio- 
lated 80  as  to  call  for  the  interposition 
of  the  house." 

Conrts  of  jnstioe  have  committed 
privileged  persons  for  contempt,  and 
parliament  has  refhsed  to  protect  them. 
By  a  standing  order  of  the  house  of 
lords,  8th  Jane,  1757,  it  was  dedared 
**  that  no  peer  or  lord  of  parliament  hath 
privilege  of  peerage  or  of  parliament 
against  being  compelled  by  process  of 
the  courts  of  Westminster-hall  to  pay 
obedience  to  a  writ  of  habeas  con>us 
directed  to  him ; "  and  in  the  case  of  ESarl 
Ferrers,  it  was  decided  that  an  attach- 
ment may  be  granted  if  a  peer  revises 
obedience  to  ihe  writ  of  habeas  corpus. 
There  have  been  two  recent  cases,  that 
of  Mr.  Long  Wellesley  in  1831,  and  that 
of  Mr.  Lechmere  Charlton  in  1837,  in 
which  members  committed  by  the  lord- 
chancellor  for  contempt  have  laid  claims 
to  privilege,  which  were  not  admitted  by 
the  house  of  commons. 

Peers  and  lords  of  parliament  are  always 
free  from  arrest  on  civil  process ;  and  as 
regards  the  commons,  their  privilege  is 
8iq>p06ed  to  exist  for  40  days  after  every 
prorogation  and  40  days  before  the  next 
appointed  meeting. 

Jurisdiction  cf  CourU  of  Law  in  Mat- 
ten  of  PriviUqe, — In  connection  with  the 
exercise  of  privilege,  an  important  point 
of  law  arises  as  to  the  jurisdiction  of 
courts  of  justice.  It  is  one  of  great  in- 
terest and  still  greater  doubt  at  the  pre- 
sent moment,  and  has  at  various  times  been 
the  occasion  of  much  dispute  and  diffi- 
culty. Each  honse  of  parliament  is 
acknowledged  to  be  the  juqze  of  its  own 
privileges.  Sir  Edward  Coke  affirms, 
*'  whatever  matter  arises  concerning  either 
house  of  parliament,  ought  to  be  ex- 
amined, discussed,  and  adjudged  in  that 
house  to  which  it  relates,  and  not  else- 
where." (4  /luf.)  But  again,  in  the  dis- 
putes in  the  case  of  the  Aylesbury  men, 
which  has  beoi  already  referred  to,  tiie 
lords  communicated  to  the  commons  at  a 
conference  a  resolution,  **that  neither 
house  of  parliament  have  power  by  any 
-  vote  or  declaration  to  create  to  them- 
selves new  privileges  not  warranted  by 
the  known  kws  and  customs  of  parliit- 


ment,"  which  was  assented  to  by  the 
commons.  (14  Comnumt'  Journals,  555, 
560.)  The  degree  of  jurisdiction  to 
be  exercised  by  the  courts  and  the  pro- 
per mode  of  dealing  with  actions  involv- 
mg  matters  of  privily,  it  would  indeed 
be  difficult  to  determine,  after  the  incon- 
sistencies which  have  been  shown  in 
practice  and  the  great  variety  of  opinions 
expressed  b^  learned  men.  No  more 
than  a  concise  statement  of  a  few  cases 
will  be  needed  to  show  the  difficulties  >jn 
which  the  question  is  involved. 

First,  as  to  the  right  of  courts  to  in- 
quire into  the  existence  and  nature  of 
privileges  claimed  by  either  House  of 
Parliament  Coke  lajs  it  down  that 
''judges  ought  not  to  give  any  opinion  of 
a  matter  of  parliament,  because  it  is  not 
to  be  decided  by  the  common  laws,  but 
secundum  leges  et  consuetudinem  ptxrlia- 
nunti ;  and  so  the  judges  in  divers  par- 
liaments have  confessed."  (4  Inst,,  15.) 
When  Patf,  one  of  the  Aylesbury  men, 
was  brought  before  the  Queen's  Bench 
on  a  writ  of  habeas  corpus,  Mr.  Justice 
Powell  said  "this  court  may  judge  of 
privilege,  but  not  contrary  to  the  judg- 
ment of  the  House  of  Commons ;"  and 
again^  "this  court  judges  of  privilege 
only  incidentally  :  for  when  an  action  is 
brought  in  this  court,  it  must  be  given 
one  way  or  other."  (2  Lord  Raymond, 
1105.)  The  opinions  of  other  judges  to 
the  same  efiect,  expressed  at  different 
times,  might  also  be  given.  The  words 
contained  in  the  Bill  of  Rights,  that  the 
"■  debates  and  proceedings  m  parliament 
ought  not  to  be  impeached  or  questioned 
in  any  court  or  place  out  of  parliament," 
are  generally  relied  upon  in  confirmation 
of  this  doctrine.  If  this  view  were  al- 
ways taken  of  the  question,  little  differ- 
ence between  parliament  and  the  courts 
of  law  would  arise.  The  course  would 
be  simple.  Whatever  action  might  be 
brought  would  be  determined  in  a  man- 
ner agreeable  to  the  house  whose  privi- 
leges were  questioned  ;  and  if  the  lords, 
in  case  of  appeal,  were  to  abide  by  the 
same  rule,  there  would  be  no  dissensions. 
But  as  such  unanimity  of  opinion  has  not 
always  existed,  there  has  been  a  clashing 
of  jurisdictions  which  nothing  probably 
but  a  statute  can  prevent  for  £e  future. 
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A  judgment  was  obtained  against  Sir 
W.  Williams,  the  Speaker  of  the  Hoose 
of  Commons,  in  the  second  year  of  James 
II.,  for  having  caused  a  paper  entitled 
* Danfferfield*s  Narrative'  to  be  printed 
by  oraer  of  the  house.  This  the  house 
declared  to  be  **  an  illegal  judgment,"  and 
against  the  freedom  of  parliament  A 
bill  was  also  brouj^ht  in  to  reverse  the 
judgment,  but  it  miscarried  in  three  dif- 
ferent sessions.  (10  Common^  Joumah, 
177,  205.) 

The  denial  of  the  exclusive  jurisdiction 
claimed  by  the  commons  in  1704,  in 
respect  of  the  right  of  elections,  as  stated 
above,  is  another  important  occasion  in 
which  the  privilege  of  the  commons  has 
clashed  wiib  the  judgments  of  legal  tri- 
bunals. 

The  onl^  other  case  which  need  be 
mentioned  m  this  place  is  that  of  Stock- 
dale  V.  Hansard.  Messrs.  Hansard,  the 
printers  of  the  House  of  Commons,  had 
printed,  by  order  of  that  house,  the  Re- 
ports of  the  Inspectors  of  Prisons,  in 
which  a  book  published  bv  Stockdale 
was  described  in  a  manner  which  he  con- 
ceived to  be  libellous.  He  brought  an 
action  against  Messrs.  Hansard  during  a 
recess,  but  had  a  verdict  against  him 
upon  a  plea  of  justification,  as  the  jury 
considei^  the  description  of  the  work  in 
question  to  be  accurate.  On  that  occa- 
sion Lord  Chief  Justice  Denman,  who 
tried  the  cause,  made  a  declaration  ad- 
verse to  the  privileges  of  the  house,  which 
Messrs.  Hansard  had  set  up  as  part  of 
their  defence.  In  his  direction  to  the 
jury,  his  lordship  ssdd  **that  the  fkct  of 
the  House  of  Commons  having  directed 
Messrs.  Hansard  to  publish  all  their 
parliamentary  reports  is  no  justification 
for  them,  or  for  any  bookseller  who  pub- 
lishes a  parliamentary  report  containing 
a  libel  against  auv  man."  In  consequence 
of  these  proceedings,  a  committee  was 
appointed,  on  the  meetmg  of  parliament 
in  1837,  to  examine  precedents  and  to 
ascertain  the  law  and  practice  of  parlia- 
ment in  reference  to  the  publication  of 
rapers  printed  by  order  of  the  house. 
The  result  of  these  inquiries  was  the 
passing  of  the  following  resolutions  by 
the  house : — 

^That  the  power  of  publishing  such 


of  its  reports,  votes,  and  proceedings  as 
it  shall  deem  necessary  or  conducive  to 
the  public  interests  is  an  essential  inci- 
dent to  the  constitutional  functions  of 
parliament,  more  especially  of  this  house 
as  the  representative  portion  of  it 

«  That  by  the  law  and  privilege  of  par- 
liament, this  house  has  the  sole  and  ex- 
clusive jurisdiction  to  determine  upon 
the  existence  and  extent  of  its  privileges, 
and  that  the  institution  or  prosecution  of 
any  action,  suit,  or  other  proceeding,  for 
the  purpose  of  brinffing  them  into  discus- 
sion or  decision  bemre  any  court  or  tri- 
bunal elsewhere  than  in  parliament,  u  a 
high  breach  of  privile^  and  renders  all 
parties  concemra  therein  amenable  to  its 
just  displeasure,  and  to  the  punishment 
consequent  thereon. 

''That  for  any  court  or  tribunal  to  as- 
sume to  decide  upon  matters  of  privilege 
inconsistent  with  the  determination  of 
either  House  of  Parliament  is  contrary  to 
the  law  of  parliament,  and  is  a  breach 
and  contempt  of  the  privileges  of  parlia^ 
ment*' 

Notwithstanding  these  resolutions, 
Stockdale  immediately  commenced  an- 
other action.  The  Queen's  Bench  de- 
cided against  the  privileges  of  the  house. 
A  third  action  was  then  brought  by 
Stockdale,  and  not  being  defended  judg- 
ment went  by  default,  and  the  damages 
were  assessed  in  the  sheriff's  court 

As  yet  the  jurisdiction  of  the  courts  to 
inquire  into  the  privileges  of  parliament 
and  to  give  judgments  inconsistent  with 
its  determination  has  alone  been  touched 
upon ;  the  next  question  is  as  to  the  mode 
of  d^ing  with  actions  involving  privi- 
lege when  brought  in  the  courts.  The 
practice  has  been  extremely  various  and 
inconsistent,  as  a  rapid  view  of  it  will 
show.  An  action  had  been  brought 
against  Topham,  the  serjeant-a^arms,  for 
executing  the  orders  of  the  House  of 
Commons  in  arresting  certain  persons. 
Topham  pleaded  to  the  juritdieiion  rfthe 
court,  but  his  plea  was  overruled,  and 
judgment  was  given  against  him.  The 
house  declared  the  judgment  to  be  a 
breach  of  privilege,  and  committed  Sir 
F.  Pemberton  and  Sir  T.  Joaes,  the 
judges,  to  the  custody  of  the  seijeant 
(10  Common^  Journals,  227.)    In  speak- 
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ingof  this  proceeding.  Lord  EUenboroagh 
expressed  his  surprise  **that  a  judge 
should  have  been  questioned  for  having 
given  a  judgment  which  no  other  jud^e 
who  ever  sat  in  his  phioe  could  have  dif* 
fered  from." 

In  the  case  of  Ashby  and  White  so 
ofben  referred  to,  the  commons  declared 
"that  whoever  shall  presume  to  com- 
mence any  action,  and  all  attorneys,  soli- 
citors, counsellors,  and  serjeants-at-law 
soliciting,  prosecuting,  or  pleading  in  any 
case,  are  guilty  of  a  high  breach  of  the 
privileges  of  this  house."  The  effect  of 
this  resolution,  if  obeyed,  would  be  to 
prevent  the  courts  from  coming  to  any 
decision  at  all  upon  matters  of  privilege, 
as  an  action  would  be  stopped  at  its  com- 
mencement; but  the  prmciple  has  not 
been  adhered  to. 

When  Sir  Francis  Burdett  brought  ac- 
tions agunst  the  Speaker  and  the  ser- 
jeant-at-arms, in  1810,  for  taking  him  to 
the  Tower  in  obedience  to  the  orders  of 
tiie  House  of  Commons,  they  were  di- 
rected to  plead,  and  the  attorney-general 
received  instructions  to  defend  ihem.  A 
committee  at  the  same  time  reported  a 
reeolution  *'that  the  bringing  these  ac- 
tions for  acts  done  in  obedience  to  the 
orders  of  the  house  is  a  breach  of  privi- 
lege," but  it  was  not  adopted  by  the 
house.  The  actions  proceeded  in  the 
regular  course,  and  the  Court  of  King's 
Bench  sustained  and  vindicated  the  au- 
thori^  of  the  house. 

It  has  been  already  said  that  Stock- 
dale's  first  action  was  brought  when 
parliament  was  not  sitting.  Having 
DO  specific  directions  from  the  house, 
Messrs.  Hansard  pleaded  to  the  action. 
On  the  general  issue  they  proved  the 
orders  of  the  honae,  which  were  held  to 
be  no  protection,  but  had  judgment  upon 
a  plea  which  would  have  availed  them 
equally  had  th^  printed  the  report  com- 
plained of  on  ueir  own  account  Not- 
withstanding its  resolutions,  the  house, 
on  being  acquainted  with  this  action,  in- 
stead of  acting  upon  them  when  a  second 
was  commenced,  reverted  to  the  prece- 
dent of  1810,  and  directed  Messrs.  Han- 
sard to  plead,  and  the  attorney-general 
to  defend  them. '  In  this  case  nothing 
but  the  privileges  of  the  House  of  Com- 
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mons  were  relied  upon  in  defence  of 
Messrs.  Hansard,  and  the  Court  of  Queen's 
Bench  unanimously  decided  against  them. 
Still  the  House  of  Commons  was  reluc- 
tant to  act  upon  its  own  resolutions,  and 
instead  of  punishing  the  plaintiff  and  his 
legal  advisers,  ^*  under  the  special  circum- 
stances of  the  case,"  it  ordered  the  dam- 
ages and  costs  to  be  paid.    The  resolu- 
tions however  were  not  rescinded,  and  it 
was  then  determined  that  in  case  of  future 
actions,    Messrs.    Hansard    should    not 
plead  at  all ;  and  that  the  parties  should 
suffer  for  their  contempt  of  the  resolu- 
tions and  authority  of  the  house.  Anothi  r 
action  was  brought  by  the  same  person 
and  for  the  same  publication.    Messrs. 
Hansard  did  not  plead,    the  judgment 
went  against  them  by  default,  and  the 
damages  were  assessed  by  a  jury  in  the 
sheriff's  court  at  600/.    The  sheriffs  of 
Middlesex  levied  for  that  amount,  but 
having  been  served  with  copies  of  the 
resolutions  of  the  house,  they  were  anxi- 
ous not  to  pay  the  money  to  Stockdale 
until  they  were  unable  to  delay  the  pay- 
ment any  longer.    At  the  opening  of  the 
session  of  parliament  in  1840,  the  money 
was  still  in  their  hands.    The  House  of 
Commons  at  once  entered  on  the  consi- 
deration of  these  proceedings,  which  had 
been  carried  on  in  spite  of  its  resolutions, 
and  in  the  first  place  committed  Stock- 
dale  to  the  custody  of  the  seijeant-at-annr« 
The  sherifis  were  desired  to  refund  the 
money,  and,  on  their  refusal,  were  also 
conmiiitted.    Mr.  Howard,  the  solicitor  of 
Mr.  Stockdale,  was  suffered  to  escape 
with  a  reprimand.    The  sheriffi  retained 
possession  of  the  money  until  an  attach- 
ment was  issued  from  the  Queen's  Bench, 
when  they  paid  it  over  to  Stockdale. 
Stockdale,  while  in  prison,  commenced  a 
fourth  action  by  the  same  solicitor,  and 
with  him  was  committed  to  Newgate  for 
the  offence ;  and  Messrs.  Hansard  were 
again  ordered  not  to  plead.    Once  more 
judgment  was  entered  up  against  them, 
and  a  writ  of  inquiry  of  damages  issued. 
Mr.  France,  the  under-sheriff,  upon 
whom  the  execution  of  this  writ  de- 
volved, having  been    served  with    the 
resolutions  of  the  commons,  expressed, 
by  petition,  his  anxiety  to  pay  obedience 
to  them,  and  sought  the  protection  of 
2h 
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the  house.  He  then  obtained  leave  to 
show  cause  befbre  the  court  of  Queen's 
Bench  on  the  fourth  day  of  Easter  term 
why  the  writ  of  inquiry  should  not  be 
executed.  MeanwhUe  the  imprisonment 
of  the  plaintiff  and  his  attorney  did  not 
prevent  the  prosecution  of  further  actions. 
Mr.  Howard's  son,  and  his  clerk,  Mr. 
Pearce,  having  been  concerned  in  con- 
ducting such  actions,  were  committed  for 
the  contempt,  and  Messrs.  Hansard,  as 
before,  were  instructed  not  to  plead.  At 
len^,  as  there  appeared  to  be  no  pro- 
bability of  these  vexatious  actions  being 
discontinued,  a  bill  was  introduced  into 
the  commons  and  passed,  by  which  pro- 
ceedings, criminal  or  civil,  against  per- 
sons for  publication  of  papers  printed  by 
order  of  either  house  of  parliament,  are 
to  be  stayed  by  the  courts,  upon  delivery 
of  a  certificate  and  affidavit  to  the  effect 
that  such  publication  is  by  order  of  par- 
liament   (Act  3  &  4  Vict  c.  9.) 

In  executing  the  Speaker's  warrant  for 
taking  Mr.  Howard  into  custody,  the  mes- 
sengers had  remained  some  time  in  his 
house,  for  which  he  brought  an  action  of 
trespass  against  them.  As  it  was  possible 
that  they  might  have  exceeded  their  au- 
thority, and  as  the  right  of  the  house  of 
commit  was  not  directly  brought  into 
question,  the  defendants  were,  in  this 
case,  instructed  to  plead ;  although  a 
clause  for  staying  further  proceedings  in 
'  the  action  was  contained  in  the  bill  which 
was  pending,  at  that  time,  in  the  house 
of  lords ;  by  whom  however  it  was  after- 
wards omitted:  and  the  house  of  com- 
mons is  still  involved  in  litigation  on  ac- 
count of  the  exercise  of  its  privileges. 

Mr.  May  remarks  (  *  Law,  Privileges, 
&c.  of  Parliament')  that  "The  present 
position  of  privilege  is,  in  the  high- 
est degree,  unsatismctory.  Assertions 
of  privilege  are  made  in  parliament, 
and  denied  in  the  courts ;  the  officers  who 
execute  the  orders  of  parliament  are 
liable  to  vexatious  actions,  and  if  verdicts 
are  obtained  against  them,  the  damages 
and  costs  are  paid  by  the  Treasury. 
The  parties  who  bring  such  actions,  in- 
stead of  being  prevented  from  proceeding 
with  them  by  some  legal  process  acknow- 
ledged by  the  courts,  can  only  be  coerced 
by  an  unpopular  exercise  of  privilege, 


which  does  not  stay  the  actions.  If 
parliament  were  to  act  strictiy  upon  its 
own  declarations,  it  would  be  forced  to 
commit  not  only  the  parties,  but  their 
counsel  and  their  attorneys,  the  judges 
and  the  sherifib ;  and  so  ^reat  wcmld  be 
the  injustice  of  punishing  the  public 
officers  of  justice  for  administering  the 
law  according  to  their  consciences  and 
oaths,  that  parliament  would  shrink  from 
so  violent  an  exertion  of  privilege.  And 
again,  the  intermediate  course  aidopted  in 
the  case  of  Stockdale  v,  Hansard,  of  co- 
ercing the  sheriff  for  executing  the  judg- 
ment of  the  court,  and  allowing  the 
judges  who  gave  the  obnoxious  judgment 
to  pass  without  censure,  is  inconsistent  in 
pnnciple,  and  betrays  hesitation  on  the 
part  of  the  house,  distrust  of  its  own  au- 
thority, or  fear  of  public  opinion  "  (p.  129, 
130). 

Forms  of  Procedure, 
Meeting  (f  Parliiiment:  Prelimnarff 
Proceedings,— On  the  meeting  of  a  new 
parliament  it  is  the  practice  for  the  lord 
chancellor,  with  other  peers  appointed  by 
commission  under  the  great  seal  for  that 
purpose,  to  open  the  parliament  by  stating 
"  that  her  Majesty  will,  as  soon  as  the 
members  of  botii  houses  shall  be  sworn, 
declare  the  causes  of  her  calling  this 
parliament;  and  it  being  necessary  a 
Speaker  of  the  house  of  commons  should 
be  first  chosen,  that  you,^nUeDaen  of  the 
house  of  commons,  repair  to  the  place 
where  yon  are  to  sit,  and  there  proceed 
to  the  appointment  of  some  proper  person 
to  be  your  Speaker ;  and  that  you  present 
such  person  whom  you  shall  so  choose 
here,  to-morrow  (at  an  hour  stated)  for 
her  Majesty's  royal  approbation."  The 
commons  then  proceed  at  once  to  the 
election  of  their  Speaker.  If  any  debate 
arises,  the  clerk  at  the  table  acts  as 
Speaker,  and  standing  up,  points  to  the 
members  as  they  rise.  He  also  puts  the 
question.  When  the  speaker  is  chosen, 
his  proposer  and  seconder  conduct  him 
to  the  chair,  where,  standing  on  the 
upper  step,  he  thanks  the  house  and  takes 
his  seat  It  is  usual  for  some  members 
to  congratuhite  him  when  he  has  taken 
the  chair.  As  yet  Mfe  is  only  Speaker 
elect,  and  as  such  presents  himiself  on  the 
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foUovinff  day  in  the  houBe  of  lords, 
when  it  oas  been  customary  for  him  to 
aoqnaint  the  lords  commissioners  that 
the  choice  of  the  commons  has  **  fallen 
upon  him,"  that  he  feels  the  difficulties  of 
his  Mgh  and  arduoos  office,  and  that,  "  if 
it  should  be  her  Majesty's  pleasure  to 
disapprove  of  this  choice,  her  majesty's 
faithful  commons  will  at  once  select  some 
other  member  of  their  house  better  quali- 
fied to  fill  the  station  than  himself."  It 
IS  stated  by  Hatsell,  that  there  have  been 
only  two  instances  **  in  which  neither  this 
form,  of  having  the  royal  permission  to 
proceed  to  the  election  of  a  Speaker,  nor 
the  other,  of  the  king's  approbation  of 
the  person  elected,  have  been  observed. 
The  first  is  the  election  of  Sir  Harbottle 
Grimstone,  on  the  25th  of  April,  1660, 
to  be  Speaker  of  the  Convention  Parlia- 
ment which  met  at  the  Restoration ;  the 
other  is  the  election  of  Mr.  Powle,  22nd 
January,  1688-9,  in  the  Convention  Par- 
liament at  the  Revolution."  The  only 
instance  of  the  royal  approbation  beinff 
refused  is  in  the  case  of  Sir  Edward 
Seymour  in  1678.  Sir  John  Topham 
indeed  was  chosen  Speaker  in  1450,  but 
his  excuse  was  admitted  by  the  king,  and 
imother  was  chosen  by  the  commons  in 
his  place.  In  order  to  avoid  a  similar 
proceeding  on  the  part  of  the  king.  Sir 
Bdward  Seymour,  who  knew  that  it  had 
been  determined  to  accept  his  excuse, 
omitted  the  usual  form.  Of  late  years 
the  speaker's  address,  upon  this  occasion, 
has  been  very  considerably  modified. 
(See  May's  'Parliament,'  p.  137.) 

When  the  Speaker  has  been  approved, 
he  laTs  claim  on  behalf  of  the  commons, 
**  bv  humble  petition,  to  all  their  ancient 
and  undoubted  rights  and  privilege" 
which  being  confirmed,  the  Speaker  with 
the  commons  retires  tram  the  bar  of 
the  house  of  lords. 

Both  houses  then  proceed  to  take  the 
oaths  reouired  by  hiw.  In  the  commons 
the  Speaker  takes  them  before  any  other 
member.  Hiree  or  four  days  are  usually 
occupied  in  this  duty  before  the  queen 
decUu-es  to  both  houses,  in  person  or  by 
oommission,  the  causes  of  calling  the  par- 
liament From  tibis  time  business  pro- 
ceeds regukrly.  The  first  thing  usually 
done  in  both  houses  is  to  vote  an  ad- 


dress in  answer  to  the  speech  from  the 
throne. 

Before  any  business  is  undertaken, 
prayers  are  read ;  in  the  house  of  lords 
by  a  bishop,  and  in  the  commons  by 
their  chaplam.  The  lords  usually  meet  at 
five  o'clock  in  the  afternoon,  the  commons 
at  four. 

Conduct  rf  Business,  Divisions,  {fc. — In 
the  house  of  lords  business  may  proceed 
when  three  peers  are  present,  but  forty 
members  are  required  to  assist  in  the 
deliberations  of  the  lower  house.  If  that 
number  be  not  present  at  four  o'clock  in 
the  afternoon,  or  if  notice  be  taken,  or 
if  it  appear  on  a  division,  that  less  than 
that  number  are  present,  the  Speaker 
adjourns  the  house  until  the  next  sitting 
day.  In  both  houses  all  questions  are 
decided  by  a  majority,  but  in  the  lords 
proxies  are  counted,  while  in  the  c<»n- 
mons  none  may  vote  but  those  present 
in  the  house  when  the  question  is  put  b}- 
the  Speaker  or  chairman.  When  any 
question  arises  upon  which  a  difference 
of  opinion  is  expressed,  it  becomes  ne- 
cessary to  ascertain  the  numbers  on  each 
side.  In  the  lords,  the  party  in  favour 
of  the  question  are  called  "  content,"  and 
that  opposed  to  it  *<  not-content"  In  the 
commons  these  parties  are  described  as 
the  "ayes"  and  ''noes."  When  tiie 
Speaker  cannot  decide  by  the  voicis 
which  party  has  the  majority,  or  when 
his  decision  is  disputed,  a  division  takes 
place.  This  is  effected  in  the  lords  by 
sending  the  **  contents  "  or  **  noncontents," 
as  the  case  may  be,  to  the  other  side  uf 
the  bar,  and  leaving  one  party  in  the 
house.  Each  party  is  thus  counted  se- 
parately. The  practice  in  the  other 
house,  until  1836,  was  to  send  one  party 
forth  into  the  lobby,  the  other  remaining 
in  the  house.  Two  tellers  for  each  party 
then  counted  the  numbers,  and  reported 
them.  In  1836  it  was  thought  advisable 
to  adopt  some  mode  of  recording  the 
names  of  members  who  voted,  and  for 
this  purpose  several  contrivances  were 
proposed.  The  one  adopted  and  now  in 
operation  is  this: — There  are  two  lobbies, 
one  at  each  end  of  the  house ;  and  on  a 
division  the  house  is  entirely  cleared,  one 
party  being  sent  to  each  of  the  lobbies. 
Two  clerks  are  stationed  at  each  of  the 
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entrances  to  the  house,  holding  lists  of 
the  members  in  alphabetical  order  printed 
upon  large  sheets  of  thick  pasteboard  so 
as  to  avoid  the  trouble  and  delay  of  tam- 
ing over  pages.  While  the  members  are 
passing  into  the  house  again,  the  clerks 
place  a  mark  against  each  of  their  names, 
and  the  tellers  count  the  number.  These 
sheets  of  pasteboard  are  sent  off  to  the 
printer,  who  prints  the  marked  names 
in  their  order ;  and  the  division  lists  are 
then  delivered  on  the  following  morning 
together  with  the  votes  and  proceedings 
of  the  house.  This  plan  has  been  quite 
successful ;  the  names  are  taken  down 
with  great  accuracy,  and  very  little  delay 
is  occasioned  by  the  process. 

In  conmiittees  of  the  whole  house, 
divisions  are  to  be  taken  by  the  members 
of  each  party  crossing  over  to  the  opposite 
side  of  the  house,  unless  five  members 
require  that  the  names  shall  be  noted  in 
the  usual  manner;  but  practically  no 
such  distinction  is  now  observed. 

In  addition  to  the  power  of  expressing 
assent  or  dissent  by  a  vote,  peers  may 
record  their  opinion  and  the  grounds  of 
it  by  a  *'  protest,"  which  is  entered  in  the 
Journals,  together  with  the  names  of  all 
the  peers  who  concur  in  it 

When  matters  of  great  interest  are  to 
be  debated  in  the  upper  house,  the  lords 
^  are  "  summoned ; "  and  in  the  house  of 
'  commons  an  order  is  occasionally  made 
that  the  house  be  called  over,  and  mem- 
bers not  attending  when  their  names  are 
called,  are  reported  as  defaulters,  and 
ordered  to  attend  on  another  day,  when, 
if  they  are  still  absent  and  no  excuse  be 
offered,  they  are  sometimes  committed  to 
the  custody  of  the  serjeant-at-arms. 

The  business  which  occupies  nearly 
the  whole  attention  of  both  houses  (if  we 
except  the  hearing  of  appeals  by  the  lords 
and  the  trial  of  controverted  elections  by 
the  commons)  is  the  passing  of  bills ;  and 
the  mode  of  proceeding  with  respect  to 
them  may  be  briefly  described  in  the  first 
place. 

Bills,  Public  and  Private, 

Bills  are  divided  into  two  classes — 
such  as  are  of  a  public  nature  affecting 
the  general  interests  of  the  state,  and 
Mich  as  relate  only  to  local  or  private 


matters.  The  former  are  introdnoed 
directly  by  members;  the  latter  are 
brought  in  upon  petitions  from  the  parties 
interested,  aner  the  necessary  notices  have 
been  given,  and  all  forms  required  by 
the  standing  orders  have  been  oompli^ 
with. 

With  few  exceptions,  public  bills  may 
originate  in  either  house,  unless  they  be 
for  granting  supplies  of  any  kind,  or  in- 
volve directly  or  indirectly  the  levying 
or  appropriation  of  any  tax  or  fine  upon 
the  people.  The  exclusive  right  of  the 
commons  to  deal  with  all  legislation  of 
this  nature  affects  very  extensively  the 
practice  of  introducing  private  bills  into 
either  house.  Thus,  ^1  those  which  au- 
thorise Uie  levying  of  local  tolls  or  rates 
are  brought  in  upon  petition  to  the  lower 
house.  These  compose  by  far  the  greater 
part  of  all  private  bills.  All  measures  of 
local  improvement,  whether  for  enclosing 
land,  lighting,  watching,  and  improving 
towns,  establishing  police,  or  making 
roads,  bridges,  railways,  canals,  or  other 

Siblic  works,  originate  in  the  commons, 
n  Uie  other  hand,  many  bills  of  a  per- 
sonal nature  are  always  sent  down  from 
the  lords,  such  as  bills  affecting  private 
estates,  and  for  dissolving  marriages.  As 
a  (question  of  principle  it  is  perhaps  una- 
voidable that  so  large  a  proportion  of  bills 
must  begin  in  one  house,  but  much  ob- 
struction to  business  and  a  very  unequal 
division  of  labour  are  the  results  of  the 
practice,  which  will  be  relieved,  in  some 
measure,  by  the  arrangement  already  re- 
ferred to  (p.  459)  in  regard  to  railway 
bills.  Bills  affecting  the  peerage  most 
originate  in  the  lords,  and  acts  of  grace 
wi&  the  crown,  where  the  prerogative  of 
mercy  is  vested. 

Progress  of  BiUs:  Public  BiUs.—In 
the  house  of  lords  any  member  may  pre- 
sent a  bill;  and  in  the  commons  mo- 
tions for  leave  to  bring  in  bills  of  a  pub- 
lic nature  are  not  very  frequently  refused. 
The  more  usual  time  for  opposing  any 
measure  in  its  progrees  is  on  the  second 
reading,  when  all  the  provisions  are 
known,  and  the  general  principle  and  ef- 
fect of  them  may  be  considered.  When 
leave  is  given  to  bring  in  a  bill,  certain 
members  are  ordered  to  prepare  it,  who  are 
the  proposer  and  seconder  of  the  motion, 
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to  whom  others  are  sometimes  added.  It 
18  then  brought  in  and  read  a  first  time, 
and  a  day  is  fixed  for  the  second  reading, 
which  generally  leaves  a  sufficient  inter- 
val for  the  printing  and  circulation  of  the 
UlL 

It  has  been  already  said  that  the  second 
reading  is  the  occasion  on  which  a  bill  is 
more  particularly  discussed.  Its  prin- 
dple  is  at  that  time  made  the  subject  of 
discussion,  and  if  it  meet  with  approval, 
the  bill  is  committed,  either  to  a  commit; 
tee  of  the  whole  house  or  to  a  select  com- 
mittee, to  consider  its  several  provisions 
in  detail.  A  committee  of  llie  whole 
house  is  in  fiict  the  house  itself^  in  the  ab- 
sence of  the  Speaker  from  the  chur ;  but 
the  rule  which  allows  members  to  speak 
as  often  as  they  think  fit,  instead  of  re- 
stricting them  to  a  single  speech,  as  at 
other  times,  affords  great  facilities  for  the 
careful  examination  and  full  discussion 
of  details.  The  practice  of  referring  bills 
of  an  intricate  and  technical  description 
to  select  committees  has  become  very 
prevalent  of  late  years,  and  might  be  ex- 
tended with  advantage.  Many  bills  are 
understood  by  a  few  members  only,  whose 
observations  are  listened  to  with  impati- 
ence, and  thus  valuable  suggestions  are 
often  withheld  in  the  house,  which  in  a 
committee  might  be  embodied  in  the  bill. 
By  leaving  such  bills  to  a  select  commit- 
tee, the  house  is  enabled  to  attend  to 
measures  more  generally  interesting, 
while  other  business,  of  perhaps  equal 
importance,  is  proceeding  at  the  same 
time ;  and  it  has  always  the  opportunity 
of  revising  amendments  introduced  by 
the  committee. 

Before  a  bill  goes  into  committee  there 
are  certain  blanks  for  dates,  amount  of 
penalties,  &c.,  which  are  filled  up  in  this 
stage.  Bills  of  importance  are  often 
recommitted,  or  in  other  words,  pass 
twice,  and  even  in  some  instances  three 
or  four  times  through  the  committee. 
When  the  proceedings  in  committee  are 
terminated,  the  bill  is  reported  with  the 
amendments  to  the  house,  on  which  occa- 
sion they  are  agreed  to,  amended,  or  dis- 
agreed ta  as  the  case  may  be.  If  many 
amendments  have  been  made,  it  is  a 
common  and  very  useful  practice  to  re- 
print the  bill  be&re  the  report  is  taken 


into  consideration.  After  the  report  has 
been  agreed  to,  the  bill  with  the  amend- 
ments IS  ordered  to  be  engrossed  previous 
to  the  third  reading.  A  proposition  was 
made  not  long  since,  but  without  success, 
for  discontinuing  the  custom  of  engross- 
ment upon  parchment,  and  for  using  an 
examined  copy  of  the  printed  bill,  signed 
by  the  clerk  of  the  house,  for  all  tiie  pur- 
poses for  which  the  engrossed  copy  is 
now  required. 

The  third  reading  is  a  stage  of  great 
importance,  on  which  the  entire  measure 
is  reviewed,  and  the  house  determines 
whether,  after  the  amendments  that  have 
been  made  on  previous  stages,  it  is  fit  on 
the  whole  to  pass  and  become  law.  The 
Ijuestion,  **  that  this  bill  do  pass,''  which 
immediately  succeeds  the  third  reading, 
is  usually  no  more  than  a  form,  but  there 
have  been  occasions  on  which  that  ques- 
tion has  been  opposed,  and  even  nega- 
tived. The  title  of  Uie  bill  is  settied  last 
of  all. 

An  interval  of  some  days  usually 
elapses  between  each  of  the  principu 
stages  of  a  bill ;  but  when  there  is  any 
particular  cause  for  haste,  and  there  is 
no  opposition,  these  delays  are  dispensed 
with,  and  the  bill  is  allowed  to  pass 
through  several  stages,  and  occasionally 
through  all,  on  the  same  day. 

This  statement  of  the  progress  of  bills 
applies  equally  to  both  houses  of  parlia- 
ment There  is  however  a  slight  distino- 
tion  in  the  tiUe  of  a  bill  while  pending  in 
the  lords,  which  is  always  entitled  **  an 
act,"  whether  it  has  originated,  in  the 
lords  or  has  been  brought  up  from  the 
commons. 

When  the  commons  have  passed  a  bill, 
they  send  it  to  the  lords  by  one  of  their 
own  members,  who  is  usually  accom- 
panied by  not  less  than  eight  other  mem- 
bers. The  lords  send  down  bills  by  two 
masters  in  chancery ;  unless  they  relate  to 
the  crown  or  the  royal  &mily,  in  which 
case  they  are  generally  sent  by  two  judges. 

Some  fhrther  information  on  this  sub- 
ject will  be  found  under  Bill  in  Parlia- 
ment. 

Private  Bills,— In  deliberating  upon 
private  bills  parliament  may  be  considered 
as  acting  judicially  as  well  as  in  its  le- 
gislative capacity.    The  conflicting  in- 
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terests  of  priyate  parties,  the  rights  of  in- 
diyiduals,  and  the  protection  of  the  public 
have  to  be  reconciled.  Care  must  be 
taken,  in  furthering  an  apparently  useful 
object  that  injustice  be  not  done  to  indi- 
.  viduals,  although  the  public  may  derive 
advantage  from  it.  Viffilance  and  cau- 
tion should  be  exercised  lest  parties  pro- 
fessing to  have  the  public  interests  in 
view  should  be  establishing,  under  the 
protection  of  a  statute,  an  injurious  mo- 
nopoly. The  rights  of  landowners  among 
themselves,  and  of  the  poor,  must  be  scru- 
tinised in  passing  an  enclosure  bill.  Every 
description  of  interest  is  affected  by  the 
making  of  a  railway.  Land,  houses, 
parks,  and  pleasure-grounds  are  sacrificed 
to  the  superior  claim  of  public  utility 
over  private  rights.  The  repugnance  of 
some  proprietors  to  permit  the  line  to 
approach  their  estates—the  eagerness  of 
others  to  share  in  the  bounty  of  th^  com- 
pany and  to  receive  treble  the  vs^lue  of 
their  land,  embarrass  the  decision  ^f  par- 
liament as  to  the  real  merits  of  the  Under- 
taking, which  would  be  sufficiently  diffi- 
cult without  such  contentions.  If  a  com- 
pany receive  authori^  to  disturb  the 
rights  of  persons  not  mterested  in  their 
works,  it  is  indispensable  that  ample  se- 
curity be  taken  tiiat  they  are  able  to  com- 
plete them  so  as  to  attain  that  public  uti- 
litjr  which  alone  justified  the  powers 
bemg  intrusted  to  them.  The  impm- 
denee  of  speculators  is  to  be  restrained, 
and  unprofitable  adventures  discounte- 
nanced, or  directed  into  channels  of  use- 
fulness and  profit.  In  short,  parliament 
must  be  the  umpire  between  idl  parties, 
and.  endeavour  to  reconcile  all  interests. 
The  inquiries  that  are  necessary  to  be 
conducted  in  order  to  determine  upon  the 
merits  of  private  bills  are  too  extensive 
for  the  house  to  undertake,  and  it  has 
therefore  been  usual  to  delegate  them  to 
committees.  To  prevent  parties  from 
being  taken  by  surprise,  the  standing  or- 
ders require  certain  notices  to  be  given 
(to  the  public  by  advertisement,  and  to 
parties  interested  by  personal  service)  of 
the  intention  to  petition  parliament  The 
first  thing  which  is  done  by  the  com- 
mons on  receiving  the  petition  therefore 
Is  to  inquire  whetiier  these  notices  have 
been  properly  given,  and  if  all  other 


forms  prescribed  by  the  standing  orders 
have  been  observed.  This  inquiry  is 
confided  to  a  committee,  who  report  their 
determination  to  the  house.  It  will  he 
necessary  here  to  explain  the  constitation 
of  this  conmiittee.  Until  very  recently 
it  was  the  practice  for  the  Speaker  to  jirt- 
pare  "  lists "  of  members  who  were  to 
form  committees  on  bills  relating  io  par- 
ticular counties,  in  such  a  manner  as  to 
combine  a  fair  proportion  of  members 
connected  with  the  locality,  with  the 
representatives  of  places  removed  fW>m 
any  local  influence  or  prejudice.  £lach 
of  these  lists  consisted  of  upwards  of  a 
hundred  members,  any  five  of  whom 
formed  the  committee.  This  system  was 
liable  to  manj  objections.  The  number 
of  tiie  committee  was  too  great  to  allow 
any  responsibility  to  attach  to  the  mem- 
hers.  They  were  canvassed  to  vote  by 
each  of  the  opposing  parties  without  haT- 
ing  heard  the  evidence  or  arguments  oa 
eiSier  side ;  and  were  sometimes  indaced 
to  crowd  into  the  committee-room  and  re- 
verse decisions  which  had  been  arn^-ed 
at  after  long  and  ^tient  inquiry.  These 
evils  led  to  an  entire  alteration  of  tiie  sys- 
tem. All  petitions  for  private  bills  are  now 
referred  to  the  same  select  committee 
which  is  appointed  at  the  beginning  of  each 
session,  and  is  composed  of  members  whose 
habits  of  business  and  practical  acquain- 
tance with  this  branch  of  legislation  con- 
stitute them  a  tribunal  in  every  respect 
superior  to  the  old  list  committees.  ^  "Fo 
fecilitate  these  proceedings  they  divide 
themselves  into  four  or  six  sub-commit- 
tees. 

The  report  which  this  committee  makes 
to  the  house  is  simply  whether  the  stand- 
ing orders  have  been  complied  with  or 
not  If  it  be  favourable,  leave  is  at  once 
given  to  bring  in  the  bill ;  if  not,  it  is  re- 
ferred to  another  committee  also  ap- 
pointed at  the  beginning  of  the  session, 
and  called  the  "committee  on  standing 
orders,"  whose  province  it  is  to  inquire  into 
the  circumstances  of  the  case,  and  report 
their  opinion  as  to  the  propriety  of  dis- 
pensing with  the  standing  orders,  of  re- 
quiring notices,  or  imposing  new  condi- 
tions. If  this  committee  decide  that  the 
parties  are  not  entiUed  to  indulgence,  it 
IS  still  competent  for  the  house  to  relax 
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its  standing  orders,  as  it  does  not  by  any 
means  delegate  its  anthority ;  yet  in  prac- 
tice the  report  is  final.  Attempts  are 
sometimes  made  to  overrule  it»  but  very 
rarely  with  success. 

When  nothing  has  occurred  to  obstruct 
the  progress  of  the  bill,  it  is  read  a  first 
time ;  dSter  -which  three  clear  days  must 
elapse  before  the  second  reeding,  the  bill 
being  printed  and  delivered  to  members 
in  the  intervsJL  The  principle  is  now 
considered  by  the  house,  as  m  the  case 
of  public  biUs ;  and  if  the  (question  for 
reading  the  bill  be  carried,  it  is  then 
committed  to  a  select  committee.  The 
constitution  of  committees  on  petitions 
has  already  been  explained.  'While  the 
list  committees  were  resorted  to,  both  the 
petition  and  the  bill  itself  were  referred 
to  the  same  committee,  but  at  present  a 
new  mode  of  appointing  committees  is  in 
operation.  It  has  been  tried  for  a  short 
time  only,  and  most  be  tested  by  further 
experience  before  any  decided  opinion 
can  be  given  upon  its  merits.  The  lists 
which  have  already  been  described  are 
much  reduced  in  number,  and  a  commit- 
tee of  selection  is  appointed,  to  whom 
members  upon  the  list  must  signify  their 
intention  to  attend  throughout  the  whole 
proceedings  before  they  are  permitted  to 
vote.  To  these  the  committee  of  selec- 
tion add  a  certain  number  of  other  mem- 
bers not  locally  interested,  in  such  a  pro- 
portion as  they  may  think  fit  Smce 
1844  committees  upon  railway  bills  con- 
sisting of  five  members  only  have  been 
specially  nominated  by  the  committee  of 
selection. 

In  committee,  the  bill,  if  opposed,  un- 
dergoes a  severe  examination.  Petitions 
against  it  are  presented  to  the  house  and 
referred  to  the  committee,  who  hear  coun- 
sel and  examine  witnesses.  The  princi- 
ple of  the  bill  has  been  by  no  means  es- 
tablished by  the  second  reading,  for  the 
preamble  is  discussed  in  the  committee, 
and  if  it  be  determined  by  them  that  it  has 
not  been  proved,  there  is  an  end  of  the 
bilL  The  report  is  ordered  to  lie  upon 
the  table,  and  generally  no  further  notice 
is  taken  of  it  The  house  indeed  seems 
to  delegate  its  authority  more  entirely  to 
the  committee  on  a  bill  than  to  any  other 
committeey  as  it  allows  them  to  decide 


agiinst  a  principle  in  favour  of  which  it 
has  already  declared  an  opinion ;  however 
it  has  sometimes  interfered  in  a  manner 
which  will  be  best  explained  by  briefly 
detailing  the  cases.  In  1836  the  commit- 
tee on  the  Durham  (South-West^  Railway 
Bill  reported,  according  to  tne  usual 
form,  that  the  preamble  had  not  been 
proved  to  their  satisfaction ;  upon  which 
they  were  ordered  to  re-assemble  for  the 
purpose  of  reporting  specially  the  pream- 
ble, and  the  evidence  and  reasons  hi  de- 
tail on  which  they  had  come  to  their 
resolution.  The  detailed  report  was  ac- 
cordingly  made,  but  the  decision  of  the 
committee  was  not  further  questioned. 
In  1837  the  bills  for  making  four  distinct 
lines  of  railway  to  Brighton  had  been 
referred  to  one  committee.  An  unpre- 
cedented contest  arose  among  the  pro- 
moters of  the  competing  lines;  and  at 
length  it  was  apprehended  that  all  the 
bills  would  be  lost  by  the  combination  of 
three  of  the  parties  against  each  of  the 
lines  on  which  the  committee  would  have 
to  determine  separately.  This  conse- 
quence was  prevented  by  an  instruction 
to  the  committee  to  '*  make  a  special  re- 
port of  the  engineering  particulars  of 
each  of  the  lines,  to  enable  the  house  to 
determine  which  to  send  back  for  the 
purpose  of  having  the  landowners  heard 
and  the  clauses  settled." 

If  the  committee  allow  that  the  allega- 
tions of  the  preamble  have  been  proved, 
they  proceed  to  consider  the  bill  clause 
by  clause.  But  before  we  quit  the  subject 
of  the  preamble,  the  modern  practice  con- 
cerning railway  bills  may  be  adverted 
to.  There  are  so  many  grounds  upon 
which  the  preamble  may  fail  to  be 
proved,  and  so  many  points  on  which  the 
committee  should  be  informed  before  a 
just  decision  can  be  given,  that  in  1836  a 
rule  was  established  which  obliges  the 
committee  to  report  in  detail.  On  re- 
ceiving the  report,  the  house  is  now  ac- 
quainted with  the  chief  particulars  from 
which  the  expedient  of  the  measure 
may  be  collected.  The  length  of  the 
line,^the  probable  expense  of  the  works, 
and  the  sufficiency  of  the  estimates,— the 
revenue  expected  from  passengers  and 
from  agricultural  produce  or  merchan- 
dise, with  the  grounds  of  the  calculation, 
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— the  eogineeriDg  difficulties, — the  gra* 
dients  and  curves,  are  all  distinctly  stated. 
This  system  might  be  extended,  with 
great  advantage,  to  other  classes  of  bills ; 
but  is  confined  at  present  to  railway  bills 
alone.  Much  attention  has  been  paid  of 
late  to  the  improvement  of  the  modes  of 
conducting  private  business,  and  it  is  not 
improbable  that  detailed  reports  may 
form  part  of  the  Aiture  recommendations 
of  committees,  on  whom  the  task  of  sug- 
gesting further  improvements  may  be  im- 
posed. 

It  has  been  said  that  public  bills  are 
occasionally  referred  to  select  commit- 
tees; these  however  must  also  pass 
through  a  committee  of  the  whole  house. 
Private  bills  are  committed  to  select 
committees  only.  Bills  for  divorces,  by 
a  standing  order,  were  committed,  like 
public  bills,  to  committees  of  the  whole 
house,  until  the  11th  February,  1840, 
when  an  order  was  made  for  referring 
them  to  a  select  committee  of  nine  mem- 
bers. 

.  It  will  not  be  necessary  to  pursue  any 
further  the  progress  ot  pnvate  bills, 
which  differs  only  firom  that  already  de- 
scribed in  respect  of  bills  of  a  public  na- 
ture, in  the  necessity  for  certain  specified 
intervals  between  each  stage,  and  for  no- 
tices in  the  private  bill  office. 

In  the  House  of  Lords,  when  a  private 
bill  is  unopposed,  it  is  committed  to  the 
permanent  chairman  of  committees,  and 
any  other  peers  may  attend ;  but  when  a 
bill  is  to  be  opposed,  the  committee  on 
standing  orders  inquires  whether  the 
standing  orders  have  been  complied  with, 
and  if  so,  the  bill  is  referred  to  a  commit- 
tee of  five  appointed  by  a  standing  com- 
mittee of  five  peers,  to  whom  is  confided 
the  duty  of  selecting  all  committees  on 
opposed  hills,  according  to  the  cii-cum- 
stanoes  of  each  case. 

In  order  to  ensure  a  proper  acquaint- 
ance with  the  provisions  of  private  bills, 
some  of  which  are  very  voluminous,  the 
House  of  Commons  have  lately  adopted 
a  rule  requiring  breviates  of  the  bills  to 
be  laid  before  them  six  days  before  the 
second  reading,  and  breviates  of  the 
amendments  made  by  the  committee,  be- 
fore the  house  take  the  report  into  consi- 
deration.   These  are  prepared  by  the  ex- 


aminer of  election  recognizances  and 
counsel  to  the  speaker. 

Conferences  between  the  two  Hovta. — 
The  progress  of  bills  in  each  House  of 
Parliament  having  been  detailed,  it  still 
remains  to  describ^  the  subsequent  pro- 
ceedings in  case  of  difference  between 
them.  When  a  bill  has  been  returned  Yrr 
either  house  to  the  other,  with  amend- 
ments which  are  disagreed  to,  a  onnfer^ 
ence  is  desired  by  the  house  which  dis* 
agrees  to  the  amendment,  to  acqmdnt  the 
oBier  with  the  reasons  for  such  disagree- 
ment; in  order,  to  use  the  words  of  Hat- 
sell,  "  that  after  considering  those  rea- 
sons, the  house  may  be  induced,  either 
not  to  insist  upon  their  amendments,  or 
may,  in  their  turn,  assign  such  argmnents 
for  having  made  them,  as  may  prevail 
upon  the  other  house  to  agree  to  them. 
If  the  house  which  amend  £e  bill  are  not 
satisfied  and  convinced  by  the  reasons 
urged  for  disagreeing  to  the  amendments 
but  persevere  in  insisting  upon  their 
amendments,  the  form  is  to  desire  an- 
other conference ;  at  which,  in  their  turn, 
they  state  their  arguments  in  favour  of 
the  amendments,  and  the  reasons  why 
they  cannot  depart  from  them;  and  if 
after  such  second  conference  the  other 
house  resolve  to  insist  upon  disagreeing 
to  the  amendments,  they  ought  then  to 
demand  a  *■  free  '  conference,'  at  which 
the  arguments  on  lH>th  sides  may  be  more 
amply  and  freely  discussed.  If  this  mea- 
sure should  prove  ineffectual,  and  i^  after 
several  free  conferences,  neither  house 
can  be  induced  to  depart  from  the  point 
they  originally  insbted  upon,  nothing 
further  can  be  done,  and  the  bill  must  be 
lost"  An  interesting  occasion  on  which 
all  these  proceedings  were  successively 
adopted  has  recently  occurred.  A  free 
conference  had  not  been  held  since  1702, 
until  a  contest  arose  in  1836  upon  amend- 
ments made  by  the  lords  to  a  bill  for 
amending  the  Act  for  regulating  Munici- 
pal Corporations. 

Whether  the  conference  be  desired  by 
the  lords  or  b^  the  commons,  the  lords 
have  the  sole  nght  of  appointing  the  time 
and  place  of  meeting.  The  house  that 
seeks  the  conference  must  clearly  express 
in  their  message  the  subject  upon  which 
it  is  desired,  and  it  is  not  granted  as  a 
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matter  of  coarse.  There  are  many  io- 
stanoes  to  be  found  in  the  Joamals  in 
which  a  conference  has  been  refused,  but 
not  of  late  years.  The  reasons  that  are 
to  be  offered  to  the  other  house  are  pre- 
pared by  a  committee  appointed  for  that 
purpose,  who  report  them  for  the  approval 
of  the  house.  Jliese  reasons  are  generally 
▼ery  short,  but  in  some  cases  ar^ments 
have  been  entered  into  at  considerable 
lenffth.  The  conference  is  conducted  by 
"  Managers  "  fbr  both  houses,  who,  on 
the  part  of  the  house  desiring  the  confer- 
ence, are  the  members  of  the  committee 
who  have  drawn  up  the  reasons,  to  whom 
others  are  occasionally  added.  Their 
doty  is  to  read  and  deliver  in  the  reasons 
with  which  they  are  intrusted  to  the 
managers  of  the  other  house,  who  report 
them  to  the  house  which  they  represent 
At  a  free  conference  the  managers  on 
either  side  have  more  discretion  vested 
in  them,  and  may  urge  whatever  argu- 
ments they  think  fit.  A  debate  arose  in 
the  last  free  conference,  to  which  we  have 
just  alluded,  and  the  speeches  of  the  ma- 
na^rs  were  taken  in  short-hand  and 
pnnted.  While  the  conference  is  being 
lieldy  the  business  of  both  houses  is  sus- 
pended until  the  return  of  the  managers. 

Amendments  nuide  to  bills  by  either 
house  are  not  the  only  occasions  upon 
which  conferences  are  demanded.  Re- 
flolutions  of  importance,  in  which  the 
eoncurrence  of  the  other  house  is  desired, 
are  communicated  in  this  manner.  Re- 
ports of  committees  have  also  been  com- 
municated by  means  of  a  conference.  In 
1829  a  oonfbrenoe  was  demanded  by  the 
commons  to  request  an  explanation  of  the 
circumstances  under  which  a  bill  that 
luui  been  amended  by  the  lords  had  re- 
ceived the  royal  assent  without  being  re- 
turned to  the  commons  for  their  concur- 
rence. The  lords  expressed  their  regret 
at  the  mistake,  and  stated  that  they 
had  themselves  been  prepared  to  desire 
a  conference  upon  the  subject,  when 
they  received  the  message  from  the 
commons. 

Conferences  were  formerly  held  in  the 
Painted  Chamber,  but  since  the  destruc- 
tion of  the  houses  of  parliament  by  fire  in 
1834,  that  apartment  has  been  appropri- 
fited  to  the  sittings  of  the  House  of  Peers, 


and  conferences  now  meet  in  one  of  the 
lords'  committee  rooms. 

Royal  Assent  to  BiU8.---The  form  of 
giving  the  royal  assent  to  bills  has  already 
been  described.     [Assent,  Royal.] 

Committees. — Committees  are  either 
"  of  the  whole  house  "  or  "  select."  The 
former  are  in  &ct  the  house  itself,  with  a 
chairman  instead  of  the  lord  chancellor 
or  Speaker  presiding.  There  is  a  more 
free  and  unlimited  power  of  debate  when 
the  house  is  in  committee,  as  members 
may  speak  any  number  of  times  upon  the 
same  Question,  from  which  they  are  re- 
strained on  other  occasions.  Select  com- 
mittees are  specially  appointed,  generally 
for  inquiring  into  particular  subjects  con- 
nected with  legislation.  It  is  usual  to 
give  them  the  **  power  to  send  for  persons, 
papers,  and  records  ;*'  but  in  case  of  any 
disobedience  to  their  orders,  they  have 
no  direct  means  of  enforcing  compliance, 
but  must  report  the  circumstances  to  the 
house,  which  will  immediately  interfere. 

In  case  of  an  equality  of  voices,  the 
chairman,  who  is  chosen  by  the  committee 
out  of  its  own  members,  gives  the  casting 
vote.  Some  misconception  appears  to  have 
existed  as  to  the  precise  nature  of  the 
chairman's  right  of  voting.  In  1836  the 
House  of  Commons  was  informed  that 
the  chairman  of  a  select  committee  had 
first  clumed  the  privilege  to  vote  as  a 
member  of  the  committee,  and  afterwards, 
when  the  voices  were  equal,  of  giving  a 
casting  vote  as  chairman,  and  t£iit  such 
practice  had  of  late  years  prevailed  in 
some  select  committees ;  when  it  was  de- 
clared by  the  house  that,  according  to  the 
established  rules  of  parliament,  the  chair- 
man of  a  select  committee  can  only  vote 
when  there  is  an  equality  of  voices.  (91 
Common^  Journals,  p.  214.)  This  error 
was  very  probably  occasioned  by  the 
practice  of  election  committees,  which 
was  however  confined  to  them,  and  only 
existed  under  the  provisions  of  acts  of 
parliament. 

In  1837  some  r^ulations  were  made 
by  the  House  of  Commons  for  rendering 
select  committees  more  efiScient  ana 
responsible.  The  number  of  members 
on  a  committee  was  limited  to  fifteen. 
Lists  of  their  names  are  to  be  affixed  in 
some  conspicuous  place  in  the  committee- 
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clerk's  office  and  the  lobby.  Members 
moriDg  for  the  committee  are  to  ascertain 
whether  the  gentlemeu  they  propose  to 
name  will  attend.  To  every  question 
asked  of  a  witness,  the  name  of  the  mem< 
ber  who  asks  it  is  prefixed  in  the  minutes 
of  evidence  laid  before  the  house ;  and 
die  names  of  the  members  present  at  each 
atting,  and,  in  the  event  of  any  division, 
the  qaestion  proposed,  the  name  of  the 
proposer,  and  the  votes  of  each  member, 
are  entered  on  the  minutes  and  reported 
to  the  house. 

Drial  of  Election  PrtiViow.— The 
mode  of  proceeding  in  contested  elections 
is   explamed  in  the  article  Elsction 

COMUITTEES. 

Impeachment, — Impeachment  by  the 
commons  is  a  i^roceeding  of  great  im- 
portance, involving  the  exercise  of  the 
highest  judicial  powers  by  parliament, 
ai^  though  in  modem  times  it  has  rarely 
been  resorted  to,  in  former  periods  of  our 
history  it  was  of  frequent  occurrence. 
The  earliest  instance  of  impeachment  by 
the  commons  at  the  bar  of  the  house  of 
lords  was  in  the  reign  of  Edward  III. 
(1376)^  Before  that  time  the  lords  ap- 
pear to  have  tried  both  peers  and  com- 
moners for  great  public  offences,  but  not 
upon  complaints  addressed  to  them  by 
the  commons.  During  the  next  four 
reigns,  cases  of  regular  impeachment 
were  fi-eqnent,  but  no  instances  occurred 
in  the  reierns  of  Edward  IV.,  Henry  VII., 
Henry  VIII.,  Edward  VI.,  Queen  Mary, 
or  Queen  Elizabeth.  The  institution  **  had 
fallen  into  disuse,"  says  Mr.  Hailam, 
"partly  from  the  loss  of  that  control 
which  the  commons  had  obtained  under 
Richard  II.  and  the  Lancastrian  kings, 
and  partly  from  the  preference  the  Tudor 
princes  had  given  to  bills  of  attainder  or 
of  pains  and  penalties,  when  they  wished 
Co  turn  the  arm  of  parliament  against  an 
obnoxious  subject."  Prosecutions  also  in 
the  Star-chamber  during  that  time  were 
perpetually  resorted  to  by  the  crown  for 
the  punishment  of  state  offenders.  In  the 
reign  of  James  I.  the  practice  of  im- 
peachment was  revived,  and  was  used 
with  great  energy  by  the  commons,  both 
as  an  instrument  of  popular  power  and 
for  the  furtherance  of  public  justice. 
Between  the  year  1620,  when  Sir  Giles 


Montressor  and  Lord  Bacon  were  im- 
peached, and  the  Revolution  in  1688, 
there  are  about  40  cases  of  impeachment. 
In  the  reigns  of  William  III.,  Anne,  and 
George  I.  there  were  15,  and  in  George 
II.  only  one  (that  of  Lord  Lovat,  in  1746, 
fbr  high  treason).  The  last  memorable 
cases  are  those  of  Warren  Hastings,  in 
1788,  and  Lord  Melville,  in  1805. 

An  outline  of  the  forms  observed  in 
the  conduct  of  impeachments  may  be 
briefly  given.  A  member  of  the  house 
of  commons  charges  the  accused  of  cer- 
tain high  /:rimes  and  misdemeanors,  and 
moves  that  he  be  impeached.  If  the 
house  agree  to  it,  the  member  is  ordered 
to  go  to  the  lords,  and  at  their  bar,  in  the 
name  of  the  house  of  commons  and  of  all 
the  commons  of  the  United  Kingdom,  to 
impeach  the  accused.  A  committee  is 
then  ordered  to  draw  up  articles  of  im- 
peachment, which  are  reported  to  tiie 
bouse,  and  having  been  discussed  and 
agreed  upon,  are  engrossed  and  delivered 
to  the  lords.  Further  articles  may  be 
delivered  from  time  to  time.  In  the 
case  of  Warren  Hastings  the  articles  had 
been  prepared  before  his  impeachment 
at  the  bar  of  the  house  of  lords.  The 
accused  sends  answers  to  each  article^ 
which  are  communicated  to  the  commons 
by  the  lords;  to  these,  replications  are 
returned  if  necessary.  After  these  pre- 
liminaries, the  lords  appoint  a  day  fbr 
the  trial.  The  commons  desire  the  lords 
to  summon  the  witnesses  required  to 
prove  their  charges  and  appoint  mana- 
gers to  conduct  the  proceedings.  West- 
minster Hall  has  been  usually  fitted  up 
as  the  court,  which  is  presided  over  by 
the  lord  high  steward.  The  commons 
attend  with  tiie  managers  as  a  committee 
of  the  whole  house.  Thtf  accused  re- 
mains in  the  custody  of  the  usher  of  the 
black  rod,  to  whom  he  is  delivered,  if  a 
commoner,  by  the  serjeant-at-arms  at- 
tending the  house  of  commons.  The 
managers  should  confine  themselves  to 
charges  contained  in  the  articles  of  im- 
1  peachment.  Mr.  Warren  Hastings  com- 
>  plained  of  matters  having  been  introduced 
I  which  ha4  not  been  originally  laid  to  his 
I  charge,  and  the  house  resolved  that  oer- 
!  tain  words  ought  not  to  have  been  spoken 
[  by  Mr.  Burke.     Perscms  impeadied  of 
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high  treason  are  entitled,  by  statute  20 
G^.  II.  c.  30,  to  make  their  fall  defence 
by  counsel,  a  priyilege  which  is  not 
denied  to  persons  charged  with  high 
crimes  and  misdemeanors. 

When  the  managers  have  made  their 
charges  and  adduced  evidence  in  support 
of  them,  the  accused  answers  them,  and 
the  managers  have  a  right  to  reply.  The 
lords  then  proceed  to  judgment  in  this 
maimer : — The  lord  high  steward  puts  to 
each  peer,  beginning  with  the  junior 
baron,  the  question  upon  the  first  article, 
whether  the  accused  be  guilty  of  the 
crimes  charged  therein.  The  peers  in 
succession  rise  in  their  places  when  the 
question  is  put,  and  standing  uncovered, 
and  laying  their  ri^ht  hands  upon  their 
breast,  answer  '♦  guilty,"  or  *•  not  guilty," 
as  the  case  may  be,  **  upon  my  honour." 
Each  article  is  proceeded  with  separately 
in  the  same  manner,  the  lord  high  steward 
giving  his  own  opinion  the  last  The 
numbers  are  then  cast  up,  and  being  as- 
certained, are  declared  bv  the  lord  nigh 
steward  to  the  lords,  and  the  accused  is 
acquainted  with  the  result 

(Coke's  FottHh  Institute,  cap.  1 ;  The 
Saieraigne  Power  of  Parliaments^  by  W. 
Prynne,  1643;  Parliamentary  Writs^hj 
W.  Prynne,  in  four  parts,  1659-1664; 
PrivUeqes  of  the  Baronage  cf  England 
when  they  sit  in  Parliament,  by  John 
Selden,  12mo.,  1642;  Modus  tenendi 
Parliamentum,  by  W.  Hakewel,  1660; 
Zex  Parliamentarian  by  G.  P.,  Esq., 
I2mo.  1690;  Constitution  tf  Parliaments 
in  J&igland,  deduced  from  the  time  of 
King  Edward  the  Second,  by  Sir  John 
Pettus,  1680 ;  Original  Institution,  Power, 
and  Jurisdiction  of  Parliaments,  by  Sir 
M.  Hale,  1 707 ;  republished  by  Hargrave, 
with  pre&ce,  1776;  Antient  Riaht  oj 
the  Commons  of  England,  by  William 
Petyt,  1680;  Parliamentary  and  Political 
JVacts,  written  by  Sir  Robert  Atkins, 
2nd  edit,  1741 ;  History  of  the  High 
Court  of  Parliament,  by  T.  Gurdon, 
1731 ;  manner  cf  holding  Parliaments  in 
England,  by  Henry  Elsynge,  Cler.  Pari., 
1768 ;  Free  Parliaments,  by  Roger  Acher- 
ley,  1731 ;  Bladcstone's  Comm., book  1st; 
CrEwes's  Journal;  Lords*  Journals; 
Common^  Journals;  General  Indexes 
and  Calendars  to  Lordi  Journals,  1509- 


1819;  General  Indexes  to  Commons' 
Journals,  1547-1837;  THal  rf  Henry 
Lord  Viscount  Melville,  published  by 
order  of  the  House  of  Lords,  fol.,  1806; 
State  THals ;  Parliamentary  History ; 
Wynnes  Argument  upon  the  Jurisdiction 
of  the  Commons  to  commit,  1810;  Hat- 
sell's  Precedents,  new  edit,  1818;  A 
Treatise  upon  the  Law,  Privileges^ 
Proceedings  and  Usage  ff  Parliament,  by 
Thomas  Erskine  May,  Esq.,  Barrister 
at  Law,  Assistant  Librarian  of  the  House 
of  Commons.    May  2nd,  1844.) 

PARLIAMENT  OF  IRELAND. 
In  Ireland,  as  in  England,  from  the  con- 
quest of  the  country  by  Henry  II.  iu  the 
latter  part  of  the  twelfth  century,  meet- 
ings of  the  barons  were  occasionally 
summoned  to  consult  on  public  affoirs, 
to  which  the  old  historians  sometimes 
^ve  the  name  of  parliaments.  But  par- 
liaments, in  the  modem  sense,  cannot  be 
traced  back  in  Ireland  farther  than  to 
the  latter  end  of  the  thirteenth  century, 
or  to  a  date  about  thirty  years  subsequent 
to  that  of  the  earliest  parliament  which 
is  ascertained  to  have  consisted  both  of 
lords  and  commons  in  England.  Simon 
de  Montfort's  parliament,  the  first  for 
which  writs  are  extant  summoning  re- 
presentatives of  the  counties  and  boroughs, 
met  at  Westminster  in  1265,  and  the 
first  Irish  parliament  to  which,  as  far  as 
is  known,  the  sherifib  were  directed  to 
return  two  representatives  for  each 
county,  was  held  in  1295.  Represent- 
atives of  boroughs  in  Ireland  cannot  be 
traced  much  farther  back  than  to  the 
middle  of  the  fourteenth  century.  They 
first  make  their  appearance  in  1341,  and 
in  an  act  or  ordinance  of  1359  they  are 
spoken  of  as  forming  an  essential  part  of 
the  parliament 

*At  this  time  however  and  down  to  a 
much  lower  date  it  was  only  the  small 
portion  of  Ireland  occupied  by  the  Eng- 
lish settlers  that  was  represented  in  the 
legislature.  Even  in  the  reign  of  Edward 
III.  only  the  province  of  Munster  and  a 
part  of  Leinster  were  considered  as  shire- 
land:  they  were  divided  into  twelve 
counties.  But  in  the  course  of  the  fif- 
teenth century  the  greater  part  of  these 
districts  had  become  independent  of  the 
English  crown ;  and  in  the  reign  of  Henry 
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VII.  the  English  dominion  and  the  par- 
liamentary representation  were  alike  con- 
fined to  the  counties  composing  what  was 
called  the  Pale,  that  is,  to  those  of  Dub- 
lin, Louth,  Kildare,  and  Meath  (then 
comprehending  both  East  and  West 
Meath),  with  a  very  few  seaports  beyond 
these  limits.  The  vigorous  measures 
taken  under  Henry  VIII.  and  succeeding 
kings  however  gradually  extended  the 
authority  of  the  English  institutions  and 
laws.  The  possessors  of  some  of  the  ori- 
cpnal  Irish  peeraj^es,  after  maintaining 
ror  centuries  an  independence  as  com- 
plete as  that  of  the  native  chieftains 
themselves,  were  induced  to  attend  the 
house  of  lords,  and  many  new  peerages 
were  conferred,  some  on  Englishmen  or 
persons  of  English  descent,  some  on  the 
heads  of  the  old  Irish  families.  The 
twelve  ancient  counties  were  all  reclaimed 
in  the  reign  of  Henry  VIII.,  and  others 
were  added  by  Mary,  Elizabeth,  and 
James,  till,  in  the  time  of  the  last-men- 
tioned king,  the  whole  island  was  divided 
into  thirty-two  counties,  as  at  present, 
each  returning  two  representatives.  Of 
these  thirty-two  counties  however  it  is 
said  there  were  seventeen  in  which  there 
was  not  a  single  parliamentary  borough, 
while  in  the  remaiuing  fifteen  there  were 
only  about  thirty.  But  either  thia  ac- 
count must  be  wrong  or  the  common 
statement  that  James  added  only  forty 
new  boroughs  must  be  an  under  state- 
ment, if,  as  appears,  the  entire  number 
of  the  Irish  commons  in  1613  was  232. 
In  this  number  however  would  be  in- 
cluded the  two  representatives  of  Trinity 
College,  Dublin.  Subsequent  new  char- 
ters to  boroughs  augmented  the  house  by 
the  year  1692  to  300,  at  which  number 
it  remained  stationary.  In  1634  the 
number  of  peers  was  122,  and  more  than 
500  Irish  peerages  were  created  between 
that  date  and  the  Union.  Some  however 
also  became  extinct. 

It  was  only  for  a  very  short  period  of 
its  existence  that  the  Irish  parliament 
was  held  to  be  a  supreme  legislature.  Ire- 
land being  regarded  as  a  conquered  de- 
pendency, it  was  maintained  that  its  par- 
liament was  in  all  respects  subordinate  to 
that  of  England,  and  subsequentiy  to  that 
of  Great  Britain,  which  might  make  laws 


to  bind  the  people  of  the  one  country  as 
well  as  of  the  other.  The  received  legal 
doctrine  used  to  be,  that  King  John,  in 
the  twelfth  year  of  his  reign  (a.d.  1210% 
ordained  by  letters-patent,  in  right  of  the 
dominion  of  conquest,  that  Ireland  should 
be  governed  by  the  laws  of  England ;  in 
consequence  of  which  both  the  common 
law  of  England  and  all  English  statutes 
enacted  prior  to  that  date  were  held  to  be 
of  the  same  authority  in  Ireland  as  in 
England.  With  regard  to  English  acts 
passed  subsequently  to  that  date,  it  was 
also  held,  in  the  first  place,  that  Ireland 
was  bound  by  all  of  them  in  which  it 
was  either  specially  named  or  included 
under  general  words.  But  further,  inas- 
much as  one  of  the  Irish  acts  called  Poy- 
ning's  Laws,  passed  in  the  tenth  year  of 
Henry  VII.  (a.d.  1495),  in  the  lord- 
lieutenancy  of  Sir  Edward  Poyning,  or 
Poynings,  declared  that  all  statutes 
'Mately'*  made  in  England  should  be 
deemed  also  good  and  effectual  in  Ire- 
land, it  was  held  that  this  established  the 
authority  in  Ireland  of  all  preceding 
English  statutes  whatsoever;  making 
those  enacted  since  the  12th  of  John  of 
the  same  force  with  those  enacted  before 
that  date.  Tliis  however  was  admitted 
to  be  the  last  general  imposition  of  the 
laws  of  England  upon  Ireland.  Of  the 
English  statutes  passed  since  the  10th  of 
Henry  VII.,  it  was  allowed  that  those 
only  were  binding  upon  Ireland  in  which 
that  country  was  specially  named  or  in- 
cluded under  general  words. 

The  above-mentioned  was  only  one  of 
Poynincfs  laws.  The  substance  of  some 
others  is  given  by  Blackstone  (1  Coaut 
102);  which  prevented  any  laws  from 
being  proposed,  except  only  such  as  were 
drawn  up  before  the  parliament  which 
should  pass  them  was  in  being ;  but  by 
the  3  &  4  Philip  and  Mary,  a  4,  it  was 
provided  that  any  new  propositions  might 
be  certified  to  Eugland  for  approval,  even 
after  the  summons  and  during  the  session 
of  parliament  Still  this  left  to  the  par- 
liament of  Ireland  nothing  more  liian 
merely  the  power  of  rejecting  any  law 
proposed  to  it ;  it  could  neither  initiate  a 
new  law  nor  repeal  an  old  one,  nor  even 
amend  or  alter  that  which  was  offered 
for  its  acceptance.     In  practice  however, 
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the  letter  of  the  statute  was  somewhat  re- 
laxed. Blackstoue  goes  on  to  state  that 
the  practice  in  his  day  (some  years  after 
the  middle  of  the  last  century)  was, 
^that  bills  are  often  framed  in  either 
house,  under  the  denomination  of  *  heads 
for  a  bill  or  bills,'  and  in  that  shape  they 
are  offered  to  the  consideration  of  the 
lord-lieutenant  and  priyy  council,  who, 
upon  such  parliamentary  intimation,  or 
otherwise  upon  the  application  of  private 
persons,  receive  and  transmit  such  heads, 
or  reject  them  without  any  transmission 
to  England."  These  heads  of  bills  how- 
ever really  differed  in  nothing  from  bills 
or  acts  of  parliament,  except  that,  instead 
of  the  wonis  **  Be  it  enacted,'*  the  formal 
commencement  of  each  paragraph  or 
clause  was,  "We  pray  that  it  may  be 
enacted ;"  and  the  motion  for  presenting 
them  scarcely  differed,  eitcept  in  form, 
from  the  motion  in  the  English  House  of 
Commons  for  leave  to  bring  in  a  bill,  a 
modon  necessary  in  all  cases  to  be  as- 
sented to  or  earned  in  the  affirmative  be- 
fore the  actual  bringing  in  of  any  bill. 
And  as  for  the  consent  of  the  crown  or 
the  government,  which  it  was  neoessarv 
to  obtain  before  either  house  of  the  Irish 
parliament  could  take  up  the  considera- 
tion of  any  proposed  law,  with  a  view  to 
its  enactment,  that  would  in  practice'pro- 
hably  be  found  to  operate  much  in  the 
same  way  with  the  assent  of  the  crown, 
which  even  in  England  was  necessary 
to  give  validity  to  any  bill  after  it  had 
pa»ed  both  houses.  In  the  Irish  as  well 
as  in  the  English  parliament  there  was  in 
fkct  an  opportunity  of  discussing  the 
proposition  without  the  permission  of  the 
crown.  An  English  as  well  as  an  Irish 
bill  required  the  assent  of  the  crown  be- 
fore it  could  become  law.  The  practice 
of  presenting  heads  of  bills  however  was 
not  introduc^  into  the  Irish  parliament 
till  after  the  Revolution  of  1688. 

But  the  dependence  of  Ireland  upon 
the  English  crown,  and  the  consequent 
subordination  of  the  Irish  legislature, 
were  held  to  go  still  farther  than  to  the 
establishment  of  tiie  principle  that  laws 
might  be  made  by  tiie  parliament  of  Eng- 
land to  bind  Ireland.  The  Irish  House 
of  Lords  had  entertained  writs  of  error 
upon  judgments  in  the  courts  of  common 


law  from  the  reign  of  Charles  I.,  and  ap- 
peals in  equity  from  the  Restoration. 
Nevertheless,  in  the  year  1719,  a  judg- 
ment in  the  Court  of  Excliequer  having 
been  reversed  by  the  House  of  Lords, 
the  Question  was  carried  to  the  House  of 
Lords  of  Great  Britain,  by  which  the 
judgment  of  the  Court  of  Exchequer  was 
affirmed. 

On  this  the  Irish  House  of  Lords 
resolved  that  no  appeal  lay  from  the 
Court  of  Exchequer  in  Ireland  to  the 
parliament  of  Great  Britain.  But  this 
resolution  was  immediately  met  by  an 
act  of  the  British  parliament,  the  5  Geo. 
I.e.  1,  declaring  that  **the  king's  ma- 
jesty, by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal  of 
Great  Britain  in  parliament  assembled, 
had,  hath,  and  of  right  ought  to  have  full 
power  and  authority  to  make  laws  and 
statutes  of  sufficient  force  and  validity  to 
bind  the  people  and  the  kingdom  of  Ire- 
land; and  that  the  House  of  Lords  in 
Ireland  have  not  nor  of  right  ought  to 
have  any  jurisdiction  to  judge  of,  reverse, 
or  affirm  any  judgment,  sentence,  or  de- 
cree given  or  made  in  any  court  within 
the  said  kingdom ;  and  that  all  proceed- 
ings before  the  said  House  of  Lords  upon 
any  such  judgment,  sentence,  or  decree 
are  and  are  hereby  declared  to  be  utterly 
null  and  void  to  all  intents  and  purpose^ 
whatsoever." 

In  this  state  the  law  remained  till  the 
year  1782.  In  that  year  the  statute  5 
Geo.  I.  c.  1,  was  repealed  by  the  22  Geo. 
III.  c.  53 ;  and  the  following  year  the  23 
Geo.  III.  c.  28,  declared  the  exclusive  au- 
thority of  the  Irish  parliament  and  courts 
of  justice  in  all  matters  of  legislation  and 
judicature  for  Ireland.  Finally,  in  1800, 
by  the  Act  of  Union,  the  39  &  40  Geo. 
III.  c.  67,  the  Irish  parliament  was  ex- 
tinguished, and  it  was  enacted  that  the 
United  Kingdom  should  be  represented 
in  one  and  the  same  parliament,  to  be 
called  the  parliament  of  tiie  United  King- 
dom of  Great  Britain  and  Ireland.  [Par- 
liament.] 

The  earliest  Irish  statutes  on  record 
are  of  the  year  1310 ;  but  from  that  date 
there  are  none  till  tiie  year  1429,  from 
which  time  there  is  a  regular  series.  The 
whole  have  been  printed,  and  there  are 
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also  abridgments  by  Bullingbroke  and 
Belcher,  Hont,  and  others. 

(Lord  Moiintmorres's  History  of  the 
Irish  Parliament ;  Blackstone  s  Commen- 
taries ;  Oldfield's  Representative  Hietory  \ 
«/  Great  Britain  and  Ireland;  Wake-  I 
field's  Account  of  Ireland^  Statistical  and  \ 
Political ;  Hallam's  Constitutional  His-  ' 
^ory  of  England,) 

PAROCHIAL  REGISTERS.  [Re- 
gistration OF  Births,  Deaths,  and 
Marriages.] 

PAROL.  This  term,  which  signifies 
"a  word,"  has  been  adopted  from  the 
Norman-French  as  a  term  of  art  in  Eng- 
lish law,  to  denote  verbal  or  oral  pro- 
ceedings, as  distinguished  fh>m  matters 
which  have  been  recorded  in  public  tri- 
bunals or  otherwise  reduced  to  writing. 
Thus  a  parol  contract  is  an  agreement 
by  word  of  mouth,  as  opposed  to  a  con- 
tract by  deed.  Parol  evidence  is  the  tes- 
timony of  witnesses  given  orally,  as  op- 
posed to  records  or  written  instruments, 
lliis  is  the  popular  acceptation  of  parol, 
but,  strictly  speaking,  everything,  even 
in  writing,  is  parol  which  is  not  under 
seal. 

The  formal  allegations  of  the  parties 
to  a  suit  in  the  common  law  courts,  called 
pleadings,  which  are  now  made  in  writing, 
were  formerly  conducted  orally  at  the 
bar,  and  in  the  year-books  are  commonly 
denominated  the  parol.  Hence  in  certain 
actions  brought  by  or  against  an  infant, 
either  party  may  suggest  the  &ct  of  the 
infiuicy,  and  pray  that  the  proceedings 
may  be  stayed ;  and  where  such  a  sug- 
gestion was  complied  with,  the  technical 
phrase  was  that  the  '* parol  demurred" 
(demoratus),  that  is,  the  pleadings  were 
suspended  until  the  infiELnt  had  attained 
his  full  age. 

PARSON.    [Benefice,  p.  341.] 

PARTNERSHIP.  If  two  or  more 
persons  join  together  their  money,  goods, 
labour,  and  skill,  or  any  or  all  of  them, 
for  the  purpose  of  buying  and  selling, 
and  agree  that  the  gain  or  loss  shall  be 
dividra  among  them,  that  is  a  partner- 
^p.  The  object  of  the  partnership  may 
be  any  thing  that  is  lawf  uL  Any  agree- 
ment of  partnership  for  an  unlawful  ob- 
ject is  no  agreement  The  English  law 
of  partnership  is  founded  on  the  common 


law,  the  so-called  law  of  merchants,  and 
the  Roman  law.  By  the  common  law  a 
partner  has  no  power  to  bind  his  co- 
partner by  deed.  By  the  law  of  mer- 
chants he  has  power  to  bind  his  co- 
partner by  a  bill  of  exchange,  and  there 
is  no  survivorship  in  the  partnership 
stock.  From  the  Koman  law  is  derived 
the  principle  tbat  a  partnership  (societas) 
is  terminated  by  the  death  of  a  partner. 
(Gains,  iii.  155.) 

No  writing  is  necessary  to  constitute  a 
partnership.  The  acts  of  the  parties, 
when  there  is  no  partnership  contract  in 
writing,  are  the  evidence  of  the  contract 
Partners  may  be  either  ostensible,  nomi- 
nal, or  dormant  He  whose  name  ap- 
pears to  the  world  as  a  partner  is  an  os- 
tensible partner.  An  ostensible  partner 
may  or  may  not  have  an  interest  in  the 
concern ;  if  he  has  no  interest  in  the  con- 
cern, but  allows  his  name  to  appear  as 
one  of  the  firm,  he  is  a  nominal  partner ; 
if  his  name  and  transactions  as  a  partner 
are  purposely  concealed  from  the  worid, 
he  is  a  dormant  partner.  But  if  his  name 
and  transactions  are  actually  unknown  to 
the  world,  he  is  more  properly  termed  a 
secret  partner.  Generally  sp^Jdng,  any 
number  of  persons  may  be  partners,  bat 
there  are  some  exceptions.  [Bank;  Joint- 
stock  Company.] 

Any  person  of  sound  mind  and  not 
under  any  legal  disability  may  be  a  part- 
ner. An  infant  may  enter  into  this,  as 
into  any  other  trading  contract  which 
may  possibly  turn  out  to  his  advantage. 
It  may  however  be  avoided  by  him  on 
coming  of  age,  though  the  person  with 
whom  he  contracts  will  be  bound.  An 
alien  friend  may  be  a  trader  and  sue  in 
personal  actions,  and  may  therefore  be  a 
partner.  But  an  Englishman  domiciled 
m  a  foreign  country  at  war  with  England, 
or  an  alien  enemy,  cannot  be  a  partner 
with  a  person  in  this  country ;  at  least  he 
cannot  sue  in  this  country  for  a  debt  doe 
to  the  firm.  Married  women  are  inca- 
pacitated from  entering  into  the  contract 
of  partnership ;  and  although  they  are 
sometimes  entitied  to  shares  in  banking- 
houses  and  other  mercantile  concerns, 
yet  in  these  cases  their  husbands  are  en- 
titied to  such  shares,  and  become  part- 
ners.   If  parties  share  in  the  profit  and 
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I08B,  thej  are  partners,  although  one  may 
bring  into  the  trade  money,  another 
goods,  and  a  tUrd  labour  and  skill, 
which  was  also  the  rule  of  the  Roman 
law  (Gains,  iii.  149);  and  where  one 
party  is  sole  owner  of  goods  and  another 
sole  disposer  or  manager  of  them,  if  they 
share  the  profits,  they  are  partners. 
Every  man  who  has  a  share  of  the  profits 
of  a  trade  must  also  bear  his  share  of  the 
loss ;  for  a  right  to  a  share  of  the  profit 
implies  a  liability  to  bear  a  share  of  the 
loss.  Yet  one  partner  may  stipulate  with 
the  other  partners  to  be  free  from  all  lia- 
bility to  loss,  and  such  stipulation  will 
hold  good  between  himself  and  his  part- 
ners, which  was  also  the  rule  of  the  Ro- 
man law,  though  he  will  still  be  liable  to 
all  those  who  £eiTe  dealt  with  the  firm  of 
which  he  is  a  member.  Persons  who 
jointly  purchase  goods  are  not  partners, 
unless  they  are  jointly  concerned  in  the 
profit  or  the  produce  arising  firom  the  sale 
of  them.  Partnership  accordingly  in- 
cludes the  notion  of  joint  buying  and 
joint  selling  for  the  purpose  of  imiking 
profiL  The  division  of  profits  between 
or  among  partners  may  be  in  any  propor- 
tions that  Uiey  agree  upon.  To  constitute 
a  man  a  partner  on  the  ground  of  sharing 
profits,  he  must  have  an  interest  in  the 
profits,  as  a  principal  in  the  firm ;  if  he 
only  receive  a  portion  of  the  profits,  by 
way  of  payment  for  his  labour,  trouble, 
or  skill  as  a  servant  or  agent  of  the  con- 
cern, he  is  not  a  panner.  Sometimes 
there  may  be  a  difficulty  in  determining 
whether  a  person  is  such  a  sharer  in  pro- 
fits, according  to  the  legal  meaning  of 
that  term,  as  will  make  him  a  partner 
and  consequently  liable  to  bear  his  share 
of  any  loss. 

If  persons  share  the  profits  of  a  trade, 
it  is  presumed  that  they  are  partners,  and 
as  such,  liable  to  all  who  deal  with  the 
firm,  whatever  be  the  private  agreement 
among  themselves.  But  they  may  repel 
the  presumption  of  partnership  by  show- 
ing that  the  legal  relation  of  partnership 
among  themselves  does  not  exist.  If  a 
person  allow  his  name  to  be  used  in  a  bu- 
siness or  in  any  other  way  consent  to  ap- 
pear as  a  partner,  he  will  be  so  considered 
with  respect  to  other  persons,  whatever 
may  be  his  agreement  with  the  firm ;  and 


he  will  be  equally  responsible  to  third 
parties  with  the  other  partners,  although 
be  may  not  receive  or  be  entitled  to  re- 
ceive aay  of  the  profits.  The  ground  of 
this  rule  of  law  is  clear  and  reasonable : 
a  person  must  be  considered  bound  by  a 
contract,  if  he  act  in  such  a  way  as  to 
make  otiier  contracting  parties  believe 
that  he  is  a  party  to  Sie  contract ;  and  * 
such  is  the  case  with  a  man  who  allows 
his  name  to  appear  as  a  member  of  a 
firm,  as  to  all  contracts  and  dealings 
which  are  necessary  for  carrying  on  the 
business  of  the  firm. 

A  partnership  at  will  is  one  which 
continues  as  lon^  as  the  parties  live  and 
are  able  and  willing  to  contmue  it;  a 
partnership  for  a  fixed  term  continues  for 
the  term  if  the  parties  live  and  are  of  le- 
gal capacity  to  continue  it.  A  partner- 
ship at  will  may  be  dissolved  at  any  time 
by  the  expressed  will  of  anv  member  of 
it,  a  rule  which  is  derived  from  the  Ro- 
man law,  and  which  is  a  necessary  con- 
sequence of  the  nature  of  the  partnership 
contract  In  such  case  the  partnership 
is  dissolved  immediately  upon  notice 
given  by  any  of  the  partners.  The  effect 
of  such  dissolution  is  to  stop  all  new  part- 
nership dealings  or  contracts;  but  the 
partnership  still  continues  for  the  purpose 
of  completing  all  contracts  already  made, 
and  all  dealings  or  undertakings  already 
commenced.  On  such  dissolution,  any 
partner  is  entiUed  to  have  the  whole 
partnership  stock,  and  the  interest  in  the 
premises  on  which  the  business  is  carried 
on,  converted  into  money,  and  to  receive 
his  share  of  the  produce.  In  all  cases,  by 
the  natural  death  of  a  partner,  the  part- 
nership is  dissolved,  a  rule  also  derived 
from  the  Roman  law,  as  already  stated ; 
it  is  also  dissolved  by  a  partner's  civil 
death,  as  his  outiawry,  or  attainder  fi>r 
treason  or  felony ;  and  strictiy  speaking, 
the  whole  property  b  forfeited  to  the 
crown ;  for  the  king  i^ever  becomes  joint 
tenant,  or  tenant  in  common  with  the 
other  partner,  and  he  is  entitled  to  the 
whole ;  but  this  right  is  seldom  enforced 
against  creditors  or  innocent  partners. 
A  marria^  of  a  feme-sole  trader  is  also 
a  dissolution  of  a  partnership  at  will. 
A  partnership  for  a  term  may  be  dis- 
solved before  its  expiration  by  the  mu- 
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toal  coDseDt  of  the  parties,  by  the  decree 
of  a  court  of  equity,  or  by  the  bank- 
ruptcy, outlawry,  or  felony  of  any  of  the 
partners.  A  court  of  equity  willnn  some 
cases  dissolve  a  partnership  on  the  ground 
of  incurable  insanity  in  one  of  the  part- 
nership. A  partner  may  agree  that  upon 
his  death  the  business  may  be  carried  on 
beyond  the  legal  period  of  dissolution  in 
the  hands  of  his  children  or  other  third 
parties,  but  this  is  properly  an  agreement 
for  a  new  partnership.  Partners  cannot 
be  relieved  from  future  liabilities  to  third 
parties  without  notice  to  them  and  to  the 
world  in  geneiul  that  the  partnership  has 
ceased ;  but  in  the  case  of  a  dormant  part- 
ner, if  none  of  the  creditors  know  that 
he  is  a  partner,  no  notice  of  his  retire- 
ment from  the  firm  is  necessary ;  and  if 
it  be  known  to  some,  notice  to  such  only 
will  be  sufficient  On  the  death  of  a  part- 
ner, notice  of  Uie  dissolution  to  third 
parties  is  unnecessary. 

Partners  are  joint-tenants  in  the  stock 
and  all  eH'ects ;  yet  upon  the  decease  of  a 
partner,  his  personal  representatives  be- 
come entitled  to  his  share  of  the  moveable 
stock  and  effects,  and  they  thereupon  be- 
come in  equity,  and,  as  it  has  been  said,  at 
law,  tenants  in  common  with  the  surviv- 
ing partners.    If,  as  is  generally  the  case 
in  the  purchase  of  lands  for  the  purposes 
of  a  partnership,  they  are  conveyed  to  the 
partners  as  tenants  in  common,  and  one 
of  ihe  partners  should  die  intestate,  the 
legal  estate  in  his  share  will  descend  to 
his  heir,  who  will  be  tenant  in  common 
*         with  the  other  partners.    If  the  lauds 
were  conveyed  to  them  as  joint  tenants, 
there  will  be  no  survivorship  in  equity ; 
and  it  becomes  then  a  (Question  whether, 
upon  the  death  of  a  jomt  trader,  who, 
inth  his  partners,  has  so  purchased  lands 
for  the  purpose  of  the  trade,  his  share  will 
descend  for  the  benefit  of  his  heir  or  his 
next  of  kin ;  and  the  better  opinion  seems 
to  be,  although  the  point  has  never  been 
decided,  that  although  the  legal  estate  in 
freehold  property  purchased  by  partners 
for  the  purposes  of  their  trade  will  go  in 
the  ordinary  course  of  descent,  yet  the 
equitable  interest  will  be  held  to  be  part 
of  the  partnership  stock,  and  distributable 
as  personal  estate.     Purchased  lands  may 
be  conveyed  so  as  to  be  always  held  as 


real  estate,  and  descend  to  the  heirs  of  die 
several  partners. 

Any  fraud  on  the  part  of  one  partner, 
either  by  misapplication  of  the  partner- 
ship fund  or  in  any  other  wa^,  is  a  mat- 
ter of  which  a  court  of  equity  will  take 
cognizance.  No  partner  has  a  right  to 
engage  in  any  business  or  speciUation 
which  must  necessarily  deprive  the  part- 
nership of  his  time,  skill,  and  labour, 
because  it  is  the  duty  of  each  to  devote 
himself  to  the  interest  of  the  firm.  It  is 
the  duty  of  each  partner  to  keep  precise 
accounts,  and  to  have  them  always  ready 
for  the  inspection  of  his  co-partner.  Each 
partner  b  liable  to  the  performance  of  all 
contracts  of  his  co-partners,  in  the  same 
manner  as  if  entered  into  personally  by 
himself;  provided  they  relate  to  matters 
which  are  within  the  objects  and  purposes 
of  the  partnership.  If  the  parties  to  the 
contract  of  partnership  do  not  regulate  it 
by  express  stipulation,  the  contract  will 
be  interpreted  according  to  the  established 
rules  of  law  that  are  applicable  to  it. 
Though  partners  may  have  entered  into 
a  written  agreement  which  specifies  the 
terms  on  which  the  joint  concern  is  to  be 
carried  on,  yet  if  the  partnership  business 
be  regularly  conducted  in  any  respect 
contrary  to  those  terms,  it  is  a  legal  con- 
clusion that  the  partners  have,  so  fiir  as 
the  change  extends,  changed  tiieir  terms 
of  agreement  For  instance,  if  the  agree- 
ment be  that  no  partner  idiall  draw  or 
accept  a  bill  of  exchange  in  his  own 
name,  without  the  concurrence  of  all  the 
others,  yet  if  they  afterwards  adopt  a 
practice  of  permitting  one  of  them  to 
draw  or  accept  bills  without  the  concur- 
rence of  the  others,  it  will  be  held  that 
they  have  so  &r  varied  the  terms  of  the 
original  agreement 

One  partner  may  muntain  an  action  of 
covenant  against  his  co-partner,  whether 
the  covenant  be  for  the  payment  of  money 
or  the  performance  of  any  act  for  com- 
mencing or  establishing  the  partnership, 
or  for  the  performance  of  any  of  the 
articles  after  the  partnership  has  com- 
menced ;  and  if  adequate  compensation 
for  the  breach  cannot  be  had  at  law,  a 
court  of  equity  will  enforce  a  specific  per- 
formance of  the  covenant  itself.  Courts 
of  law  do  not  allow  actions  of  debt  by  one 
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partner  against  another  for  money  dne 
apon  simple  contract,  as  for  money  laid 
out  by  one  partner  for  the  purposes  of  the 
partnership.     The  partner  who  is   ag- 
grieved must  therefore  enforce  his  remedy 
by  action  of  account,  or  by  an  application 
to  a  court  of  equity,  by  filing  a  bill  for 
an  account  and  a  dissolution  of  the  part- 
nership.   A  partner  cannot  maintain  an 
action  of  debt  against  his  co-parmer  for 
work  and  labour  performed,  or  money 
expended  on  account  of  the  partnership ; 
if  therefore  he  has  a  claim  upon  a  co- 
partner for  a  sum  of  money  due  on  ac- 
count of  the  partnership,  but  not  consti- 
tating  the  balance  of  a  separate  account, 
or  a  general  balance  of  all  accounts,  his 
only  mode  of  recovering  the  amount  is  by 
an  action  of  account,  or  by  a  bill  in  a 
court  of  equity  praying  for  an  account, 
and  usually  also  for  a  dissolution.    If  it 
turn  out  that  an  undertaking  is  im^racti- 
.  cable,  as  if  a  machine,  for  the  worlung  of 
which  the  partnership  was  entered  into, 
will  not  answer  the  purposes  intended, 
and  so  the  object  of  die  parties  is  frus- 
trated, or  if  either  party  conmiit  fraud  or 
gross  acts  of  carelessness  or  waste  in  the 
administration    of  the   partnership,  the 
party  aggrieved  has  a  right  to  a  dissolu- 
tion, and  the  same  will  be  decreed  in 
equity.    A  partner  is  also  entitled  to  an 
account  of  tne  partnership  assets  against 
his  co-partner,  but  it  was  formerly  held 
that  he  could  not  have  it  pendine  the 
partnership.    If  therefore  he  filed  his  bill 
for  an  account,  it  was  also  necessary  to 
pray  for  a  dissolution.    It  is  now  con- 
sidered that  a  partner  may  have  such  an 
account  on  stating  a  proper  case,  without 
asking  for  a  dissolution ;  but  considering 
the  cucumstances  under  which  a  partner 
files  a  bill  for  an  account  of  partnership 
dealings,  it  will  seldom  happen  that  it 
will  l^  his  interest  not  to  pray  for  a  dis- 
•olution  of  the  partnership.    Where  one 
partner  has  committed  such  breaches  of 
duty  as  would  warrant  a  decree  for  a  dis- 
solution, a  court  of  equity  will  interfere 
sommarily  by  injunction:  as  where  one 
partner  has  mvolved  the  partnership  in 
debt,  or  has  himself  become  insolvent, 
the  oonrt  will  restrain  him  from  drawing, 
accepting,  or  indorsing  bills  in  the  name 
of  the  nrm,  from  receiving  the  partner- 
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ship  debts,  and  from  continuing  to  carry 
on  the  business  by  entering  into  new  con- 
tracts.   It  will  also  restrain   an  action 
brought  by  one  partner  agunst  his  co- 
partner on  a  separate  and  private  account, 
upon  iteyment  by  the  latter  of  the  mone^ 
into  court.    So  it  will  restrain  the  appli- 
cation of  the  partnership  property  to  a  use 
not  warranted  by  the  articles ;  or  an  ex- 
ecution against  the  partnership  property 
for  the  separate  debt  of  one  partner.    A 
court  of  equity  will  appoint  a  receiver 
where  one  partner  excludes  another  from 
taking  such  part  in  the  concern  as  he  is 
entiUed  to  take,  and  will  do  this  even  with 
a  view  to  the  continuation  of  the  co-part- 
nership, if  it  is  for  the  benefit  of  the  com- 
plaining partner,  although  such  a  step  is 
usually  taken  with  a  view  to  a  dissolution 
and  winding  up  of  the  partnership  afiairs. 
Whether  the  party  applying  for  a  receiver 
wish  a  continuance  or  dissolution  of  the 
partnership,  he  must  make  out  such  a 
case  to  induce  the  court  to  interfere  as 
would  authorise  a  decree  for  a  dissolution. 
Generally  speaking,  one  partner  has  an 
implied  authority  to  bind  the  firm  by 
contracts  relating  to  the  partnership,  and 
he  can  do  this  by  mere  verbal  or  written 
agreements,  or  by  negotiable  securities, 
such  as  bills  of  exchange  and  promissoij 
notes.    One  partner  may  pledge  the  credit 
of  the  firm  to  any  amount;  but  there  are 
some  exceptions  to  this  rule.    A  dormant 
partner  is  in  all  cases  liable  for  the  con- 
tracts of  the  firm  during  tiie  time  that  he 
is  actually  a  partner ;  and  a  nominal  part- 
ner is  in  the  same  manner  liable  during 
the  time  that  he  holds  himself  out  to  the 
world  as  a  partner.    A  partner  Will  be 
liable  in  respect  of  a  fraud  committed  by 
his  co-partner,  if  committed  in  the  capa- 
city or  partner,  in  contracts  relating  to 
the  co-partnership,  made  with  third  per^ 
sons.    Thus  if  a  partner  purchase  goods 
such  as  are  usea  in  the  business,  and 
fraudulently  convert  them  to  his  own  use, 
the  innocent  partner,  provided  there  be 
no  collusion  between  tne  seller  and  the 
buver,  is  liable  for  the  price  of  the  ar- 
ticles.   One  partner  has  no  implied  au- 
thority to  bind  his  co-partner  oy  deed, 
yet  if  he  execute  a  deed  on  behalf  of  the 
firm,  in  the  presence  of  and  with  the  'con- 
sent of  his  co-partners,  it  will  bind  the 
21 
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firm.  It  seems  that  a  release  by  one  of 
several  partners  to  a  debtor  of  ihe  firm 
binds  the  firm ;  but  if  such  release  be 
fraudulent,  it  will  be  set  aside  by  a  court 
of  equity ;  and  even  a  court  of  l»w  will 
interfere  to  prevent  a  fraudulent  release 
from  being  [ueaded. 

Where  no  time  is  mentioned  in  the  deed 
of  partnership  for  its  commencement,  the 
liabilities  of  tiie  firm  will  commence  from 
the  date  of  the  deed ;  but  in  adventures, 
unless  the  parties  have  previouslv  held 
themselves  out  as  partners,  the  liabilities 
commence  from  the  time  fixed  b^  the 
contract  An  in-coming  partner  is  not 
liable  for  debts  contracted  before  he 
joined  the  firm,  but  if  he  pay  any  of  the 
old  debts  or  interest  upon  them,  or  do 
other  special  acts,  he  may  render  himself 
liable  in  equity.  On  the  retirement  of  an 
ostensible  partner,  notice  of  his  retirement 
must  be  given,  or  he  will  be  liable  to  the 
creditors  of  the  continuing  firm  for  sub- 
sequent contracts  made  by  them,  and  such 
notice  is  usually  given  in  the  *  Gazette ;' 
but  notice  in  the  *  Gazette'  will  not  bind 
creditors  who  are  not  shown  to  have  seen 
the  notice.  Third  persons  have  a  claim 
against  a  dormant  partner  for  contracts 
entered  into  by  the  firm  while  he  was  a 
partner.  This  claim  is  founded  on  such 
dormant  partner  being  actually  a  partner; 
and  tiierefore  it  is  unnecessary,  on  the 
dissolution  of  a  partnership  between  an 
ostensible  and  a  dormant  partner,  to  give 
notice  of  the  dissolution  to  the  creditors, 
in  order  to  protect  the  latter  from  subse- 
quent contracts:  for  when  the  dormant 
partner  has  ceased  to  be  a  partner,  he  is 
relieved  from  all  future  liability. 

It  is  collected  from  the  majonty  of  cases 
that  a  partnership  contract  is  joint  Tnot 
joint  and  several)  both  at  law  ana  in 
equity.  Upon  the  death  of  a  partner, 
therefore,  tiie  legal  remedy  against  him 
in  respect  to  the  joint  contract  is  extin- 
guished, and  the  creditor  can  maintain  an 
action  against  the  surviving  partners  only. 
But  the  rule  of  equity  as  applicable  to 
partners  with  respect  to  third  parties  was 
considered  to-be  that  the  joint  debts  should 
be  satisfied  out  of  the  joint  estate ;  if  that 
weretnsufficient,  then  subject  to  the  claims 
of  their  separate  cfreditors  out  of  their  se- 
parate estates  proportionally ;  and  if  any 


of  them  were  insolvent,  then  out  of  the 
remaining  separate  estates  proportionally. 
But  the  case  of  Devcx^nes  v.  JSMe  (1 
Mer.,  529),  affirmed  on  appeal  by  Lord 
Brougham  (2  R.  &  M.  495),  has  esta- 
blished the  principle  that  a  partnership 
contract  is  several  as  well  as  joint ;  and 
that  a  partnership  creditor  may  have  re- 
course for  full  payment  to  the  estate  of  a 
deceased  partner.  And  the  same  judge 
fSir  W.  Grant)  who  decided  that  case, 
aeclared  that  a  partnership  debt  has  been 
treated  in  equity  as  the  several  debt  of 
each  partner,  thou^  at  law  it  is  only  the 
joint  debt  of  all.  By  this  decision  it  ap- 
pears that  a  joint  creditor  on.  the  death  of 
one  partner  obtains  a  more  advantageous 
remedv  against  his  estate  than  he  would 
have  haa  against  his  separate  estate  if 
living.  But  it  seems  doubtful  whether  this 
point  can  be  considered  as  finally  setUed. 

Notice  of  the  decease  of  a  partner  to 
the  creditors  of  the  firm  is  not  necessary 
to  free  his  estate  from  future  liability; 
but  it  is  otherwise  if  one  of  the  surviving 
partners  be  executor  of  the  deceafied.  A 
deceased  partner  sometimes  directs  his 
executors  to  continue  the  trade ;  in  that 
case  his  estate  will  be  liable  to  the  extent 
to  which  he  directs  his  assets  to  be  em- 
ploved.  If  the  executor  exceed  that  limit, 
he  becomes  personally  responsible. 

In  actions  by  partners,  all  Uie  partners 
may,  and  all  ostensible  partners  must, 
join  as  pluntiffi,  unless  the  contract  upon 
which  the  action  is  brought  be  in  wriung 
under  seal,  when  only  those  partners  who 
are  included  can  sue  thereon.  But  if  a 
contract  not  under  seal  be  made  by  some, 
for  the  benefit  of  themselves  and  others, 
those  for  whose  benefit  it  is  made,  as  well 
as  those  whose  names  appear  on  the  cc«i- 
tract,  may  sue.  Persons  who  may  legally 
be  partners  in  foreign  countries,  as  hus- 
band and  wife,  cannot  sue  here  as  part- 
ners, for  by  the  law  of  Englimd  husband 
and  wife  are  not  permitted  to  sue  as 
partners.  On  tiie  other  hand,  partners 
trading  abroad  in  such  a  manner  as  to 
make  a  partnership  here,  may  sue  as 
partners  for  consignments  sent  to  this 
country,  though  they  cannot  sue  as  part- 
ners at  the  place  of  trading  by  reason  of 
the  particular  law  of  that  place.  The 
construction  of  contracts  is  governed  by 
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the  laws  of  the  coantry  in  which  they 
are  made ;  but  remedies  must  be  pursued 
by  the  means  pointed  out  by  the  law  of 
the  country  whose  tribunals  are  appealed 
to.  The  laws  of  the  country  where  the 
contract  was  made  can  only  have  a  re- 
ference to  the  nature  of  the  contract,  not 
to  the  mode  of  enforcing  it  If  partners 
have  occasion  to  prefer  an  inoictmeut 
relating  to  the  partnership  property,  such 
property  may  he  stated  in  the  indictment 
as  belonging  to  one  of  them  by  name, 
and  to  another  or  others,  as  the  case  may 
be.  But  though  it  is  not  necessary  to 
name  all  the  partners,  yet  where  there 
are  other  partners,  that  fact  should  appear 
in  the  indictment,  or  the  prisoner  must 
be  acquitted. 

A  whole  firm  may  become  bankrupt, 
or  some  or  one  only  of  the  partners  may 
become  so,  whilst  the  remaining  mem- 
bers may  be  solvent ;  but  those  only  of 
the  partners  who  have  committed  acts  of 
bankruptcy  are  to  be  deemed  bEuikrupts ; 
and  to  constitute  two  or  more  bankrupts 
under  a  single  fiat  there  must  be  evi- 
dence of  joint  trading.  Upon  the  bank- 
ruptcy, the  whole  of  the  bankrupt's  pro- 
perty vests  absolutely  in  the  assignees, 
who  have  the  same  remedy  by  action  for 
the  recovery  of  the  debts  due  to  the 
bankrupt,  and  for  the  redress  of  all  dvil 
injuries  with  respect  to  the  property  pass- 
ing to  them  under  the  fiat,  as  the  bank- 
rupt would  have  had  if  no  fiat  had  issued. 
Accordingly,  when  the  bankruptcy  is 
separate,  the  solvent  partners  join  with 
the  assignees  in  an  action  for  the  recovery 
of  the  joint  debts.  On  the  bankruptcy 
of  one  partner  the  solvent  partners  be- 
come tenants  in  common  with  the  as- 
signees of  all  the  partnership  effects. 
Upon  the  bankruptcy  of  one  partner, 
ander  a  separate  fiat  issued  against  him, 
his  assignees  take  all  his  separate  pro- 
perty and  all  his  interest  in  the  joint 
property ;  and  if  a  joint  fiat  issue  against 
all,  the  assignees  take  all  the  joint  pro- 
perty, and  all  the  separate  property  of 
each  individual  partner.  Joint  estate  is 
that  in  which  the  partners  are  jointly 
interested  for  the  purposes  of  the  part- 
nership at  the  time  of  the  bankruptcy. 
Separate  estate  is  that  in  which  the  part- 
ners are  each  separately  interested   at 


that  time.  Joint  debts  are  those  for 
which  an  action,  if  brought,  must  be 
brought  against  all  the  partners  consti- 
tuting the  firm;  in  all  cases  therefore 
when  a  partner  becomes  liable  for  a  debt 
contracted  by  his  copartners,  a  joint  debt 
is  created,  and  the  creditor  is  a  joint  cre- 
ditor of  the  firm.  Separate  debts  are 
those  for  which  the  crecutor  can  have  his 
remedy  at  law  against  that  partner  only 
who  contracted  them.  (Collyer,  On  Pari' 
nership.) 

On  partnerships  in  banks  and  joint 
stock  companies,  see  Bank  and  Joint 
Stock  Company.  As  to  mines,  a  part- 
nership for  working  a  mine  is  considered 
by  courts  of  equity  in  England  like  any 
^ther  trade  partnership.  The  mode  in 
which  property  in  ships  is  held  by  part 
owners  is  explained  in  Ships. 

The  fiindamental  rules  of  English  part- 
nership are  the  same  as  those  of  the  Ro- 
man contract  of  partnership,  the  chief 
rules  of  which  are  contained  in  Gaius  iiL 
148-154;  Dig.  17,  tit  2.  The  great  ex- 
tension of  English  industry  and  com- 
merce has  been  accompanied  by  the 
growth  of  a  large  mass  of  law  applicable 
to  the  contract  of  partnership,  a  great 
part  of  which  has  been  made  by  the  de- 
cisions of  the  courts  on  such  cases  as  have 
been  litigated.  Accordingly  the  rules 
about  partnership  now  form  the  subject 
of  bulky  treatises,  the  safest  clue  to  the 
use  of  which  is  a  dear  conception  of  the 
fundamental  notions  of  a  contract  of  part- 
nership. 

PARTY  WALLS.  [Building,  Acts 
FOR  Regulating.] 

PASSENGERS^  ACT.  [Emigra- 
tion, p.  831  J 

PASSPORT,  a  printed  permission 
signed  by  the  secretary  of  state  of  the 
home  department  of  a  country,  which 
allows  a  subject  of  that  country  to  leave 
it  and  go  abroad.  When  he  has  obtained 
this,  the  bearer  must  have  his  passport 
signed  by  the  minister  or  agent  of  the 
state  to  which  he  intends  to  proceed. 
A  foreigner  who  wishes  to  leave  a 
country  where  he  has  been  residing, 
generally  obtains  his  passport  from  the 
minister  or  agent  or  consul  of  his  own  state. 
Such  a  document  states  the  name,  sur- 
name, age,  and  profession  of  the  bearer| 
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describes  his  person,  and  serves  as  a 
Toac^er  of  his  chanicter  and  nation,  and 
entitles  him  to  the  protection  of  the  au- 
thorities of  other  countries  through  which 
he  may  pass,  and  which  are  at  peace  with 
his  own.  On  arriving  at  the  outports  or 
frontier  towns  of  a  foreign  state,  every 
traveller  is  obliged  to  show  his  passport, 
which  is  examined  by  the  proper  autho- 
rities before  he  is  allowed  to  proceed  on 
his  journey.  This  ceremony^  is  some- 
times repeated  at  every  garrison  town 
which  he  passes  on  the  road.  Even  the 
natives  of  most  European  states  cannot 
travel  twenty  miles  through  their  own 
country  without  being  furnished  with  a 
passport 

The  system  of  passports  is  old,  but  it 
has  become  much  more  rigid  and  vexa- 
tious during  Uie  last  half-century.  Pass- 
ports are  not  required  in  the  British  Is- 
lands and  tiie  United  States  of  North 
America;  and  the  natives  of  those  two 
countries,  accustomed  to  the  freedom  of 
unobstructed  movement,  find  the  regula- 
tions as  to  passports  when  they  travel  on 
the  continent  of  Europe  to  be  rather  irk- 
some. The  practice  has  been  defended 
on  the  plea  that  it  prevents  improper  and 
dangerous  perscms  from  introducing  or 
concealing  themselves ;  but  numerous 
instances  have  proved  that  persons,  how- 
ever obnoxious,  who  have  money  and 
friends,  can  evade  such  restrictions.  That 
every  state  may  admit  or  reftise  admit- 
tance to  foreigners  as  it  thinks  fit,  cannot 
be  questioned ;  and  in  times  of  war  es- 
pecially, some  sort  of  restriction  may  be 
required  for  the  safety  of  the  country ; 
but  the  present  vexatious  system  of  pass- 
ports, as  enforced  in  many  European 
states  in  time  of  profound  peace,  is  use- 
less and  mischievous.  It  is  a  check  upon 
travellers,  to  whom  it  causes  much  trou- 
ble and  loss  of  time,  while  the  advantages 
supposed  to  result  from  it  are  at  least 
very  dubious. 

li  is  not  esisy  to  enforce  the  regula- 
tions respecting  passports  where  rail- 
roads have  become  almost  the  only 
mode  of  travelling ;  and  in  Belgium  an 
alteration  has  recently  been  made  in  the 
passport  system  in  consecjuence  of  the 
difficulty  of  rigidly  adhering  to  the  old 
regulations. 


PASTURE.  [Common,  Rights  of; 
Inclosure.] 

PATENT.  This  term  is  applied  to 
certain  privileges  which  are  granted  by 
the  Crown  by  letters  patent  [Lettebs 
Patent.]  The  obiect  of  such  privileges 
is  to  encourage  userol  inventions.  Before 
applying  for  a  patent  for  an  invention, 
two  considerations  are  necessary :  first, 
what  is  entitled  to  a  patent;  and  next, 
whether  the  invention  has  the  requisite 
conditions. 

In  the  first  place,  the  machine,  opera- 
tion, or  substance  produced,  for  which  a 
patent  is  solicited,  must  be  new  to  public 
use,  either  the  original  invention  of  the 
patentee,  or  imported  by  him  and  first 
made  public  here.  A  patent  may  be  ob- 
tained fbr  England,  Ireland,  or  Scotland, 
although  the  subject  of  it  may  have  been 
publicly  known  and  in  use  in  either  or  in 
both  of  the  other  two  countries. 

In  th^  second  place,  the  subject  of  the 
invention  must  be  useful  to  the  public 
something  applicable  to  the  production 
of  a  vendible  article,  for  this  is  the  con- 
straction  put  upon  tiie  words  **  new  ma- 
nufacture^ in  the  statute  of  James  I. 
The  discovery  of  a  philosophical  prin- 
ciple is  not  entitled  to  such  protection: 
such  principle  must  be  applied,  and  the 
manner  of  such  application  is  a  fit  subject 
for  a  patent 

Inventions  entitled  to  patent  may  be 
briefly  enumerated  as  follows : — 

1.  "A  new  combination  of  mechanical 
parts,  whereby  a  new  machine  is  pro- 
duced, although  each'  of  the  parts  sepa- 
rately be  old  and  well  known. 

2.  **  An  improvement  on  any  machine, 
whereby  such  machine  is  rendered  ca- 
pable of  performing  better  or  more  bene- 
ficially. 

3.  **  When  the  vendible  substance  is 
the  thing  produced  either  by  chemical 
or  other  processes,  such  as  medicines  or 
fabrics. 

4.  "  Where  an  old  substance  is  im- 
proved by  some  new  working,  the  means 
of  producing  the  improvement  is  in  most 
cases  patentable." 

If  the  inventor  think  that  the  machine, 
operation,  or  substance  produced  comes 
under  any  of  these  enumerations,  and 
that  it  is  new,  and  likely  to  be  useful  to 
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the  public,  he  may  euter  a  caveat  at  the 
Patent  Office,  and  at  the  offices  of  the 
attorney-general  and  the  solicitor-general, 
in  the  following  form : — 

**  Caveat  against  granting  letters  patent 
to  any  person  or  persons  for  (here  de- 
scribe the  invention  in  the  most  general 
terms),  without  giving  notice  to  A.  B., 
of  ,  in  the  coonty  of  ." 

(Date.) 

These  caveats  stand  good  for  twelve 
jQonthfl,  and  may  be  renewed  from  year 
to  year :  the  fee  fbr  entering  such  caveat 
is  5«.  at  each  office. 

As  soon  as  the  caveat  is  entered,  the 
inventor  may  find  it  necessary  to  obtain 
the  assistance  of  workmen  or  others,  in 
order  to  carry  his  invention  into  effect ; 
and  if  in  doing  this  he  should  make 
known  to  them  his  invention,  he  will  not 
thereby  lose  his  right  to  a  patent.  Any 
communication  which  is  necessary  for 
carrying  his  ideas  into  effect  is  not  con- 
sidered such  a  publication  as  would  of 
coarse  vitiate  his  right  But  though  the 
inventor  is  thus  protected  in  his  experi- 
ments, and  is  safe  while  dealing  with 
honest  people,  he  is  not  protected  against 
fraud.  If  a  person  in  the  secret  should 
make  such  invention  public,  or  cause  it 
to  be  used  by  several  persons  between 
the  time  of  entering  the  caveat  and  the 
next  stage  of  proceeding,  that  of  sending 
in  the  petition,  no  patent  could  be  ol^ 
tained,  as  the  declaration  that  accom- 
panies the  petition  could  not  be  made,  or, 
if  made,  would  be  untrue.  Again,  if  such 
workman,  instead  of  making  it  public, 
were  to  give  to  some  other  person  the 
necessary  information,  the  latter  might 
apply  for  a  patent  for  such  invention  as 
his  own ;  and  if  he  could  succeed  in  con- 
ceating  the  source  of  his  information  by 
a  false  declaration,  he  might  force  the 
real  inventor  to  allow  him  to  participate 
in  such  patent,  or  to  forego  it  altogetner. 
The  caveat  can  do  no  more  than  prevent 
any  one  fh)m  stealing  the  ideas  of  an 
inventor  and  appropriatinff  them  to  his 
own  use,  to  the  exclusion  of  the  inventor ; 
and  it  will  also  ensure  notice  of  any  ap- 
plication for  a  patent  for  a  similar  inven- 
tion, and  in  some  cases  prevent  the  ex- 
penditure of  time  and  money  upon  a 
subject  for  which  no  patent  could  be 


obtained.  If  any  one  apply  for  a  patent, 
the  titie  of  which  is  similar  to  that  con- 
tained in  the  caveat,  the  attorney  or  so- 
licitor general  will  send  a  notice  of  such 
application  to  the  enterer  of  the  caveat, 
who,  if  he  should  think  such  application 
likely  to  interfere  with  his  mvention, 
must,  within  seven  days  {torn  the  receipt 
of  tiie  notice,  state  in  answer  his  inten- 
tion of  opposing  such  patent 

The  attorney  or  solicitor  general  then 
summons  the  applicants  to  appear  sepa- 
rately before  mm ;  and  if  he  should  be 
of  opinion  that  the  two  patents  will  intei^ 
fere  with  each  other,  or  are  virtually  the 
same,  the  usual  course  is  not  to  grant  any 
patent  except  to  the  two  claimants  con- 
jointly, though  if  priority  of  invention 
can  be  proved  by  either,  he  who  is  prior 
is  entided  to  the  patent 

If  the  invention  is  of  such  a  nature 
that  it  can  at  once  be  produced  or  put 
into  operation,  no  caveat  is  needed ;  and 
indeed  a  caveat  may  be  the  means  of  ex- 
citing the  very  attention  and  opposition 
which  it  is  intended  to  prevent  Where 
some  experiments  or  openitions  which 
require  assistance  muiit  be  performed  be- 
fore a  definite  titie  can  be  given  to  the 
invention,  as  must  be  done  in  the  de- 
claration and  petition,  it  is  much  better 
to  avoid  the  caveat ;  and  by  getting  the 
different  parts  of  the  machinery  or  ope- 
rations performed  by  different  persons,  if 
possible,  keep  the  invention  a  secret  until 
the  patent  is  secured. 

The  next  step  is  to  draw  up  a  petition 
to  the  crown,  before  doing  which  how- 
ever the  title  of  the  patent  must  be  settied. 
To  those  who  have  not  considered  the 
subject  this  may  not  seem  a  very  difficult 
matter,  but  in  met  it  requires  the  greatest 
care ;  for  the  least  discrepancy  £«tween 
the  title  and  the  description  contained  in 
the  specification  will  endanger  the  patent 
(See  the  evidence  of  Mr.  Farey  and  others 
before  a  committee  of  the  House  of  Com- 
mons upon  this  subject,  1829.) 

The  title  should  set  forth  the  subject 
of  the  patent  in  such  terms  that  any  one 
may  see  if  a  patent  has  been  taken  out  or 
applied  for  in  the  case  of  any  similar  in- 
vention. 

The  tities  of  patents  collectively  should 
form  an  index  of  the  inventions  thus  pro- 
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tected.  It  is  a  common  practice  however 
to  make  the  title  as  obscure  as  it  can  be 
made  without  endangering  the  patent,  in 
order  that  the  real  object  of  it  may  be 
kept  secret.  But  Uiis  is  a  matter  of  great 
dimcttlty,  and  has  often  justly  vitiated  a 
patent  The  law  requires  all  patented 
mventions  to  be  open  to  public  inspection, 
and  the  enterer  of  a  caveat  may  be 
cheated  by  a  title,  for  although  the  sub- 
jects may  be  the  same,  a  title  may  ex- 
press the  invention  so  faintiy,  or  indeed 
so  falsely,  that  the  similarity  of  two  in- 
ventions may  escape  the  notice  of  the 
attorney-general,  and  injustice  may  be 
done  by  ^nting  a  patent  to  one  party 
while  priority  of  invention  belongs  to 
another.  By  the  5  &  6  Wm.  IV.  c.  83,  a 
patentee  is  allowed  to  enter  a  disclaimer 
of  any  part  of  the  titie  or  specification, 
with  the  consent  of  the  attorney-general 
or  solicitor-general,  who  may  onier  such 
disclaimant  to  publish  his  disclaimer. 
This  act  supplies  a  remedy  for  unin- 
tentional errors,  but  is  inefiectual  where 
the  title  is  purposely  made  obscure.  Be- 
sides this,  tiie  disclaimer  does  not  operate 
retrospectively,  so  that  if  an  action  be 
commenced  before  the  entry  of  the  dis- 
claimer, the  titie  and  specification  must 
be  adduced  on  the  trial  as  they  originally 
stood.  A  caveat  may  be  entered  against 
the  granting  of  such  disclaimer. 

The  following  cases  contain  instances 
of  patents  being  lost  through  defective 
tides:— King  v.  Metcalfe  (2  Starkie, 
N.  P.  C,  249) ;  Cochrane  v.  Smetiiurst 
(K.  B.,  1  Starkie,  205).  In  the  case  of 
Bloxam  v,  Elsee  (6  Bam.  and  Cress.,  169 
and  178^,  the  titie  of  a  patent  which  came 
in  question  was  "  A  Machine  for  making 
Paper  in  Single  Sheets,  without  seam  or 
joining,  from  1  to  12  feet  and  upwards 
in  width,  and  from  1  to  45  feet  and  up- 
wards in  length."  The  specification 
however  described  a  machine  only  capa- 
ble of  producing  paper  of  one  width  or 
to  a  certain  widm.  Now  if  an  inventor 
who  thought  of  taking  a  patent  for  a 
machine  to  make  paper  of  a  greater 
width  than  12  feet  had  looked  at  the  title 
only  of  this  patent,  he  would  have  sup- 
posed that  such  a  patent  already  existed ; 
but  if  he  had  inspected  the  specification, 
he  would  have  found  that  it  aid  not  bear 


out  the  titie,  as  the  machine  therein  de- 
scribed was  not  capable  of  making  paper 
of  a  width  greater  than  12  feet  The 
patent  then  was  invalid,  as  the  titie  com- 
prised more  than  the  specification.  This 
IS  the  most  common  error  that  patentees 
fall  into.  Jessop's  case,  dted  during  the 
trial  of  Boultou  and  Watt  against  Bull, 
in  1 795,  by  Mr.  Justice  Buller,  is  another 
instance.  A  patent  was  taken  out  for  a 
"  New  Watch,"  whereas  the  specificatioii 
only  described  a  particular,  movement  in 
a  watch,  which  was  the  leal  invention, 
and  the  patent  was  therefore  void. 

An  honest  and  valid  titie  may  be  stated, 
in  a  few  words,  to  be,  a  description  of  the 
precise  object  of  the  invention  in  the  most 
sixnple  language. 

The  titie  being  settied,  the  petition 
must  be  drawn  in  the  following  form : — 

*'  The  humble  petition  of  A.  B.,  of 

,  in  the  county  of  , 

"Showeth, 

"That  your  petitioner  hath  invented 
(here  insert  the  title  which  you  intend 
the  patent  to  bear),  that  he  is  the  first  and 
true  inventor  thereof,  and  that  it  has  not 
been  practised  by  any  other  person  or 
persons  whomsoever,  to  his  knowledge 
and  belief. 

**  Your  petitioner  therefore  most  humbly 
prays  that  your  Majesty  will  be  graciously 
pleased  to  grant  unto  him,  his  executors, 
administrators,  and  assigns,  your  royal 
letters  patent  under  the  great  seal  of 
Great  Britain  for  the  sole  use,  benefit, 
and  advantage  of  his  said  invention  with- 
in England  and  Wales  and  the  town  of 
Berwick-upon-Tweed,  and  also  in  all 
your  Majesty's  colonies  and  plantations 
abroady  for  the  term  of  14  years,  pursuant 
to  the  statute  in  that  case  made  and  pro- 
vided." 

The  passage  in  Italics  roust  be  omitted 
if  the  inventor  does  not  intend  to  obtain 
a  patent  for  the  colonies.  This  petition, 
with  a  declaration  annexed,  must  be  left 
at  the  office  of  her  Majesty's  secretaiyof 
state  for  the  home  department  The 
declaration  is  in  lieu  of  the  affidavit 
which  was  required  until  the  passing  <^ 
tiie  Act  6  &  6  Wm.  IV.  c.  62. 

A  few  days  after  the  delivery  of  the 
petition,  the  answer  may  be  received; 
which  contains  a  reference  to  the  attorney 
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or  golicttor  general  to  report  if  the  inven- 
tion is  deserving  of  letters-patent  If 
such  report  be  &vourable,  it  must  be 
taken  and  left  at  the  Home-office  for  the 

Sneen's  warrant,  which  is  addressed  to 
tie  attomej  or  solicitor  general,  and 
directs  the  bill  to  be  prepar^.  The  bill 
is  in  effect  the  draft  of  the  patent,  and 
contains  the  grant  with  reference  to  the 
clauses  and  provisos  in  the  letters  patent. 
It  is  signed  by  the  secretary  of  state  for 
the  home  department,  and  by  the  attorney 
or  solicitor  ^neral.  If  at  this  stage  of 
the  proceeding  any  person  should  wish 
to  oppose  the  patent,  a  caveat  may  be 
entered  in  the  manner  already  described, 
bat  the  enterer  is  required  to  deposit  30/. 
at  the  office  of  the  attorney  or  solicitor 
general  to  cover  the  patentee's  expenses 
if  he  should  succeed  in  establishing  his 
right  to  patent  The  bill,  when  prepared, 
must  be  left  at  the  office  of  the  secretary 
of  state  for  the  home  department  for  the 
queen's  sign  manual.  It  must  then  be 
passed  at  the  signet-office,  where  letters 
of  warrant  to  the  lord  keeper  of  the  privy 
seal  will  be  made  out  by  one  of  the  clerks 
of  the  signet^  and  lastly,  the  derk  of  the 
privy  seal  will  make  out  other  letters  of 
warrant  to  the  lord  chancellor,  in  whose 
office  the  patent  will  be  prepared,  sealed 
with  the  great  seal,  and  delivered  to  the 
patentee.  Considering  the  number  of 
offices  through  which  a  patent  passes,  it 
might  be  supposed  that  the  inquiry  into 
the  validity  of  the  claim  is  very  rigid, 
And  that,  when  oDce  the  patent  is  sealed, 
it  is  safe  from  opposition.  But  in  reality 
the  law  officers  Uirough  whose  offices  it 
is  carried  exercise  no  opinion  upon  the 
validity  of  the  patentee's  claim;  the 
whole  responsibility  rests  upon  himself, 
as  will  be  seen  by  perusing  the  following 
abstract  of  the  form  of  letters  patent : — 

The  first  part  of  the  patent  recites  the 
petition  ana  declaration,  and  sets  forth 
the  title  which  has  been  given  to  the  in- 
Tention  by  the  inventor. 

The  2nd  relates  to  the  granting  the  sole 
use  of  the  invention  to  me  inventor  for 
the  space  of  fourteen  years,  whereby  all 
all  other  persons  are  restrained  from  using 
the  invention  without  a  licence  in  writing 
first  had  and  obtained  from  the  patentee, 
and  persons  are  restricted  from  counter- 


feiting or  imitating  the  invention,  or 
making  any  addition  thereunto  or  sub- 
traction therefrom,  with  intent  to  make 
themselves  appear  the  inventors  thereof. 
This  clause  also  directs  all  justices  of  the 
peace  and  other  officers  not  to  interfere 
with  the  inventor  in  the  performance  of 
his  invention. 

The  3rd  part  declares  that  the  patent 
shall  be  void,  if  contrary  to  law  or  pre- 
judicial and  inconvenient  to  the  public  in 
general,  or  not  the  invention  of  the 
patentee,  or  not  first  introduced  by  him 
mto  this  country. 

The  4th  declares  that  letters  patent 
shall  not  give  privilege  to  the  patentee  to 
use  an  invention  for  which  patent  has 
been  obtained  by  another. 

The  5th  relates  to  the  manner  in 
which  letters  patent  become  void,  if 
divided  into  more  than  a  certain  number 
of  shares.  The  number  of  such  shafes 
used  to  be  five,  but  all  patents  sealed 
since  May,  1832,  allow  the  interest  to  be 
divided  between  twelve  persons  or  their 
representatives.  This  part  also  reiates 
to  the  granting  of  licences. 

The  6th  cont^ns  a  proviso  that  a  full 
and  accurate  description  or  specification 
shall  be  enrolled  by  the  patentee  in  a 
specified  time. 

The  7th  directs  the  patent  to  be  con- 
strued in  the  most  fiivourable  manner  for 
the  inventor,  and  provides  against  inad- 
vertency on  the  part  of  the  clerk  of  the 
crown  in  enrolling  the  privy  seal  bill. 

Letters  patent  then  only  grant  the  sole 
use  of  an  invention  for  a  certain  time, 
provided  that  the  statement  in  the  decla- 
ration be  true,  that  the  title  give  a  dis- 
tinct idea  of  tiie  invention,  and  that  the 
specification  be  enrolled  within  a  certain 
time  mentioned  in  the  patent,  generally 
two  months  for  England,  four  for  Eng- 
land and  Scotiand,  and  six  for  the  three 
countries  together.  This  time  depends 
on  the  attorney  or  solicitor  general,  a 
longer  or  shorter  period  being  granted 
according  to  the  extent  or  difficulty  of  the 
invention;  in  some  instances  two  years 
have  been  allowed  for  specifying. 

The  object  of  the  specification  is  two- 
fold:— 

First,  it  must  show  exactly  in  what  the 
invention  consists  for  which  a  patent  has 
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been  granted,  and  it  most  give  a  detailed 
account  of  the  manner  of  <Secting  the  ob- 
ject set  forth  in  the  title.  It  must  describe 
exactly  what  is  new  and  what  is  old,  and 
must  cUdm  ezdusiYe  right  to  the  former : 
the  introduction  of  any  part  that  is  old, 
or  the  omission  of  any  part  that  is  new, 
equally  vitiates  the  patent. 

In  the  second  place,  a  patent  is  sranted 
ibr  a  certain  number  of  years  on  the  con- 
dition that  such  full  and  accurate  inform- 
ation shall  be  given  in  the  specification  as 
will  enable  any  workman  or  other  quali- 
fied person  to  make  or  produce  the  object 
of  the  patent  at  the  expiration  of  that 
term  without  any  fbrther  instructions. 
A  specification  is  bad  if  it  does   not 
describe  the  means  of  doing  all  that  the 
titie  sets  forth:  it  is  equsilly  bad  if  it 
describes  the  means  of  effecting  some 
object  not  stated  in  the  title:  it  is  in- 
complete if  it  mentions  the  use  of  one 
substance  or  process  only,  and  it  can  be 
proved  that  the  inventor  made  use  of 
another,  or  that  another  known  substance 
or  process  will  answer  the  purpose  as  well ; 
and  it  is  false  if  more  than  one  substance 
or  process  is  described  as  producing  a 
certain  effect,  and  it  is  found  that  any  one 
of  them  is  unfit  to  the  purpose.  Patentees 
frequently  render  their  patents  invalid  by 
claiming  too  much;  thus,  after  describ- 
ing one  substance  or  process  which  will 
answer  a  certain  purpose,  they  often  con- 
clude by  some  such  expression  as  **  or  any 
other  fit  and  proper  means."   The  follow- 
ing is  an  instance  in  which  a  patent  was 
set  aside  by  such  an  expression.    In  spe- 
dfying  a  machine  for  drying  paper  by 
passing  it  against  heated  rollers  by  means 
of  an  endless  fiibric,  the  inventor,  after 
describing  one  sort  of  fiibric,  the  only  one 
in  fact  which  he  used,  went  on  to  say  that 
any  other  fit  and  proper  material  might 
be  used.   Now  if  he  used  any  other  means 
of  effecting  his  object,  such  means  should 
have    been  distinctiy  described.     This 
alone  rendered  his  specification  incom- 
plete ;  but,  besides  this,  it  was  proved  that 
no  other  fkbric  would  answer  the  pur- 
pose, or  rather,  that  no  other  was  known, 
and  the  patent  was  annulled  accordingly. 
The  cases  which  have  been  already  men« 
taoned  as  instances  of  bad  tiUes  will,  by 
supposing  the  titie  to  be  good,  be  con- 


verted into  instances  of  bad  specifications, 
as  the  invalidity  arises  fVom  the  titie  and 
specification  not  agreeing  with  each  other. 
The  patentee  may  describe  his  inven- 
tion just  as  he  pleases,  and  be  may  illus- 
trate such  description  by  drawings  or  not; 
but  he  should  be  careful  to  use  words 
in  their  most  coomion  acceptation,  or  if 
some  technical  use  should  have  ^rverted 
their  meaning,  he  should  make  it  appear 
distinctly  that  be  intends  them  to  be 
taken  in  such  perverted  sense.  Subjoined 
is  the  form  of  the  other  part  of  the  speci- 
fication:— 

**  To  all  to  whom  these  presents  shall 
come  greeting,  I  the  said  (])atentee'8  name 
and  residence)  send  greeting.  Whereas 
her  most  excellent  Majesty  Queen  Vie- 
tiria,  by  her  letters  patent  under  the 
great  seal  of  Great  Britain,  bearing  date 
at  Westminster,  the  dav  of  , 

in  the  year  of  her  reign,  did  give  and 
grant  unto  me,  the  said  A.  B.,  my  execu- 
tors, administrators,  and  assigns,  her  spe- 
cial licence,  ftdl  power,  sole  privilege, 
and  authority,  that  I  the  said  A.  B.,  my 
executors,  administrators,  and  assigns,  and 
such  others  as  I  the  said  A.  B.,  my  exe- 
cutors, administrators,  and  assigns,  should 
at  any  time  agree  with,  and  no  others, 
from  time  to  time,  and  at  all  times  here- 
after during  the  term  of  years  ther«fin 
mentioned,  should  and  lawfully  might 
make,  use,  exercise,  and  vend  within 
England,  Wales,  and  the  town  of  Berwick 
upon  Tweed,  and  also  in  all  her  said  Ma- 
jesty's colonies  and  plantations  abroad  (if 
such  be  the  case),  my  invention  of  (here 
insert  the  title  set  forth  in  the  letters 
patent  verbatim) ;  in  such  letters  patent 
there  is  contained  a  proviso  that  I  the 
said  A.  B.  shall  cause  a  particular  descrip- 
tion of  the  nature  of  my  said  invention, 
and  in  what  manner  the  same  is  to  be 
performed,  by  an  instrument  in  writinff 
under  my  hand  and  seal,  to  be  enroUeo 
in  her  said  Majesty's  High  Court  of  Chan- 
cery witiiin  calendar  months  next, 
inamediately  after  the  date  of  the  sud^  in 
part  recited  letters  patent,  reference  biing 
thereunto  had  may  more  fully  and  at 
large  appear.  Now  Igaow  ye,  that  in 
compliance  with  the  said  proviso,  I  the 
smd  A.  B.  do  hereby  declare  the  natnre 
of  my  invention  and  the  manner  in  which 
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the  same  is  to  be  performed  are  particu- 
larly desoribed  and  aBoertained  in  and  by 
the  Allowing  description  thereof,  refer- 
ence being  had  to  the  drawings  hereunto 
annexed,  and  the  figures  and  letters 
inarked  thereon,  that  is  to  say,  my  inven- 
tion consists  (here  insert  the  description 
of  the  invention).  In  witness  whereof 
I  the  said  A.  B.  have  hereunto  set  my 
hand  and  seal  this  day  of  ,  1846. 
(Name  and  seal.) 
**  Taken  and  acknowledged 

by  A.  B.  party   hereto 

the        day  of       ,1846, 

at       , 

"  Before  me, 

**  A  master  (or  master  extra- 
ordinary) in  Chancery." 

The  specification  being  completed,  it 
only  remains  to  enrol  it  before  12  o'clock 
on  the  day  of  the  expiration  of  the  time 
allowed  in  the  letters  patent  All  sped- 
fications  are  open  to  public  inspection 
upon  payment  of  a  snuUl  fee,  and  books 
are  kept  at  the  Patent  Office,  Serle  Street, 
Lincoln's  Inn,  which  contain  a  list  of  all 
patents  in  force.  These  books  may  be 
uispected,  by  permission  of  the  derk, 
wiUiout  any  charge. 

Extension  cf  Term  tf  ZetUn  Patent.— 
If  a  patentee  ficds  that  the  time  allowed 
him  by  the  patent  is  not  sufficient  to  re- 
munerate him  for  the  trouble  and  expense 
of  his  Invention  and  patent,  he  ma^r  apply 
for  an  extension  of  the  term.  This  used 
to  require  a  petition  to  parliament,  but  by 
the  5  &  6  Wm.  IV.  c  83,  the  patentee, 
aiter  advertising  his  intention  to  apply 
for  an  extension  of  his  patent  in  tlie 
manner  required  by  the  act,  may  petition 
the  king  in  council.  Any  person  wishing 
to  oppose  the  extension  must  enter  a 
caveat  at  the  Privy  Council  Office,  and 
the  petitioner  and  enterer  of  the  caveat 
or  caveats  are  heard  by  their  counsel 
before  the  Judicial  Committee,  which  re- 
fNOrts  to  the  king;  and  the  king  is  autho- 
rised, if  he  shall  think  fit,  to  grant  new 
letters  patent  for  the  same  invention  for 
a  term  not  exceeding  seven  years  after 
the  expiration  of  the  first  term.  The 
application  must  be  made  so  as  to  allow 
time  ibr  the  grant  before  the  conclusion 
of  the  original  term,  according  to  5  &  6  | 


Wm.  IV.  c  83;  but  thb  condition  is 
somewhat  modified  by  2  &  3  Vict  c  67. 
By  the  7  &  8  Vict  c.  69,  §  2,  a  patentee 
may  obtain  an  extension  of  tiie  term  for 
any  time  not  exceeding  fourteen  years, 
**  subject  to  the  same  rules  as  the  extension 
for  a  term  not  exceeding  seven  years  is 
now  granted  under  the  powers  of  the  said 
act  of  the  sixth  year  of  the  reign  of  his 
late  majesty"  (6  &  6  Wm.  iV.  c  83). 
This  act  contains  also  other  enactments 
applicable  to  the  extension  of  time  where 
patentees  have  wholly  or  in  part  assigned 
their  right 

Scotch  and  Irish  patents  are  obtained 
by  process  similar  to  that  described  for 
England;  the  applications  however  are 
made  to  the  respective  law  officers  of  each 
country. 

The  complicated  nature  of  the  pro- 
ceedings in  obtaining  a  patent  has  led  to 
the  establishment  of  a  class  of  persons 
who  make  it  their  business  to  obtain 
patents  for  inventors ;  and  in  case  of  an 
mtricate  invention,  it  is  fiir  better  for  an 
inventor  to  employ  one  of  these  •*  patent 
agents  "  than  to  run  the  risk  of  the  errors 
and  loss  of  time  which  may  be  occasioned 
by  his  inexperience.  The  fee  charged 
by  the  clerks  of  the  Patent  Office,  who 
act  also  as  agents,  is  ten  ffuin^us,^  ex- 
dnsive  of  the  drawings  and  descriptions, 
which  of  course  vary  according  to  the 
difficulties  of  the  subject;  a  small  sum 
comparatively,  when  the  loss  of  time  and 
risk  of  a  faulty  title  or  spedfication  are 
taken  into  consideration. 

The  time  necessary  for  obtaining  a 
patent  is  seldom  less  than  two  months, 
and  frequenUy  much  longer.  This  is 
jusUy  considered  a  great  grievance,  as 
the  inventor  is  not  secure  until  the  great 
seal  is  attached,  and  no  reason  can  be 
assigned  for  this  delay,  except  that  the 
patent  passes  unnecessarily  through  a 
great  number  of  offices.  The  expense 
also  is  very  heavy,  and  mav  be  stated  on 
an  average  at  120/.  for  England,  with  5/. 
additionid  for  the  colonies.  100/.  for  Scot- 
land, and  125/.  for  Ireland. 

It  is  evident  that  there  are  many  in- 
ventions which  will  not  bear  this  outiay 
of  capital,  and  the  consequence  is  that  th« 
number  of  patents  is  much  smaller  than 
it  would  be  if  tiie  charges  were  less ;  and 
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the  public  lose  by  this.  The  inventor, 
if  he  procure  a  patent,  will  take  care  that 
although  he  may  be  the  party  inconve- 
nienced at  first  by  the  outlay,  the  public 
shall  pay  for  it  eventually ;  but  if  he  do 
not  take  out  a  patent,  he  will  do  all  in  his 
power  to  keep  his  invention  secret  for  a 
longer  time  tnan  the  patent  would  have 
allowed.  This  circumstance  has  given 
rise  to  much  of  that  jealousy  which  is  so 
apparent  among  manufiBLCturers ;  it  has 
materially  retarded  the  studv  of  the  arts, 
which  are  now  fenced  round  with  secrets 
and  difficulties,  and  has  been  mainly 
instrumental  in  causing  the  great  want 
which  confessedly  exists,  of  men  con- 
versant at  once  with  the  theory  and  the 
practice  of  mechanical  operations. 

The  truth  of  these  observations  will  be 
admitted  by  all  who  have  been  in  any 
way  connected  with  manufactures;  but 
if  any  evidence  be  wanting  to  convince 
those  who  are  not,  the  smul  number  of 
patents  taken  out  in  England  is  quite 
conclusive.  In  1837  the  number  of  En- 
glish patents  was  254,  and  that  of  Scotch 
132 ;  the  numbers  in  France  and  Prussia 
were  much  larger.  Much  has  been  said 
against  the  present  law  of  patent,  which 
in  our  opinion  is  unfounded  in  truth. 
There  are  difficulties  connected  with  tiie 
title  and  specification  which  cannot  per- 
haps be  smoothed  by  any  legislative  en- 
actments ;  but  the  obstacles  which  the  law 
has  placed  in  the  way  of  inventors  can  be 
easily  removed.  There  is  nothing  to  pre- 
vent patents  being  granted  in  a  quarter 
of  the  present  time,  and  at  a  tenth  part  of 
the  present  expense.  When  this  is  done, 
the  number  of  patents  will  rapidly  in- 
crease; talent,  which  is  inert  for  want  of 
motive,  will  be  called  into  action,  and  the 
workshop  will  no  longer  be  closed  against 
the  philosophic  inquirer. 

PATENT    LETTERS.      [Letters 
Patent  1 
PATERNITY.    [Bastard.I 
PATRIARCH.    [Bishop,  p.  377.1 
PATRICIANS  ATO)  PLEBEIANS. 
[Nobility;  Agraaian  Laws.] 

PATTERNS.    [CoPTBiOHT,  p.  645.] 
PATRON.    [Advowson;  Benefice; 
Parish;  Client.] 

PAUPERISM.  [Poor  Laws  and 
Pauperism;  Settlement.] 


PAWN.    [Pledge.] 

PAWNBROKERS.  All  persons  who 
receive  goods  by  wav  of  pawn  or  pledge 
for  the  repayment  of  money  lent  tnereon 
at  a  higher  rate  of  interest  than  five  per 
cent  per  annum,  are  pawnbrokers.     In 

S awning,  the  goods  of  the  borrower  are 
eliver«i  to  the  lender  as  a  security. 
[Pledge.] 

The  boffluess  of  lending  money  on 
pledges  is  in  many  countries  carried  on 
under  the  immediate  control  of  the  go- 
vernment as  a  branch  of  the  public  ad- 
ministration;  and  where  only  private 
individuals  ensage  in  it,  as  in  this  coun- 
try, it  is  plaoea  under  regulations.  Thus 
in  China,  where  pawnbrokers  are  Tery 
numerous,  Mr.  I^vis  says  ('  Chinese,* 
vol.  ii.  p.  438)  they  are  under  strict  re- 
gulations. 

The  12  Anne,  stat  2,  c.  16,  fixed  the 
legal  rate  of  interest  at  5  per  cent,  per 
annum;  but  the  interest  which  pawn- 
brokers are  allowed  to  charge  is  regu- 
lated by  a  special  statute,  the  39  &  40 
Geo.  III.  c  99,  passed  28th  of  July,  1800. 
This  act  fixes  Uie  rates  of  interest  allowed 
on  goods  or  chattels  placed  in  the  hands 
of  pawnbrokers  according  to  the  follow- 
ing scale  :— 

For  every  pledge  upon  which  there 
shall  have  been  lent  any  sum  not  exceed- 
ing 2s.  6tL,  the  sum  of  ^.,  for  any  time 
during  which  the  said  pledge  shall  re- 
main in  pawn  not  exoeedmg  one  calendar 
month,  and  the  same  for  evenr  calendar 
month  afterwards,  incluctine  the  current 
month  in  which  such  pledge  shall  be 
redeemed,  although  such  month  shall  not 
be  expired.  If  there  shall  have  been  lent 
the  sum  of  5«.,  one  penny ;  7s.  6<f.,  one 
penny  halfpenny;  10s.,  two-pence;  \2s.  Gd., 
two-pence  halfpenny;  15<., three-penoe; 
1 7s.  6d,t  three-pence  halfpenny ;  20s.,  four- 
pence;  and  so  on  progressively  and  in 
proportion  fbr  any  sum  not  exceeding 
40s. ;  but  if  exceeding  40s.  and  not  ex- 
ceeding 42s.,  eight-pence ;  if  exceeding 
42s.  and  not  exceeding  10/.,  after  the  rate 
of  three-pence  for  every  20s.,  by  the  Ca- 
lendar month,  includmg  the  current 
month,  and  so  on  in  proportion  for  any 
fractional  sum.  Persons  may  redeem 
goods  within  seven  days  after  the  ex- 
piration of  the  first  calendar  month  with- 


PAWNBROKEBS, 


[491] 


PAWNBEOKEBS. 


out  paying  interest  for  the  extra  icvcn 
days ;  or  vithin  fourteen  days  on  paying 
for  one  month  and  a  half;  after  which 
time  interest  is  charged  for  two  calendar 
months. 

Pawnbrokers  are  required  by  the  act 
to  keep  books  in  whidi  all  goods  taken  in 
pledge  must  be  entered  and  described,  the 
sum  advanced  upon  them,  and  the  name 
and  abode  of  the  pledger,  and  whether 
he  18  a  housekeeper  or  a  lodger.  They 
make  out  at  the  time  two  memoranda  of 
these  particulars,  one  of  which  is  given 
to  the  pledger.  Tliis  duplicate  is  given 
gratis  in  all  cases  where  the  sum  ad- 
vanced is  under  5«. ;  when  it  is  58.  and 
under  10«.,  one  halfpenny  is  charged; 
lOs.  and  under  20s.,  one  penny ;  I/,  and 
under  5/.,  two-pence;  5/.  and  upwards, 
four-pence.  Articles  pledged  for  sums 
above  5«.  must  be  entered  in  the  pawn- 
broker's books  within  four  hours;  and 
those  on  which  10s.  or  upwards  have  been 
advanced  must  be  entered  in  a  separate 
book  and  numbered,  the  first  entry  in 
each  month  commencing  No.  1.  The 
number  and  description  <?  the  pledge  in 
the  books  and  on  the  duplicate  correspond 
with  each  other.  Articles  cannot  be  taken 
out  of  pawn  without  the  production  of  the 
duplicate,  the  holder  of  which  is  assumed 
to  be  the  owner ;  and  accordingly  dupli- 
cates are  often  sold  by  the  pledger  when 
he  wants  money,  and  they  are  transferred 
from  one  to  another  like  any  other  sale- 
able article.  If  a  duplicate  should  be 
lost  or  stolen,  the  pawnbroker  is  required 
to  give  a  copy  of  it  to  the  person  who 
represents  himself  as  the  owner  of  the 
articles  pledged,  with  a  blank  form  of 
affidavit,  which  must  be  filled  up  with  a 
statement  of  the  circumstances  under 
which  the  original  duplicate  was  lost,  to 
the  truth  of  which  aeposition  an  oath 
must  be  made  before  a  magistrate.  For 
this  second  duplicate  the  pawnbroker  is 
entitled  to  demand  one  halfpenny,  if  the 
sum  advanced  does  not  exceed  5s. ;  from 
^9.  to  10s.,  one  penny ;  and  afterwards  in 
the  same  proportion  as  for  the  original 
duj^icate. 

The  penalty  against  unlawfully  pawn- 
ing goods  the  property  of  others  is  be- 
tween 20s.  and  5/.,  besides  the  foil  value 
of  the  goods  pledged ;  and  in  defiiult  of 


payment,  the  offending  party  ma^r  be  com- 
mitted for  three  monuis'  imprisonment 
and  hard  labour.  Persons  forging  or 
counterfeiting  duplicates,  or  not  being 
able  to  ^ve  a  good  account  of  themselves 
on  offenng  to  pawn  goods,  are  liable  to 
imprisonment  for  any  period  not  exceed- 
ing three  months.  Pawnbrokers  or  other 
persons  buying  or  taking  in  pledge  un- 
finished goods,  linen,  or  apparel  intrusted 
to  others  to  wash  or  mend,  are  to  forfeit 
double  the  sum  advanced  and  to  restore 
the  goods.  The  act  empowers  police  offi- 
cers to  search  pawnbrokers'  houses  or 
warehouses  when  suspected  to  contain 
unfinished  goods  unlawfolly  pledged,  and 
goods  unlawfolly  pawned  must  be  restored 
to  the  owner  by  the  pawnbroker. 

All  pawned  goods  are  deemed  forfeited 
at  the  end  of  one  year.  If  redeemed,  the 
pawnbroker  must  endorse  on  his  dupli- 
cate the  char^  for  interest,  and  keep  it 
in  his  possession  for  one  year.  Articles 
on  which  sums  have  been  advanced  of 
10s.  and  not  exceeding  10/.,  if  not  re- 
deemed, must  be  sold  by  auction,  after 
being  exposed  to  public  view  and  at  least 
two  days'  notice  having  been  given  of  the 
sale.  The  catalogue  of  sale  must  contain 
the  name  and  abode  of  the  pawnbroker, 
the  month  in  which  the  gocxls  were  re- 
ceived, and  their  number  as  entered  in 
the  books  and  on  the  duplicate.  Pictures, 
prints,  books,  bronzes,  statues,  busts,  carv- 
mgs  in  ivory  and  marble,  cameos,  intaelios, 
musical,  mathematical,  and  philosophical 
instruments,  and  china,  must  be  sold  se- 
parate from  other  goods,  on  the  first  Mon- 
day in  January,  April,  July,  and  October 
in  every  year.  On  notice  not  to  sell  given 
in  writing,  or  in  the  presence  of  one  wit- 
ness, from  persons  having  goods  in  pledge, 
three  montns  further  are  allowed  beyond 
the  year  for  redemption.  An  account  of 
sales  of  pledges  above  10s.  must  be  en- 
tered in  a  book  kept  by  the  pawnbroker, 
and  if  articles  are  sold  for  more  than  the 
sum  for  which  they  were  pledged,  with 
interest  thereon,  the  owner  is  entitled  to 
the  overplus,  if  demanded  within  three 
years  alfer  the  sale.  Pawnbrokers'  sale- 
books  are  open  to  inspection  on  payment 
of  a  fee  of  one  penny.  The  penalty  on 
pawnbrokers  selling  goods  before  the 
proper  time,  or  injuring  or  losing  them. 
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and  not  maldng  compensation  to  the 
owner,  according  to  the  award  of  a  ma- 
gistrate, is  10/.  They  are  required  to 
produce  their  books  on  the  order  of  a 
magistrate  in  any  dispute  concerning 
pledges,  and  are  not  to  purchase  goods 
which  are  in  their  custody.  The  act  ex- 
tends to  the  executors  of  pawnbrokers. 

The  Pawnbrokers'  Act  prohibits  pledges 
being  taken  from  persons  intoxicated  or 
under  twelve  years  of  age ;  and  by  the  Me- 
tropolitan Police  Act  (2  &  3  Vict  c  47),  a 
fine  of  51.  is  inflicted  upon  pawnbrokers 
taking  pledges  from  persons  under  the  age 
of  sixteen.  Pawnbrokers  are  prohibited 
from  buying  goods  between  the  hours  of 
8  A.M.  and  7  p.m.  ;  or  receiying  pledges 
from  Michaelmas-day  to  Lady-iuy  before 
8  A.M.  or  after  8  p.m.  ;  or  for  the  other 
imrt  of  the  year,  before  7  Ajf .  or  after 
\t  p.m.,  exce{>ting  on  Saturdays  and  the 
evenings  preceding  Good  Friday  and 
ChristmasAiay,  when  the  hour  for  closing 
is  extended  to  1 1  p.m.  They  are  required 
to  place  a  table  of  profits  and  charges 
in  a  conspicuous  part  of  their  places  of 
|)usine8S. 

Pawnbrokers  are  required  to  take  out 
an  annual  licence  from  the  Stamp  Office ; 
and,  to  enable  them  to  take  in  pledge 
articles  of  gold  and  silver,  a  second  U- 
oence  is  necessary,  which  costs  bl  lbs 
Those  who  carry  on  business  within  the 
limits  of  the  old  twopenny-post  pay  15/. 
a  year  for  their  licence,  and  in  other  parts 
of  Great  Britain  7/.  lOt.  The  licence 
expires  on  the  31st  of  July,  and  a  penalty 
of  50/.  is  incurred  if  it  is  not  renewed 
ten  days  before.  No  licence  is  required 
in  Ireland,  but  those  who  carry  on  the 
business  of  a  pawnbroker  must  be  regis- 
tered. 

In  1833  the  number  of  pawnbrokers 
in  the  metropolitan  district  was  368; 
386  in  1838;  and  383  in  1842;  in  the 
rest  of  Enfflaud  and  Wales  the  number 
was  1083  m  1833;  1194  in  1838;  and 
1304  in  1842;  in  Scotland  the  number 
was  52  in  1833;  88  in  1838;  and  133  in 
1842:  making  a  total  of  1820  establish- 
ments in  1842,  which  paid  16,522/.  fi>r 
their  licences,  besides  the  licence  which 
many  of  them  take  out  as  dealers  in  gold 
and  silver.  The  increase  in  England  is 
»to  a  considerable  extent  chiefly  in  places 


where  t)ie  business  of  a  pawnbroker  has 
not  hitherto  been  carried  on ;  and  in  Scot- 
land, according  to  the  *  New  Statistical 
Account,'  the  extent  of  this  change  is  re- 
markable. The  business  of  a  pawnbroker 
was  not  known  in  Glasgow  until  August, 
1806,  when  an  itinerant  English  pawn- 
broker commenced  business  in  a  angle 
room,  but  decamped  at  the  end  of  six 
mouths ;  and  his  place  was  not  supplied 
until  June,  1813,  when  the  first  re^r 
office  was  established  in  the  west  of  Sco^ 
land  for  receiving  goods  in  pawn.    Other 
individuals  soon  entered  into  the  business ; 
and  the  practice  of  pawning  became  so 
common  that,  in  1820,  in  a  season  of  dis- 
tress, 2043  heads  of  families  pawned  7380 
articles,  on  which  they  raised  739/.  5s.  Gd. 
The  capital  invested  in  this  business  in 
1840  was  about  26,000/.    Nine-tenths  of 
the  articles  pledged  are  redeemed  within 
the  legal  period.  (Dr.  Oeland's  *  Former 
and  Present  State  of  Glasgow.'  1840.) 
There  are  no  means  of  ascertaining  the 
exact  number  of  pawnbrokers'  establish 
meuts  in  the  large  towns  of  England.   A 
return  of  the  amount  and  nature  of  the 
dealings  of  pawnbrokers  would  supply 
much  valuable  evidence  of  the  condition 
and  habits  of  the  people.  The  only  return 
of  the  kind  which  we  have  seen  was  sup- 
plied by  a  large  pawnbroking  establish- 
ment at  Glasgow  to  Dr.  Cleland,  who  read 
it  at  the  meeting  of  the  British  Associa- 
tion for  the  Advancement  of  Science  in 
1836.     The  list  comprised  the  following 
articles:— 639   men's   coats,    355  veste, 
288  pairs  of  trowsers,  84  paiirs  of  stock- 
ings, 1980  women's  gowns,  540  petticoats, 
132  wrappers,  123  duffles,  90  pelissefc 
240  silk  handkerchief,  294  shirts  snd 
shifts,  60  hats,  84  bed-ticks,  108  pillows, 
262  pairs  of  blankets,  300  pairs  of  sheets, 
162  bed-covers,  36  table-cloths,  48  um- 
brellas,  102  Bibles,  204    watches,  216 
rings,  and  48  Waterloo  medals.    It  ▼«« 
not  stated  during    what   period   these 
articles  were  received.     There  were  st 
that  time  in  Glasgow  above  thirty  pawn- 
brokers.   In  the  manu&cturing  distrK^ 
during  the  prevalence  of  "  strikes,"  or  m 
seasons   of  commercial  embarrassmeo|^ 
many  hundreds  of  families  pawn  tbe 
greater   part  of  their    weariug-appa*^ 
and  household  fhmiture.    (Paper  read 
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in  1837  by  Mr.  Ash  worth,  of  Bolton,  ^ 
«  On  the  Preston  Strike  in  1836/)  The  ; 
borough-reeve  of  Manchester  stated  on  I 
a  late  occasion  (April,  1840)  that  a  ! 
clergyman  had  shown  him  sixty-seven 
pawu-tickets  from  one  fiunily,  and  he 
said  there  were  thousands  in  similar  cir- 
cumstances *'  going  inch  by  inch,"'  in  con- 
sequence of  Uie  stagnation  of  industry. 
The  practice  of  having  recourse  to  the 
pawnbrokers  on  such  occasions  is  quite 
a  different  thing  from  the  habits  of  those 
who,  **  on  being  paid  their  wages  on  the 
Saturday,  are  in  the  habit  of  tSdng  their 
holiday  clothes  out  of  the  hands  of  the 
pawnbroker  to  enable  them  to  appear 
respectably  on  the  Sabbath,  and  on  the 
Monday  following  they  are  again  pawned, 
and  a  fresh  loan  obtained  to  meet  the 
exigencies  of  iheir  families  for  the  re- 
mainder ^of  the  week/*  It  is  on  these 
transactions  and  on  such  as  arise  out  of 
the  desire  of  obtaining  some  momentary 
gratification  that  the  pawnbrokers  make 
their  large  profits.  It  is  stated  in  one  of 
the  Reports  on  the  Poor-Laws,  that  a 
loan  of 

3d.,  if  redeemed  the  same   day,  pays 
annual  interest  at  the  rate  of  5200  per 
cent ;  weeklj,  866  per  cent 
4rf.  3900  per  cent ;  weekly,  650  per  cent 
6<f.2600         „  „       433       „ 

9rf.  1733         „  „       288       „ 

12</.  1300         „  „       216       „ 

In  a  petition  presented  to  parliament 
in  1839,  it  is  stated,  that  on  a  capital  of 
6d.  thus  employed  (in  weekly  loans) 
pawnbrokers  make  in  twelve  months 
2«.  2d, ;  on  58.  they  gain  10«.  4d, :  on 
10».  they  clear  22«.  sjrf . ;  and  on  20«. 
lent  in  weekly  loans  of  sixpence,  they 
more  than  double  their  capital  in  twenty- 
seven  weeks;  and  should  the  goods 
pawned  remain  in  their  hands  fbr  the 
term  of  twelve  months  (which  seldom 
occurs),  they  then  derive  from  20  to  100 
per  cent  The  *  Loan  Fund  Societies,' 
whidi  are  protected  by  an  Act  of  the 
Legislature,  and  advance  small  sums 
under  15/.  at  5  per  cent,  are  of  no  ad- 
vantage to  the  habitual  dependants  upon 
the  pawnbroker. 

The  *  Pawnbrokers*  Gazette  *  is  a 
stamped  weekly  publication,  which  con- 
tains advertisements  of  sales,  and  other 


information  of  use  to  the  trade,  amongst 
whom  it  exclusively  circulates. 

The  act  for  the  repilation  of  pawn- 
brokers in  Ireland  is  ike,  28  George  III. 
c  43  (Irish  statute).  It  requires  pawn- 
brokers to  take  out  licences  and  to  give 
securities;  ajppoints  the  marshal  of  the 
city  of  Dublm  corporation  registrar  of 
licences;  directs  returns  to  be  made  to 
him  monthly,  upon  oath,  of  sums  lent; 
and  allows  the  registrar  a  fee  of  one 
shilling  on  each  return.  The  stamp 
duty  on  licences  amounted  to  2775f. 
in  1842. 

In  1837  Mr.  Banington  founded  the 
Limerick  Mont  de  Pid^ti^,  as  a  means  of 
providing  funds  for  the  public  charities 
of  that  city.  He  erected  buildings  at  his 
own  expense,  and  sent  competent  persons 
to  Paris  to  make  themselves  acquainted 
with  the  mode  of  conducting  the  Mont 
de  Pi^t^  in  that  capital.  A  capital  of 
4000Z.  was  raised  on  debentures,  bearing 
interest  at  6  per  cent ;  and  the  establish- 
ment was  opened  on  the  13th  of  March, 
1837,  under  the  control  of  a  committee. 
In  the  course  of  eight  months  13,000/. 
had  been  lent  on. 70,000  pledges  at  a  rate 
of  interest  amounting  to  one  farthing  per 
month  for  a  shilling,  no  charse  being 
made  for  duplicates.  Six-sevenuis  of  the 
amount  advanced  was  in  sums  under  5s. 
Four  months  after  the  establishment  was 
opened,  the  value  of  articles  redeemed  on 
Saturdays  averaged  about  140/.,  the  in- 
terest on  which  amounted  to  3/.  Ss.  6d.<, 
while  the  pawnbroker's  charge  would 
have  been  9t.  Towards  the  close  of  the 
year  1839  Mr.  Barrington  published  a 
short  pamphlet  showing  the  ^rther  pro- 
gress of  the  institution.  The  capital  had 
been  increased  to  15,350/.,  and  a  clear 
profit  of  1736/.  had  been  realised  since 
March,  1837.  Small  sums  are  lent  to 
poor  persons  of  known  respectability  of 
character  on  their  personal  security. 
This  plan  is  attended  with  valuable  ef- 
fects upon  the  conduct  and  character  of 
the  poorer  classes. 

In  Appendix  E,  'Poor  Inquiry  (Ire- 
land),' there  is  an  account  of  the  Abas- 
cragn  Loan  Society,  which  shows  that 
where  individuals  can  be  found  to  super- 
intend the  details,  the  ruinous  plan  of 
applying  to  pawnbrokers  may  be  partially 
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obviated.  This  Society  had  borrowed 
720/.,  partly  from  the  coosty  Oalway 
trustees,  which  sum  had  beeu  disposed 
among  400  borrowers,  and  no  loss  had 
occurred  during  the  two  years  in  which 
the  Society  had  been  in  operation,  chiefly 
in  consequence  of  the  attention  of  the 
Rev.  H.  Hunt,  the  treasurer.  In  the 
evidence  taken  at  an  examination  by  the 
Commissioners  of  Inquiry  in  the  county 
Leitrim  (p.  93)  it  was  stated  that  there 
were  no  pawnbrokers  in  the  barony ;  but 
a  class  of  men  called  usurers  are  to  be 
met  with  in  'every  direction,  "and  they 
bind  both  borrowers  and  sureties  by  so- 
lenm  oaths  to  punctual  repayment  of  the 
principal,  and  of  the  interest,  which  is 
exorbitant  in  proportion  to  the  smaUness 
of  the  sum  lent"  The  witness,  who  was 
a  magistrate,  further  stated,  that  a  case 
had  recently  come  before  Lord  Clements 
and  himself,  in  which  a  man  had  bound 
himself  to  pay  12«.  a  year  in  quarterly 
instalments  for  the  use  of  15^.  principal. 
Such  facts  show  the  expediency  of  afford- 
ing every  encouragement  to  establish- 
ments conducted  imder  the  immediate 
control  of  the  law.  In  some  instances  in 
Ireland  pawnbrokers  keep  spiri^sfaop6 
under  the  same  roof  or  in  an  adjoining 
house.  The  Report  just  quoted  states 
that  people  were  beginning  to  lose  their 
reluctance  to  wear  the  forfeited  property 
of  their  neighbours ;  and  most  of  the 
poor  persons  examined  stated  that  a  few 
years  ago  they  were  ashamed  to  go  to  the 
pawnbrokers,  but  this  feeling  appeared 
then  to  have  been  much  weakened.  The 
scarcity  of  capital  in  Ireland  occasions 
many  individuals  to  have  recourse  to 
pawnbrokers  for  purjposes  unknown  in 
England,  such  as  obtaining  the  means  of 
purchasing  a  pig  or  buying  seed. 

The  Mont  ae  Pidt6  is  an  institution  of 
Italian  origin.  [Mont  db  Pibte.]  In 
1661  a  project  existed  for  establishing 
Monts  de  Pi^t^  in  England.  It  is  ex- 
tremely doubtful  wheAer  a  public  insti- 
tution for  lending  money  on  pledges 
would  answer  in  London.  Many  branch 
establishments  would  be  necessary,  and 
they  would  scarcely  be  so  economically 
conducted  as  the  establishments  belong- 
ing to  private  individuals.  The  rates  of 
interest   charged   by  pawnbrokers   are 


high;  but  the  average  profits  of  tbor 
trade  are  not  so  great  as  might  be  in- 
ferred from  a  hasty  glance  at  the  pre- 
ceding tables,  whidi  nevertheless  mlly 
prove  that  having  recourse  to  pawn- 
brokers is  an  improvident  mode  of  raising 
money.  It  is,  however,  a  great  conve- 
nience to  many  persons  who  could  not 
raise  money  for  temporary  purposes  in 
any  other  wa^.  Those  pawnbrokers  who 
take  out  a  licence  to  receive  pledges  in 
gold  and  silver  do  a  considerable  amount 
of  business  in  that  way,  and  of  conrse 
not  with  the  poorest  classes.  In  1838  a 
company  was  formed  in  London,  called 
the  *  British.  Pledge  Society,'  which  pro- 
posed lending  money  at  one-half  the 
rate  of  interest  allowed  by  the  39  &  40 
George  III.  c.  99,  and  without  making 
any  charge  for  duplicates.  This  society 
also  pledged  itself  to  make  good  losses  in 
case  of  fire,  for  which  casualtv  pawn- 
brokers are  not  liable.  The  bill  of  in- 
corporation, after  being  read  a  first  time 
in  the  House  of  Commons,  was  aban- 
doned. 

There  is  a  Mont  de  Pi^t^  at  Moscow 
on  a  very  extensive  scale,  the  profits  of 
which  support  a  foundling  hospitaL 
They  are  numerous  in  Belgium.  From 
a  paper  read  by  Rawson  W .  Rawson  be- 
fore the  London  Statistical  Society  in 
1837,  the  following  appear  to  be  the 
terms  of  the  Mont  de  Pie't^  of  Paris: — 
"Loans  are  made  upon  the  deposit  of 
such  goods  as  can  be  preserved  to  the 
amount  of  two-thirds  of  their  estimated 
value ;  but  on  sold  and  silver,  four-fifths 
of  their  value  is  advanced.  The  present 
rate  of  interest  is  1  per  cent  per  month, 
or  12  per  cent  per  annum.  The  Paris 
establishment  has  generally  fh>m  600,000 
to  650,000  articles  in  its  possession,  and 
the  capital  constantly  outstanding  may 
be  estimated  at  about  500,0002.  The 
expense  of  management  amounts  to  be- 
tween 60  c.  and  65  c  on  each  article,  and 
the  profits  are  wholly  derived  from  loans 
of  5  francs  and  upwards.  Articles  not 
redeemed  within  the  year  are  sold,  sub- 
ject however,  as  in  &gland,  to  a  claim 
for  restoration  of  the  surplus,  if  made 
within  tiiree  years." 

The  statistical  tables  published  by  the 
French  minister  of  commerce  show  tbe 
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operations  of  the  Mont  de  Pi6t^  of  Paris 
and  those  of  the  large  towns  in  France 
during  the  year  1883.  The  number  of 
articles  pledged  in  Paris  in  1833  was 
1,064,0G8;  ayerage  sum  advanced  on 
each,  148.  lid.  The  number  of  articles 
redeemed  was  844,861 :  on  178,913  ar-; 
tides  the  interest  was  paid  and  the  dupli- 
cate renewed ;  50,656  articles,  on  which 
the  sum  of  36,39  U.  had  been  advanced, 
were  forfeited,  being  one-twentieth  in 
number,  but  less  thui  one-twentieth  in 
value. 

PECULIARS,  COURT  OF.  [Eccle- 
siastical Courts,  p.  803.] 

PEDLAR.  This  word  is  said  by  Dr. 
Johnson  to  be  a  contraction  from  petty 
dealer,  formed  into  a  new  term  by  long 
and  fiuniliar  use ;  and  a  pedlar  is  defined 
by  him  to  be  **  one  who  travels  the  coun- 
try with  smaU  commodities."  The  same 
writer  defines  a  hawker  to  be  "one  who 
sells  his  wares  by  proclaiming  them  in 
the  street" 

The  legal  sense  of  hawker  is  an 
itinerant  trader,  who  goes  about  from 
place  to  place,  carrying  with  him  and 
eelling  ^oods;  and  a  pedlar  is  only  a 
hawker  m  small  wares.  In  the  various 
acts  of  parliament  which  impose  duties 
upon  them  and  regulate  their  dealings, 
they  are  always  named  in  conjunction  as 
hawkers  and  pedlars ;  and  no  distinction 
IS  made  between  them. 

It  has  been  for  more  than  a  century 
the  opinion  in  England  that  the  conduct 
of  trade  by  means  of  fixed  establishments 
is  more  beneficial  to  the  public  than  that 
of  itinerant  dealers;  and  it  cannot  be 
denied  that  the  local  trader  being  better 
known  and  more  dependent  upon  his 
character  than  one  who  continually  travels 
fix)m  place  to  place,  there  is  a  ^eater 
security  for  the  respectability  of  his  deal- 
ings. Accordingly  statutes  have  been 
made  fh>m  time  to  time,  which  require 
hawkers  and  pedlars  to  take  out  licences 
and  to  submit  to  specific  regulations  and 
restrictions,  which  are  supposed  to  pro- 
tect the  resident  trader  as  well  as  the 
public  from  unfair  dealing.  These  rea- 
sons, however,  have  been  given  subse- 
quently to  justify  the  laws;  for  the 
statutes  which  originally  required  li- 
cences for  hawkers  and  imposed  these 


duties  appear  to  have  merely  contem- 
plated a  means  of  increasing  the  revenue ; 
and  that  this  was  the  object  of  the  legis- 
lature appears  from  the  fiaust  of  pawn- 
brokers and  others  having  been  also 
reqmred  to  take  out  licences.  (8  &  9 
Wm.  IIL  c.  25;  and  9  &  10  Wm.  III. 
c.  27.) 

The  provisions  by  which  the  licences 
to  hawkers  and  pedlars  are  now  regulated 
are  contained  in  the  statute  50  George 
III.  c.  41.  By  that  Act,  the  collection 
and  management  of  the  duties  on  hawkers 
and  pedlars  in  England  was  given  to  the 
commissioners  for  licensing  and  regu- 
lating hackney  coaches;  but  this  daty 
has  smoe  been  transferred  to  the  commis- 
sioners of  stamps  by  the  75th  section  of 
the  statute  1  &  2  Wm.  IV.  c-  22.  By 
the  provisions  of  the  latter  statute,  '*  all 
the  powers,  provisions,  regulations,  and 
directions  contained  in  the  statute  50 
George  III.  c.  41,  or  any  other  act  re- 
lating to  the  duties  on  hawkers  and  ped- 
lars, are  to  be  enforced  by  the  commis- 
sioners of  stamps ;  and  all  the  powers, 
provisions,  reflations,  and  directions, 
forfeitures,  pains  and  penalties  imposed 
by  an^r  acts  relating  to  the  management 
of  duties  on  stamps,  so  &r  as  the  same 
are  applicable  to  the  duties  on  hawkers 
and  pedlars,  are  declared  to  be  in  full 
force  and  effect,  and  are  to  be  applied  and 
put  in  execution  for  securing  and  collect- 
mg  the  last-mentioned  duties,  and  for 
preventing,  detecting,  and  punishing  ail 
frauds,  forgeries,  and  other  offences  re- 
lating thereto,  as  fully  as  if  they  were 
repeated  and  specially  enacted  m  the 
statute  1  &  2  Wm.  IV.  c  22."  The 
duty  of  granting  licences  to  hawkers  and 
pedlars  and  eim>rcing  the  law  against 
such  persons  is  now  therefore  intrusted 
to  the  commissioners  of  stamps ;  the  par- 
ticular conditions  and  regulations  under 
which  such  licences  are  to  be  granted  are 
contained  in  the  above-mentioned  statute 
50  George  III.  c.  41. 

Before  a  licence  is  granted  to  a  person 
desirous  of  trading  and  travelling  as  a 
hawker  or  pedlar,  the  applicant  must 
produce  to  the  commissioners  of  stamps 
a  certificate,  signed  by  the  officiating 
clergyman  and  two  householders  within 
the  parish  in  which  he  resides,  attesting 
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that  he  is  of  ^;ood  character  and  a  fit 

Serson  to  he  licensed.  Upon  this  certi- 
cate  heing  giyen,  the  commissioners 
ffrant  the  licence,  which  is  only  in  force 
ror  one  year,  and  the  party  who  receives 
it  is  subject  to  a  duty  of  4/.  per  annum, 
and  an  additional  duty  of  4l.  per  annum 
for  each  beast  if  he  travels  with  a 
''horse,  ass,  mule,  or  other  beast  bear- 
ing or  drawing  burthen;"  and  these 
duties  are  to  be  paid  at  the  time  of 
receiving  the  licence.  The  duties  have 
not  been  altered  since  1789.  All  ar- 
sons who  act  as  hawkers  or  pedlars  with- 
out such  a  licence  are  liable  to  a  penalty 
of  50/. 

Among  other  regulations,  the  hawker 
or  pedlar  is  required  by  the  Act  to 
''cause  to  be  written  in  large  legible 
Roman  capitals,  upon  the  most  conspi- 
cuous part  of  every  pack,  box,  bag,  trunk, 
case,  cart,  or  waggon,  or  other  vehicle 
in  which  he  carries  his  goods,  and  of 
every  room  and  shop  in  which  he  trades, 
and  likewise  upon  every  handbill  or  ad- 
vertisement given  out  by  him,  the  words 
'Licensed  Hawker,'  together  with  the 
number,  name,  or  other  mark  of  his  li- 
cence ;"  and  in  case  of  his  omission  so 
to  do,  he  is  liable  to  a  penalty  of  10/. ; 
and  every  tmlicensed  person  who  places 
these  words  upon  his  goods  is  liable  to  a 
penalty  to  the  like  amount  A  hawker 
and  pedlar  travelling  without  a  licence, 
or  travelling  and  trading  contrary  to  or 
otherwise  than  is  allowed  by  the  terms  of 
Us  licence,  or  refbsing  to  produce  his  li- 
cence when  required  to  do  so  by  in- 
spectors appointed  by  the  commissioners, 
or  by  any  magistrate  or  peace-officer,  or 
by  any  person  to  whom  he  shall  offer 
goods  fbr  sale,  is  liable  in  each  case  to  a 
penalty  of  10/.  A  prson  having  a  li- 
cence, and  hiring  or  lending  it  to  another 
person  for  the  purpose  of  trading  with 
It,  and  also  the  person  who  so  trades  with 
another^s  licence,  are  each  liable  to  a 

Senalty  of  40/.  A  hawker  or  pedlar 
ealing  in  or  selling  any  smuggled  goods, 
or  knowingly  dealing  m  or  selling  any 
goods  fraudulently  or  dishonestly  pro- 
cured, forfeits  his  licence,  and  it  fbr  ever 
afterwards  incapacitated  from  obtaining 
or  faoldinff  a  new  licence.  By  the  stat 
48  Geo.  in.  c  84,  s.  7,  if  any  hawker  or 


pedlar  shall  offer  fi>r  sale  tea,  bnndy, 
rum,  geneva,  or  other  foreign  spirits,  to- 
bacco, or  snnf^  he  mav  be  arrested  by 
any  person  to  whom  uie  same  may  be 
o£»red,  and  taken  before  a  magistrate, 
who  may  hold  him  to  bail  to  answer  for 
the  ofience  under  the  Excise  laws. 

By  the  provisions  of  the  statutes  29 
Geo.  III.  c.  26,  §  G,  and  also  of  50  Gea 
III.  c.  41,  §  7,  no  person  coming  widiin 
the  description  of  a  hawker  or  pralar  can 
lawfully,  either  by  opening  a  shop  and 
exposing  goods  to  sale  by  retail  in  any 
place  in  which  he  is  not  a  householder  or 
resident,  or  by  any  other  means,  sell 
goods  either  by  himself  or  any  other 
person  by  outciy  or  auction,  under  a 
penalty  of  50/.  Hawkers  were  not 
allowed  formerly  to  sell  goods  in  market- 
towns,  except  on  a  fiur  or  maricet  day ; 
but  this  restriction  was  done  away  with 
by35Geo.  IILc.  91. 

It  is  further  provided  by  the  18tfa  sec- 
tion of  the  50  Geo.  III.  c  41,  that  if 
any  person  shall  forse  or  counterfeit  any 
hawker's  or  pedlar  s  Uoence,  or  travel 
with,  or  produce;  or  show  any  such 
forged  or  counterfeited  licence,  he  shall 
forfeit  the  sum  of  300/.  Persons  who 
hawk  fish,  fruit,  victuals,  or  goods,  wares, 
or  manu&ctnres  made  or  manufactured 
by  such  hawkers,  or  by  their  cMldren, 
are  not  required  to  take  out  a  licence ; 
nor  are  tinkers,  coopers,  glaziers,  plum- 
bers, harness-menders,  or  other  persoos 
usually  tradinff  in  mending  kettles,  tube, 
household  ffoods,  or  harness  of  any  kind. 
(Chit^s  Commercial  Law,  vol.  ii.  p. 
163;  Bum's  ^vsftce,  tit  'Hawkers.') 

The  amount  raised  by  these  licences 
is  too  insiffnificapt  as  an  object  of  nr 
venue.  Tney  are  in  fiict  a  tax  on  the 
consumers,  like  all  other  licences.  The 
true  policy  is  to  let  a  person  sell  his 
goods  where  and  how  he  can.  Compe- 
tition will  ensure  the  consumer  here,  as 
in  other  cases,  the  best  and  cheapest  ar> 
tide.^  The  pedlar  carries  his  wares  into 
districts  where  the  people  have  not  access 
to  the  best  markets,  and  thus  he  tends 
to  correct  the  dealings  of  the  settied  trader. 
He  also  carries  his  wares  to  people  who 
would  often  not  know  of  the  existeaee 
them.  The  hawker  is  now  one  of  the 
active  instruments    in   difiu^ng  cheap 
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books  among  the  popnlation,  tnd  a  large 
part  of  the  sale  of  the  cheap  periodicals 
IS  in  his  hands,  particularly  in  the  north 
of  England  and  in  Scotland.  Thirty 
years  ago,  Francis  Homer,  writing  to 
Dngald  Bannatyne,  of  Glai^w,  speaks 
of  **  that  very  remarkable  traffic  in  books 
round  Glasgow  by  itinerant  retailers." 
The  hawker  is  therefore  emplo^-ed  in  the 
diffusion  of  knowledge,  and  is  a  great 
benefactor  to  society,  and  as  such  should 
be  free  from  all  taxes  that  are  imposed  on 
him  in  addition  to  those  which  he  and 
other  dealers  pay. 

Amount  of  Revenue  from    Hawkers* 
Licences : — 

England. 
1800       £8,963         1830         23,392 
1810         17,898         1840         32,512 
1820        29,236         1843        27,100 

Scotland. 
1840  3,284         1843  2,092 

Hate  paid  for  each  lAcence : — 

England.  9t£A.        at  £8.    atiei2.  at£l6. 

1820  53u9         912         36         2 

1830  6630         832         14         3 

1840  6020       1005         30         2 

1843  4793         927         40         2 


Scotland. 

1840 

705 

68 

1843 

411 

56 

PEERS  OF  THE  REALM.  This 
term  is  equivalent  to  Peers  of  Par- 
liament, that  is,  those  noblemen  who 
have  a  seat  in  the  House  of  Lords.  The 
*  Realm,'  that  is,  the  '  Roiaume,'  is  the 
Kingdom  of  England.  Scotland  and 
Ireland  have  also  their  peers;  but  those 
who  are  simply  peers  of  Scotland  and 
Ireland  are  not  Peers  of  the  Realm,  or 
Peers  of  Parliament,  or  Peers  of  the 
United  Kingdom,  for  all  these  ex- 
pressions are  used  to  signify  the  same 
thine. 

Without  meaning  to  decide  the  ques- 
tion whether  the  lords  spiritual  are 
strictly  peers  of  the  realm,  the  persons 
who  &11  under  this  description  are  the 
dukes,  marquesses,  earls,  viscounts,  and 
barons  [Duke,  &c.1,  and  this  without  re- 
ference to  the  accident  of  age :  an  earl, 
for  instance,  is  a  peer  of  the  realm,  though 
a  minor,  but  he  does  not  sit  or  vote  m 

TOUtL 


the  House  of  Lords  till  he  is  twenty-one. 
Women  may  also  be  peeresses  of  the  realm 
in  their  own  right,  as  by  creation,  or  as 
inheritors  of  baronies  which  .descend  to 
heirs  general,  but  they  have  no  seat  or 
vote  in  the  house  of  lords.  The  wives 
of  peers  are  peeresses. 

On  the  remote  origin  of  this  order, 
and  of  Uie  privileges  belonging  to  it, 
especially  that  form  of  a  house,  in 
which,  m  concurrence  with  the  spi- 
ritual lords,  they  consider  every  pro- 
posal for  any  change  in  the  laws  of  the 
realm,  and  have  an  affirmative  or  a 
negative  voice  respecting  it,  and  of  being 
also  the  supreme  court  of  judicature 
before  whom  appeal  may  be  made  from 
the  judgment  of  nearly  all  inferior 
courts,  great  obscurity  rests.  The  re- 
ports of  the  committee  of  the  house  of 
peers,  which  sat  during  several  par- 
liaments about  the  years  1817,  1818,  and 
1819,  on  the  dignity  of  a  peer  of  the 
realm,  contain  a  great  amount  of  in- 
formation on  these  topics,  but  leave  un- 
decided some  of  the  greater  and  more 
impDrtant  questions  connected  with  it. 

Every  peer  of  the  realm,  being  of  fhll 
age  and  of  sound  mind,  is  entitled  to 
tsJce  his  seat  in  the  house  of  peers,  and 
to  share  in  all  the  deliberations  and 
determinations  of  that  assembly.  He 
has  privilege  (perhaps  not  very  distinctly 
defined)  of  access  to  the  person  of  the 
king  or  queen  regnant  to  advise  con- 
cerning any  matter  touching  the  afiairs 
of  the  realm.  If  peers  of  tiie  realm  are 
charged  with  any  treason,  felony,  mispri- 
sion, or  as  accessories,  they  are  not  sub- 
ject to  the  ordinary  tribunals,  but  the 
truth  of  the  charge  is  examined  by  the 
peers  themselves;  they  cannot  be  ai^ 
rested  in  civil  cases;  they  give  their 
affirmation  on  honour  when  they  sit  in 
judgment,  and  answer  bills  in  chancery 
upon  honour;  but  when  examined  as 
witnesses  they  must  be  sworn.  *  Words,* 
says  Blackstone,  (Book  iii.  c  8)  'spoken 
in  derogation  of  a  peer,  a  judge,  or  other 
great  officer  of  the  realm,  which  are 
called  scandalum  magnatum,  are  held  to 
be  still  more  heinous ;  and  though  they 
be  sudi  as  would  not  be  actionable  in  the 
case  of  a  private  person,  yet  when  spoken 
in  disgrace  of  such  high  and  respectabk 
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characters,  they  amount  to  an  atrocious 
injury,  which  is  redressed  by  an  action  on 
the  case  founded  on  many  ancient  statutes ; 
as  well  on  behalf  of  the  crown,  to  inflict 
the  punishment  of  imprisonment  on  tlie 
slanderer,  as  on  behalf  of  the  party,  to 
recover  damages  for  the  injury  sus- 
tained.' 

Peers  are  tried  for  misdemeanors  in 
the  same  way  as  other  people.  The 
lords  spiritual  are  also,  in  all  cases,  tried 
by  the  ordinary  courts.  Peeresses  have 
the  same  privileges  as  peers,  whether 
they  are  peeresses  by  birth,  creation, 
or  marriage ;  but  if  a  peeress  by  mar* 
riage  marry  a  commoner,  she  loses  her 
privileges. 

The  crown  may  at  its  pleasure  create 
a  peer,  that  is,  advance  any  person  to 
any  one  of  the  five  classes ;  which  is  now 
done  either  by  writ  or  patent.  [Baron  ; 
Letters  Patent  ;  Nobility.]  A  peer 
cannot  be  deprived  of  the  di^i^  or  any 
of  the  privileges  connected  with  it,  except 
on  forfeiture  of  the  dignity  by  being 
attainted  for  treason  or  felony ;  and 
the  dignity  must  descend,  on  his  death, 
to  others  (as  loqg  as  there  are  per- 
sons within  the  limitation  of  the 
grant),  with  all  the  privileges  appur- 
tenant to  it,  usuallv  to  the  eldest  son,  and 
the  eldest  son  of  that  eldest  son  in  per- 
petual succession,  and  so  on,  keeping  to 
the  eldest  male  representative  of  the 
original  grantee.  Some  deviation  from 
this  rule  of  descent,  however,  has 
occasionally  occurred,  special  clauses 
having  been  introduced  into  the  patent, 
which  limit  the  descent  of  the  dignity  in 
a  particular  way,  as  in  the  case  of  the 
creation  of  Edward  Seymour  to  the  duk^ 
dom  of  Somerset,  in  the  reign  of  Edward 
VL,  when  it  was  declared  that  the  issue  of 
the  second  marriage  of  the  duke  should 
succeed  to  the  dignity  in  preference  to 
the  son  of  a  former  marriage.  But 
generally,  and  perhaps  universally  for 
the  two  last  centuries,  the  descent  of  a 
dignity  (cases  of  baronies  in  fee,  as  they 
are  called,  being  now  for  a  moment  ex- 
cluded) has  been  to  the  next  male  heir 
of  the  blood  of  the  person  originally 
ennobled;  sometimes  with  remainders 
to  ^e  next  male  heir  of  his  &ther  or 
^randfiUher. 


The  crown  has  sometimes  granted  the 
dignity  of  the  peerage  to  a  person,  with 
remainder  to  the  female  issue  or  to  the 
female  kindred  of  the  grantee  and  their 
heirs,  as  in  the  case  of  the  Nelson  peer- 
age. In  these  cases  it  has  generally 
happened  either  that  the  party  had  no 
male  issue  to  inherit,  and  that  the  other 
males  of  the  family  were  also  withoat 
male  issue,  or  that  there  was  already  a 
dignity  inheritable  by  the  male  heir  of 
the  party  on  whom  a  new  dignity  was 
conferred  to  descend  to  his  female  issue. 
A  pension  has  also  sometimes  been 
settled  by  Parliament  on  a  person,  at 
the  time  when  he  has  been  made  a 
peer ;  the  pension  is  granted  by  the  Pai^ 
liament  on  the  recommendation  of  the 
crown. 

The  peers  who  possess  what  are  called 
baronies  in  fee,  are  the  descendants  and 
representatives  of  certain  old  families, 
for  the  most  part  Ions  ago  extinct  in  the 
male  line,  but  whi<m  had  in  their  day 
summons  to  parliament  as  peers,  and 
whose  dignity  it  has  been  assumed 
descended  like  a  tenement  to  a  daughter, 
if  only  one  daughter  and  heir,  or  to  a 
number  of  daughters  as  coheirs,  when 
there  was  no  son.  If  A.  die  seised  of  a 
barony  in  fee,  leaving  B.  a  daughter  and 
only  child,  and  M.  a  brother,  the  dignity 
shall  inhere  in  B.  in  preference  to  M., 
and  shall  descend  on  the  death  of  B.  to 
her  eldest  son.  In  case  A.,  instead  of 
leaving  B.  his  only  daughter,  leave 
seyeral  daughters,  B.,  C,  D.,  &c.  and  no 
son,  tiie  dignity  shall  not  go  to  M.,  bnt 
among  the  daughters;  and  since  it  is 
imparticipable,  it  is  in  a  manner  lost,  as 
long  as  those  daughters,  or  issue  from 
more  than  one  of  them,  exist  Bnt 
should  those  daughters  die  with  onljr  one 
of  them  having  left  issue,  and  that  issue 
a  son,  he  shall  inherit  on  the  death  of 
his  aimts.  This  is  what  is  meant  by  the 
dignity  of  a  peer  of  the  realm  being  in 
abeyance:  it  is  divided  among  several 
persons,  not  one  of  whom  possessing  it 
wholly,  none  of  them  can  thererore 
enjoy  it.  [Abeyance.]  But  the  crown 
hs^  the  power  of  determining  the  abey- 
ance ;  that  is,  it  may  declare  its  pleasure 
that  some  one  of  the  daughters,  or  the 
eldest  male  r^resentative  of  some  one 
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of  the  daughters,  shall  possess  the  dig- 
nity, as  would  have  been  the  case  had 
there  been  a  single  daughter  only  ;  and 
in  case  of  an  heir  thus  entering  into 
possession  of  the  dignity,  he  shall  take 
that  precedence  among  the  barons  in  the 
house  of  peers  which  belonged  to  the 
fomily  of  whom  he  is  the  representative. 
A  female  who  is  only  a  coheir  of  a 
coheir  may  also  have  the  abeyance  de- 
termined in  her  favour,  as  was  lately  the 
case  with  Mrs.  Russell,  now  Baroness  De 
Clifford.  It  is  out  of  this  privilege  of 
the  crown  that  the  peerage  cases  arise, 
of  which  there  are  some  before  the  house 
of  lords  in  almost  every  session  of  par- 
liament A  party  sees  reason  to  think 
that  the  crown  may  be  induced  to  de- 
termine a  certain  abeyance  in  his  &vour, 
if  he  can  only  prove  that  he  is  the  re- 
presentative of  one  of  the  coheirs.  This 
proof,  which  is  often  a  troublesome  and 
expensive  process,  inasmuch  as  it  may 
be  necessai^  to  go  back  into  the  four- 
teenth or  fifteenth  century,  is  to  be  made 
to  the  satisfaction  of  a  committee  of  pri- 
Tileges  of  the  house  of  peers,  and  on  the 
report  of  such  committee  that  the  claim- 
ant has  shown  himself  in  a  satisfactory 
manner  to  be  the  proper  representative 
of  the  blood  of  one  of  the  coheirs  of  one 
of  these  ancient  baronies,  the  crown  has 
of  late  years  often  vielded  to  the  reason- 
able request  In  ract,  without  this,  in  a 
country  like  ours,  where  lands  often 
descend  to  female  heirs,  it  would  be 
difficult  to  maintain  a  really  ancient 
nobility. 

Many  of  the  peers  who  belong  to  the 
higher  orders  of  nobility  have  baronies 
in  fee  inherent  in  them ;  so  that  if  A., 
one  of  them,  die,  leaving  a  daughter 
being  an  only  child,  and  a  brother,  the 
brother  shall  take  the  superior  title,  and 
the  barony  descend  to  the  daughter  and 
the  heirs  of  her  body.  An  eldest  son  of 
a  peer  enjoying  a  barony  and  a  superior 
dignity  is  sometimes  called  to  the  house 
of  peers  in  his  father's  barony.  When 
this  done,  jt  is  by  writ  of  summons 
without  a  patent  of  creation  (it  not  being 
in  fiu!t  a  creation  of  a  new  dignity,  but 
only  in  anticipation  of  the  son's  posses- 
sion of  it),  and  this  is  the  case  also  when 
a  barony  is  taken  out  of  abeyance. 


Thus  the  English  portion  of  the  house 
of  peers,  or  house  ox  lords,  for  they  are 
terms  used  in  precisely  the  same  sense, 
are  the  lords  spiritual,  that  is,  the  arch- 
bishops and  bishops,  and  the  lords 
temporal,  who  are  of  one  of  the  five 
orders  (though  many  of  the  dukes 
possess  dignities  of  the  four  inferior 
kinds  also,  and  their  ancestors  may  have 
long  had  seats  in  that  house  in  those 
inferior  dignities  before  the  family 
was  raised  to  the  dukedom),  and  these 
are  either  persons  who  have  been  created 
peers  by  the  crown — who  have  been 
admitted  into  the  peerage  by  favour  of 
the  crown  in  virtue  of  the  determination 
of  an  abeyance,  or  who  have  inherited 
the  dignity  ^m  some  ancestor  on  whom 
it  had  been  conferred. 

The  fullest  information  on  all  points 
connected  with  the  archaiological  part  of 
this  subject  is  to  be  obtained  from  the 
Reports  of  the  Committee  of  the  House 
of  Lords  before  referred  to.  Biographi- 
cal accounts  of  the  more  eminent  of  the 
persons  who  have  possessed  these  dig- 
nities, are  to  be  found  in  that  very 
valuable  book,  Dugdale's  '  Baronage  of 
England.'  In  1708,  Arthur  Collins,  a 
London  bookseller,  published  in  a  single 
volume,  an  account  of  the  peers  then 
existing  and  their  ancestors,  a  work  of 
great  merit  The  demand  for  it  appears 
to  have  been  great,  as  it  was  followed  by 
other  editions  in  quick  succession.  It 
assumed  a  higher  character  in  1734, 
when  it  appeared  in  four  handsome 
octavo  volumes,  great  additions  having 
been  made  to  every  article.  From  that 
time  there  has  been  a  succession  of 
editions,  each  professing  to  be  improve- 
ments on  the  preceding,  and  each  bring- 
ing up  the  state  of  the  peerage  to  the 
time  when  the  work  was  printed.  The 
best  of  these,  which  is  in  nine  bulky 
octavo  volumes,  was  published  under  the 
superintendence  of  Sir  Egerton  Brydges. 
But  as  titles  become  extinct,  and,  con-* 
sequently,  the  families  bearing  them  are 
left  out  of  the  peerage-books,  those  who 
wish  to  possess  a  complete  account  of 
those  persons,  must  procure  many  of 
the  earlier  editions  of  the  work,  as  well 
as  that  which,  being  the  latest,  will,  for 
the  most  part,  be  called  the  best 
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PEINE  FORTE  ET  DURE.    The 

'*  strong  and  hard  paiu,**  which  is  denoted 
by  these  words,  was  a  species  of  torture 
used  by  the  English  law  to  compel  per- 
sons to  plead,  wnen  charged  with  crimes 
less  than  treason,  but  amounting  to 
felony.  It  was  applicable  whenever  the 
accused  stood  mute  on  his  arraignment, 
either  by  his  refusal  to  put  himself  upon 
the  ordinary  trial  by  jury,  or  to  answer 
at  all,  or  by  his  peremptorily  challenging 
more  than  twenty  jurors,  which  was  a 
contumacy  equivalent  in  construction  of 
law  to  actually  standing  mute.  This 
proceeding  differed  essentially  from  the 
torture  which  generally  prevailed  in 
Europe,  and  which,  as  connected  with 
the  royal  prerogative,  was  also  practised 
in  England  for  several  centuries,  inas- 
much  as  the  object  of  the  peine  forte  et 
dure  was  to  force  submission  to  the 
regular  mode  of  trial  prescribed  by  the 
law,  and  not  to  compel  testimony  or  the 
confession  of  a  crime. 

The  origin  of  this  practice  is  un- 
certain. It  appears  from  Fleta,  and  also 
from  Britton  (cap.  22),  that  the  punish- 
ment in  the  reign  of  Edward  I.,  when 
the  first  traces  of  it  appear,  consisted 
merely  of  severe^  imprisonment,  with  a 
diet  barely  sufficient  to  prevent  starva- 
tion, until  the  offender  repented  of  his 
contumacy,  and  consented  to  put  himself 
upon  his  trial.  Shortlv  afterwards, 
however,  the  practice  of  loading  the 
sufferer  with  weights  and  pressing  him 
to  death  appears  to  have  become  the 
regular  course.  In  the  *  Year  Book,'  8 
Henry  IV.,  1  (1406),  the  judgment  upon 
persons  standing  mute,  as  approved  by 
advice  of  all  the  judges,  was  *'  that  the 
marshal  should  put  them  in  low  and 
dark  chambers,  naked  except  about  their 
waist;  that  he  should  place  upon  them 
as  much  weight  of  iron  as  they  could 
bear,  and  mcrey  so  that  they  should  be 
unable  to  rise;  that  they  should  have 
nothing  to  eat  but  the  worst  bread  that 
could  be  found,  and  nothing  to  drink  but 
water  taken  from  the  nearest  place  to  the 
gaol,  except  running  water ;  that  the  day 
on  which  they  had  bread  they  should 
not  have  water,  and  e  contra ;  and  that 
they  should  lie  there  till  they  wera 
dead."    There  is  no  trace  of  any  statute 


or  royal  ordinance,  or  of  any  authcyritj 
besides  this  judicial  resolution,  to  jostiiy 
a  change  in  the  mode  of  prooeediDg-  so 
material  as  to  affect  -the  life  of  the  party. 
The  term  by  which  it  was  denoted  was 
also  changed  from  prisone  to  peine  forte 
et  dure ;  and  from  this  period,  for  more 
than  three  centuries,  until  it  was  "vii^ 
tually  abolished  by  the  stat  12  Gea 
III.  c.  20  (1772),  pressing  to  death  con- 
tinued to  be  the  regular  and  lawful  mode 
of  execution  for  persons  who  stood 
wilfully  mute  upon  their  arraignment  for 
felony.  The  press-yard  at  Newgate  at 
the  present  day  retains  its  name  as  de- 
rived frx)m  this  barbarous  practice. 

Blackstone  states  that  the  peine  forte 
et  dure  was  rarely  carried  into  practice 
(.CommentarieSy  vol.  iv.  p.  328).  It  is 
probable  that  it  was  not  of  frequent 
occurrence,  because,  with  this  i^rfnl 
punishment  for  contumacy  before  their 
eyes,  men  would  naturally,  for  the  most 
part  (as  Hale  says),  **  bethink  themselves 
and  plead."  It  is,  however,  repeatedly 
mentioned  in  the  Year  Books  as  an  ex- 
isting proceeding ;  it  is  stated  as  the  law 
by  Staundforde,  Coke,  Hale,  and  Haw- 
kins, in  their  several  treatises  on  the 
Criminal  Law,  and  the  number  of  the 
recorded  instances  in  which  it  is  directly 
or  incidentally  mentioned,  seem  to  show 
that  it  was  much  more  prevalent  than 
has  been  commonly  supposed.  The 
motive  of  the  prisoner  in  standing  mnie 
and  submitting  to  this  heavy  punishnuoit 
was  to  save  his  attainder,  and  prevent 
the  corruption  of  his  blood  and  con- 
sequent forfeiture  of  his  lands  in  case  he 
was  attainted  of  felony.  In  the  2lst  of 
Henry  VI.  (1442),  Juliana  Quicke,  who 
was  indicted  for  high  treason,  in  speaking 
contemptuous  words  of  the  king,  had  the 
peine  forte  et  dure  because  ^e  would 
not  plead  (Croke's  Charles,  118) ;  in  the 
margin  of  an  inquisitio  post  mortem  of 
Anthony  Arrowsmith,  in  the  40th  of 
Eliz.  (1598),  are  the  words  "*  Prest  to 
death "  (Surtees's  History  cf  Durham^ 
vol.  iii.  p.  271);  and  in  1659  Major 
Strangeways  was  tried  for  the  murder  of 
John  Fussell,  before  Lord  Chief  Justice 
Glynn,  and,  refusing  to  plead,  was 
pressed  to  death  in  Newgate.  In  ths 
pamphlet  which  very  minutely  narrates 
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the   particulars  of  this  execution,  it  is 
stited  that  the  prisoner  died  in  about 
eight  minutes,  many  people  in  the  press- 
yard  humanely  casting  stones  upon  him 
to  hasten  his  death.    (Barrington's  Aii- 
tieni  StaJtuteSy  p.  85,  note.)     In  still  more 
recent  times,  it  appears  from  the  Old 
Bailey    Sessions    Papers,    that    at    the 
January  Sessions  in  1720  one  Phillips 
was  pressed  for  a  considerable  time,  until 
he  begged  to  stand  his  trial ;  and  at  the 
December    Sessions,     1721,    Nathanael 
Haws  continued  under  the  press,  with 
250  lbs.,  for  seven  minutes,  and  was  re- 
leased upon  his  submission.    Mr.   Bar- 
rington  says  that  he  had  been  furnished 
with    two    instances    in    the    reign    of 
George  II.,  one  of  which  happened  at 
the  Sussex  assizes  before  Baron  Thomp- 
son, and  the  other  at  Cambridge,  in  1741, 
when  Mr.  Baron  Carter  was  the  judge. 
(Barrington's    Anlient   Statutes,  p.  86.) 
In  these  later  instances  the  press  was  not 
inflicted,  until  by  direction  of  the  judges 
the  experiment  of  a  minor  torture  had 
been  tried,  by  tj-ing  the  culprit's  thumbs 
tightly  together  with  strings.     It  is  said 
in  Kelyng^s  Jieports,  p.  27,  to  have  been 
the  constant    practice    at    Newgate,   in 
the  reign  of  Charles  II.,  that  the  two 
thumbs  should   be    tied   together  with 
whipcord,  that  the  pain  might  compel 
the  culprit  to  plead.   The  adoption  of  this 
course  was  no  doubt  dictated  by  merciful 
motives,  and  was  intended  by  the  judges 
to  prevent  the  necessity  of  having  re- 
course to  the  peine  forte  et  dure ;  but  it 
was  wholly  unauthorised  by  law.    The 
practice  was  finally  discontinued  in  con- 
sequence of  the  statute  12  Geo.  III.  cap. 
2<),  which  provides  that  every   person 
who  shall  stand  mute   when   arraigned 
for  felony  or  piracy  shall  be  convicted 
of  the  same,  and  the  same  judgment  and 
execution  shall  be  awarded  against  him 
w  if  he  had  been  convicted  by  verdict 
or  confession. 

PENANCE  (in  Latin,  Penitentia)  is 
a  censure  or  punishment,  imposed  by  the 
ecclesiastical  law,  for  the  purgation  or 
correction  of  the  soul  of  an  offender,  in 
consequence  of  some  crime  of  spiritual 
cognizance  committed  by  him.  Thus  a 
person  convicted  of  adultery  or  incest 
was  adjudged  to  do  penance  in  the  church 


or  market,  bare-legged  and  bare-headed 
in  a  white  sheet:  and  was  required  to 
make  a  public  confession  of  his  crime,  and 
to  express  his  contrition  in  a  prescribed 
form  of  words.  After  a  judgment  of 
penance  has  been  pronounced,  the  ecclesi* 
astical  courts  may,  upon  application  by 
the  party,  take  off  the  penance,  and  ex- 
change the  spiritual  censures  for  a  sum  of 
money  to  l^p  paid  and  appli^'d  to  pious 
uses.  This  exchange  is  called  a  commu- 
tation for  penance ;  and  the  money  agreed 
or  enjoined  to  be  paid  upon  such  a  com- 
mutation may  be  sued  for  in  the  ecclesias- 
tical court.  The  peine  forte  et  dure 
imposed  upon  a  person  who  stood  mute 
on  his  trial  at  the  common  law  is  often 
inaccurately  termed  penance.  [Peine 
FoRTB  ET  Dure.] 

PENITENTIARIES.  [Transporta- 
tion.] 

PENSION,  a  payment,  generally 
made  annually  or  at  some  other  shorter 
and  regular  period. 

Before  the  reign  of  Queen  Anne,  the 
kings  of  England  alienated  or  encum- 
bered their  hereditary  possessions  at 
pleasure.  By  the  1  Anne,  c.  7,  the 
power  of  burthening  the  revenue  of  the 
crown  by  improvident  grants,  to  the 
injury  of  the  successors  of  the  throne, 
was  materially  abridged.  This  statute, 
after  reciting  that  "the  necessary  ex- 
penses of  supporting  the  crown,  or  the 
greatest  part  of  them,  were  formerly 
defrayed  by  a  land  revenue,  which  hath 
from  time  to  time  been  impaired  and 
diminished  by  the  grants  of  former 
kings  and  queens  of  this  realro,^'  enacts 
that  no  grant  of  manors,  lands,  &c.  shall 
be  made  by  the  crown  fVom  and  after  the 
25th  of  March,  ]  7U2,  beyond  the  term  of 
thirty-one  years,  or  for  three  lives,  re- 
serving a  reasonable  rent.  As  this  clause 
applied  only  to  the  land  revenue,  it  was 
enacted  by  another  clause,  that  no  por- 
tion of  other  branches  of  revenue,  as  the 
excise,  post-office,  &c.,  should  be  alien- 
able by  the  crown  beyond  the  life  of  the 
reigning  king.  On  the  accession  of  George 
III.,  in  consideration  of  the  surrender  of 
the  larger  branches  of  the  hereditary 
revenue,  a  civil  list  was  settled  on 
his  majesty,  amounting  originally  to 
800,000/.,  and  afterwaras   iDcreased  to 
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900,000/.,  on  which  the  pensions  were 
charged.  There  were  no  limits,  except 
the  Civil  List  itself,  within  which  the 
grant  of  pensions  was  confined ;  and  at 
various  times,  when  debts  on  this  list  had 
accumulated,  parliament  voted  con- 
siderable sums  (Sir  Henry  Pamell,  in 
his  work  on  *  Financial  Reform,'  says 
"some  millions")  for  their  discharge. 
In  February,  1 780,  during  the  administra- 
tion of  Lord  North,  Mr.  Burke  in- 
troduced his  bill  for  the  better  security 
of  the  independence  of  parliament,  and 
the  economical  reformation  of  the  civil 
and  other  establishments.  In  this  bill  it 
was  redted  that  the  pension  lists  were 
excessive,  and  that  a  custom  prevailed  of 
granting  pensions  on  a  private  list  during 
his  rai^esty's  pleasure,  under  colour  that 
in  some  cases  it  may  not  be  expedient  to 
divulge  the  names  of  persons  on  the  said 
lists,  by  means  of  which  much  secret 
and  dangerous  corruption  may  he  here- 
after practised.  Mr.  Burke  proposed  to 
reduce  the  English  pension  list  to  a 
maximum  of  G0,000/.,  but  the  bill,  as 
passed,  fixed  it  at  95,000/.  This  act  (22 
Geo.  III.  c.  82)  asserted  the  principle  that 
distress  or  desert  ought  to  be  considered 
as  regulating  the  future  grants  of  such 
pensions,  and  that  parliament  had  a  full 
right  to  be  informed  in  respect  to  this 
exercise  of  the  prerogative,  in  order  to 
ensure  and  enforce  the  responsibility  of 
the  ministers  of  the  crown.  Mr.  Burke's 
speech  on  introducing  his  bill  is  in  the 
third  volume  of  his  *  Works,'  ed.  1815. 

Up  to  this  time  the  Civil  List  pensions 
of  Ireland,  the  pensions  charged  on  the 
hereditary  revenues  of  Scotland,  and  the 
pensions  charged  on  the  4^  per  cent 
duties,  had  not  been  regulated  by  par- 
liament. 

In  Ireland  the  hereditary  revenue  of 
the  crown  was  used  as  a  means  of 
political  corruption,  the  English  act 
of  1  Anne,  already  cited,  not  beinff  ap- 
plicable to  Ireland.  In  a  speech  of  Mr. 
Hutchinson,  secretary  of  state,  made  in 
the  Irish  House  of  Commons,  in  June, 
1793,  he  stated  that  the  gross  annual 
hereditary  revenue  of  Ireland  amounted 
to  764,627/.,  reduced  by  various  charges 
to  275,102/.  only :  that  the  disposition  of 
this  revenue  was  in  die  hands  of  the 


king ;  that  '*  his  letters  and  fieals  were  the 
only  authority  for  using  it,  and  the  only 
voucher  allowed  by  the  CommisQoners 
of  Accounts,  and  by  the  House  of  Com- 
mons ; "  and  that  there  was  no  Board  of 
Treasury  executing  their  funcdons  under 
the  authority  of  parliament.  The  Irish 
parliament,  in  1757,  had  come  to  a 
unanimous  resolution,  **  That  the  grant- 
ing of  so  much  of  the  public  revenue  in 
pensions,  is  an  improvident  dispositioa 
of  the  revenue,  an  injury  to  the  crown, 
and  detrimental  to  the  people."  The  Irish 
pensions  then  amounted  to  40,000/.:  in 
two  years  after  the  above  resolution  was 
passed,  an  addition  of  26,000/.  was  maAc 
to  them;  and  in  1778  they  were  nearly 
double  the  apiount  at  which  they  stood 
in  1757.  In  1787  leave  was  revised  to 
brin^  in  a  bill  to  limit  the  amount  of 
pensions,  and  to  disable  persons  holding 
pensions  for  a  term  of  years,  or  during 
pleasure,  from  sitting  and  voting  in  par^ 
liament.  Mr.  Forbes,  who  moved  this 
bill,  stated  that  "  it  was  a  practice  among 
certain  members  of  the  house  to  whom 
pensions  had  been  granted,  to  carry  them 
into  the  market  and  expose  them  for 
sale."  In  1790  Mr.  Forbes  again  moved 
resolutions,  stating  **  that  the  Pension 
List  amounted  to  101,000/.,  exclusive  of 
military  pensions;  that  the  increase  of 
pensions,  civil  and  military,  since  Feb- 
ruary, 1784,  had  been  29,000/.;  and  that 
many  of  these  pensions  had  been  granted 
to  members  of  parliament  during  the 
pleasure  of  the  crown."  These  resdu- 
tions  were  not  adopted.  In  1793,  when  the 
whole  policy  of  the  Irish  government 
was  changed,  among  other  beneficial 
measures  introduced  and  recommended 
on  the  authority  of  the  lord-lieutenant, 
was  a  bill  to  limit  the  amount  of  pen- 
sions and  to  increase  the  responsibility  of 
the  Treasury,  which  was  passed  into  a 
law.  By  this  act  (33  Geo.  III.  c.  34. 
Irish  statutes),  the  pensions  on  the  Civil 
List  in  Ireland  were  limited  to  80,000/., 
allowing  a  sum  of  1200/.  only  to  be 
mnted  in  each  year,  until  such  re- 
ducdon  was  effected.  Grants  held 
during  the  plea«5ure  of  the  crown,  and 
converted  into  grants  for  life  to  the  same 
parties  and  to  the  same  amount,  were 
exempted  from  the    limitadons  of  the 
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acL  This  act  effected  a  sarrender  of 
the  hereditary  revenaes  for  the  life  of 
the  king,  and  the  principle  of  appropri- 
ating money  by  parliamentary  authority. 
These  restraints  on  the  crown  were  not, 
however,  equal  in  efficiency  to  those 
contained  in  the  English  statute  of  Anne. 
At  the  time  of  the  act  33  Geo.  III.  being 
passed,  the  Irish  pensions  amounted  to 
124,000/.|  and  the  amount  was  not  re- 
duced to  80,000/.  until  1814.  By  the  1 
Geo.  IV.  c.  1,  the  Irish  Pension  List 
was  further  reduced  to  50,000/.,  no 
grants  exceeding  1 200/.  to  be  made  in  any 
oneyear  until  the  list  was  so  reduced. 

Tne  statute  of  1  Anne,  having  been 
passed  prior  to  the  Union,  did  not  affect 
Scotland ;  and  pensions  were  accordingly 
granted  by  the  crown  for  life,  or  for  lives, 
in  possession  or  in  reversion,  without 
restriction  in  amount,  or  in  the  duration 
of  the  grant,  other  than  the  amount  of 
the  revenues,  and  the  claims  and  burdens 
already  upon  them.  By  the  60  Geo.  III. 
c.  3,  the  principle  of  parliamentary  in- 
terference was  established  in  reference 
to  the  hereditary  revenues  of  Scotland, 
the  amount  of  the  pensions  was  reduced 
to  25,000/.,  and  no  more  than  800/.  was 
to  be  granted  in  any  one  year,  until  such 
reduction  was  effected.  At  this  period, 
the  Civil  List  pensions  of  Scotland 
amounted  to  39,379/.  By  the  1  Geo. 
IV.  c.  1,  the  hereditary  revenues  of 
Scotland  were  placed  to  the  account 
of  the  consolidated  fund. 

Certain  duties,  called  the  four  and  a 
half  per  cent,  duties,  were  not  withdrawn 
from  the  private  control  of  the  crown 
until  1830,  when  they  were  surrendered 
by  William  IV.  for  his  life,  the  pensions 
then  chargeable  upon  them  continuing 
payable.  On  the  accession  of  King 
William  IV.  there  was  nothing  there- 
^e  to  prevent  the  Pension  Lists  of 
England,  Ireland,  and  Scotland  being 
consolidated;  and  this  was  effected  by 
1  Wm.  IV.  c.  25,  which  also  made 
provision  for  their  reduction,  on  the 
expiration  of  existing  interests,  from  an 
amount  of  145,750/.  net,  to  a  future 
maximum  sum  of  75,000/.  The  Pension 
List  for  England  was  at  this  period 
74,200/.  net  J  Scotland,  23,650/. ;  Ireland, 
47,900/.  »     '         » 


In  1830  the  ministry  of  the  Duke 
of  Wellington  was  overthrown,  on  the 
question  of  referring  the  Civil  List 
(which  comprises  the  Pension  List)  to  a 
select  committee.  Sir  Henry  Pamell's 
motion  to  that  effect  being  carried  by 
233  against  204. 

In  February,  1834,  in  order  to  define 
with  greater  precision  the  class  of  per- 
sons to  whom  the  grant  of  pensions 
ought  to  be  confined,  Lord  Althorp,  chan- 
cellor of  the  exchequer  (afterwards  Earl 
Spencer),  moved  resolutions  to  the  fol- 
lowing effect,  which  were  agreed  to  by 
the  House  of  Commons : — "  That  it  is 
the  bounden  duty  of  the  responsible  ad- 
visers of  the  crown  to  recommend  to  his 
Majesty  for  grants  of  pensions  on  the 
Civil  List,  such  persons  only  as  have  just 
claims  on  the  royal  beneficence,  or  who, 
by  their  personal  services  to  the  crown, 
by  the  performance  of  duties  to  the  pub- 
lic, or  by  their  useful  discoveries  in 
science  and  attainments  in  literature  and 
the  arts,  have  merited  the  gracious  con- 
sideration of  their  sovereign  and  the 
gratitude  of  their  country." 

On  the  accession  of  Queen  Victoria, 
in  1837,  the  subject  of  pennons  was 
again  considered ;  and  a  select  committee 
of  the  House  of  Commons,  appointed  to 
inquire  into  the  Civil  List,  recom- 
mended— "  That  in  place  of  granting 
a  sum  of  75,000/.  for  Civil  List  pensions, 
her  majesty  should  be  empowered  to 
grant  in  every  year  new  pensions  on  the 
Civil  List  to  the  amount  of  1200/.,  these 
pensions  to  be  granted  in  strict  con- 
formity with  the  resolutions  of  the 
House  of  Commons,  of  February,  1834." 
These  views  were  adopted  by  the  House, 
and  embodied  in  the  1  Vict  c.  2,  the 
words  of  the  resolution  being  introduced 
into  the  Act.  [Civil  List.]  Since  the 
accession  of  Queen  Victoria,  still  greater 
force  has  been  given  to  the  spirit  of  the 
Act,  in  consequence  of  the  recommenda- 
tions of  a  select  committee  of  the  House 
of  Commons,  appointed  in  December, 
1837,  to  inquire  how  fer  the  pensions 
charged  on  the  Civil  List,  as  settled  on 
the  accession  of  William  IV.,  ought  to 
be  continued,  *'  having  due  regard  to  the 
just  claims  of  the  jiarties,  and  to  economy 
in  the  public  expenditure."    This  com- 
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mittee,  after  a  searching  inaairy  into  the 
merits  of  each  case  on  the  Pension  List, 
recommended  the  immediate  suspension 
of  several  pensions,  to  be  regranted  on 
the  responsibility  of  the  govemment, 
should  the  circumstances  of  the  parties 
render  it  necessary;  others  they  con- 
sidered  should  determine  at  an  earlier 
period  than  specified  in  the  original 
grant;  and  for  several  pensions,  they 
considered  it  nnadvisable  to  make  any 
future  provision,  that  is,  that  they 
should  be  no  longer  paid.  In  their  Re- 
port, dated  July,  1838,  the  committee 
recommended  that  in  the  case  of  all 
future  Civil  List  pensions,  the  reasons 
and  motives  of  the  grant  should  be  set 
forth  in  the  warrant  of  appointment; 
that  in  pensions  granted  for  services  to 
others  than  the  individual  by  whom  the 
services  were  rendered,  care  should  be 
taken,  if  these  pensions  are  granted  for 
younger  lives,  that  is,  to  the  sons  or 
daughters  of  the  individual  entitled  to 
the  pension,  that  no  undue  increase  of 
charge  should  be  made;  and  that  such 
grants  should  be  avoided,  except  under 
very  peculiar  circumstances :  they  recom- 
mended also  that  pensions  for  the  relief 
of  distress  should  be  granted  only  on  the 
condition  of  their  ceasing  when  the  cir- 
cumstances of  the  parties  no  longer  re- 
auire  their  continuance ;  that  all  pensions 
iiould  be  held  liable  to  deduction  or 
suspension  in  the  event  of  the  parties 
bein^  appointed  to  office  in  the  public 
service;  that  under  no  circumstances 
should  the  mere  combination  of  poverty 
with  the  hereditary  rank  of  the  peerage 
be  considered  as  a  justification  of  a  grant 
of  a  pension.  The  committee  also  recom- 
mended that,  in  order  to  avoid  any  possible 
doubt  or  misconception  hereafter,  enact- 
ments should  be  made  with  respect  to 
the  Irish  and  Scotch  revenue,  analogous 
to  those  of  the  English  act  of  1  Anne. 

It  appears  from  the  Report  of  the  Com- 
mittee on  Pensions  that  the  charge  of 
pensions  has  been  reduced  as  follow  : — 

England.  IraUhd.     Scot-  Hper  Total, 

land.  Cente. 
£          £          £  £  £ 

I7fl2     BbfiOO    HO.OOO     13,300  16,700  195,000 

1«20     74,200     67,300     37,100  34,300  212,900 

l^SO     74,200     »3,900     33,200  24,100  185,400 

163S  The  liata  consolidated.  140,900 


Mr.  Finkvson,  of  the  National  Debt 
Office,  calculated,  in  1838,  the  ankount  of 
saving  which  will  be  derived  from  the 
new  system,  assuming  the  ratio  of  decrease 
to  continue  as  in  the  three  previous  y«ar5, 
and  that  the  average  ag^  of  persons  ti> 
whom  new  grants  of  pensions  are  made 
will  be  the  same  as  heretofore : — 

Old  Pension.  N«w  Pension.  Totel. 

£  £                  A 

1839       132,632  2,384  1S5,0I6 

1844         97,540  8,U77  105,617 

1849         59,258  13,398         72,656 

1854        30,792  18,255         49,047 

1858         13,161  21,716         34,877 

Mr.  Finlapon  was  fhmished  by  the 
committi^e  with  the  ages  of  866  persons 
in  the  receipt  of  pensions ;  and  in  8^S  of 
these  cases  the  date  of  the  grant  was 
ascertained.  The  mean  age  at  which 
pensions  were  granted  to  males  he  foond 
to  be  32,  and  to  females  36 ;  and  ont  of 
every  1000/.  payable,  257/.  was  paid  to 
males  and  743/.  to  females.  Mr.  Finlaj- 
son  complains  that  **the  females  haver 
understated  their  ages  ver}*  con»derabh. 
and  sometimes  with  a  contempt  of  all 
probability,  more  than  one  lady  havinr: 
set  down  her  age  at  39,  forgetting  that 
she  has  been  forty-five  years  in  reeeip? 
of  the  pension,  and  this  from  au  aversion 
to  own  the  age  of  40." 

The  following  is  an  account  of  the 
total  amount  of  pensions  granted  in  each 
year,  ending  the  20th  day  of  June,  from 
1829  to  1837  inclusive;  soon  after  which 
period  the  act  1  Vict,  c  2,  came  into 
operation,  and  the  power  of  granting 
pensions  was  restricted.     [Civil  LI^T.] 

1829  ,  £1830    1834  .  £2878 

1830  .   C353    1835  .   2748 

1831  .   5401    1836  .   1310 

1832  .   2638    1837  .   3230 

1833  .    900 

Besides  the  pensions  on  the  Civil  List. 
the  regulation  of  which  at  different  periods 
has  b^n  referred  to  above,  there  are  vast 
sums  annually  appropriated  by  parlia- 
ment to  the  payment  of  pensions  of  an- 
other description.  Thus  every  year  the 
sum  of  about  1,3.'>0,00C/.  was  voted  oo 
account  of  the  pensioners  of  Chelsea 
Hospital ;  245,000/.  to  the  out-pensionen 
of  Greenwich;   148,990/.  to  widows  of 


PENSION. 


[505] 


PERJURY. 


officers  of  land-forces;   and  to  officers 
in  each  of  the  civil  departments  of  the 
^Yemment  large  sums  are  annually  paid 
in   pensions  and  superannuation  allow- 
ances.   The  half-pay  to  retired  officers 
of  the  navy  and  army  may  also  be  con- 
sidered in  the  light  of  a  pension.    In 
1832  the  charge  on  the  public  for  pensions, 
superannuations,  and  half-pay  amounted 
to  6,152,702/.  (Financial  lieform,  p.  203, 
4th  edit.)    "  The  operation  of  the  super- 
annuation, the  grant  of  retired  allowances, 
the  naval  and  military  pei^sions  granted 
for  good  services,  the  pensions  granted 
by  the  57  George  III.  c  65,  for  persons 
who  have  occupied  high  political  offices, 
and  the  pensions  for  diplomatic  and  con- 
sular services,  have  to  a  great  extent 
superseded  one  of  the  original  purposes 
of  the  Pension  List    These  acts  have 
also  substituted  a  strictly  defined  and 
regulated  system  of  reward,  for  a  system 
which  depended  on  the  arbitrary  selection 
of  the  crown  or  the  recommendation  of 
the  existing  government,  exposed  to  the 
bias  of  party  or  personal  considerations." 
(Jieport  on  Pemions,  No.  218,  Sess.  1838.) 
Sir  Henry  Pamell,  in  chapter  xii.  of  his 
*  Financial  Reform,'  shows  that  there  are 
many  abuses  to  be  remedied  in  reference 
especially  to  superannuations.    "  Nothing 
(he  sa^-s)  can  be  more  extravagant  and 
inconsistent  with  a  proper  guardianship 
of  the  public  purse  than  the  system  of 
salaries  and  superannuations  now  in  ope-  '• 
ration.    The  salaries  are  so  much  higher  | 
than  they  ought  to  be,  that  every  officer  { 
and  clerk  has  sufficient  means  of  making  i 
a  provision  for  infirmity  and  old  age.  I 
But  notwithstanding  this  fact,  as  to  the  | 
sufficiency  of  salary,  in  the  true  spirit  ' 
of    profusion,    a   great   superannuation  j 
allowance  has  been    added."    In  1830  { 
there  were  nearly  one  thousand  officers  : 
in  the  public  service,  with  salaries  of  j 
loco/,    a  year  and   upwards,  enjoying 
amongst  them  2,066,574/. ;  and  of  these  > 
there  were  216  persons  whose  salaries  ! 
averaged  4429/. ;  and  yet  from  the  pass-  I 
inff  of  the  Superanuuation  Act  in  1810  j 
till  1830,  the  charge  for  civil  superan-  ; 
nnation  was  increased  from  94,550/.  to  ', 
480,081/.     It  was  stated  m  the  Third  ' 
Report  of  the  Finance  Committee  (Sess.  | 
1828),  that  in  not  a  few  cases  persons  \ 


obtained  superannuations,  as  unfit  for  the 
public  service,  who  enjoyed  health  and 
strength  long  afterwards,  and  discharged 
the  active  duties  of  life  in  private  business. 
In  1831  the  treasury  established  some 
very  important  restrictions  relative  to 
superannuation  allowances,  which  are' 
given  in  a  Parliamentary  Paper  (No.  190, 
2nd  Session,  1831). 

For  an  account  of  pensions  under  the 
Freoch  monarchy  the  reader  may  refer 
to  the  Encyclop^ie  AMkodique  (section 
*  Finances' '). 

PERJURY  (from  the  Latin  peij'u- 
rium\  by  the  common  law  of  England,  is 
the  offence  of  falsely  swearing  to  facts 
in  a  judicial  proceeding.  To  constitute 
this  offence  the  party  must  have  been 
lawfnlly  sworn  to  speak  the  truth  by 
some  court,  judge,  or  officer  having  com- 
petent authority  to  administer  an  oath ; 
and,  under  the  oath  so  administered,  he 
must  wilfully  assert  a  falsehood  in  a 
judicial  proceeding  respecting  some  &ct 
which  is  material  to  the  subject  of  in- 
quiry in  that  proceeding.  In  a  legal 
sense,  therefore,  the  term  has  a  much 
narrower  import  than  it  has  in  its  popular 
acceptation.  A  person  may  commit  per- 
jury by  swearinff  that  he  believes  a  fact 
to  be  true  which  he  knows  to  be  false. 
It  is  immaterial  whether  the  false  state- 
ment has  received  credit  or  not,  or 
whether  any  injury  has  been  sustained 
by  an  individual  in  consequence  of  it 
The  offence  of  perjury  is  a  Misdemeanor. 

The  history  of  this  offence  in  the  com- 
mon law  is  entirely  dependent  upon  the 
history  of  the  trial  by  jury.  Where 
perjury  is  mentioned  by  Bracton  and 
Fleta,  they  exclusively  allude  to  the 
offence  of  jurors  in  giving  a  wilfully 
false  verdict;  and  as  the  jury  appear  to 
have  been  originally  merely  witnesses, 
speaking  from  their  personal  knowledge 
of  the  facts,  and  sworn  to  speak  the  truth ^ 
their  misconduct  in  giving  a  false  de- 
cision might  be  justly  treated  as  perjury. 
[Jury.  ]  There  is  no  trace  in  the  statutes 
or  in  the  reported  proceedings  of  the 
courts,  of  any  penal  law  against  perjury 
in  witnesses,  as  distinguished  from  that 
of  jurors,  earlier  than  Uie  reign  of  Henry 
VIII. ;  the  date  of  the  introduction  of 
the  witness's  oath  to  speak  the  truth,  in 
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use  at  the  present  day,  is  unknown,  and 
no  form  of  process  for  securing  the  at- 
tendance of  witnesses  (except  where  they 
were  added  to  the  jury)  seems  to  have 
existed  before  the  reign  of  Elizabeth. 
[Jury.  J  These  facts  tend  to  show  that 
the  offence  of  perjury  has  received  its 
present  definite  character  by  the  corre- 
sponding change  in  the  functions  of  the 
jury.  This  change  was  complete  in  the 
time  of  Sir  Edward  Coke,  as  he  defines 
perjury  nearly  in  the  same  terms  in  which 
it  is  described  in  more  modem  text-books. 
(3  Imt.,  163.) 

A  defendant  in  equity  is  guilty  of  per- 
jury by  false  swearing  in  his  answer  to 
a  plaintiff's  bill.  The  defendant  is  in 
fkct  also  a  witness,  for  he  is  bound  to 
answer  on  oath  to  the  matter  contained 
in  the  bill,  and  the  plaintiff  may  read  the 
whole  or  any  integral  portion  of  the 
defendant's  answer  as  evidence  against 
such  defendant  In  the  case  of  an  answer 
in  0quity,  the  offence  of  false  swearing 
falls  exactly  within  the  definition  given 
at  the  head  of  this  article. 

The  punishments  of  perjury  by  the 
common  law  were,  discretionary  fine  and 
imprisonment ;  the  pillory,  which  punish- 
ment was  abolished  (by  1  Vict.  c.  23) 
in  1837 ;  and  a  perpetual  incapacity  to 
give  evidence  in  courts  of  justice.  As 
to  the  penalties  for  Perjury,  see  Law, 
Criminal,  p.  205.  There  are  many  sta- 
tutes by  which  oaths  are  required  as  a 
sanction  to  statements  of  facts  under  a 
variety  of  circumstances,  and  otherwise 
than  m  judicial  proceedings ;  and  these 
statutes  frequently  declare  that  fiilse 
swearing  in  such  cases  shall  amount  to 
perjury,  and  be  punishable  as  such.  The 
Commissioners  on  Criminal  Law  have 
pointed  out  tiie  objections  to  provisions 
of  this  kind,  and  have  suggested  a  mode 
of  rendering  the  law  upon  the  subject 
more  precise  by  drawing  a  line  of  dis- 
tinction between  fidse  testimony  in  courts 
of  justice  and  false  swearing  to  facts  on 
other  occasions.  See  Fifth  Report,  pp. 
25  and  .50. 

By  the  5  &  6  William  IV.  c,  62,  de- 
clarations may  now  be  substituted  for 
oaths  in  many  extrajudicial  proceedings. 
[Oath.1 

PERPETUATION     OF      TESTI- 


MONY. A  party  who  has  an  interest 
in  property,  but  not  such  an  interest  as 
enables  him  immediately  to  prosecute  his 
claim,  or  a  party  who  is  in  possesaon  of 
property  and  fears  that  his  right  may  at 
some  future  time  be  disputed,  is  entitled 
to  examine  witnesses  in  order  to  preserre 
that  testimony,  which  may  be  lost  by  the 
death  of  such  witnesses  before  he  can 
prosecute  his  claim,  or  before  he  is  called 
on  to  defend  his  right  This  is  effected 
by  such  party  filing  a  bill  in  equity  against 
such  persons  as  are  interested  in  disput- 
ing  his  claim,  in  which  bill  he  prays  that 
the  testimony  of  his  witnesses  may  be 
perpetuated.  This  is  the  only  relief  that 
the  bill  prays.  If  the  prayer  of  the  bill 
is  granted,  a  commission  issues  to  ex- 
amine the  witnesses,  whose  depositions 
are  taken  in  the  usual  way  in  suits  in 
equity.  The  depositions,  when  taken, 
are  sealed  up  and  retained  in  the  costodj 
of  the  court  which  grants  the  commission. 
When  they  are  required  to  be  used  as 
evidence,  they  can  be  so  used,  by  per- 
mission of  the  court,  by  the  party  who 
has  filed  his  bill  or  those  who  claim 
under  him,  and  they  can  be  read  by  the 
direction  of  the  court  as  evidence  on  a 
trial  at  law,  if  it  is  then  proved  that  the 
witnesses  are  dead,  or  from  any  sufficient 
cause  cannot  attend.  If  the  witnesses 
are  living  when  the  trial  takes  place,  and 
can  attend,  they  must  be  produced.  A 
defendant  to  such  a  bill  may  join  in.  the 
commission,  and  may  examine  witaeases 
under  the  commission,  and  he  is  entitled 
to  use  their  depositions  as  evidence  in  his 
favour  at  a  fiiture  trial.    (1  Mer.,  434.) 

A  bill  to  perpetuate  testimony  may  be 
filed  by  any  person  who  has  a  Tinted 
interest,  however  small,  in  that  thin^  to 
which  he  lays  claim.  The  parties,  de- 
fendants to  such  bill,  are  those  who  have 
some  adverse  interest  to  the  plaintiff. 

PERSONALTY  AND  PERSONAl, 
PROPERTY.     [Chattels.] 

PETITION  OF  RIGHT.  In  the  first 
parliament  of  Charles  1.,  which  met  in 
1626,  the  Commons  refused  to  grant  sap- 
plies  until  certain  rights  and  privileges 
of  the  subject,  which  they  alleged  had 
been  violated,  should  have  been  solemnly 
recognised  by  a  legislative  enactment. 
With  this  view  they  framed  a  petition  to 
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the  king,  in  which,  after  reciting  variaus 
statutes  by  which  their  rights  and  privi- 
leges were  recognised,  they  pray  the  king 
*'  that  no  man  be  compelled  to  make  or 
yield  any  gift,  loan,  benevolence,  tax,  or 
such-like  charge,  without  common  con- 
sent by  act  of  parliament, — that  none  be 
called  upon  to  make  answer  for  refusal 
so  to  do, — that  freemen  be  imprisoned  or 
detained  only  by  the  law  of  the  land,  or 
b^  due  process  of  law,  and  not  by  the 
king's  special  command,  without  any 
charge,— that  persons  be  not  compelled 
to  receive  soldiers  and  mariners  into  their 
bouses  against  the  laws  and  customs  of 
the  realm, — that  commissions  for  pro- 
ceeding by  martial  law  be  revoked :  all 
which  they  pray  as  their  rights  and 
liberties  according  to  the  laws  and  statutes 
of  the  realm." 

To  this  petition  the  king  at  first  sent 
an  evasive  answer:  "The  king  willeth 
that  right  be  done  according  to  the  laws 
and  customs  of  the  realm,  and  that  the 
statutes  be  put  in  due  execution,  that  his 
subjects  may  have  no  cause  to  complain 
of  any  wrongs  or  oppressions  contrary  to 
their  just  rights  and  liberties,  to  the  pre- 
servation whereof  he  holds  himself  in 
conscience  obliged  as  of  his  own  prero- 
gative.'* This  answer  being  rejected  as 
unsatisfactory,  the  king  at  last  pronounced 
the  formal  words  of  unqualified  assent, 
**  Let  right  be  done  as  it  is  desired." 
(1  Car.  I.  c  1.)  Notwithstanding  this, 
bowever,  the  ministers  of  the  crown  caused 
the  petition  to  be  printed  and  circulated 
vrith  the  first  insufficient  answer. 

PETIT  SERJEANTY.   [Serjeant.] 

PEW.  The  word  pew  seldom  occurs 
in  writers  upon  ecclesiastical  law,  who 
almost  invariably  use  the  expression 
"  church  seat" 

There  were  no  pews  in  churches  until 
about  the  period  of  the  Refonnation,  prior 
to  which  the  seats  were  moveable,  such 
as  chairs  and  benches,  as  we  see  at  this 
time  in  the  Roman  Catholic  churches  on 
the  Continent  Before  that  time  no  cases 
are  to  be  found  of  claims  to  pews,  although 
in  the  common-law  books  two  or  three 
claims  are  mentioned  to  seats  in  a  church, 
or  particular  parts  of  a  seat  which  were 
probably  moveable  benches  or  forms. 

''By  the  general  law  and  of  common 


right"  Sir  John  Nicholl  observed  (in 
Fuller  r.  Lane,  2  Add.  EccL  Hep.,  425), 
**all  the  pews  in  a  parish  church  are 
the  common  property  of  the  parish ; 
they  are  for  the  use  in  common  of  the 
parishioners,  who  are  all  entitled  to  be 
seated  orderly  and  conveniently  so  as 
best  to  provide  for  the  accommodation  of 
all."  The  right  of  appointing  what  per- 
sons shall  sit  in  each  seat  belongs  to  the 
ordinary  (3  Inat.^  202)  ;  and  the  church- 
wardens, who  are  the  officers  of  the  or- 
dinary, are  to  place  the  parishioners 
according  to  their  rank  and  station  ;  but 
they  are  subject  to  his  control  if  any 
complaint  should  be  made  against  them." 
(Pettman  v.  Bridger,  1  PhilL,  323.)  A 
parishioner  has  a  right  to  a  seat  in  the 
church  without  any  payment  for  it  and 
if  he  has  cause  of  complaint  in  this  respect 
against  the  churchwardens,  he  may  cite 
them  in  the  ecclesiastical  court  to  show 
cause  why  they  have  not  seated  him 
properly ;  and  if  there  be  persons  occupy- 
ing pews  who  are  not  inhabitants  of  the 
parish,  they  ouj2;ht  to  be  displaced  in 
order  to  make  room  for  him.  This  ge- 
neral right  however  of  the  churchwardens 
as  the  officers  of  the  ordinary  is  subject 
to  certain  exceptions,  for  private  rights 
to  pews  may  be  sustained  upon  the  ground 
of  a  faculty,  or  of  prescription,  which 
presumes  a  fkculty. 

The  right  by  faculty  arises  where  the 
ordinary  or  his  predecessor  has  granted 
a  licence  or  faculty  appropriating  certain 
pews  to  individuals.  Faculties  have 
varied  in  their  form ;  sometimes  the  ap- 
propriation has  been  to  a  person  and  his 
family  "  so  long  as  they  continue  inha- 
bitants of  a  certain  house  in  the  parish :" 
the  more  modem  form  is  to  a  man  and 
his  fiimily  "  so  long  as  they  continue  in- 
habitants of  the  parish"  generally.  The 
first  of  these  is  perhaps  the  least  excep- 
tionable form.  (Sir  J.  Nicholl,  2  Ada,, 
426.) 

Where  a  faculty  exists,  the  ordinary 
cannot  again  interfere:  it  has  however 
been  laid  down  in  tlie  ecclesiastical  court 
that  where  a  party  claiming  by  faculty 
ceases  to  be  a  parishioner,  his  right  is 
determined.  Sir  John  Nicholl  states, 
"  Whenever  the  occupant  of  a  pew  in  the 
body  of  the  church  ceases  to  be  a  pa- 
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rishioner,  his  right  the  pew,  howsoever 
founded,  and  how  yalid  soever  daring 
his  continuance  in  the  parish,  at  once 
ceases."    ( Fuller  ^^  Lane,  2  Add^  427.) 
The  same  doctrine  has  been  sanctioned 
by  the  Court  of  King's  Bench.    (Byerley 
V.  Windus,  5  Barn,  and  Cresa.^  18.)    But 
in  a  case  In  the  Court  of  Exchequer, 
chief -baron  Macdonald  was  of  a  different 
opinion.    The  question  there  was  whether 
there  oould  be  in  law  a  prescription  for 
a  person    living   out  of  the  parish  to 
have  a  pew  in  the  body  of  the  church, 
and  it  wsui  held  that  there  might  (Lousley 
V.  Ha^ward,  1  Y.  and  /.,  583).     As  pre- 
scription presumes  a  faculty*  these  opinions 
seem  to  be  at  variance.    Where  a  claim 
to  a  pew  is  made  by  prescription  as  an- 
nexed to  a  house,  the  question  must  be 
tried  at  law.     The  courts  of  common 
law  in  such  cases  exercise  jurisdiction  on 
the  ground  of  the  pew  being  an  easement 
to  the  house  (Mainwaring  v,  Giles,   6 
Barn,  and  Aid.,  361);  and  if  the  ecclesi- 
astical courts  proceed  to  try  such  pre- 
scription, a  prohibition  would  issue.     In 
order  to  support  a  claim  by  prescription, 
occupanci/  must  be  proved,  and  also  repair 
of  the  pew  by  the  party,  if  any  has  been  re- 
quired. (Pettmanr.Bridffer,  1  P/ii7/.,325; 
R(»gers  V.  Brooks,  1  T.  B.,  431 ;  Griffith 
V.  Matthews,  5  T.  B.,  297.)    The  above 
observations  apply  to  pews  in  the  body 
of  the  church.     With  respect  to  seats  in 
the  chancel,  it  is  stated  in  the  Report  of 
the  Ecclesiastical  Commission,  page  49, 
**  the  law  has  not  been  settled  with  equal 
certainty,  and  great  inconvenience  has 
been  experienced  from  the  doubts  con- 
tinued to  be  entertained.    Some  are  of 
opinion  that  the  churchwardens  have  no 
authority    over   pews    in   the   chancel. 
Again,  it  has  been  said  that  the  rector, 
whether  spiritual  or  lay,  has  in  the  first 
instance  at  least  a  right  to  dispose  of  the 
seats;  claims  have  also  been  set  up  on 
behalf  of  the  vicar;  the  extent  of  the 
ordinary's  authority  to  remedy  any  undue 
arrangement  with  regard  to  such  pews 
has  been  questioned."    (Gibson,  226 ;  3 
Inst.,  202;  1  Brown  and  Goul.,  Bep.,  4  ; 
Griffith  V.   Matthews,    5     7!   i?.,   298; 
ClifiFord  ».  Wicks,  1  B,  and  Ad.,  498 ; 
Morgan  v»  Curtis,  3  Man,  and  Bi/l.,  389  ; 
Rich  V.  BushneU,4  Hagg.,  Ecc.  Bep.,164.) 


With  regard  to  usles  or  isles  CwiDfEs) 
in  a  church,  the  case  is  different.  The 
whole  isle  or  particular  seats  in  it  may 
be  claimed  as  appurtenant  to  an' ancient 
mansion  or  dwelling-house,  for  the  use  of 
the  occupiers  of  which  the  aisle  is  pir^ 
sumed  to  have  been  originally  built.  In 
order  to  complete  this  exclusive  rig^ht  it 
is  necessary  that  it  should  have  existed 
immemorially,  and  that  the  owners  of  the 
mansion  in  respect  of  which  it  is  daimed 
should  from  time  to  time  have  bome  the 
expense  of  repairing  that  which  they 
claim  as  having  been  set  up  by  their  pre- 
decessors.   (3  Inst.,  202.) 

The  purchasing  or  renting  of  pews  in 
churches  is  contrary  to  the  general  eccle- 
siastical law.  (Walter  v.  Gunner  and 
Drury,  1  Hagg.,  Consist.  Bep.,  314,  and 
the  cases  referred  to  in  the  note,  p.  31 S ; 
Hawkins  and  Coleman  v.  Compeigne,  3 
PhilU  16.) 

Pew-rents,  under  the  church-building 
acts,  are  exceptions  to  the  general  law ; 
and  where  rents  are  taken  in  populous 
places,  they  are  sanctioned  b^  special 
acts  of  parliament.  Pew-rents  in  priirate 
unoonsecrated  chapels  do  not  fh.ll  under 
the  same  principle,  such  chapels  being 
private  property. 

PHYSICIAN.  The  first  class  of  me- 
dical practitioners  in  rank  and  legalpre- 
eminence  is  that  of  the  physicians.  Tney 
are  (by  statute  32  Henry  VIII.)  allowed 
to  practise  physic  in  all  its  branches, 
among  which  surgery  is  enumerated. 
The  law  therefore  permits  them  bods  to 
prescribe  and  compound  their  medicines, 
and  to  perform  operations  in  surgery  as 
well  as  to  superintend  them.  These  pri- 
vileges are  also  reserved  to  them  by  the 
statutes  and  charters  relating  to  the  snr> 
geons  and  the  apothecaries.  Yet  cus- 
tom has  distinguished  the  classes  of  the 
profession.  The  practice  of  the  phy- 
sician is  universally  understood,  as  well 
by  their  college  as  the  public,  to  be  pro- 
perly confined  to  the  prescribing  of  me- 
dicines, which  are  to  be  compounded  by 
the  apothecaries ;  and  in  so  far  superin- 
tending the  proceedings  of  the  surgeon  as 
to  aid  his  operations  by  prescribing  what 
is  necessary  to  the  general  health  of  the 
patient,  and  for  the  purpose  of  counter- 
acting any  internal  disease.    It  would  he 
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impossible  to  enumerate  here  the  legal 
qoalificatious  required  bj  all  the  different 
European  universities ;  it  -will  therefore 
be  sufficient  to  mention  those  recognised 
in  the  British  dominions. 

In  the  university  of  Oxford,  for  the  de- 
gree of  Bachelor  of  Medicine,  it  is  neces- 
sary that  the  candidate  should  have  com- 
pleted twenty-eight  terms  from  the  day 
of  matriculation ;  that  he  should  have 
gone  through  the  two  examinations  re- 
quired for  the  degree  of  bachelor  of  arts ; 
tiiat  he  should  have  spent  at  least  three 
years  in  the  study  of  his  profession ;  and 
that  he  should  be  examined  by  the  Re- 
gius Professor  of  medicine  and  two  other 
examiners  of  the  degree  of  M.D.  in  the 
theory  and  practice  of  medicine,  ana- 
tomy, physiology,  and  patholog]^ ;  in  ma- 
teria medica,  as  well  as  chemistry  and 
botany,  so  far  as  they  illustrate  the  sci- 
ence of  medicine ;  and  in  two  at  least  of 
the  following  ancient  medical  writers, 
viz.  Hippocrates,  Celsus,  Aretaeus,  and 
Galen.  After  taking  the  degree  of  Ba- 
chelor of  Medicine,  a  licence  to  practise 
is  delivered  to  the  candidate,  under  the 
common  seal  of  the  university. 

For  the  degree  of  Doctor  of  Medicine, 
the  candidate  is  required  to  have  com- 
pleted forty  terms  from  the  day  of  matri- 
culation; and  to  recite  publicly  in  the 
schools  a  dissertation  upon  some  subject, 
to  be  approved  by  the  Regius  Professor, 
to  whom  a  copy  of  it  is  afterwards  to  be 
presoited. 

At  Cambridge  a  student,  before  he  can 
proceed  to  the  degree  of  Bachelor  of  Me- 
dicine, must  have  entered  on  his  sixth 
year,  have  resided  nine  terms,  and  have 
passed  the  previous  examination:  the 
necessary  certificates,  &c.  are  much  the 
same  as  those  required  at  Oxford.  A 
Doctor  of  Medicine  must  be  of  five  years' 
standing  from  the  de^e  of  M.B. 

Since  the  university  of  London  has 
been  chartered,  in  1837,  the  degrees  of 
Hachelor  and  Doctor  of  Medicine,  among 
others,  have  been  conferred  there.  The 
regulations  under  which  these  degrees 
are  conferred  are  printed  in  the  London 
University  Calendar  for  1845. 

In  Scotland  the  degree  of  doctor  of 
medicine  is  conferred  by  the  univer^ 
uties  of   Edinburgh,    Glasgow,  Aber- 


deen, and  St.  Andrews,  from  which  last- 
named  university  a  diploma  can  still 
be  obtained  without  residence;  the  regu- 
lations at  the  others  contain  nothing  par- 
ticularly worthy  of  notice. 

In  Ireland  the  King  and  Queen*s  Col- 
lege of  Piiysicians  exereise  much  the 
same  autliority  as  the  English  college. 
The  degrees  of  Bachelor  and  Doctor  of 
Medicine  conferred  by  Trinity  College, 
Dublin,  rank  with  the  same  degrees  re- 
spectively from  Oxford  and  Cambridge, 
and  are  never  given  without  previous 
study  in  arts,  which  occupies  four  years. 
For  the  degree  of  M.D.  five  years  must 
have  elapsed  since  the  degree  of  M.B. 
was  conferred;  the  candidate  is  then  to 
undergo  a  second  examination,  and  write 
and  publish  a  Latin  thesis  on  some  me- 
dical subject 

By  the  English  law  a  physician  is  ex- 
empted from  serving  on  juries,  from 
serving  various  offices,  and  from  bearing 
arms.  He  is  (according  to  Willcock,  p. 
105)  responsible  for  want  of  skill  or  at- 
tention, and  is  liable  to  make  compensa- 
tion in  pecuniary  damages  (as  fiu*  as  such 
can  be  deemed  a  compensation)  to  any  of 
his  patients  who  may  have  suffered  injury 
by  any  gross  want  of  professional  know- 
ledge on  his  part. 

In  England  physicians  were  once 
sometimes  rewarded  by  the  grant  of 
church  livings,  prebendaries,  and  dean- 
eries ;  and  the  names  of  some  are  pre- 
served who  were  made  bishops.  The 
fee  of  a  physician  is  honorary,  and  it 
cannot  be  recovered  by  an  action  at  law ; 
and  every  person  professing  to  act  as  a 
physician  is  precluded  from  assuming  a 
different  character,  as  that  of  a  surgeon 
or  apothecary,  for  the  purpose  of  recover- 
ing his  iees,  although  he  may  in  fact  be 
a  surgeon  or  apothecary,  or  a  person  who 
had  no  right  to  practise  as  a  physidan. 
It  has  likewise  been  determined  that  a 
custom  in  the  defendant's  neighbourhood 
to  pay  physicians  at  a  certain  rate  is  im- 
material, and  gives  them  no  greater  right 
to  bring  the  action  than  in  places 
where  no  such  custom  is  known.  (Will- 
cock,  p.  3.)  A  physician  however  of 
great  eminence  may  be  considered  rea- 
sonably entitied  to  a  larger  recompense 
than  one  who  has  not  equsd  practice,  after 
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it  has  become  publicly  understood  that  he 
expects  a  larger  fee;  inasmuch  as  the 
party  applying  to  him  must  be  taken  to 
have  employed  him  with  a  knowledge  of 
this  circumstance.  '  (Ibid.) 

PHYSICIANS,  ROYAL  COLLEGE 
OF,  was  founded  through  the  instrumen- 
tality of  Linacre,  who  obtained,  by  his 
interest  with  Cardinal  Wolsey,  letters  pa- 
tent from  Henry  VIII.,  dated  in  the  year 
1518.  This  charter  granted  to  John 
Chambre,  Thomas  Linacre,  Ferdinand  de 
Victoria,  Nicholas  Halsewell,  John  Fran- 
cis and  Robert  Yaxley,  that  they,  and  all 
men  of  the  same  faculty  of  and  in  the  city 
of  London,  should  be  in  fact  and  name 
one  body  and  per[>etual  community  or 
college ;  and  that  the  same  community  or 
college  might  yearly  and  for  ever  elect 
and  make  some  prudent  man  of  that  com- 
munity expert  in  the  &culty  of  medicine, 
president  of  the  same  college  or  commu- 
nity, to  supervise,  observe,  and  govern 
for  that  year  the  said  college  or  commu- 
nity, and  all  men  of  the  same  faculty,  and 
their  afbirs,  and  also  that  the  president 
and  college  of  the  same  community  might 
elect  four  every  year,  who  should  have 
the  supervision  and  scrutiny,  &c.  of  all 
'  physicians  within  the  precinct  of  London. 
The  statute  (14  Henry  VIII.)  confirmed 
this  charter,  and  further  ordained,  that 
the  six  persons  above  named,  choosing  to 
themselves  two  more  of  the  said  common- 
aJty,  should  from  henceforth  be  called  and 
cleaped  elects ;  and  that  the  same  elects 
should  yearly  choose  one  of  them  to  be 
president  of  the  said  commonalty ;  and 
then  provided  for  the  election  of  others 
to  supply  the  rooms  and  places  of  such 
elects  as  should  in  future  be  void  by  death 
or  otherwise,  which  was  to  be  made  by 
the  survivors  of  the  same  elects.  The 
statute  (32  Henry  VIII.)  provides  that 
from  thenceforth  the  President,  Com- 
mons, and  Fellows  might  yearly,  at  such 
time  as  they  should  think  fit,  elect  and 
choose  four  persons  of  the  said  Commons 
and  Fellows,  of  the  best  learned,  wisest, 
and  most  discreet,  such  as  ihey  should 
think  convenient,  and  have  experience  in 
the  faculty  of  physic,  to  search  and  ex- 
amine apothecaries*  wares,  &c  This  last 
appointment  is  independent  of  the  con- 
stitution of  the  body,  the  persons  so  ap- 


pointed being  officers  for  a  special  pnr- 
pose ;  and  it  has  been  usual  to  select  for 
this  office  the  same  four  persons  in  whom 
the  government  of  the  physicians  is  re- 
posed by  the  charter  and  statute  of  the 
14th  of  that  king. 

The  constituted  officers  then  of  this 
corporation  are  the  eight  elects,  of  whom 
one  is  to  be  president,  and  four  gonrer- 
nors,  who  have  generally  borne  the  name 
of  censors.    Therv  is  nothing  to  be  ga- 
thered from  the  charter  or  statutes  ia  any 
way  tending  to  exclude  any  of  the  elects, 
except  the  president,  from  the  office  of 
censor ;  and  as  no  duties  are  assigned  to 
the  elects,  except  those  of  filling  up  their 
own  number,  electing  one  of  themselv^ 
to  be  president,  and  granting  testimoniais 
to  country  practitioners,  they  may  be  ra- 
ther regarded  as  candidates  for  the  office 
of  president  than  as  active  officers  of  the 
corporation.     The  college  is  bound   to 
choose  four  censors,  for  the  punxxse  of 
discharging   the    duties   confided  in  it, 
which  are  to  be  executed  by  these  offi- 
cers.    It  is  also  incumbent  on  the  elects 
to  preserve  their  number,  so  that  there 
may  at  no  time  be  less  than  five,  indnd- 
ing  the  president,  as  they  would  not,  after 
a  &rther  reduction,  be  capable  either  <tf 
electing  a  president  or  choosing  others  to 
fill   the  vacancies  in  their  own   body. 
(Willcock,  On  the  Laws  of  the  Medical 
Profession^  p.  32.)    It  is  evident  that  the 
charter  so  far  incorporated  all  persons  of 
the  same  &culty,  of  and  near  London, 
that  every  person  on  the  23rd  of  Septem- 
ber in  the  10th  year  of  the  reign  of  Henry 
VIII.  falling    within    that   description, 
was  entitled  to  be  admitted  into  the  asso- 
ciation.    Such  of  them  as  had  aviuJed 
themselves  of  this  privilege,  and  others 
subsequently  admitted,  are  the  persons  de- 
scribed by  statute  32  Henry    VIII.  as 
*  Commons  and  Fellows  *  (quoted  in  Will- 
cock,  p.  13\    But  as  to  the  persons  who 
should  afterwards  enjoy  that  distinction, 
the  original  charter  and  all  subsequent 
statutes  are  silent.    James  I.  and  Charles 
II.  jjranted  charters  to  this  body.  The  first 
is  silent  as  to  the  mode  of  continuing  it ; 
but  the  charter  of  Charles,  after  limiting 
the  number  of  Fellows  to  forty,  directed 
that  when  a  vacancy  should  occur  in  that 
number,  the  remainder  should  elect  one 
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of  the  most  learned  and  able  persons 
skilled  and  experienced  in  physic,  then  of 
the  commonalty  of  members  of  the  college. 
Cach  of  these  charters  seems  to  have  been 
granted  with  a  view  to  the  enactment  of 
a  bill  to  the  same  effect,  as  the  kin^  re- 
spectively pledged  themselves  to  give  it 
the  royal  assent.  No  statute  has  been  at 
any  time  passed  in  pursuance  of  this  pur- 
pose ;  and  it  is  very  doubtful  how  far  and 
in  what  manner  the  charters  have  been 
accepted  by  the  college,  though  they  have 
certainly  been  several  times  acted  upon. 
(Willcock,  p.  34.) 

The  licentiates  of  the  college  who  may 
practise  within  the  precincts  of  London 
and  seven  miles  round  it  were  (until 
1836)  ofthree  orders,  viz.  Fellows,  Can- 
didates, and  mere  Licentiates.  The  last 
of  these  classes,  generally  denominated 
licentiates,  are  those  who  have  only  a 
licence  to  practise  physic  within  the  pre- 
cincts above  described.  The  second  class 
was  abolished  in  1836.  The  first  class 
are  those  who  have  received  that  licence, 
but  whose  licence  also  shows  that  they 
are  admitted  to  the  order  of  fellows. 
This  licence  has  often  been  called  a  di- 
ploma,  but  as  it  confers  no  degrees,  the 
word  is  not  properly  applied,  according 
to  its  more  strict  signification. 

The  common  law  having  given  every 
man  a  right  to  practise  in  any  profession 
or  business  in  which  he  is  competent,  the 
effect  of  14  Henry  V III.  must  be  taken  to 
be  this  ;  it  has  left  to  every  man  his  com- 
mon law  right  of  practising  in  the  pro- 
fession of  physic,  as  in  any  other  profes- 
sion, if  competent,  and  has  appointed  the 
president  and  college  to  be  judges  of  this 
competency.  (Willcock,  p.  38.)  The 
Diode  of  examination  is  wholly  in  the 
discretion  of  the  college,  which  has  con- 
fided the  immediate  direction  of  it  to  the 
censors.  It  has  however  also  appointed 
fbat  the  doors  of  the  censors'  chamber 
shall  be  open  to  all  fellows  who  may  think 
proper  to  be  present,  and  that  they  may 
take  part  in  the  examination,  should  they 
think  fit;  and  that  the  fellows  may  have 
an  opportunity  of  availing  themselves  of 
this  right,  it  is  appointed  that  all  exami- 
nations shall  take  place  at  a  court  held  at 
certain  r^lar  intervals.    (/6W,  p.  41.) 

The  order  of  Candidates  was  abolished 


in  1836,  as  above  stated,  but  there  were 
reserved  to  students  then  in  the  uni- 
versities of  Oxford  and  Cambridge  their 
inchoate  rights. 

The  order  of  Fellows  comprises  those 
who  are  admitted  into  the  fellowship, 
community,  commonalty,  or  society  of 
the  coUe^.  The  charter  incorporated 
all  physicians  then  legally  practising  in 
London,  so  that  each  of  them  who  thought 
proper  to  accept  it  became  ipso  facto  a 
member  or  fellow ;  but  as  all  future  prac- 
titioners, within  the  precincts  of  and  seven 
miles  round  that  city,  were  required  to 
obtain  the  licence  of  the  college,  there 
soon  arose  two  orders  of  the  profession. 
The  fellows  attempted  by  various  by- 
laws to  limit  their  own  number,  but  seem 
to  have  considered  the  licentiates  as 
members  of  the  college,  or  the  commons, 
and  themselves  as  forming  a  select  body 
for  the  purpose  of  government  To  this 
state  of  the  society  the  statute  32  Henry 
VIII.  seems  to  allude  in  speaking  of  the 
"commons  and  fellows."  The  charter 
of  Charles  II.  expressly  notices  these 
orders  as  forming  the  body  of  the  society, 
inasmuch  as  it  directed  tiiat  new  fellows 
should  be  elected  from  among  the  com- 
mons of  Hie  society.  {Ibid.,  p.  44.)  The 
by-laws  that  formerly  existed  as  to  the 
election  of  fellows  have  been  repealed, 
and  the  following  are  the  reguiatious 
published  by  authority  of  the  college,  by 
which  it  is  now  governed. 

Reflations  of  the  Moyal  College  of 
Physicians  of  London. — The  College  of 
Physicians,  having  for  some  years  past 
found  it  necessary  from  time  to  time  to 
make  alterations  in  the  terms  on  which 
it  would  admit  candidates  to  examination 
and  license  them  to  practise  as  physicians, 
has  reason  to  believe  that  neither  the 
character  nor  object  of  those  alterations, 
nor  even  the  extent  of  the  powers  with 
which  it  is  invested,  has  been  fully  and 
properly  understood. 

The  college  therefore  considers  it  right 
at  this  time  to  make  public  a  statement 
of  the  means  which  it  possesses  within 
itself  of  conferring  the  rank  and  privi- 
leges of  physician  on  all  those  who.  hav- 
ing had  the  advantage  of  a  liberal  edu- 
cation, both  general  and  professional,  can 
prove  their  qualifications  by  producing 


PHYSICIANS. 


[  512] 


PHYSICIANS. 


proper  tesdmonials  and  sabmitdng  to 
adequate  examiuations. 

Every  candidate  for  a  diploma  in  me- 
dicine, upon  presenting  himself  for  ex- 
amination, shall  produce  satisfactory  evi- 
dence, I,  of  unimpeached  moral  charac- 
ter ;  2,  of  having  completed  the  twenty- 
sixth  year  of  his  age ;  and,  3,  of  having 
devoted  himself  for  five  years,  at  least, 
to  the  study  of  medicine. 

The  course  of  study  thus  ordered  by 
the  college  comprises : — 

Anatomy  and  physiolo^sy,  the  theoiy 
and  practice  of  physic,  forensic  medi- 
cine, chemistry,  materia  medica  and 
botany,  and  the  principles  of  midwifery 
and  surgery. 

With  regard  to  practical  medicine,  the 
college  considers  it  essential  that  each 
candidate  shall  have  diligently  attended, 
for  tiiree  entire  years,  the  physicians' 
practice  of  some  general  hospi^  in  Great 
Britain  or  Ireland,  containing  at  least 
one  hundred  beds,  and  having  a  regular 
establishment  of  physicians  as  well  as 
surgeons. 

Candidates  who  have  been  educated 
abroad  will  be  required  to  show  that,  in 
addition  to  the  full  course  of  study  al- 
ready specified,  they  have  diligenUy  at- 
tended the  physicians'  practice  in  some 
seneral  hospital  in  this  country  for  at 
teast  twelve  months. 

Candidates  who  have  already  been  en- 
gaged in  practice,  and  have  attained  the 
age  of  forty  years,  but  have  not  passed 
tiirough  the  complete  course  of  study 
above  described,  may  (under  special  cir- 
cumstances to  be  judged  of  by  the  Cen- 
sors' Board)  be  admitted  to  examination 
upon  presenting  to  the  censors'  board 
such  testimonials  of  character,  general 
and  professional,  as  shall  be  satis&ctory 
to  the  college. 

The  first  examination  is  in  anatomy 
and  physiology,  and  is  understood  to  com- 
prise a  knowledge  of  such  propositions  in 
any  of  the  physical  sciences  as  have 
reference  to  the  structure  and  fhnctious 
of  the  human  body. 

The  second  examination  includes  all 
that  relates  to  the  causes  and  symptoms  of 
diseases,  and  whatever  portions  of  the 
collateral  scienoes  may  appear  to  belong 
to  these  subjectt. 


The  third  examination  relates  to  the 
treatment  of  diseases,  including  a  scientific 
knowledge  of  all  the  means  used  for  that 
purpose. 

The  three  examinations  are  held  it 
separate  meetings  of  the  censors'  boanL 
The  vivd  voce  part  of  each  is  carried  on 
in  Latin,  except  when  the  board  deems  it 
expedient  to  put  questions  in  Engltdi, 
and  permits  answers  to  be  returned  in  the 
same  language. 

The  college  is  desirous  that  all  Aoee 
who  receive  its  diploma  shoald  have  bad 
such  a  previous  education  as  would  imply 
a  competent  knowledge  of  Greek,  but  it 
does  not  consider  this  indispensable  if  the 
other  qualifications  of  the  candidate  prove 
satisfactory;  it  cannot  however,  on  any 
account,  dispense  with  a  familiar  know- 
ledge of  the  Latin  language,  as  ooosti- 
tuting  an  essential  part  of  a  liberal  edoca- 
tion ;  at  the  commencement  therefore  of 
each  oral  examination,  the  candidate  is 
called  on  to  translate  vivd  voce  into  Latin 
a  passage  firom  Hippocrates,  Galen,  or 
Aretseus ;  or,  if  he  declines  this,  he  is»  at 
anv  rate,  expected  to  construe  into  fiif- 
lish  a  portion  of  the  works  of  Celsiu,  or 
Sydenham,  or  some  other  Latin  medical 
author. 

In  connection  with  the  oral  examina- 
tions, the  candidate  is  required,  on  three 
separate  days,  to  give  written  answers  in 
English  to  questions  on  the  different  sub- 
jects enumerated  above,  and  to  translate 
in  writing  passages  from  Greek  or  Latin 
books  relating  to  medicine. 

The  qualifications  required  for  Extra* 
Licentiates,  t.  e,  persons  [  approved  for 
practising  physic  out  of  the  city  of  Lon- 
don and  seven  miles  thereof  punoant  to 
statute  14  &  15  Henry  VIIL  chap.  &, 
sect.  3,  are  the  same  as  those  above  stated 
for  Licentiates  or  members. 

Those  who  are  approved  at  all  the 
exanunations  receive  a  diploma  under  the 
common  seal  of  the  college. 

The  college  gives  no  particular  rules 
as  to  the  details  of  previous  education, 
or  the  places  where  it  is  to  be  obtuned. 
It  will  be  obvious  however,  from  a  re- 
ference to  the  character  and  extent  of  the 
study  above  described,  the  manner  in 
which  the  examinations  are  conducted, 
and  the  mature  age  of  the  candidates,  as 
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afSordiDff  foil  time  ibr  acquiring  the  ne- 
cessary knowledge,  that  there  will  be 
ample  security  afforded  to  the  public  and 
the  profession,  that  none  bat  those  who 
have  had  a  liberal  and  learned  edacation 
can  presume,  with  the  slightest  hope  of 
Bucoess,  to  offer  themselves  ibr  approval 
to  the  censors'  board ;  and  as  the  colle^ 
trusts  that,  by  a  faithful  discharge  of  its 
own  duty,  it  can  promise  itself  the  satis- 
ftction  of  thus  continuing  to  admit  into 
the  order  of  English  phvsicians  a  body 
of  men  who  shall  do  it  honour  by  their 
qjiialifications,  both  general  and  profes- 
sional, it  is  prepared  to  regard  in  the 
same  light,  and  address  by  the  same  ap- 
pellation, all  who  have  obtained  its  di- 
ploma, whether  they  have  graduated  else- 
where or  not 

Much  carious  information  respecting 
the  antiquities  of  the  College  of  Phy- 
sicians is  to  be  found  in  *  The  Gold- 
headed  Cane,'  an  amusing  and  interesting 
little  volume  by  the  late  Dr.  Maemichael. 
He  tells  us  (p.  120)  that  its  very  first 
meetings  immediately  after  its  establish- 
ment, 1518,  were  held  in  the  house  of 
Linacre,  called  the  Stone  House,  Na  5, 
Kniffht  Rider  Street,  which  still  belongs 
to  toe  college.  About  the  time  of  the 
•cceasion  of  Charles  I.  the  college  re- 
moved to  anotiier  spot,  and  took  a  house 
of  the  dean  and  chapter  of  St  Pauls,  at 
the  bottom  of  Amen  Comer.  During 
the  civil  wars  their  premises  were  con- 
denmed  as  part  of  tne  property  of  the 
church,  and  sold  by  public  auction;  on 
vrhich  occasion  Dr.  Hamey  became  the 
parchaser,  and  two  years  afterwards,  1 649, 
gave  them  in  perpetuity  to  his  colleagues. 
The  great  fire  of  London,  1666,  consumed 
the  college  and  the  whole  of  tiie  library 
with  the  exception  of  one  hundred  and 
twelve  folio  volumes.  For  the  next  few 
years  the  meetings  of  the  fellows  were 
generally  held  at  the  house  of  the  pre- 
sident, while  a  new  college  was  being 
built  on  a  piece  of  ground  that  had  been 
bought  in  Warwidc  Lane.  This  was 
completed  in  four  years,  and  was  opened, 
without  any  particular  ceremony,  on  the 
asth  of  February,  1674,  under  tiie  pre- 
sidency of  Sir  George  Ent  Here  the 
fellows  continued  to  Wd  their  meetings 
till  within  a  lew  years,  when  (as  Dr. 
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Maemichael  says)  **  the  change  of  fashion 
having  overcome  the geniiu  loci"  the  pre- 
sent  new  college,  at  the  north-west  comer 
of  Tra&lgar  Square,  was  opened  on  the 
25tiiof  June,  1825. 

PIEPOWDER  COURT    [Markot.] 

PILLOKY.  The  pillory  was  a  mode 
of  punishment  for  crimes  by  a  public 
exposure  of  the  offender,  used  for  many 
centuries  in  most  of  the  countries  of 
Europe  under  various  names.  In  France 
it  was  called  pUloriey  and  in  more  recent 
times  carcan ;  and  in  Germany,  pranger. 
It  was  abolished  in  England  m  tne  year 
1837,  by  the  statute  I  Vict  c.  23. 

In  modem  times  the  English  pillory 
was  a  wooden  frame  or  screen,  raised 
several  feet  from  the  ground,  and  behind 
which  the  culprit  stood,  supported  upon 
a  platform,  his  head  and  arms  being 
thrust  through  holes  in  the  screen,  so  as 
to  be  exposed  in  front  of  it ;  and  in  this 
position  he  remained  for  a  definite  time, 
sometimes  fixed  by  law,  but  usually 
assigned  at  the  discretion  of  the  judge 
who  passed  the  sentence.  The  form  of 
the  judgment  was,  that  the  ''  defendant 
should  be  set  in  and  upon  the  pillory." 
In  a  case  which  occurred  in  1759,  an 
under-sheriff  of  Middlesex  was  fined 
fifty  pounds  and  imprisoned  for  two 
months  by  the  Court  qf  King's  Bench, 
because,  in  executing  the  sentence  upon 
Dr.  Shebbeare,  who  had  been  oonvicti'd 
of  a  political  libel,  he  had  allowed  him 
to  be  attended  upon  the  platform  by  a 
servant  in  livery,  holding  an  umbrella 
over  his  head,  and  to  stand  withoot 
having  his  neck  and  arms  confined  t'ji 
the  pulory.  (Burrow's  RepoiU,  vol.  ii. 
p.  791.) 

The  public  exposure  of  the  offender 
as  a  punishment  is  liable  to  many  ob- 
jections, besides  the  inequality  of  its  opera- 
tion ;  and  the  efficacy  of  all  punishments 
which  merely  disgrace  the  offender,  has 
been  questioned  by  some  of  the  most 
distinguished  modem  writers  on  criminal 
law.  (Rossi,  TraiU  de  Droit  P^hal, 
p.  483;  Hans,  Pnjet  de  Code  P^nal 
Belgey  vol.  i.  p.  143.)  In  consequence 
of  uie  recent  direction  of  public  opinion 
to  this  subject,  punishments  of  tiiis 
kind  have  been  lately  expunged  from 
most  of  the  modem  systems  of  penal 
2l 
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law  in  Europe.  In  England  the  pil- 
lory was  abolished  in  1837,  by  the 
statute  above  referred  to ;  in  France,  the 
carcan  was  discontinued  upon  the  re- 
vision of  the  Code  Penal  in  1832 ;  and 
in  Uie  nnmerous  codes  and  schemes  of 
codes  which  have  appeared  in  the  dif- 
ferent states  of  Germany  during  the  pre- 
sent century,  punishments  by  public  ex- 
posure of  the  person  or  otherwise  tend- 
ing generally  to  degrade  the  character 
have  been  omitted.  {Entwurfejur  Wur- 
temberg,  Sachaen^  Hannover,  Baden,  &c) 
It  is  remarkable  that  the  Bavarian  code 
of  1813,  which  is  genttrally  founded  on 
just  and  enlightened  principles  of  crimi- 
nal law,  aud  which  formed  the  com- 
mencement of  the  series  of  improvements 
which  have  since  taken  place  in  Ger- 
many, contains  the  objectionable  pro- 
vision that  a  criminal  capitally  convicted 
shall,  in  certain  aggravated  cases,  un- 
dergo a  public  exposure  on  the  pranger 
for  half  an  hour,  previously  to  his  execu- 
tion. {Str(tfgeset2ouch  Jiir  Baiem,  art  6.) 
PILOT.  [Ships  :  Trinity  House.] 
PIOUS  USES.  I  Uses,  Charitable.] 
PIPE-OFFICE,  or  more  properly  the 
Office  of  the  Clerk  of  the  Pipe,  a  very 
ancient  office  in  the  court  of  Exchequer. 
It  was  formerly  at  Westminster,  but  was 
removed  to  Somerset  House  towards  the 
close  of  the  last  century,  where  the 
duties  of  the  office  were  performed,  and 
where  the  records  belonging  to  it  were 
kept,  till  the  abolition  of  the  office  of 
clerk  of  the  pipe,  and  with  it  that  of  the 
comptroller  of  the  pipe,  by  the  act  3  & 
4  William  IV.  c.  99.  By  that  act  the 
records  which  had  been  accumulated  in 
the  performance  of  the  duties  of  this 
office  were  transferred  to  the  custody 
of  the  king's  remembrancer  of  the  ex- 
chequer. 

The  business  of  the  office  had  been 
much  reduced  by  an  act  of  52  George 
III.,  which  transferred  the  management 
of  portions  of  the  land  revenue  of  the 
crown  to  the  office  of  woods  and  forests, 
and  by  acts  of  I  &  2  George  IV.  c.  121, 
and  3  Geo.  IV.  c  88,  which  transferred 
the  duty  of  recording  what  were  called 
the  foreign  accounts,  or  those  of  supplies 
granted  by  parliament,  to  the  audit  and 
tax    '^ 


Still  in  this  office  was  made  up  year  liy 
year  the  record  called  the  great  roll  of 
the  pipe,  or  more  correctly  me  great  roll 
of  the  exchequer,  in  which  was  entered 
the  revenue  accruing  to  the  crown  in  the 
dififerent  counties  of  the  realm,  for  the 
charging  and  discharging  the  sheriff 
and  other  aooonntanta.  Of  this  roll  the 
deputy  clerk  of  the  pine  gives  the  follow- 
ing account  in  reply  to  the  cirealsr 
questions  of  the  Commissioneis  on  the 
Public  Records  in  1832  :—**  The  andent 
revenues  here  recorded  were  «ther 
certain  or  casual.  The  certain  reveone 
consisted  of  fiirms,  fee  iarms,  casde- 
guard  rents,  and  other  rents  of  various 
kinds ;  the  casual  part  was  composed  of 
fines,  issues,  amercements,  recognizances, 
profits  of  lands  and  tenements,  goods  and 
chattels  received  into  the  hands  of  the 
crown  on  process  of  extents,  outlawry, 
diem  clausit  extremum,  and  other  writs 
and  processes ;  wards,  marriages,  relief, 
suits,  seignories,  felons'  goods,  deodands, 
and  other  profits  casually  arising  to  the 
crown  by  virtue  of  its  prerogative.'' 
{Raoori  of  Commusionen  of  PvoUc  Be' 
cards,  1837,  p.  198.) 

Of  these  annual  rolls  there  is  a  series 
commencing  in  the  seoond  year  of  Kio; 
Henry  II.,  m  the  year  of  our  Lord  1155, 
and  continued  to  the  breaking  up  of  the 
office  in  1834.  It  is  justly  spoken  of  bj 
Madox,  the  author  of  *  The  Histotv 
of  the  Exchequer,'  as  *'a  most 
stately  record,"  and  it  is  said  tfatt 
no  country  in  Europe  possesses  ao; 
record  that  can  be  compared  with  it 
Two  only  of  these  rolls  have  been  lost 
It  approaches,  as  we  see,  in  antiquity  to 
about  seventy  years  from  the  date  of  the 
preparation  of  the  great  survey  of 
England  by  the  Conqueror,  known  by 
the  name  of  *  Domesiday  Book.'  h 
abounds  with  valuable  notices  of  the 
persons  who  are  distinguished  in  Engii^ 
history  through  the  whole  of  this  period, 
and  of  the  transactions  of  the  time,  re- 
corded in  every  instance  by  a  con- 
temporaneous hand. 

There  is  one  roll  of  a  still  earlier  date, 
which  has  e^ddently  been  saved  by  soae 
fortunate  chance  when  the  other  rolls  of 
the  same  reign  perished.  It  was  fo^ 
merly  thought  to  be  the  roU  of  the  Ut 
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of  Henry  11. ;  but  the  antiquaries  of  the 
seventeenth  century,  on  an  imperfect 
survey  of  its  contents,  determined  that 
it  belonged  to  the  fifth  year  of  King 
Stephen.  Accordingly  it  has  been  re- 
garded in  the  office  as  a  roll  of  that 
reign,  and  as  the  roll  of  the  5th .  of 
Stephen  it  has  been  repeatedly  quoted 
by  hbtorical  writers,  and  especially  by 
Dugdale,  in  his  '  History  of  the  Baronage 
of  JE^gland,'  and  who^  in  numerous 
instances,  has  referred  facts  mentioned 
in  it  to  the  fifth  year  in  the  reign  of 
Stephen.  Madox  aiso  often  quotes  it  as 
the  roll  of  the  5th  of  Stephen,  though 
he  saw  enough  in  it  to  lead  him  to  refer 
it  to  the  reign  of  Henr^  I.  This  roll 
has  been  printed  and  published  by  the  late 
Commissioners; on  the  Public  Records, 
a&d  Mr.  Hunter,  one  of  the  sub-com- 
missioners, prefixed  to  it  a  disquisition 
on  the  year  to  which  it  belongs,  in  which 
he  has  shown  that  it  is  the  roll  of  the 
thirty-first  year  of  the  reign  of  King 
Henry  I. :  ttms  carrying  it  ^k  into  the 
reign  of  one  of  the  sons  of  the  Con- 
queror, from  which  scarcely  any  national 
record  except  this  has  descended,  and 
removing  at  once  idl  the  great  historical 
difficulties  which  have  arisen  ftx>m  re- 
ferring it  to  the  reign  of  his  successor 
Stephen. 

The  Commi^oners  on  the  Public 
Records  have  printed  other  portions  of 
the  early  pipe  rolls,  but  the  volumes 
have  not  been  completed. 

Beside  the  great  rolU  there  was  a 
similar  roll  prepared  by  the  comptroller 
of  the  pipe,  which  has  been  called  the 
cbancelloF^s  roll.  This  series  is  far  less 
complete  than  the  other;  and  as  it 
difiered  but  slightly  from  the  great  roll, 
and  was  never  consulted,  and  as  it 
appeared  desirable  that  access  should  be 
made  easier  to  it  than  could  be.  the  case 
while  it  remained  in  the  custody  of  the 
officers  of  the  exchequer,  the  late  Commis- 
sioners on  the  Public  Records  directed 
the  removal  of  it  to  the  British  Museum. 

As  to  the  name  of  Pipe  applied  to  this 
officer  and  to  the  great  roll  of  the  ex- 
chequer, one  conjecture  is,  that  the  rolls 
are  so  called  because  in  form  they  re- 
semble pipes,  another  that  they  were 
transmitted  through  a  certain  pipe  fh)m 


one  room  of  the  exchequer  to  another.  It 
may  be  considered  an  undecided  ques- 
tion. 

PIRACY,  PIRATE  (immediately  from 
the  Latin  piratOy  and  remotely  from  the 
Greek  xttparfit,  which  had  the  same  signi- 
fication as  our  word  pirate). 

The  offence  of  piracy,  by  the  common 
law  of  England,  consists  in  committing 
those  acts  of  robbery  and.  depredation 
upon  the  high  seas,  which,  if  committed 
upon  land,  would  have  amounted  to  felony 
there.  (4  Black.,  72.) 

By  statute  some  other  offences  are 
made  piracy,  as  by  stat.  U  &  12  Wm. 
III.  c.  7,  if  any  natural-bom  sub- 
ject commits  any  act  of  hostility  upon 
the  high  seas  against  others  of  his  ma- 
jesty's subjects,  under  colour  of  a  com- 
mission from  any  foreign  power,  or  if 
any  commander  or  other  sea-iaringpersou 
shall  betray  his  trust,  and  run  away  with 
any  ship,  boat,  ordnance,  ammunition,  or 
goods ;  or  if  he  yields  them  up  volun- 
tarily to  a  pirate,  or  conspires  to  do  these 
acts ;  or  if  any  person  assaults  the  com- 
mander of  a  vessel  to  hinder  him  from 
fighting  in  defence  of  his  ship,  or  confines 
him,  or  makes  or  endeavours  to  make  a 
revolt  on  board,  he  shall  for  each  of  these 
offences  be  adjudged  a  pirate.  The  com- 
manders or  seamen  wounded,  and  the 
widows  of  such  seamen  as  are  slain,  in 
an  engagement  with  pirates,  are  entitled  to 
a  bounty  not  exceeding  one-fiftieth  part 
of  the  value  of  the  cargo  on  board, 
which  is  to  be  equally  divided ;  and  sea- 
men who  are  wounded  are  entitled  to  a 
pension  from  Greenwich  Hospital. 

By  the  stat.  8  Geo.  I.  c.  24,  the  trading 
with  known  pirates,  or  furnishing  them 
with  stores  or  ammunition,  or  fitting  out 
any  vessel  for  that  purpose,  or  in  anywise 
consulting,  combining,  confederating,  or 
corresponding  with  them ;  or  the  forcibly 
boarding  an^  merchant  vessel,  though 
without  seizmg  or  carrying  her  off,  and 
destroying  or  throwing  any  of  the  goods 
overboard,  shall  be  deemed  piracy.  (4 
Blacks.,  72, 269;  and  Abbott,  O/i  Sfiipping, 
140,  141,  142,  2.39.)  The  dealing  in 
slaves  on  the  high  seas  is  piracy,  aud 
subjects  a  person  to  transportation  for 
life  or  not  less  than  fifteen.yeai-s,  or  to  b« 
imprisoned  for  not  exceeding  tliree  year& 
2l  2 
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(5  Geo.  IV.  c.  113;  1  Vict  c.  91.)  The 
6  Geo.  IV.  c.  49,  for  encoara^ng  the 
capture  of  piratical  vessels,  provides  that 
officers,  seamen,  marines,  and  others, 
actually  on  board  any  kin^s  ship  at  the 
taking  or  destroying  any  piratical  vessel, 
shall  receive  the  sum  of  20/.  for  each 
pirate  taken  or  killed  during  the  attack, 
and  tiie  smn  of  &L  for  eveiy  other  man 
of  the  crew,  not  taken  or  killed,  who 
shall  have  been  alive  on  board  the  pirate 
ship  at  tiie  beginning  of  the*  engage- 
ment 

Persons  guilty  of  piracy  were  formerly 
tried  before  the  judge  of  the  Admiralty 
court,  but  the  stat  28  Henry  VIII.  c  16, 
enacted  that  the  trial  should  be  be£>re 
commissioners  of  oyer  affd  terminer,  and 
that  the  course  of  the  proceedings  should 
be  according  to  the  law  of  the  land. 
Further  provision  was  made  with  respect 
to  the  trial  of  offences  on  the  high  seas 
by  the  statutes  39  Geo.  III.  c  15;  43 
Geo.  III.  c.  113;  46  Geo.  III.  c.  64; 
and  now,  by  the  stat  4  &  5  Wm.  IV. 
c.  36,  §  22,  the  trial  of  offences  com- 
mitted on  the  high  seas  is  in  the  Central 
Criminal  Court  Piracy  is  in  some  cases 
punished  with  death,  in  others  by  trans- 
portation. [Law,  Criminal,  p.  189, 
190.] 
PIRATE.  [PiracyO 
PIX.  TRIAL  OF  THK  [Mint.] 
PLEBEIANS.  [AoRAiiiAN  Laws.] 
PLEDGE  is  a  thing  bailed  (delivered 
for  a  temporary  purpose)  as  a  security  to 
the  bailee  (receiver),  for  the  performance 
of  some  enffagement  on  tlie  part  of  the 
bailor  (the  aeliverer).  When  the  pledge 
is  for  a  debt,  more  e^^pecially  where  it  is 
'  given  to  secure  a  loan  at  interest,  it  is 
commonly  called  a  pawn.  [Pawn- 
BBOKEB.}  In  bailments  the  degree  of 
care  required  fh>m  the  bailee  varies 
according  to  circuiostances.  When  the 
bailment  is  for  the  sole  benefit  of  the 
bailee,  he  is  bound  to  use  the  greatest 
care,  and  is  excused  by  nothing  but 
unavoidable  accident  or  irresistible  force. 
When  the  bailment  is  for  the  mutual 
benefit  of  bailor  and  bailee,  the  bailee  is 
bound  to  take  the  same  care  of  the  thing 
bailed  as  a  prudent  man  usually  does  of 
his  own.  When  the  bailment  is  for  the 
sole  benefit  of  the  bailor,  it  is  sufficient  if 


the  bailee  keep  the  goods  bailed  as  care* 
fully  as  he  does  his  own,  however  neg- 
ligent he  may  be.  Different  writers  on 
the  law  of  bailments  refer  the  eontraet 
of  pledge  to  each  of  tibese  divisons. 
Perhaps  the  conflicting  opinions  may,  to 
a  certain  extent,  be  reconciled  bj  dia- 
tin^ishing  between  the  different  olgeets 
which  the  pledge  is  intended  to  secorcs, 
and  the  engagements  which  it  is  intended 
to  protect  First,  the  pledge  is  some- 
times, though  rarely,  given  for  the  sole 
benefit  of  the  pledgee,  as  where,  after  a 
contract  is  completely  made,  one  party 
gives  to  the  other  a  pledge  for  its  per- 
formance. Secondly,  which  is  tibe 
ordinary  case,  the  pledge  may  be  fiyr  the 
mutual  benefit  of  bulor  and  bailee, 
as  in  the  case  of  a  loan  of  goods  oq  hire, 
or  of  money  at  interest,  accompanied  by 
a  pawn,  in  which  case  the  pawn  gives 
security  to  the  bailee  and  poroSases 
credit  for  the  bailor.  Thirdly,  the 
pled^may  be  given  for  the  porpoee  of 
obtaming  a  gratuitous  loan  of  goods  or 
of  money,  or  of  procuring  some  other 
advantage  to  the  bailor  only.  It  woald 
appear  that  in  the  first  of  these 
three  cases  the  bailee  would  be  liable  for 
the  consequences  of  slight  negligenoe; 
in  the  second,  for  the  consequence  of  the 
want  of  ordinary  care ;  and  in  the  third, 
for  gross  negligence  only. 

The  pledgee  is  bound  to  return  the 
pledge  and  its  increments,  if  anv,  upon 
being  requested  so  to  do,  after  the  pei^ 
formanoe  of  the  engagement  This  duty 
is  extinguished  if  the  pledge  has  ceased 
to  exist  by  some  cause  for  which  the 
pledgee  is  not  answerable.  But  he  is 
responsible  for  all  losses  and  accidents 
which  happen  after  he  has  done  any- 
thing inconsistent  with  his  duty  as 
pledgee,  or  has  refused  to  do  his  duty. 
When  the  full  amount  of  the  debtor  duty 
therefore  is  tendered  and  refused,  and 
the  pledge  is  detained,  the  pledge  is  at 
the  sole  risk  of  the  pledgee :  it  is  so  if 
the  pledgee  misuse  the  pledge.  In  every 
case  where  the  pledge  has  sustained 
injury  from  the  wrongful  act  or  default 
of  the  pledgee,  the  owner  may  recover 
damages  to  the  amount  of  the  injury,  ia 
an  action  on  the  case.  By  the  act  of 
pledging,  the  pledger  impliedly  ' 
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that  the  propertj  is  bis  own,  and  such  as 
he  can  rightfully  pledge. 

The  ooDtract  of  pledge  may  be  ex- 
tinguished by  the  perfonnanoe  of  the 
engagement  for  which  the  pledge  was 
I^TOi,  or  by  satisfying  the  enflagement 
in  any  other  manner,  either  in  act  or  by 
operadon  of  law,  as  by  the  acceptance 
or  a  higher  security  without  an  express 
stipulation  that  the  pledge  shall  contmae. 

If  the  enpgement,  to  protect  which 
the  pledce  is  given,  be  not  performed 
withm  the  stipulated  time,  the  pledgee 
may  sell,  upon  giving  due  notice  to  the 
pledgor.  If  no  time  be  stipulated,  the 
pledgee  may  give  notice  that  he  requires 
a  prompt  ihlnlment  of  the  engagement, 
upon  non-compliance  with  whicn  ne  may 
aell. 

The  possession  of  the  pledge  does  not 
aflfoct  the  right  of  the  pledgee  to  enforce 
perfonnanoe  of  the  engagement,  unless 
there  be  a  special  agreement,  by  which 
he  has  engaged  to  resort  to  the  pledge 
<mly,  or  to  look  to  it  in  the  firrt  instance. 

Though  the  pledgee  may  sell,  he  can- 
not appropriate  the  pledge  to  himself 
upon  the  default  of  the  pledgor;  nor  is 
he  at  liberty  to  use  it  without  the  per- 
mission of  the  owner,  expressed  or 
clearly  implied.  Such  an  implication 
arises  where  the  article  is  of  a  nature  to 
be  benefited  by  or  to  require  being  used, 
in  which  latter  case  the  use  is  not  only 
justifiable,  but  indispensable  to  the  dis- 
chaige  of  the  duty  of  the  pledgee. 
(CommetUaries  on  Jjolw  cf  Bailment,  by 
Storey.) 

As  to  the  power  of  an  agent  to  pledge, 
see  Factor  ;  and  as  to  the  making  land 
a  seenri^  for  debt,  see  Mobtgaoe. 

PLEDGE  (Roman).  The  English 
word  formerly  denoted  a  person  who  was 
a  security  for  another ;  but  it  now  denotes 
a  thing  which  is  a  security,  and  generally 
for  a  debt 

The  chief  mles  of  English  law  as  to 
mortgaging  and  pledging  are  derived 
fiom  the  Roman  law,  in  which,  however, 
there  is  no  distinction  among  pledges, 
dependent  on  the  nature  of  the  thing 
pledged,  whether  it  was  a  thing  move- 
able or  immoveable,  corporeal  or  in- 
corporeal ;  and  a  thing  could  not  be  the 
isbject  of  pledge  unless  it  could  be  the 


subject  of  buying  and  selling,'  for  the 
power  of  selling  a  pledge  was  an  im- 
portant part  of  the  cremtor^s  security. 
A  man  might  pledge  a  thing  either  for 
his  own  or  another  person's  debt  The 
terms  used  in  the  Roman  law  to  express 
pledging,  and  also  the  thing  pledged,  are 
Pignus  and  Hypotheca.  It  is  properly 
hypotheca,  where  there  is  a  bare  agree- 
ment (nuda  conventio)  that  a  thing  shall 
be  a  security  to  a  creditor  for  a  debt,  and 
the  thing  remains  in  the  possession  of  the 
debtor.  The  word  hypotheca  {^^o^ien) 
is  Greek,  and  denotes  a  thing  subjected 
to  a  claim  or  demand.  When  the  thing 
was  delivered  to  the  creditor,  it  was 
called  Pignus  (Isid.,  Orig^  v.,  c.  25); 
and  as  moveable  things  would,  for  ob- 
vious reasons,  be  most  frequently  de- 
livered, a  notion  got  established  amona 
some  Roman  lawyers,  aided  by  an  absurd 
etymology  (pignus  appellatum  a  pugno, 
2%.,  50,  tit  16,  s.  238),  that  the  term 
pignus  was  applicable  only  to  a  pledge 
of  moveable  things ;  and  this  notion  has 
also  prevailed  in  modem  times.  (Ryall 
V,  Rowles,  1  Vez.)  The  true  etymology 
of  pignus  seems  to  be  the  same  as  that 
of  pactum.  It  is  generally  said  that 
hypotheca  corresponds  to  the  English 
mortgage,  and  pignus  to  pawn  or  plrage ; 
but  this  is  not  the  case.  No  ownership 
was  transferred  by  the  Roman  hypotheca. 
The  term  hypothecation  in  English  law 
is  still  used  to  express  the  mortgage  of 
a  ship  or  its  cargo. 

Originally,  when  a  man  wished  to 
borrow  money  on  the  security  of  a  thing, 
he  transferred  the  ownership  of  the  thing 
to  the  lender  by  mancipatio,  or  in  jure 
cessio,  sub  lege  remancipationis,  or  sub 
fiducia ;  and  the  borrower  could  recover 
his  ownership  by  usureceptio  (Gains,  ii. 
59,  &c.)  when  the  debt  was  paid,  and  in 
some  other  cases  also.  But  this  mode  of 
giving  security  was  found  to  be  disad- 
vantageous to  the  debtor,  and  subsequently 
the  tmng  was  merely  put  into  tiie  haam 
of  the  creditor  with  a  power  of  ode  in 
case  the  debt  was  not  paid  according  to 
the  agreement ;  but  this  gave  the  creditor 
no  ownership,  and  consequently  he  had 
no  actio  in  rem  against  any  third  person, 
and  therefore  no  sufficient  security  for 
his  debt    The  praetor's  edict  found  a 


PLEDGE. 


[518] 


PLEDGE. 


remedy  for  this  by  giving  to  the  creditor 
a  real  action,  called  Serviana  actio,  against 
any  person  who  was  in  possession  of  the 
thui^  pledged,  for  the  purpose  of  recover- 
ing It ;  and  the  extension  of  this  right  of 
action,  under  the  name  of  the  quasi-ser- 
viaua  actio,  also  called  hypothecaria,  save 
to  the  hypotheca  the  full  character  of  the 
pignus. 

Thus  the  Roman  law  recognised  the 
pignus,  which  arose  from  the  contractus 
pignoris,  and  tlie  hypotheca,  which  arose 
from  the  pactum  hypothecse.  But  there 
were  other  cases  which  in  the  Roman 
law  were  considered  cases  of  pignus.  • 

The  pignus  prsetorium  arose  when  a 
creditor,  by  a  judicial  decree,  was  allowed 
to  enter  into  possession  (mittebatur  in 
possessionem)  either  of  the  whole  pro- 
perty of  a  debtor  or  any  part  of  it ;  but 
there  was  no^pignus  till  the  creditor  took 
possession.  It  has  been  conjectured  that 
this  kind  of  pignus  owes  its  origin  to  the 
old  pignoris  capio.    (Gaius,  iv.  26,  &c.) 

There  was  also  the  tacit  hypotheca, 
which  was  founded  on  certain  acts.  In 
the  case  of  prsedia  msUQi,  the  fruits  of 
the  ground  were  a  pignus  to  the  owner 
for  the  rent,  even  if  there  was  no  agree- 
ment to  that  effect,  which  is  a  case  of  the 
Scotch  law  of  hypothec ;  and  if  a  man 
lent  money  for  the  repairs  of  a  house,  the 
building  became  a  pignus  for  the  debt. 

The  creditor,  though  in  possession  of 
the  pledge,  could  not  use  it  or  take  the 
profits  of  it  without  a  contract  to  that 
effect,  which  was  called  antichresis,  or 
mutual  use.  If  he  took  the  profits,  he 
had  to  render  an  account  of  tiiem  when 
his  debtor  came  to  a  settlement  with  him ; 
but  he  was  entitled  to  an  allowance  for 
all  necessary  expenses  laid  out  on  the 
thin^  pledged,  as,  for  instance,  for  the 
repairs  of  a  house. 

After  the  time  agreed  on  for  payment 
was  passed,  the  creditor  had  the  right  of 
selling  the  pledge  and  of  retaining  his 
debt  out  of  the  produce  of  the  sale.  If 
the  produce  of  the  sale  was  not  sufficient 
to  discharge  the  debt,  he  had  a  personal 
action  against  the  debtor  for  the  re- 
mainder. Originally  perhaps  he  could 
only  have  this  right  of  sale  by  express 
contract,  but  subsequently  the  right  to 
sell  (jus  distrahendl  sive  vendendi)  was 


an  essential  part  of  the  contract  of  i^edge. 
Though  the  creditor  was  not  the  owner 
of  the  thing  (dominus),  still  he  oould 
transfer  ownership  to  the  purchaser,  a 
doctrine  that  is  only  intelligible  on  the 
supposition  that  he  sold  it  as  the  attomeT 
or  agent  of  the  debtor.  But  the  cpeditor 
could  only  sell  the  thing  in  respect  of  tbe 
debt  for  which  the  thing  was  pledged, 
and  not  in  respect  of  other  debts  due  to 
him  from  the  debtor,  though  he  mi^t 
apparently  retain  the  surplus  of  the  sale 
in  his  hands  as  a  satisfaction  for  sach 
other  debts.  The  power  of  sale  was  to 
be  exercised  pursuant  to  the  terms  of  the 
contract ;  and  when  there  was  do  agree- 
ment as  to  the  form  and  manner  of  sale, 
the  law  prescribed  the  mode  of  proceed- 
ing, which  the  creditor  was  bound  to 
observe  strictly.  It  was  once  nsual  to 
insert  in  the  contract  of  pledge  a  Lex 
Commissoria,  that  is.  a  conditiou  by 
virtue  of  which  the  thing  pledged  became 
the  absolute  property  of  the  creditor,  if 
the  money  was  not"  paid  at  the  time 
agreed  on.  But  by  a  constitution  of 
Constantine  {Cod^  viii.,  tit  35)  it  was 
forbidden  to  insert  such  a  clause  in  the 
contract  If  anything  renuiined  over 
after  satisfying  the  creditor,  it  belong 
to  the  debtor. 

A  thing  might  be  pledged  to  several 
persons  in  succession,  whose  claims  were 
to  be  satisfied  according  to  their  priority 
in  time.  But  there  were  some  exceptions 
to  this  rule  introduced  by  special  laws, 
which  gave  a  preference  to  certain  per- 
sons and  claims,  independent  of  the  order 
of  time ;  and  the  constitution  of  Leo  gave 
a  priority  to  a  pledge  which  was  ooa- 
tracted  by  a  public  instrument  (instm- 
mentum  publice  confectum),  or  by  a 
private  instrument  attested  by  three  wit- 
nesses, over  every  other  pledge  which 
was  to  be  proved  by  any  other  evidence. 
This  law  was  intended  to  prevent  fhiu- 
dulent  agreements  by  which  a  pledge 
would  be  antedated. 

When  there  were  several  creditors,  be 
who  had  the  priority  over  all  was  entided 
to  sell  and  pay  himself;  the  sorplns,  if 
any,  belonged  to  the  creditor  who  was 
next  in  oraer,  and  so  on  till  the  whole 
was  e3chausted.  If  a  creditor  who  was 
posterior  in  order  of  time,  wished  to 
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stand  in  the  place  of  him  who  had  the 
priority,  he  could  do  so  by  paying  him 
his  debt,  and  he  then  occnpied  (successit) 
the  same  place  and  had  the  same  right  as 
the    prior  creditor.    This  doctrine  was 
founaed  on  the  assignable  character  of  a 
pledge,  for  though  the  pledgee  was  not 
the  owner  of  the  thing,  and  could  onlv 
sell  it  in  the  manner  aLready  mentioned, 
he  could  transfer  his  interest  to  an  as- 
signee, and  could  even    transfer   to   a 
second  pledger  the  jus  vendendi  when  the 
second  pledger  was  excluded  from^such 
right  by  special  contract    {Dig,^  20,  tit. 
3,   8.  3.)    When  a  subsequent  creditor 
advanced  a  sum  of  money  which  was 
applied  to  the  preservation  of  the  thing 
pledged,  for  instance,  for  the  purpose  of 
repairing  a  ship,  he  had  a  pnority  over 
creditors  of  earlier  date,  on  the  ground  of 
his  having  by  his  loan  secured  me  thing. 
{Dig,,  20,  tit  4,  s.  5.)    The  same  rule, 
perhaps  somewhat  more  limited,  prevails 
in  onr  own  law  as  to  money  lent  on  the 
securitv  of  a  ship. 

As  the  pledger  remained  the  owner  of 
the  thing  pledged,  he  could  of  course  sell 
it,  but  the  purchaser  took  the  thing  subject 
to  the  pledge.  The  creditor  who  was  in 
possession  of  a  pledge  was  answerable  for 
any  damage  that  befel  it  owing  to  dolus 
or  culpa,  that  is,  fraud  or  neglect  but  he 
was  not  answerable  for  unavoidable  loss. 
A  pledge  was  determined  in  various 
ways ;  hj  the  destruction  of  the  thing,  by 
the  creditor  releasing  the  debtor,  by  the 
debtor  paying  the  debt,  and  in  other 
ways.  When  the  debtor  offered  the 
money  to  his  creditor,  he  was  entitled  to 
have  the  pledge  restored  to  him.  This 
might  be  obtained  by  an  actio  pigno- 
raticia.  which  was  an  actio  in  personam, 
and  also  lay  for  damages  done  to  or  sus- 
tained by  the  thing,  or  for  the  surplus  of 
the  money  if  the  pledge  had  been  sold  by 
the  creditor.  The  creditor  had  a  contraria 
pignoraticia  actio  against  the  debtor  for 
expenses  incurred  as  to  the  pledse,  for 
any  fraud  in  the  matter  of  the  pledge,  as 
passing  off  base  for  better  metal,  and  in 
some  other  cases. 

The  Roman  law  of  pledges  has  been 
treated  by  various  writers  at  great  length. 
A  compendious  view  of  it  is  contained 
in  Brinkmann's  '  Institutiones  Juris  Ro- 


mani,'  Slesvici,  1822 ;  in  Marezoll,  <  Lehr- 
buch  der  Instit  des  Rom.  Rechtes,'  Leip- 
zig, 1839;  Puchta,  Cvrsus  der  Institu- 
tioneti,  ii.  693,  first  ed.,  Leipzig,  1842; 
and  in  Ayliffe*s  '  Law  of  Pledges  or 
Pawns,*  London,  1732 ;  see  also  *  Dig.,' 
20,  tit  1,  &c.;  13,  tit  7;  *  Instit,'  iv., 
tit6;*Cod.,'8,tit  14,  &c. 
PLENIPOTENTIARY.    [Ambassa- 

DOR.] 

PLOUGHBOTE.   [Common,  Rights 

OF.] 

POACHING.    [Game  Laws.] 

POLICE  is  that  department  of  govern- 
ment which  has  for  its  object  the  safety 
and  peace  of  the  community. 

Its  primarv  object  is  the  prevention  of 
crime  and  the  pursuit  of  offenders  ;  but 
the  police  system  also  serves  other  pur- 
poses, such  as  the  suppression  of  mendi- 
cancy, the  preservation  of  order  in  great 
thorouRhfkres,  the  removal  of  obstructions 
and  nuisances,  and  the  enforcing  of  laws 
which  relate  to  the  public  health. 

In  the  Anglo-Saxon  period  the  sheriff 
of  each  county,  chosen  by  the  freeholders 
in  the  folkmote,  was  the  chief  officer  for 
the  conservation  of  the  peace ;  and  in  his 
half-yearly  visitations  to  each  hundred  in 
the  county,  he  inquired  whether  there 
was  any  relaxation  in  the  efficiency  of 
the  means  for  effecting  this  object  The 
hundred  originally  consisted  of  ten  divi- 
sions, each  containing  ten  freeholders, 
mutually  pledged  to  repress  delinquencies 
within  their  district  All  males  above 
the  age  of  twelve  were  obliged  to  appear 
at  the  sheriff  s  visitation,  to  state  the  dis- 
trict to  which  they  belonged,  and  to  be 
sworn  to  keep  the  peace.  One  out  of 
every  ten  freeholders  had  precedency  of 
his  companions,  and  the  whole  were 
bound  to  bring  delinquents  to  justice 
within  thirty  days  on  pain  of  being  them- 
selves liable  to  penalties.  The  popula- 
tion was  thinly  scattered  ;  eveiy  man 
was  known  to  his  neisbbours  ;  and  no 
man  could  depart  from  his  dwelling  with- 
out the  consent  of  his  fellow-pledges; 
and  the  consent  of  the  sheriff  was  neces- 
sary to  enable  a  man  legally  to  go  out  of 
his  own  oouuty.  No  man  could  enter  a 
neighbourhood  without  being  recognised 
as  a  stranger ;  and  if  there  was  any  sus- 
picion, a  hue  and  cry  was  raised  if  th 


POLICE, 


E  620  3 


POLICE. 


stranger  ooald  give  no  good  aoooiint  of 
himself.    [Hue  and  Cry.] 

After  the  Conqaest,  the  advantages  of 
the  system  vrere  recognised  by  several  of 
the  Norman  kines,  particalarly  by  Wil- 
liam I.,  and  bpr  Henry  I.  in  the  early 
part  of  his  reign.  William  I.  ordered 
that  eveiy  freeman  should  be  under 
pledges,  and  Henry  I.  that  views  of 
ntmk-pledge  should  be  taken  in  order 
that  none  might  escape  responsibility. 
But  a  great  innovation  was  made  in  the 
Anglo-Saxon  system,  when  the  sheriff, 
instead  of  being  elected  by  the  free* 
holders,  was  appointed  directly  by  the 
king ;  and  the  sheriff's  **  tourn/'  or  half- 
yearly  visitation,  was  soon  neslected. 

When  Heniy  I.  instituted  the  office  of 
justices-itinerant,  the  functions  of  the 
sheriff  became  of  still  less  importance. 
By  the  stat  Merton,  c.  lu,  passed  20th 
Henry  III.  (1236),  freemen  who  owed 
euit  to  the  county  or  hundred  court  were 
allowed  to  appear  by  attorney.  The  stat. 
Marl.,  c.  10,  c  24,  passed  in  the  52 
Henry  III.  (1264),  dispensed  with  the 
attendance  of  the  baronage  and  deray  at 
the  sheriff's  court  unless  their  attencumoe 
was  specialljr  required ;  and  it  also  pro- 
hibited the  justices-itinerant  from  ameh> 
cing  townships  on  account  of  persons 
above  the  age  of  twelve  years  not  having 
been  sworn  in  pledges  ibr  keeping  the 
peace.  By  these  various  measures  the 
ancient  system  was  greatly  impaired; 
and  the  new  laws  which  were  introduced 
fh>m  time  to  time  for  the  purpose  of  re- 
pressbg  crime  do  not  seem  to  have  been 
very  successful.  In  1277,  nine  years 
after  the  passing  of  tAe  statute  of  Marl- 
boroujgh,  Uie  absence  of  **  quick  and  firesh 
pursuit "  of  felons  is  noticed  as  an  evil 
which  was  increasing.  To  supply  the 
energy  and  alacrity  of  the  old  system, 
fines  and  penalties  were  imposed  by  the 
stat.  Westminster,  prim.,  8  Edward  I., 
sec.  9,  on  all  who  neglected  to  pursue 
offenders.  The  statute  directs  that  *'  all 
generally  be  ready  and  apparelled  at  ihe 
commandment  and  summons  of  the 
sherifib,  and  at  the  cry  of  the  county  to 
pursue  and  arrest  any  felons  when  any 
need  is."  The  statute  of  Winchester,  13 
Edward  L  (1285),  endeavoured  to  main- 
tain the  spirit  of  the  Anglo-Saxon  laws 


by  making  the  county  or  hundred  le- 
spousible  m  case  of  a  deUnqaeiit  net 
bein^  forthcoming,  and  the  duty  of  appre- 
hending him  was  cast  upon  all  the  long's 
subjects.  This  statute  also  regulated  tbe 
office  of  constable,  an  officer  who  had 
succeeded  the  Anglo-Saxon  hundred  or 
tything  man.  [Con8Tabi.e.]  The  pre- 
vention of  crime,  as  well  as  the  poraait 
of  criminals,  was  also  one  of  the  primaiy 
duties  of  constables,  and  th^  were 
charged  to  make  presentment  at  the 
assizes,  sessions  of  the  peace  or  leet,  of  all 
blood-sheddings,  affrays,  outcries,  t 
and  other  offences  against  the 
The  justices  to  whom  tinese  pi 
were  made  in  the  first  instance,  reported 
directly  to  the  jusdoea-itinerant,  or  at 
once  to  the  king  or  his  privy-coancQ ;  and 
the  supreme  executive  made  proviaoB 
accordingly.  At  the  same  time  the  re- 
sponsibility cast  upon  the  hundred  quick- 
ened the  vigilance  of  the  InhabitantR; 
and  this  responsibility  extended  to  in- 
dividuals in  many  cases.  The  ibllawiiig 
extracts  from  the  Year-Books  of  die  Ex- 
chequer are  instances  of  this:  **  16  Ed- 
ward I.,  Sussex :  murder  and  robbery — 
township  of  Tyndon  amerced,  became  it 
happened  by  day,  and  they  did  not  take 
the  offender."  *'6  Edward  II.,  Kent: 
manslaughter  (upon  a  sudden  qnarrri) 
committed  in  the  highway  of  Wrotham — 
three  bystanders  amerced  because  they 
were  present  when  the  aforesaid  Robert 
killed  the  afbresaid  John,  and  did  not 
take  him.**  And  in  the  reign  of  Elia- 
beth  the  popular  vigilance  which  this 
system  had  created  leads  a  writer  of  that 
day  to  remark  that  **  every  Englishman 
is  a  Serjeant  to  take  the  Uiief,  and  vho 
showeth  negligence  therein  do  not  ooly 
incur  evil  opinion  therefore,  hut  hardly 
shall  escape  punishment" 

Instead  or  being  alnaost  entirely  en* 
;ed  in  agriculture,  as  in  the  Anglo- 
ion  period,  and  for  several  centuries 
after  the  Norman  conquest,  the  popula- 
tion is  now  occupied  in  great  diversity  of 
employments.  Persons  so  engaged,  and 
the  more  numerous  class  who  live  by 
manual  labour,  cannot  now  follow  up  the 
**  quick  and  fi^  pursuit"  of  felon%  at 
the  cry  of  the  hundred  or  oounty:  such 
a  duty  is  incompatible  with  their  ordinary 
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porstiits.    A  pursait  at  the  call  of  the 
sheriff  would  now  be  quite  ineffectual: 
an  offender  may  have  committed  a  rob- 
beiy  in  Lancashire  in  the  evening,  and 
be  concealed  in  the  metropolis  by  the 
next    morning.      As  a  consequence   of 
these  various  changes,  it  has  not  been 
possible  to  render  the  hundred  responsible 
fbr  the  delinquencies  committed  trithin 
its  limits,  and  the  inhabitants  being  now, 
except  in  a  few  cases  (7  &  8  Geo.  IV.  c 
31),  free  from  such  responnbility,  they 
sure  careless  respecting  either  the  ])reven- 
tion  of  crime  or  the  apprehension   of 
criminals.    While  the  disposition  of  the 
people  to  aid  the  public  force  in  these 
dnties  was   gradually  diminishing,   the 
duties   of  the  constable  became  much 
more  complicated,  and  required  tiie  whole 
of  his  time.    The  same  necessity  which 
had  rendered  a  standing  army,  instead  of 
a  militia,  a  more  useful  division  of  em- 
plojrment,  had  become  equally  ux^gent  in 
the  case  of  those  on  whom  devolved  the 
duty  of  keeping  the  peace  and  watching 
over   the   security  of  the    community. 
Instead    however   of    the   constabulary 
force  being  re-organised,  and  adapted  to 
a  new  state  of  society,  it  was  suffered  to 
remain,  with  weaker  powers,  to  cope  with 
circumstances  which  demanded  increased 
vigilance,    activity,    and     intelligence. 
The  office  of  constable  remained  still  a 
yearly    appointment,    and    one    so  .ob- 
noxious, that  persons  were  thrust  into  it 
who  were   incapable  of .  executing  the 
dnties.    Under  the  most  favourable  cir* 
cumstances,  the  loss   of  time  and  the 
scanty  remuneration  offered  no  induce- 
ment to  exertion ;  and  if  the  duties  were 
perfbrmed  with  something  like  ener^, 
by  the  fhrmer  or  small  tradesman  durinff 
his  year  of  office,  they  were  performed 
at  the  risk  of  injuring  their  private  in* 
terests.    A  power  so  constituted  cannot 
effectually   prevent    crime ;    and   it   is 
equally  mefficient   for  the  purposes  of 
inquiry  and  presentment     The  parish 
constable  usually -acts  only  when  called 
upon  by  some  private  party,  and   the 
services  of  the  constabulary  force   are 
onlv  combined  occasionally,  when  any 
evil  has  become  so  extensive  as  to  exdte 
loud  complaint,  and  then  the  absence  of 
general  regnlationa  and  rules  of  discipline 


renders  their*  services  of  comparatively 
little  value.  In  the  manufacturing  dis- 
tricts when  any  disturbance  is  appre- 
hended, such  a  force  is  useless,  and  the 
practice  is  either  to  swear  in  a  large 
number  of  special  constables,  or  to  call 
in  the  aid  of  the  military  power.  The 
special  constables  are  deficient  in  the 
necessary  discipline,  and  they  are  as 
timid  in  the  performance  of  their  duties 
as  they  are  unwilling  to  undertake  them. 
The  appearance  of  controlling  a  district 
by  military  force  is  an  evil  which,  under 
present  circumstances,  cannot  always  be 
avoided.  The  want  of  confidence  in  the 
old  police  force  is  also  attested  by  the  ex* 
istence  of  numerous  voluntary  associations 
for  the  apprehension  and  prosecution  of 
felons :  their  funds  are  expended  in  the 
prosecution  of  criminals,  rather  than  in 
the  prevention  of  crime.  Some  of  these 
associations  have  rules  which  bind  the 
members,  as  in  the  case  of  horse-stealings 
to  take  horse  and  join  in  pursuit  of 
the  thief.  Railway  Acts  bind  the  com- 
panies to  maintain  a  police  during  the 
formation  of  the  line.  An  Act  was  passed 
in  August,  1840  (3  &  4  Vict  c.  50), 
entitled  "  An  Act  to  provide  for  keeping 
the  peace  on  canals  and  navigable  rivers." 
Private  watchmen  are  also  extensiyely 
employed  in  docks  and  warehouses. 

To  correct  the  various  evils  incident  to 
the  constitution  of  the  present  rural  con- 
stabulary, the  magistrates  of  Cheshire,  in 
1829,  made  the  first  provincial  attempt 
to  improve  the  administration  of  police 
in  their  county,  and  they  obtained  an  Act 
(10  Geo.  IV.  a  97)  which  authorised 
them  to  appoint  and  direct  a  paid  con- 
stabulary. A  more  successful  attempt 
was  made  at  Bamet  by  a  voluntary  asso« 
ciation,  which  at  first  engaged  two  officers 
only  to  patrol  a  limited  district  The 
plan  was  found  so  advantageous,  that  it 
was  adopted  in  a  more  extensive  circle. 
These  isolated  examples  however  ren- 
der the  adjacent  unprotected  districts  in 
a  worse  state  than  they  were  before.  The 
establishment  of  a  new  police  force  for 
the  metropolis,  in  1829,  has  done  more 
towards  exhibiting  the  advantages  of  em- 
ploying a  trained  body  of  men  ror  all  the 
purposes  for  which  the  old  constabulary 
was  appointed,  than  any  other  circum- 
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Mance.  Viewed  at  first  with  si 
and  dislike,  from  its  somewhat  mi'litai^ 
organization,  the  clamour  with  which  it 
was  assailed  has  died  away,  and  public 
opinion  is  now  in  its  favour.  Each  parish 
had  formerly  managed  its  own  police 
affiurs;  and  before  1829,  the  total  police 
force  of  the  metropolis  consisted  of  797 
parochial  day  officers,  2785  night  watch, 
and  upwards  of  100  private  watchmen : 
including  the  Bow-street  day  and  night 
patrol,  there  were  about  4000  men  em- 
ployed in  the  district  stretching  from 
brentford-bridge  on  the  west  to  the  river 
Lea  on  the  east,  and  from  Highgate  on 
the  north  to  Streatbam  on  the  south,  the 
City  of  London  being  excluded.  The 
management  of  this  large  force  was  of 
varied  and  often  of  conflicting  character. 
The  act  of  parliament  which  created  the 
new  police  force  (10  Geo.  IV.  c.  44) 
placed  the  control  of  the  whole  body  in 
the  hands  of  two  commissioners,  who  de- 
vote their  whole  time  to  their  duties: 
they  are  immediately  responsible  to  the 
home  secretary  of  state.  By  the  2  &  3 
Victoria,  c.  47,  the  metropolitan  police 
district  may  be  extended  to  any  parish 
or  part  of  a  parish  situated  within  15 
miles  of  Charing  Cross,  the  first  act 
having  limited  its  operation  to  a  distance 
of  twelve  miles.  The  number  of  men  of 
each  rank  serving]  in  the  metropolitan 
police  force,  at  the  present  time  (March, 
1846),  is  as  follows : — I  inspecting  super- 
intendent, salary  600/.;  18  superintend- 
ents, of  whom  1 5  have  salaries  of  250/.  and 
2  have  a  higher  and  I  a  lower  salary ;  114 
inspectors,  88  of  whom  have  118/.  6s,  a 
year ;  485  sergeants,  of  whom  474  have 
€3/.  14«. ;  4131  constables,  those  of  the  first 
elasB  (1071)  have  54/.  12«. ;  second  class 
(2013)  49/.  8».;  third  class  (1000)  have 
44/.  4«.  The  sergeants  and  constables 
are  allowed  clothing,  and  each  married 
man  of  these  two  ranks  is  allowed  40 
pounds  weight  of  coals  weekly  throughout 
the  year ;  each  single  man  is  allowed  40 
pounds  weight  weekly  during  six  winter 
months,  and  20  pounds  weight  weekly  fbr 
the  remainder  of  the  year. 

The  total  number  of  the  force  in  1840 
was  3486,  and  in  1846  the  number  was 
4749.  They  are  formed  in  divisions,  and 
each  division  is  employed  in  a  distinct 


district  Every  part  of  the  metropolis  is 
divided  into  **  beats,'*  and  is  watched  day 
and  night  The  total  disbursements  cat 
account  of  the  force,  for  the  year  1845i, 
amounted  to  230,04  2/.,  one-ibnrth  of  whicfa 
is  paid  by  the  treasury  out  of  the  pnUic 
revenue,  and  the  other  three-fourths  bj  the 
respective  parishes.  Since  August,  1  S39i, 
the  horse  patrol,  consisting  of  71  mocmted 
men,  who  are  employed  within  a  distance 
of  several  miles  around  London,  has  been 
incorporated  with  the  metropolitan  police. 
The  Thames  police  consists  of  22  snr^ 
veyors,  each  of  whom  has  charge  of  three 
men  and  a  boat  when  on  duty:  the 
number  of  constables  is  27.  The  esta- 
blishment is  under  the  immediate  direc- 
tion of  the  magistrates  of  the  Thames 
Police-oflBce.  The  city  of  London  still 
manages  its  own  police  afiairs,  vhidi 
have  been  placed  under  a  fiir  more  effi- 
cient system  since  the  establishment  of 
the  metropolitan  police  force. 

The  police  of  the  metropolis  and  the 
district  within  fifteen  miles  of  Charing 
Cross  (exclusive  of  the  city  of  London) 
is  regulated  by  the  Acts  10  Gieo.  IV.  c. 
44,  and  2  &  3  Vict  c.  47,  and  together 
they  form  the  police  code  for  nearly  a 
seventh  part  of  the  population  of  England 
and  Wales. 

The  officers  and  men  of  the  metropo- 
litan police  have  been  at  various  times 
engaged  in  other  places  to  protect  the 
peace  when  the  local  force  has  been  found 
incompetent.  In  nearly  all  the  boroughs 
constituted  under  the  Municipal  Reform 
Act  (5  &  6  Will.  IV.  c.  76)  a  paid  police 
force  has  been  established  as  nearly  as 
possible  on  the  same  footing  as  the  m^ro- 
pol  itan  police.  In  the  metropolis, "  when 
any  burglary  or  serious  ofienoe  is  brought 
to  the  knowledge  of  the  police,  the  super- 
intendent or  other  officer  of  the  division 
or  subdivision  where  the  oflfence  has  oc- 
curred immediately  examines  the  circum- 
stances, or  makes  a  precognition  and  a 
report  upon  them  and  the  measures  takes 

in  consequence A  daily  report  or 

presentment  is  made  to  the  oommissionen 
of  all  the  chief  occurrences  which  have 
taken  place  during  the  preceding  twenty- 
four  hours  in  every  division  of  nearly  two 
counties,  upon  which  presentment  sncb 
instructions  are   given  as   any  spedal 
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eircximstaiices  may  seem  to  require.  Upon 
other  reports,  made  at  such  intervals  as 
to  comprehend  general  results,  if  it  shall 
appear  that  in  any  district  there  has 
been  an  influx  of  depredators,  additional 
strength  is  directed  upon  it,  or  explana- 
tions are  required  if  any  marked  evil 
appear  to  continue  without  abatement." 
Not  only  is  the  metropolitan  police  active 
night  and  day  in  preventing  depredations 
and  suppressing  mendicancy,  but  its  at- 
tention is  directed  to  giving  assistance  in 
case  of  accidents,  reporting  nuisances  and 
obstructions,  and  in  keeping  a  vigilant 
eye  upon  the  recesses  or  profligacy  and 
.crime.  The  same  services  are  performed 
-with  more  or  less  efficiency  in  the  large 
towns  which  have  the  services  of  a  trained 
body  of  men. 

llie  expense  of  the  eleven  police  courts 
of  the  metropolis,  for  1845,  amounted 
to  46,765/h  the  greater  part  of  which 
(35,329/.)  was  defrayed  out  of  the  Consoli- 
dated Fund.  The  salary  of  one  magistrate 
(Bow-street)  was  1200^  a  year;  and  each 
of  the  others,  22  in  number,  received 
1000/.  The  iees,  penalties,  and  forfeitures 
received  at  the  different  courts  amounted 
to  about  8000/. 

The  difficulty  of  re-organising  the 
rural  constabulary  has  hitherto  retarded 
the  general  improvement  of  this  force, 
while  the  increased  vigilance  of  the  towns 
has  rendered  such  a  measure  more  impe- 
rative. In  October,  1837,  a  commission 
was  appointed  under  the  crown  "  to  in- 
quire mto  the  best  means  of  establishing 
an  efficient  constabulary  force  in  the 
counties  of  England  and  Wales;"  and 
the  commissioners  having  taken  means  to 
ascertain  the  opinions  of  the  magistracy 
in  each  petty'-sessional  division  in  the 
country,  it  was  found  that,  out  of  435 
divisions,  the  magistrates  in  123  of  them 
recommended  the  appointment  of  a  paid 
raral  police ;  in  13  divisions  they  recom- 
mended such  a  force,  with  a  proviso  that 
it  be  placed  under  their  exclusive  con- 
trol ;  m  77  divisions  the  appointment  of 
a  patrol  or  of  additional  constables  was 
recommended;  in  16,  the  better  remu- 
neration of  the  present  constables ;  in  37 
divisions  it  was  considered  that  further 
security  was  necessary ;  and  in  122  divi- 
doo8  iui  opinion  was  given  that  no  alte- 


ration was  required.  The  evils  of  the 
present  inefficient  system  are  fully  de- 
scribed in  the  Keport  of  the  Constabulary 
Commissioners  (No.  169,  Session  1839). 
Some  of  their  recommendations  involve 
questions  of  provincial  organization,  which 
render  it  very  difficult  to  bring  a  uniform 
system  of  police  administration  into  gene- 
ral operation.  In  a  bill  introduced  into 
the  House  of  Clommons  in  1839,  an  at- 
tempt was  made  to  remove  some  of  these 
obstacles,  and  a  very  d'ear  and  detailed 
account  of  the  plan  was  printed  with  the 
bill  (No.  71,  Session  1839);  but  the 
measure  was  regarded  as  too  elaborate, 
and  introduced  so  many  innovations  as  to 
occasion  its  ultimate  rejection. 

The  following  is  a  brief  summary  of 
the  principal  reasons  which  induced  the 
Constabulary  Commissioners  to  recom- 
mend the  appointment  of  a  paid  police 
force  in  lieu  of  the  present  parish  con- 
stables : — The  want  of  organization  in 
any  existing  force  has  encouraged  crime, 
and  each  person  living  by  depredations 
costs  much  more  to  the  community  than 
a  paid  constable.  Besides  the  expenses 
of  judicial  establishments,  a  sum  exceed- 
ing 2,000,000/.  is  paid  annually  in  Eng- 
land for  the  repression  of  crime,  while 
the  means  for  the  attainment  of  this 
object  are  imperfect  and  inefficient.  Even 
the  money  at  present  contributed  by  vo- 
luntary associations  for  self-protection 
would,  it  is  thought,  go  far  towards  obtain- 
ing an  effective  combined  force ;  and 
there  would  be  also  the  saving  of  time 
to  several  thousand  persons  now  annually 
forced  into  almost  useless  service  as  con- 
stables, or  a  saving  of  money  which  is 
paid  for  substitutes.  The  extent  of  the 
force  required  is  estimated  at  rather  more 
than  8000  men,  and  the  annual  cost  at 
a  sum  below  4.'>0,000/.,  including  expenses 
of  management  and  other  charges :  the 
whole  cost  would  not  exceed  \fi.  in  the 
pound  on  the  valuation  of  real  property  in 
England  and  Wales  in  1815;  and  it  is  pro- 
posed that  one-fourth  of  the  annual  cost 
be  defbtyed  out  of  the  consolidated  fund, 
and  the  other  three-fourths  out  of  the 
county  rate.  The  average  number  of 
commitments  in  England  is  upwards  of 
100,000  annually,  which  number,  it  is 
assumed,  represents  a  total   of  40,000 
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persons  liying  wholly  by  depredatioii,  to 
which  must  be  added  those  who  live 
partially  by  such  means  and  escape  detec- 
tion, to  meet  which  active  body  a  trained 
force  of  8000  men  appears  to  be  a  naode- 
late  estimate.  The  commissioners  recom- 
mended that  a  disposable  force  of  300  or 
400  additional  men  be  kept  for  extrap 
ordinary  services.  The  patronage  con- 
nected  with  a  paid  constabnlary  should 
be  vested  in  those  who  are  directly  re- 
sponsible for  its  efficiency;  and  local 
supervision  and  control  might  be  made 
consistent  with  this  arrangement.  The 
success  of  such  a  force  would  of  course 
depend  to  a  great  extent  upon  its  being 
seconded  by  popular  feeling,  and,  contrary 
to  the  opinion  of  many  persons,  it  would 
be  less  likely  to  infringe  upon  personal 
liberty  than  a  body  of  isolated  indivi- 
duals, for  an  acquaintance  with  legal  duties 
forms  part  of  the  training  of  a  combined 
fbrce,  which  must  in  all  cases  have 
general  rules  for  its  conduct  and  govern- 
ment Should  a  trained  constabiHary  be 
established,  the  commissioners  recom- 
mended that  the  men  be  changed  fbom 
one  district  to  another  in  the  same  manner 
as  the  officers  of  the  Excise  establish- 
ment. 

The  government  has  not  thought  pro- 
per to  take  any  steps  for  the  general 
establishment  of  a  trained  constabulary 
force  in  England  and  Wales ;  but  in  1839 
an  act  was  passed  (2  &  3  Vict  c.  93) 
which  enabled  the  justices  in  (Quarter  ses- 
sions to  appoint  county  and  district  con- 
stables, and  thus  left  the  improvement  of 
the  police  to  their  discretion.  A  report 
must  be  previously  made  to  the  secretary 
of  state,  showing  the  necessity  of  appoint- 
ing additional  constables.  By  2  &  3  Vict 
no  more  than  one  constable  could  be  ap- 
pointed to  each  one  thousand  of  the  popu- 
lation; but  bv  3  &  4  Vict  c.  88,  this 
limitation  is  done  away  with.  The  ex- 
penses of  the  police  force  (rural  police) 
are  charged  upon  the  county  rate  in  the 
several  divisions  in  which  the  force  has 
been  appointed.  To  secure  unity  of  ac- 
tion and  general  uniformity,  the  secretary 
of  state  is  empowered  to  frame  rules  for 
the  regulation  of  the  force.  The  men 
employed  in  it  are  not  to  exercise  any 
other  employment,  nor  allowed  to  vote  at 


elections  ibr  a  member  of  pariiinat 
Under  the  provisions  of  these  ads  a  nnl 
police  force  has  been  appointed  inse^vnl 
counties.  The  act  3  &  4  Vict  c  88.  coo- 
tains  provisions  for  the  consolidation  U 
the  borough  and  county  police  in  oses 
where  the  ren>ective  authoritieB  deare  to 
enter  into  such  an  arrangement 

In  addition  to  the  two  acts  above  ucd- 
tioned,  there  are  other  statutes  vbich  «fi- 
able  magistrates  to  obtain  any  additioosl 
police  force  which  may  be  requisite  to 
ensure  the  conservation  of  the  pace. 
[Constable.] 

The  Irish  constabulary  partakes  mock 
more  of  a  military  character  than  tbe 
London  police  or  tiie  rural  police  of  tbe 
English  counties.  They  are  stationed  in 
barracks,  have  fire-arms,  and  are  remoted 
from  one  part  of  the  country  to  another. 
In  1845  the  Irish  constabulary  consisted 
of  9193  persons,  under  the  command  of 
an  inspector-general,  who  has  a  salary  of 
1500Z.  a  year.  There  are  a  deputy  in- 
spector-general with  a  salary  of  lOOOC 
and  a  second  deputy  with  a  salary  of  8001 
There  are  2  provincial  inspectors,  18  psy- 
masters,  35  county  inspectors,  SIO  sob- 
inspectors  ;  260  head  constables,  1<58  eoo* 
stables,  6368  sub-constables,  first  cbs, 
and  1039  of  the  second  class.  Connected 
with  the  police  system  there  are  60  stijpw 
diary  magistrates,  with  salaries  of  fron 
350/.  to  1000/.  a  year,  besides  certon 
allowances.  The  total  expense  of  tbe 
force  in  1845  was  451,577/.,  of  which 
sum  180,080/.  was  borne  by  counties, 
cities,  and  towns,  and  271,497/.  wis 
charged  upon  the  Consolidated  Fnsd. 
The  prime  minister,  Sir  Robert  Peel 
in  his  speech  on  the  general  policy  of  tbe 
country  on  27th  January,  1846,  proposed 
to  charge  the  whole  expense  of  the  Irisb 
Constabulary  Force  upon  the  public  in- 
^me,  partly  with  a  view  to  the  relief  o» 
landlords  and  partly  in  order  that  the 
executive  may  have  a  more  complete 
control  over  the  force. 

POLICY  and  POLITY.  Policy  H 
generally  used  to  signify  the  line  of  eon- 
duct  which  tiie  rulers  of  a  nation  adopt 
on  particular  questions,  especially  '^^ 
regutl  to  foreign  countries,  and  acoordisg 
to  our  opinion  of  that  particular  linev 
conduct  we  say  that  it  is  good  or  bad 
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policy.  Polity  bas  a  more  extended 
seose,  being  synonymoas  with  the  prin- 
ciples of  government,  and  this  is  the 
sense  of  the  Greek  *poUteia'  (woKtr^la), 
ttam  which  it  is  derived.  Police,  in  an 
extended  sense,  is  that  branch  of  polity 
^hich  is  concerned  with  the  internal 
economy  of  the  state.  In  a  more  re- 
stricted sense  it  is  a  branch  of  prerentive 
administration,  distinct  from  the  adminis- 
tration of  justice,  the  object  of  which, 
among  other  things,  is  the  punishment  of 
crimes  committed.    [Police.] 

POLICY.      [INSUIIANCE.] 

POLITICAL  ECONOMY.  The  word 
economy  is  from  the  Greek  oecoMfmia 
(^oUoro/ild),  **  house- management,"  or 
**  hoosehold  management,"  the  notion  of 
which  is  generally  unAerstood.  It  does 
not  signify  in  the  original  language 
merely  "saving"  or  "thrift,"  but  the 
jndicioas  and  profitable  management  of 
a  man's  pro^r^ ;  and  this  is  the  sense 
of  the  word  m  the  treatise  of  Xenophon 
entitled  Oeconomicoa  (OucovofUKSs), 

Political  Economy  or  Public  Economy 
should  mean  a  management  of  a  State 
snalogous  to  the  management  of  a  private 
property.    But  this  is  not  the  sense  in 
which  the  term  is  used;  and  the  term 
itself  is  objectionable  by  reason  of  the 
false  analogy  which  it  suggests.     It  is 
however  true   that  many   governments 
have  acted  on  the  notion  diat  the  su- 
preme power  should  direct  the  industry 
of  individuals,  and  in  some  degree  pro- 
Tide  for  their  wants ;  and  many  persons 
still  have  an  opinion  that  one  of  the  fimo- 
tions  of  government  is  to  regulate  agri- 
culture,  manufactures,    and  commerce; 
not  to  prescribe  exactly  to  every  man 
how  he  shall  employ  himself,  but  to  make 
regulations  which  shall  to  a  conuderable 
extent  direct  the  industry  of  the  members 
of  the  State.    Adam  Smith  gave  to  his 
work  the  title  of  the  *  Wealth  of  Nations,' 
a  term  which  indicates  much  better  than 
the  term  Politick  Economy  the  object  of 
his  investigations,  which  is,  "  to  explain 
in  what  has  consisted  the  revenue  of  the 
great  body  of  the  people,  or  what  has 
been  the  nature  of  those  fimds  which  in 
difEerent  ages  and  nations  have  supplied 
their  annual  consumption."     The  word 
^eakh   indicates   thst  the   in(iuiry  is 


mainly  conversant  about  material  results, 
about  the  products  which  man  by  his 
labour  proauces  for  his  necessities  and 
his  pleasures.  The  word  Nations  implies 
that  the  object  of  the  inquiry  is  the  ag- 
gregate wealth  which  any  political  society 
acquires;  but  this  investigation  further 
implies  an  examination  into  the  condi- 
tions under  which  the  individual  mem- 
bers^of  a  state  labour  for  the  production 
of  a  nation's  wealth,  and  what  they  get 
for  their  labour ;  for  the  wealth  thus  ao- 

auired  is  not  the  wealth  of  a  nation  in 
le  sense  in  which  some  things  belong  to 
a  nation  or  to  the  public.  The  great 
mass  of  products  are  appropriated  by  in- 
dividuals in  accordance  with  the  rules 
of  property  or  ownership,  that  exist  in 
some  form  or  other  in  all  nations,  and 
the  terms  of  contract  between  capitalists 
and  labourers.  All  that  is  produced,  ex- 
cept that  part  which  the  State  produces  as 
a  State,  or  lakes  for  the  purposes  of  the 
general  administration,  is  appropriated  by 
individuals,  and  is  either  saved  or  con- 
sumed. The  term  Political  Economy 
would  have  an  exact  meaning,  if  we  un- 
derstood it  to  express  that  economy  or 
management  which  the  State  as  a  State 
exercises  or  should  exercise  for  the  be- 
nefit of  all.  It  would  comprehend  all 
that  the  State  should  do  for  the  general 
interest,  and  which  individuals  or  asso- 
ciations of  individuals  cannot  do  as  well ; 
it  would  thus  in  a  sense  coincide  with 
the  term  Government.  Being  thus  de- 
fined, it  would  exclude  all  things  that  a 
State  as  a  State  should  not  do;  and  thus 
the  inquiry  into  the  Wealth  of  Nations 
would^  mean  an  inquiry  into  all  those 
conditions  under  which  wealth  is  pro- 
duced, distributed,  accumulated,  and  con- 
sumed or  used  by  all  the  individuals  who 
compose  any  given  political  community. 
But  though  the  subject  of  Government  is 
easily  separated  fh)m  the  proper  subject 
of  PoliUcal  Economy,  everybody  per- 
ceives that  there  is  some  connection  be- 
tween the  two  things;  and  this  is  the 
foundation  of  some  of  the  false  notions 
that  have  prerented  Political  Economy 
from  attaining  the  form  ,of  an  exact  sci- 
ence. Everybody  perceives  that  a  Go- 
yemment  can  do  much  towards  increasing 
or  diminishing  <•  the  revenue  of  Uie  great 
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body  of  the  people  ;*'  but  everybody  does 
not  see  what  a  Grovernmeut  should  do  or 
should  not  do  in  order  that  this  revenue 
may  be  the  greatest  and  most  beneficially 
distributed. 

Those  who  at  the  present  day  maintidn 
that  agriculture  should  be  protected,  or, 
expressing  the  proposition  in  other  terms, 
say  that  native  industry  ought  to  be  pro- 
tected, assume  that  a  Government  ou^ht 
to  regulate  the  manner  in  which  a  nation 
shall  acquire  its  revenue.  To  be  con- 
sistent they  should  go  further:  a  Govern- 
ment should  regulate  the  mode  in  which 
the  revenue  shall  be  distributed,  accumu- 
lated, and  used.  In  fact  Governments  by 
their  acts,  and  mainly  bv  the  weight  and 
kind  of  Uieir  imposts,  do  this  in  some 
degree,  though  their  object  may  not  be  to 
do  Uiis.  But  to  protect  native  industry  is 
to  regulate  purposely  and  designedly  part 
of  the  process  by  which  a  nation  produces 
the  sum  total  of  that  revenue  of  which  all 
persons,  landowners,  capitalists  and  la- 
bourers, get  some  portion.  This  protec- 
tion consists  in  excluding  many  articles 
of  foreign  produce,  or  laying  heavy  cus- 
toms' duties  on  them,  in  order  that  those 
who  produce  such  articles  at  home  may 
get  a  better  price  for  them.  I'hus  he 
who  has  to  buy  the  articles  must  give 
more  for  them  than  he  would  if  there 
were  no  protection ;  and  precisely  to  the 
amount  of  this  higher  price  are  his  means 
directly  dtmiuished  for  buying  anything 
else  that  he  wants  for  productive  use  or 
simple  enjoyment  The  indirect  conse- 
quences of  such  Government  regulations 
also  diminish  his  own  productive  powers. 

The  French  Economistes,  as  they  are 
termed,  of  whom  Quesnay  was  the  head, 
considered  agriculture  as  the  only  source 
of  wealth,  and  had  other  opinions  about 
agriculture  as  distinguished  from  manu- 
factures, which  are  not  well  ^founded; 
but  they  did  not  for  that  reason  maintain 
that  agriculture  should  have  any  exclu- 
sive protection:  on  the  contrary,  they 
maintained  that  all  taxes  should  fail  on 
land,  and  that  trade  in  com  should  be 
freed  from  the  restrictions  to  which  it 
was  then  subjected  between  one  province 
and  another  in  France. 

It  is  not  easy  to  make  an  exact  classi- 
fication of  the  subjects  which  writers  on 


Political  Economy  discuss.  The  i 
which  they  do  discuss  may  be  generally 
enumerated  as  follows : — ^The  productkm 
of  wealth  and  the  notion  of  wealth,  which 
comprehend  the  subjects  of  Aocomn- 
lation.  Capital,  Demand  and  Supply,  Di- 
vision of  Labour,  Machinery,  and  the  likfi. 
But  all  the  matter  of  Political  EocHioaiy 
is  so  connected,  that  every  great  diviuoB 
which  we  may  make  suggests  other  di- 
visions. The  Profits  of  Capital  and  the 
Wages  of  Labour,  the  Rent  of  Land,  and 
the  nature  of  the  Currency,  are  all  in- 
volved in  the  notions  of  Acenmalatioii, 
Capital,  and  so  forth.  No  treatise  has 
perhaps  yet  appeared  which  has  exhibited 
the  subject  of  Political  Economv  in  the 
best  form  of  which  it  is  susceptible. 

The  way  in  which  "  the  Revenue  of  the 
great  body  of  the  people"  is  distributed,  is 
an  inquiry  only  next  m  importance  to  the 
mode  in  which  it  is  produced ;  and  the 
mode  and  proportions  ift  which  it  is  dis- 
tributed re-act  upon  future  production.  He 
who  receives  anything  out  of  the  **  Re- 
venue" is,  by  the  supposition,  a  person  who 
has  contributed  to  it,  either  as  a  land- 
owner, a  capitalist  or  a  labourer.  If  he  is 
neither  a  landowner,  a  capitalist  nor  a  la- 
bourer, he  is  supported  out  of  the  public 
revenue  either  by  alms,  or  by  pensions,  or 
by  the  bounty  of  parents  or  friends.  Omit- 
ting these  cases,  a  man's  title  to  a  part  of 
**  the  Revenue  of  the  great  bod^  of  the 
people,"  if  it  is  an  honest  title,  is  either  the 
tiUe  which  he  has  to  the  produce  of  land 
or  capital,  of  which  a  portion  has  Jbcen 
appropriated  to  him  in  conformity  to  the 
rules  which  establish  ownership,  or  it  is 
the  title  of  one  who  labours  for  hire  and  re- 
ceives his  pay  pursuant  to  the  terms  of  the 
contract  The  owner  of  land  and  capital, 
if  he  does  not  employ  it  himself,  lets  others 
have  the  use  of  it  in  consideration  of  in- 
terest or  rent  or  some  fixed  payment 

The  use  which  a  people  shall  make  of 
their  revenue  is  the  last  great  diviaon 
of  the  subject  The  analogy  here  be- 
tween Economy  in  its  proper  sense  and 
the  Economy  of  a  People  is  pretty  doee. 
Judidous  Economy  is  the  making  the 
best  use  of  one's  income;  and  the  best 
use  is  to  spend  it  on  things  of  necessity 
first,  on  things  which  gratify  the  taste 
and  the  understanding  nezt»  but  to  put 
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hy  somethiDg  as  a  reserre  against  con- 
tingencies,  and  as  a  means  of  adding  still 
faither  to  our  enjoyments.  The  sayings 
of  indiyiduals  constitute  the  savings  of 
the  Nation:  there  is  no  saving  by  the 
Nation  [as  a  Nation ;  the  national  accu- 
mulation is  the  sum  total  of  individual 
accumulations.  The  savings  are  made 
nearly  altogether  without  concert  or  co- 
operation. Division  of  labour  and  com- 
bination of  labour,  which  are  in  reality 
the  same  thin^when  properly  understood, 
effect  saving  in  production,  and  conse- 
qaently  they  effect  saving  in  consumption 
so  &r  as  tney  make  anything  cheaper; 
but  this  is  not  individual  saving ;  it  is  an 
addition  to  the  public  wealth,  by  which 
addition  all  individuals,  or  some  indivi- 
duals, ^  more  for  their  money  than  they 
otherwise  would,  or  get  the  same  thing 
cheaper  than  they  ot^rwise  would.  The 
general  revenue  is  alwajrs  created  by  co- 
operation, in  which  each  man  receives  his 
doe  portion.  The  use  or  consumption  of 
any  man's  portion  of  "  the  revenue  of  the 
|preat  body  of  the  people  **  and  the  degree 
m  which  each  man  co-operates  towards 
producing  this  revenue,  are  unconnected. 
Each  man  consumes,  in  the  true  and  literal 
sense  of  consumption,  by  himself  and  for 
himself— he  produces  together  with  others 
and  ibr  others  as  well  as  for  himself.  It  is 
true  that  he  who  consumes  merely  for  con- 
sumption's sake  does  indirectly  affect  pro- 
duction ;  and  this  is  the  kind  of  consump- 
tion which  is  handled  least  completely  by 
political  economists,  though  it  is  in  fact 
the  chief  element  in  the  whole  science. 
Malthus,  in  his  'Principles  of  Political 
Economy,'  has  hinted  at  this:  *'Adam 
Smith  has  stated  that  capitals  are  in- 
creased by  parsimony,  that  every  frugal 
man  is  a  public  benefactor  (*  Wealth  of 
Nations,'  b.  ii.  ch.  3),  and  that  the  in- 
crease of  wealth  depends  upon  the  balance 
of  produce  above  consumption  (b.  iv. 
ch.  5).  That  these  propositions  are  true 
to  a  great  extent  is  perfectly  unquestion- 
able. No  considerable  and  continued  in- 
crease of  wealth  could  possibly  take  place 
without  that  degree  of  frugality  which 
occasions  annually  the  conversion  of  some 
revenue  into  capital,  and  creates  a  balance 
of  produce  above  consumption ;  but  it  is 
quite  obvious  that  they  are  not  true  to  an 


indefinite  extent,  and  that  the  principle 
of  saving,  pushed  to  excess,  would  destroy 
the  motive  to  production.  If  every  per- 
son was  satisfied  with  the  simplest  food, 
the  poorest  clothing,  and  the  meanest 
houses,  it  is  certain  that  no  other  sort  of 
food,  clothing,  and  lodging  would  be  in 
existence ;  and  as  there  would  be  no  ade- 
quate motive  to  the  proprietors  of  land 
to  cultivate  well,  not  only  the  wealth 
derived  from  conveniences  and  luznriea 
would  be  quite  at  an  end,  but,  if  the 
same  division  of  land  continued,  the  pro* 
ductiou  of  food  would  be  prematurely 
checked,  and  population  would  come  to  a 
stand  long  before  the  soil  had  been  well 
cultivated.  If  consumption  exceed  pro- 
duction, the  capital  of  the  country  must 
be  diminished,  and  its  wealth  must  be 
gradually  destroyed,  from  its  want  of 
power  to  produce ;  if  production  be  in  a 
great  excess  above  consumption,  the  mo- 
tive to  accumulate  and  produce  must 
cease  from  a  want  of  will  to  consume. 
The  two  extremes  are  obvious;  and  it 
follows  that  there  must  be  some  interme- 
diate  point,  though  the  resources  of  po- 
litical economy  may  not  be  able  to  ascer- 
tain it,  whereby,  taking  into  consideration 
both  tiie  power  to  produce  and  the  will 
to  consume,  the  encouragement  to  the  in- 
crease of  wealth  is  the  greatest.  The 
division  of  landed  property  presents  an- 
other obvious  instance  of  the  same  kind. 
No  person  has  ever  for  a  moment  doubted 
that  the  division  of  such  immense  tracts 
of  land  as  were  formerly  in  possession  of 
the  great  feudal  proprietors  must  be  fa- 
vourable to  industry  and  production.  It 
is  equally  difficult  to  doubt  that  a  divi- 
sion of  landed  property  may  be  carried 
to  such  an  extent  as  to  destroy  all  the 
benefits  to  be  derived  from  the  accumu- 
lation of  capital  and  the  division  of  la- 
bour, and  to  occasion  the  most  extendied 
poverty.  There  is  here  then  a  point,  as 
well  as  in  the  other  instance,  though  we 
may  not  know  how  to  place  it,  where  the 
division  of  property  is  best  suited  to  the 
actual  circumstances  of  the  society,  and 
calculated  to  give  the  best  stimulus  to 
production  and  to  the  increase  of  wealth 
and  population."  (Malthus,  Introduc- 
tion.) % 
It  is  only  by  a  dose  analysis  of  tb^ 
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matter  whieh  all  eoonomiod  writers 
agree  in  considering  as  belonging  to 
Poetical  Economy,  that  we  arrive  at  the 
more  exact  notion  of  the  objects  and 
limits  of  the  science,  or  at  such  objects 
and  limits  as  may  be  comprehended 
within  a  science.  The  head  which  is 
the  last  in  the  list,  Consomption,  may  be 
eitiier  CoD6um{>tion  fbr  the  purpose  of 
fbrther  production,  or  Consnmption  for 
the  sole  purpose  of  enjoyment.  This  Con- 
sumption for  the  purpose  of  enjoyment  is 
a  kind  of  consumption  which  some  econo> 
mical  writers  have  scarcely  thought  of, 
though  all  the  rest  of  the  world  are 
thinking  of  it  and  labouring  for  it  This 
Consumption  for  enjoyment  may  to  some 
extent  and  in  some  cases  coincide  with  or 
contribute  to  further  production;  but  as 
nch,  as  Consumption  for  enjoyment's  pur- 
pose, it  must  not  be  confounded  with  any 
other  kind  of  consumption.  The  true 
basis  of  all  those  investigations  which  are 
included  under  the  name  of  Political  Eco- 
nomy is  this :  That  man  desires  to  enjoy, 
and  that  he  will  labour  in  order  to  enjoy. 
The  nature  of  his  enjoyments  will  Tarr 
with  the  various  states  of  society  in  which 
he  lives,  with  his  moral,  social,  and  intel- 
lectual character.  As  he  labours  in  order 
to  enjoy,  and  as  one  man  gives  his  labour 
in  exchange  for  another  man's  labour,  it 
follows  that  the  exchargeable  value  of 
every  man's  labour  will  ultimately  depend 
on  liie  opinion  of  him  who  wishes  to  have 
the  fruits  of  such  labour, 
r'lt  therefore  concerns  all  who  labour 
that  they  understand  on  what  the  value  of 
their  labour  depends.  It  is  not  the  value 
of  a  man's  l8lM>ur  to  himself  which  we 
have  to  consider  here,  but  the  value  of  it 
to  others.  A  man  may  value  his  own 
labour  as  he  pleases,  but  if  he  wishes  to 
exchange  it,  ne  will  find  that  it  is  other 
persons  who  then  determine  its  value :  the 
real  value  is  what  he  can  get  for  it.  This 
foct  is  well  known  to  all  who  produce 
anything  to  sell,  or  o£fer  their  labour  for 
hire.  The  value  of  anything  to  him 
who  has  not  the  thing,  but' wishes  to  have 
it,  is  not  measured  by  the  opinion  of  him 
who  has  it  to  sell.  The  price  of  purchase 
is  a  result  which  is  compounded  of  the 
wants  of  the  buyeft  and  the  quantity  or 
supply  of  the  thmg  which  they  desire  to 


have.  There  is  no  formula  which  csn 
accurately  express  the  numerical  valae  of 
this  result:  nor  would  a  numerical  resoh 
be  invariable.  Itdepends  on  the  supply  of 
the  things  which  purchasers  desre,  and 
also  on  their  necessary  wants,  taste,  ind 
caprice.  The  wants  of  the  buyers,  tbnr 
real  efficient  demands,  implv  abilitj  or 
means  to  buy  with ;  and  this  is  a  vaiyis; 
element  Thus  there  are  two  vsiyios 
elements  of  selling  price,  the  demain 
and  the  supply.  Prices  vary  least  in 
those  things  which  are  the  primary 
necessaries,  when  trade  is  ms  from 
all  restrictions;  or  they  are  at  least 
not  subject  to  the  same  variatkiDs  of 
taste  and  caprice.  One  of  the  vaiying 
causes  of  price,  opinion,  is  here  pretty 
nearly  constant ;  and  the  risk  of  variatioa 
is  mainly  in  the  supply,  which  depends  oe 
seasons  and  other  acadents.  Whea  tfae 
value  of  a  thing  depends  on  an  opinioB 
that  is  liable  to  change,  the  supply  wiU  be 
less  certain  on  account  of  the  anoertainty 
of  opinion.  No  man  can  say  with  ce^ 
tainty  what  will  be  the  value  of  anything 
at  a  future  time ;  but  long  experience  bts 
taught  men  the  probable  Umits  withis 
which  the  selling  prices  of  moat  articks 
of  common  use  will  vary,  and  a  knowledge 
of  these  limits  enables  them  to  detennine 
whether  they  can  undertake  to  fana^ 
the  market  with  any  given  article  so  as  to 
have  a  reasonable  security  for  a  profit 
Profit  is  the  condition  withoot  whid 
things  will  not  continue  to  be  prodneed 
for  sale.  The  cost  that  is  expended 
upon  a  thing  does  not  determine  iti 
value,  by  which  is  meant  its  selling  price, 
but  the  selling  price  determines  whether 
the  thing  will  continue  to  be  produced. 
In  the  case  of  man^  new  articles,  the 

Sroduction  of  them  is  a  pure  risk,  and 
ear-bought  experience  alone  in  many 
cases  teaches  a  man  that  he  has  laboored 
much  to  no  purpose — ^that  he  has  some- 
thing to  sell,  which  nobody  wishes  to  bny. 
Articles  of  ordinary  consumption  a" 
regulary  produced,  because  the  efficient 
demand  combined  with  the  quantity  io 
the  market  secures  a  remuneratinf  price 
If  other  articles  take  the  place  m  ihost 
which  have  been  in  ordinary  use,  the  old 
articles  cease  to  be  made.  If  the  ssflit 
articles,  owing  to  improved  processes,  sR 
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prodttoed  at  less  cost,  the  selling  price  is 
aiminished,  not  because  the  labour  be- 
stowed OD  them  is  less,  but  because  the 
supply  of  such  articles  is  more  abundant 
whenever  there  is  free  competition.  That 
the  labour  expended  on  an  article  does  not 
determine  its  exchangeable  yalue  is  clear 
from  the  case  supposed,  for  if  there  was 
no  competition  among  producers,  the  pur- 
chasers would  not  get  the  thing  a  bit  the 
cheaper,  simply  bemuse  it  could  be  pro- 
duced at  less  cost  The  producer  mieht 
be  wise  enough  to  lower  the  price,  in  order 
to  get  an  increased  sale,  and  an  increased 
tot^  profit;  but  in  fiict,  the  increased 
amount  of  production  is  that  which  lowers 
the  price,  and  not  the  will  of  the  seller.  If 
he  increases  his  production,  he  must  sell 
or  he  will  lose  by  his  increased  produc- 
tion, and  he  cannot  prevent  the  price 
from  fhlling,  unless  the  demand  increases 
quicker  than  his  production. 

The  nrioe  of  all  labour,  Wa^  or  Hire, 
is  also  determined  by  the  opinion  of  those 
who  want  it  and  have  the  means  of  paying 
for  i^  and  the  amount  of  the  kind  of  labour 
that  is  in  the  market  The  price  is  some- 
times as  low  as  nothing,  which  means  that 
the  thing  is  not  wanted.  This  is  true  of 
all  kinds  of  labour  from  the  labour  of  him 
who  sweeps  the  streets  to  the  labour  of  him 
who  produces  the  finest  work  of  art  or  the 
noblest  effort  of  intellectual  power. 

The  notions  that  the  value  of  every 
article  produced  by  labour  is  determined 
by  the  cost  of  production,  and  that  the 
price  of  labour  is  determined  by  the 
wants  of  the  labourer  or  the  prices  of 
other  things,  are  fhutfUl  sources  of  misery. 
Every  man  can  cite  instances  in  which 
these  doctrines  are  palpably  false,  and  no 
man  can  cite  many  instances  in  which  they 
are  really  true,  though  at  first  sight  they 
may  appear  to  be  so.    [Price.] 

If  we  would  investigate  the  econo- 
mical condition  of  a  country  as  to  the 
production  of  wealth,  its  distribution, 
and  its  consumption,  we  must  ascertain 
its  population,  the  various  kinds  of  em- 
ployments, the  amount  of  articles  pro- 
duced, the  wages  of. the  labourer,  the 
profits  of  the  capitalist,  rate  of  interest, 
rent  of  lands  and  houses,  and  the  various 
articles  consumed,  both  articles  the  pro- 
duce of  the  country  and  articles  imported, 
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of  which  the  articles  exported  are  the 
equivalents.  We  must  ascertain  the  rate 
at  which  population  increases  in  a  given 
period,  the  rate  at  which  permanent  im- 
provements, such  as  roads,  houses,  docks, 
and  the  like,  increase,  and  all  improve- 
ments of  a  permanent  character.  In  such 
an  investigation  the  economist  may  pro- 
ceed on  the  supposition  that  man  is  acting 
free  from  all  restraint,  except  the  restraint 
which  compels  every  man  to  respect  his 
neighbour's  proper^  and  person;  that 
every  man  is  labouring  just  as  he  pleases 
without  constraint  or  direction,  and  that 
every  man  is  enjoying  what  he  produces 
or  what  he  gets  in  exchange  for  his  own 
production,  with  no  other  restraint  than 
the  law  imposes  for  the  protection  of 
other  men's  property  and  persons.  Hut 
such  a  state  of  things  does  not  exist,  and 
perhaps  never  did ;  and  when  the  econo- 
mist has  investigated  the  actual  state  of  a 
nation's  wealth  and  its  consumption,  he 
will;  have  to  ascertain  how  and  to  what 
extent  men  are  limited  in  their  industry  by 
positive  law,  by  positive  morality,  and  by 
anything  else.  It  is  his  business  to  detect 
those  artificial  restraints  which  interfere 
with  a  man's  industry  and  consequently 
with  his  enj<r^ment  In  his  inquiries  he 
must  never  forget  that  consumption  for 
consumption's  sake  is  the  end  of  all  our 
labour ;  not  such  a  consumption  as  shall 
destroy  wealth,  but  such  a  consumption 
as  is  consistent  with  permanent  and  in- 
creased means  of  enjoyment,  both  for  the 
actual  generation  and  for  an  increased 
number  in  the  succeeding  generation. 
He  therefore  recognises  saving,  accumu- 
lation, and  productive  consumption  as 
necessary  means  towards  the  end  of  in- 
creased enjoyment  But  he  aclmowledges 
no  real  enjoyment,  he  does  not  admit  that 
there  is  happiness,  and  he  denies  the  pos- 
sibility of  improvement  of  the  social  con- 
dition of  a  people,  unless  the  necessaries 
of  life,  such  as  the  country  and  climate 
require,  are  possessed  by  all—food,  rai- 
ment, and  lodging.  When  these  things 
can  be  had,  and  not  before,  a  man  has 
leisure  and  inclination  to  supply  other 
wants  that  lie  dormant  while  he  is  hun- 
gry, naked,  and  without  shelter  against 
3ie  weather. 
It  will  be  discovered  that  there  are 
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peculiar  drcamstances  in  moet  oountrieB 
that  affect  the  happinefis  of  the  people  in 
different  ways.  It  is  the  business  of  the 
economist  to  investigate  these  circum- 
stances and  to  ascertun  them,  whether 
the  circumstances  may  be  the  peculiar 
form  of  the  government,  the  habits  of  the 
people,  their  ignorance,  or  any  other 
cause.  His  problem  is  to  trace  to  their 
causes  all  those  conditions  which  interfere 
with  the  enjoyment  of  the  necessaries  of 
life,  without  a  supply  of  which  no  man 
can  be  happy.  W  natever  he  can  prove 
to  interfere  with  such  a  supply,  to  dimi- 
nish such  a  supply,  to  make  it  less  than 
it  otherwise  would  be,  is  within  the  pro- 
vince of  his  investigation ;  whether  it  is 
arbitrary  power  in  a  monarch,  ignorance 
in  a  constitutional  government,  heavy 
taxation,  restrictions  upon  the  fr^ee  exer- 
cise of  industry,  or  anything  else,  by 
whatever  name  it  is  called,  that  interferes 
with  a  man's  industry,  and  consec^uenU^ 
with  his  enjoyment  If  he  carries  his 
inquiries  beyond  those  necessities  of  life 
which  all  men  want  before  they  ask  for 
anything  else,  he  will  find  ample  employ- 
ment in  investigating  the  causes  which 
interfere  with  or  limit  the  class  of  se- 
condary enjojrments,  those  which  a  man 
craves  for  when  he  has  satisfied  the  first 
He  will  discover  that  the  same  kind  of 
restraint  or  interference  often  limits  the 
secondary  enjoyments,  and  that  their  being 
limited  operates  upon  the  primary  wants, 
and  so  limits  the  means  of  gratilying 
them  also.  He  will  thus  approach  the 
solution  of  a  great  question,  and  endea- 
vour to  determine  whether  the  sovereign 
power  should  interfere  with  industry  m 
any  way,  except  to  raise  money  by  tax- 
ation for  the  necessary  expenses  of  the 
administration ;  and  he  will  endeavour  to 
determine  how  the  required  amount  of 
money  may  be  raised  so  as  to  curtail  each 
man's  eiyoyments  in  the  least  possible 
degree.    ■ 

If  the  question  of  freedom  from  all 
restraint  on  industry,  except  such  re- 
straints 8S  have  been  alluded  to,  is  de- 
termined in  fiivour  of  freedom,  there  will 
still  be  plenty  for  the  economist  to  do. 
The  greatest  enemy  1o  man  is  his  own 
ignorance.  The  mode  in  which  men 
shall  so  organize  their  labour  that  each 


shall  get  more  out  of  the  conunon  sto^ 
by  such  organization  than  by  any  odier 
mode,  is  the  great  question  that  oonceras 
us  all.  Knowledge  must  guide  our  in- 
dustry, or  it  ma^  be  fruitless,  even  tfaoo^ 
it  has  perfect  liberty  of  action.  Enjoy- 
ment is  the  end  to  which  knowlef^ 
alone  can  lead  us.  Ejujoyment  implies 
the  sufficient  and  reasonable  satisfiKstion 
of  the  appetites,  which  must  precede  the 
enjoyment  of  the  imagination  and  the 
intellectual  feculties;  the  haimomoos 
combination  of  the  two  enjoymentB  makes 
Happiness. 

The  field  for  the  Political  Eoooamist  is 
as  extensive  as  Society  itself;  bnt  his 
labour  has  certain  limits.  He  may  often 
determine  when  legislation  is  unwise,  or 
when  it  is  wanted :  but  he  doea  not  con- 
cern himself  about  the  making  of  the 
law.  He  is  satisfied  if  a  bad  law  is  re- 
pealed, or  if,  when  useful,  it  is  so  framed 
as  to  accomplish  the  object  Nor  does 
he  concern  himself  about  forms  of  Poiitr. 
or  systems  of  religion  or  nMnrals,  or 
philosophy  as  such.  But  he  does  in- 
vestigate the  mode  in  which  they  operate 
upon  industry  direcUy  or  indirectly,  and 
mainly  their  mode  of  operation  on  the 
primary  wants,  those  wants  which  all 
men  seek  to  satisfy,  and  which  all  must 
in  some  degree  satisfy,  or  they  must  oease 
to  live.  The  great  test,  the  unerring  test, 
of  the  condition  of  a  nation,  is  the  ood- 
dition  of  those  who  labour  for  thdr  daily 
bread.  If  these  have  sufficient,  it  is  a 
certain  deduction  that  others  have  mocv 
than  sufficient,  and  that  there  may  be 
improvement  in  the  social  and  mord 
condition  of  all  classes.  But  ignorance 
may  prevent  improvement  It  wUl,  there- 
fore,  be  tiie  province  of  the  economist 
to  show  how,  when  the  primary  wants 
of  a  peoijle  are  satisfied,  they  may  secure, 
so  far  as  it  can  be  secured,  so  happy  a  con- 
dition, and  also  to  show  by  what  oombina- 
tions  the  gratification  of  the  secondary 
wants  mav  be  secured  with  the  least 
trouble  and  expense.  The  fbndamentil 
principles  of  tiie  economist  are  indeed, 
as  it  has  been  often  remarked,  very  few: 
and  it  is  equally  true  that  very  little  can 
be  deduced  from  them.  They  must  be 
oonstantiy  applied,  in  the  way  of  test  and 
correction^  and  the  matter  to  which  they 
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most  be  applied  is  the  experienoe  of  man. 
A  wise  man  neither  rejects  nor  over- 
values the  axioms  of  his  science ;  but 
when  his  subject  is  **  immersed  in  mat- 
ters," to  use  an  expression  of  Bacon,  he 
knows  better  than  to  expect  a  few 
axioms,  eyen  if  absolutely  true,  to  solre 
problems  to  the  whole  or  parts  of  which 
they  will  often  not  apply. 

The  Literature  of  PoUtical  Economy  is 
yery  copious.  Much  that  has  been  written 
is  of  little  value  for  practice,  but  curious 
and  useful  as  a  history  of  opinion.  An 
outline  of  this  van  of  Uie  subject  is  given 
in  the  *  Penny  Cyclopsedia,'  under  the  tiUe 
••Political  Economy;"  and  in  1845  Mr. 
M'CuUoch  published  a  useful  work  en- 
titled 'The  Literature  of  Political  Eco- 
nomy.' It  is  a  classified  catalogue  of  the 
principal  works  in  the  different  depart- 
ments of  Political  Economy,  and  is 
interspersed  with  historical,  critical,  and 
biographical  notices. 

A  lew  years  ago  a  Professorship  of 
'Political  Economy  was  founded  ,in  the 
University  of  Oxford,  by  Mr.  Dmmmond. 
Archbishop  Whatel^  has  founded  a  simi- 
lar professorship  m  the  University  of 
Dublin.  There  are  unendowed  professor- 
ships in  the  University  of  Cambridge, 
ana  in  University  College  and  King's 
College,  London;  but  that  of  University 
College,  London,  has  not  been  filled  for 
several  years. 

POLYGAMY  is  the  name  of  the 
custom  according  to  which  a  man  may 
have  more  than  one  lawfol  wife  at  a 
time,  which  custom  prevails  in  several 
oountries.  Polygamy  has  existed  in 
Asia  from  time  immemorial,  and  Mo- 
hammedanism adopted  and  confirmed 
the  custom*  Montesquieu  pretends  that 
polygamy  in  the  East  is  the  consequence 
of  the  greater  number  of  female  births 
in  that  country ;  but  this  surmise  is  by 
no  means  proved.  Another  and  a  more 
plausible  reason  may  be  found  in  the 
premature  old  age  of  the  female  sex  in 
some  countries.  Niebuhr,  in  his  •  Travels 
in  Arabia,'  gives  a  curious  conversation 
which  he  had  with  an  Arab  on  the  subject 
of  polygamy.  ( BeUdfeMchreibung,  ii.  253.) 

Neither  Greek  nor  Roman  usage  al- 
lowed a  man  to  have  more  than  one 
wife  at  a  time.     But  divorce  became  so 


common  among  the  Romans,  that  the 
freqoent  change  of  wife  became  almost 
a  practical  polygamy.  However,  this 
practice  of  divorce  was  probably  con* 
fined  to  the  rich  and  luxurious,  who, 
when  they  have  no  regular  occupation, 
are  generally  the  most  licentious  mem- 
bers of  society.  The  barbarous  nations, 
on  the  contrary,  that  is  to  say,  those  who 
were  not  Greeks  or  Romans,  practised 
polygamy,  with  the  exception  of  the 
Germans,  **who  alone,"  says  Tacitus, 
"among  all  the  barbarians,  are  content 
with  a  single  wife."    {German.,  17.) 

In  the  scriptures  we  find  instances  of 
polygamy  recorded  before  the  flood. 
(  ClenesUf  iv.  19.)  It  was  common  in  the 
patriarchal  times,  and  we  have  the  in- 
stance of  Jacob  marrying  two  sisters. 
By  the  law  of  Moses  it  appears  to  have 
been  tolerated.  (^Exodus,  xxi.  9, 10,  and 
Deuteronomy,  xxi.  15.)  But  in  the  time 
of  our  Saviour,  no  indication  appears  of 
its  being  common  among  the  Jews. 
Divorce,  however,  was  frequent,  and  our 
Saviour  (^MiUthew,  xix.  9)  reprobates  the 
custom.  St  Paul  speaks  always  of  mar* 
riage  in  terms  implying  the  union  of  one 
man  witii  one  woman.  In  Christian 
countries,  polygamy  has  been  long  since 
universally  forbidden,  both  by  the  church 
and  by  the  civil  law,  under  severe  penal- 
ties, which  in  some  oountries  amounted 
to  death.  In  England,  it  is  a  punishable 
ofience.    [Bigamy.] 

The  Koran  allows  a  man  to  have  four 
legitimate  wives ;  but  it  is  only  the  rich 
who  avail  themselves  of  this  permission. 
The  Arabs  are  generally  content  with 
one  wife. 

Polygamy  can  never  prevail  much  in 
any  country  where  slaveiy  does  not 
exist  in  some  form,  even  if  the  practice 
is  permitted.  The  expense  of  two  or 
more  wives  is  a  suiBcient  check  on  the 
practice.  It  is  only  the  rich  who  can 
mdulge  in  this  way.  A  poor  man  in 
any  country  will  find  one  wife  and  one 
set  of  children  quite  enough  for  him. 
If  in  England,  for  instance,  it  was  per- 
mitted for  a  man  to  have  several  wives 
at  once,  all  of  whom  should  be  in  the 
legal  contUtion  of  a  wife,  the  expense  alone 
would  prevent  any  prudent  man  from 
availing  himself  of  tiie  legal  permission, 
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if  there  were  no  other  ohjeetioiL  When 
the  wife  is  a  kind  of  slave  to  her  husband 
and  assists  to  support  him  by  her  hibour, 
a  plurality  of  wives  is  merely  an  in- 
creasing of  a  man's  slaves  with  the  in- 
creased power  of  sexual  intercourse  at 
the  same  lime.  That  such  a  mode  of 
life  must  be  a  brutalized  and  a  half 
savage  state,  is  obvious  enough ;  and  it 
is  not  consistent  with  any  improvement 
in  the  condition  of  women ;  and  on  the 
improved  condition  of  women  mainly 
depends  the  improveable  condition  of 
society.  If  in  any  country  polygamy 
were  carried  to  a  great  extent  among  the 
rich,  the  consequence  would  be  that  the 
poor  must  go  without  wives,  unless  the 
demands  of  the  rich  were  supplied  b^ 
importation  of  female  slaves,  which  is 
the  case  in  some  countries. 

That  union  which  exists  in  the  co- 
habitation of  a  man  with  one  woman 
makes  a  &mily  (|uite  a  different  thing 
from  a  family  which  is  founded  on  the 
cohabitation  of  a  man  with  more  than 
one  woman.  Traced  out  to  all  their  con- 
sequences, the  two  practices  produce 
distinct  social  systems,  which,  in  nearly 
every  respect,  are  right  opposed  to  one  ano- 
ther. Toe  advantage  is  on  the  side  of  mo- 
nogamy, though  the  nations  which  main- 
tain polygamy  might  easily  discover  some 
weak  pomtB  m  the  monogamist  practice. 

POOR.  [Poor  Laws  and  Pau- 
perism.] 

POOR  LAWS  AND  PAUPERISM. 
A  pauper  in  England  is  a  person  who, 
unable  to  support  himself,  receives  money 
or  money's  worth  fiK>m  the  contributions  of 
those  who  are  by  law  compelled  to  main- 
tain him  wholly  or  in  part  There  are 
many  poor  persons  who  are  not  paupers. 
He  who  gets  his  living  by^  his  labour, 
but  receives  no  legal  relief^  is  not  a  pau- 
per. He  who  wiU  not  or  does  not  work, 
but  gets  his  living  by  begging,  is  a  men- 
dicant Those  who  are  supported  wholly 
or  in  part  by  the  voluntary  gifts  of  cha- 
ritable persons  are  not  paupers. 

The  causes  of  pauperism  are  numerous, 
and  it  would  be  equivalent  to  an  attempt 
to  explain  most  of  the  phenomena  of 
modem  society,  if  we  should  affect  to 
assign  all  its  possible  or  even  all  its  actual 
i  in  any  given  country.  Some  of  the 


causes  however  are  clearly  traceable  to 
positive  law.  Every  history  of  positi^ 
legislation  in  this  and  other  ooontria 
shows  that  those  who  have  had  die  power 
to  make  laws  have  not  only  ignoraotly 
and  unintentionally  injured  society  tj 
not  perceiving  the  tendency  of  their  own 
enactments,  but  have  often  purposely  sod 
designedly  attempted  to  aooomplish  ob- 
jects which  they  believed  to  be  benefidal 
to  society,  but  which  an  enlarged  ex- 
perience and  a  sound  philoeophy  hare 
proved  to  be  detrimental  to  the  geoenl 
mterest  When  the  object  has  been  i 
good  one,  a  legislator  has  often  fiuled  in 
aooomplishing  it,  owing  to  ignorance  of 
the  proper  means,  m  England  legal 
interference  with  the  condition  of  tbe 
poor  has  in  some  degree  been  exerdscd 
for  neariy  500  year&  In  no  coontiy 
have  greater  efforts  been  made  to  regnUte 
their  condition,  nor  greater  mistakes  ccm- 
mitted  in  this  branch  of  government 

The  great  object  of  the  earlier  ^orti 
in  pauper  legislation  was  the  restrwit  of 
vagrancy.  The  12th  Richard  II.  c.  7 
(1388)  prohibits  any  labourer  firoa 
quitting  his  dwelling-place  withoot  t 
testimonial  from  a  justice  of  the  peacr. 
showing  reascmable  cause  for  his  goiog* 
and  wimout  such  a  testimonial  any  such 
wanderer  might  be  apprehended  and  pot 
in  the  stocks.  Impotent  persons  were  to 
remain  in  the  towns  where  they  were 
dwelling  at  the  passing  of  the  act,  pro- 
vided tiie  inhabitants  would  sa^on 
them ;  otherwise  they  were  to  go  to  tbe 
places  of  their  birth,  to  be  there  supported. 
By  acts  passed  in  the  11  and  19  of  Heorr 
VII.  (1495  and  1504)  impotent  beggs» 
were  required  to  go  to  the  hundred  whei« 
they  had  last  dwelt  for  three  years,  or 
where  they  were  bom,  and  were  forbid- 
den to  bee  elsewere.  By  the  act  tS 
Henry  Vlll.  c  12  (1531),  justices  weiv 
directed  to  assign  to  impotent  poor  pe^ 
sons  a  district  within  which  they  miglit 
bee,  and  beyond  which  thev  were  nr- 
bioden  to  beg,  under  pain  of  being  i^ 
prisoned  and  kept  in  tne  stocks  on  bread 
and  water.  Able-bodied  beggars  were 
to  be  whipped  and  forced  to  return  to 
their  place  of  birth,  or  where  they  bad 
last  lived  for  three  years. 

These  acts  appear  to  have  had  no  ^ 
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manent  e£Pect   in  repressing  vagrancy. 
An  act  passed  in  1536  (27  Henry  VIII. 
c   25)  IS  the  first  by  which  voluntary 
chari^  was  converted  into  compulsory 
payment    It  enacts  that  the  head  officers 
of  every  parish  to  which  the  impotent  or 
able-bodied  poor  may  resort  under  the 
provisions  of  the  act  of  1531,  shall  receive 
and  keOp  them,  so  that  none  shall  be 
compelled   to   beg   openly.    The   able- 
bodied  were  to  be  kept  to  constant  labour, 
and  every  parish  making  default  was  to 
forfeit  twenty  shillings  a  month.    The 
money  required  for  me  support  of  the 
poor  was  to  be  collected  partly  by  the 
head  officers  of  corporate  towns  and  the 
churchwardens  of  parishes,  and  partly 
was  to  be  derived  from  collections  in  the 
churches  and  on  various  occasions  where 
the  clergy  had  opportunities  for  exhort- 
ing the  people  to  charity.    Alms^ving 
beyond  the  town  or  parish  was  prohibited, 
on  forfeiture  of  ten  times  the  amount 
given.    A  *' sturdy  beggar^  was  to  be 
whipped  the  first  time  he  was  detected 
in  begging ;  to  have  his  right  ear  cropped 
for  the  8iH»nd  offi^nce ;  and  if  again  guilty 
of  begging,  was  to  be  indicted  **  for  wan- 
dering, loitering,  and  idleness,''  and  if 
convicted  was  *'to  suffer  execution  of 
death  as  a  felon  and  an  enemy  of  the 
commonwealth/'    The  severity  of  this 
act  prevented  its  execution,  and  it  was 
repealed  by  1  Edward  VL  c  3  (1547). 
Under  this  statute  every  able-bodied  per- 
son who  should  not  apply  himself  to 
some  honest  labour,  or  offer  to  serve  for 
even  meat  and  drink,  was  to  be  taken 
for  a  vagabond,  branded  on  the  shoulder, 
and  adjudged  a  slave  for  two  years  to  any 
one  who  should  demand  him,  to  be  fed 
on  bread  and  water  and  refuse  meat,  and 
made  to  work  by  being  beaten,  chained, 
or  oAerwise  treated.    If  he  ran  away 
during  the    two   years,  he  was  to  be 
branded  on  the  cheek,  and  adjudged  a 
slave  for  life,  and  if  he  ran  away  again, 
he  was  to  suffer  death  as  a  felon.    If  not 
demanded  as  a  slave,  he  was  to  be  kept 
to  hard  labour  on  the  highways  in  chains. 
The  impotent  poor  were  to  be  passed  to 
their  place  of  birth  or  settlement,  from 
the  hands  of  oue  parish  constable  to  those 
of  another.    The  statute  was  repealed 
three  years  after,  and  that  of  1531  was 


revived.  In  1551  an  act  was  passed 
which  directed  that  a  book  should  be 
kept  in  every  parish,  containing  the  names 
of  the  householders  and  of  the  impotent 
poor ;  that  collectors  of  alms  should  be 
appointed  who  should  "  gently  ask  every 
man  and  woman  what  mey  of  their  cha- 
rity will  give  weekly  to  the  relief  of  the 
poor."  If  any  one  able  to  pve  should 
reiiise  or  discourai^  others  from  giving, 
the  ministers  and  churchwardens  were 
to  exhort  him,  and,  failing  of  success, 
the  bishop  was  to  admonish  him  on  the 
subject  This  act,  and  another  made  to 
enforce  it,  which  was  passed  in  1555, 
were  wholly  ineffectual,  and  in  1563  it 
was  re-enacted  (5  Eliz.  c.  3),  with  the 
addition  that  any  person  able  to  con- 
tribute and  refusing  should  be  cited  by 
the  bishop  to  appear  at  the  next  sessions 
before  the  justices,  where,  if  he  'would 
not  be  persuaded  to  give,  the  justices 
were  to  tax  him  according  to  their  dis- 
cretion, and  on  his  refhsal  he  was  to  be 
committed  to  gaol  until  the  sum  taxed 
should  be  paid,  with  all  arrears. 

The  next  statute  on  the  subject,  which 
was  passed  in  1572  (14  Eliz.  c.  5),  shows 
how  ineffectual  tiie  former  statutes  had 
been.  It  enacted  that  all  rogues,  vaga- 
bonds, and  sturdy  beggars,  including  in 
this  description  ^  all  persons  whole  and 
mighty  in  body,  able  to  labour,  not  having 
land  or  master,  nor  using  any  lawful 
merchandise,  craft,  or  mystery,  and  all 
common  labourers,  able  in  body,  loiter- 
ing and  refusing  to  work  for  such  rea- 
sonable wage  as  is  commonly  given," 
should  **  for  the  first  offence  be  grievously 
whipped,  and  burned  through  the  gristle 
of  tne  right  ear  with  a  hot  iron  of  the 
compass  of  an  inch  about ;"  for  the  second, 
should  be  deemed  felons;  and  for  the 
third,  should  suffer  death  as  felons, 
witiiout  benefit  of  clergy.  For  the  relief 
and  susteutation  of  the  aged  and  impotent 
poor,  the  justices  of  the  peace  within  their 
several  districts  were  "  by  their  good  dis- 
cretion" to  tax  and  assess  all  the  inha- 
bitants dwelling  therein.  Any  one  re- 
fusing to  contribute  was  to  be  imprisoned 
until  he  should  comply  with  the  assess- 
ment. By  the  statutes  39  of  Elizabeth,  c. 
3  and  4  (1598),  every  able-bodied  person 
refusing  to  work  for  the  ordinary  wages 
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was  to  be  '*  openly  whipped  until  his 
body  be  bloody,  and  forthwith  sent,  from 
parish  to  parish,  the  most  strait  way  to 
the  parish  where  he  was  bom,  there  to 
put  himself  to  labour  as  a  true  subject 
ought  to  do." 

The  next  act  on  this  subject,  the  48 
Elizabeth,   c.  2,  has  been  in  operation 
from  the  time  of  its  enactment,  in  1601, 
to  the  present  day.    A  change  in  the 
mode    of   administration  was    howeyer 
effected  by  the  Poor  Law  Amendment 
Act  (4  &  5  Wm.  IV.  c.  76),  which  was 
passed  in  1834.'    During  that  long  period 
many  abuses  crept  into  the  administration 
of  the  laws  relating  to  the  poor,  so  that 
in  practice  their  operation  impaired  the 
character  of  the  most  numerous  class,  and 
was  injurious  to  the  whole  country.    In 
its  original  provisions  the  act  of  Elizabeth 
directed  the  overseers  of  the  poor  in 
every  parish  to  **  take  order  for  setting 
to  work  the  children  of  all  such  parents 
as  shall  not  be  thought  able  to  maintain 
their  children,"  as  well  as  all  such  per- 
sons as,  having  no  means  to  maintain 
them,  ;ise  no  ordinary  trade  to  get  their 
living  by.    For  this  purpose  they  were 
empowered  *♦  to  raise,  weekly  or  other- 
wise, by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes,  mines, 
&c.,  such  sums  of  money  as  they  shall 
require  for  providing  a  sufficient  stock 
of  flax,  hemp,  wool,  and  other  ware  or 
stuff,  to  set  the  poor  on  work,  and  also 
competent  sums  for  relief  of  lame,  blind, 
old,  and  impotent  persons,  and  for  putting 
out  children  as  apprentices.**    Power  was 
given  to  justices  to  send  to  the  house  of 
correction  or  common  gol  all  persons 
who  would  not  work.    The  churchwar- 
dens   and   overseers  were  further  em- 
powered   to    build    poorhouses,   at  the 
charge  of  the  parish,  for  the  reception 
of  the  impotent  poor  only.    The  justices 
were    further >  empowered  to  assess  all 
persons  of  sufficient  ability,  for  the  relief 
and  maintenance  of  their  children,  grand- 
children, and  parents.    The  parish  of- 
ficers were  also  empowered  to  bind  as 
apprentices  any  children  who  should  be 
cnargeable  to  the  parish. 

These  simple  provisions  were  in  course 
of  time   greaUy  perverted,  and  many 


abuses  were  introduced  into  the  admi- 
nistration of  the  law.    The  moct  mis- 
chievous practice  was  that  which  was  esta- 
blished by  the  Justices  for  the  county  of 
Berks  in  the  month  of  May,  1 795,  when, 
in  order  to  meet  the  wants  of  the  labour- 
ing population  caused  by  the  high  price 
of  provisions,  an  allowance  in  proportion 
to  the  number  of  his  fiunilj  was  made 
out  of  the  parish  ftmd  to  every  Ubooier 
who  applied  for  relief.    This  allowance 
fluctuated  with  the  price  of  the  gallon 
loaf  of  second  flour,  and  the  scale  vras  so 
adjusted  as  to  return  to  each  fiunily  the 
sum  which  a  given  number  of  loaves  would 
cost  beyond  the  price  in  years  of  ordinary 
abundance.    This  plan  was  concehred  in 
a  spirit  of  benevolence,  but  the  mdiness 
with  which  it  was  adopted  in  all  p«ns  d 
England  clearly  shows  the  general  want 
of  sound  views  on  the  subject    Under 
the  allowance  system  the   labourer  re- 
ceived a  part  of  his  means  of  sabastenee 
in  the  form  of  a  parish  gift,  and  as  the 
fund  out  of  which  it  was  provided  was 
raised  from  the  contributions  of  those 
who  did  not  employ  labourers,  as  well  as 
of  those  who  did,  their  employers,  being 
able  in  part  to  burthen  others  with  the 
payment  for  their  labour,  had  a  dinct 
interest   in   perpetuating    the     syston. 
Those  who  employed  labourers   looked 
upon  the  parish  contribution  as  part  of  the 
fond  out  of  which  they  were  to  be  paid, 
and  accordingly  they  lowered  their  rate 
of  wages.    The  labourers  also  looked  on 
the  parish  fiind  as  a  source  of  wages, 
independent  of  their  labour  wages.    The 
consequence  was  that  the  labourer  looked 
to  the  parish  aid  as  a  matter  of  right, 
without  any  regard  to  his  real  wanti,  and 
be  received  the  wages  of  his  laboor  as 
only  one  and  a  secondary  source  of  the 
means  of  subsistence.    His  character  as 
a  labourer  became  of  less  value,  and  his 
value  as  a  labourer  was  thus  diminished 
under  the  combined  operation  of  these 
two  causes.    In  1832  a  commission  was 
appointed  by  the  crown,  under  whose  di- 
rection inquiries  were  made  through  Eng- 
land and  Wales,  and  the  actual  coodition 
of  the  labouring  class  in  every  parish  was 
ascertained  with  the  view  of  showing  the 
evils  of  the  existing  practice,  and  of  sug^ 
gesting  some  remedy.    The  laboor  of 
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thU  inquiry  was  great,  but  in  a  short  time 
a  Report  was  presented  by  the  commis- 
sioners, which  explained  the  operation 
of  the  law  as  administered,  with  its  effects 
upon  different  classes,  and  suggested  re- 
medial measures.    This  Report  was  pre- 
sented in  February,  1834,  and  was  fol- 
lowed by  the  passing,  in  August,  1834, 
of  the  Poor  Law  Amendment  Act,  4  &  5 
Wm.  IV.  c  76,  in  which  the  principal  re- 
commendations of  the  commissioners  were 
embodied.     This  Act  was  amended  by 
the  7  &  8  Vict  c.  101  (9th  August,  1844). 
The  chief  proyisions  of  this  law  ar^ 
— ^the  appointment  of  a  central  board 
of  three  commissioners,  whose  quarters 
are  in  Somerset  House,  London,  for  the 
general  superintendence  and  control  of 
all   bodies    charged  with  the   manage- 
ment of  funds    for  the   relief  of  Sie 
poor.     There    are  nine    assistant-com- 
missioners, each   one   of   whom  has  a 
district :  the  assistant-commissioners  visit 
their  districts  and  see  that  the  orders  of  the 
commissioners  are  executed.    The  assist- 
ant poor-law  commissioners  are  ap})ointed 
by  and  removable  by  the  commissioners. 
The  whole  administration  of  the  Poor 
Law  is  under  the  direction  of  the  secretary 
of  state  for  the  home  department    The 
administration  of  relief  to  the  poor  is  un- 
der the  control  of  the  commissioners,  who 
make  rules  and  regulations  for  the  pur- 
pose, which  are  binding  upon  all  the  local 
bodies.    They  are  empowered  to  order 
workhouses  to  be  built,  hired,  altered,  or 
enlarged,  with  the  consent  of  the  majority 
of  a  board  of  ^;uardians.       They  have 
the  power  of  uniting  seyeral  parishes  for 
the  purposes  of  a  more  effective  and*  eco- 
nomical administration  of  poor  relief,  but 
so  that  the  actual  charge  m  respect  to  its 
own  poor  is  defrayed  by  each  parish. 
These  united  parishes,  or  Unions,  are 
managed  by  boards  of  guardians  annually 
elected  by  the  rate-payers  of  the  various 
parishes,  but  the  masters  of  workhouses 
and  other  paid  officers  are  under  the  orders 
of  the  oommisdoners,  and  removable  by 
them.   The  system  ofpaying  wages  partly 
out  of  poor-rates  is  discontinued,  and  ex- 
cept in  extraordinary  cases,  as  to  which  the 
commisdoners  are  the  judges,  relief  is  only 
to  be  given  to  abli»*bodied  persons  or  to 
their  nunilies  within  the  walls  of  the 


workhouse.  Another  branch  of  the  poor- 
law,  which  was  materially  altered  by  the 
act  of  1834,  was  that  relating  to  illegiti- 
mate children,  which  is  explained  under 
Bastardy. 

The  7  &  8  Vict  c  101,  §  12,  em- 
powers the  poor-law  commissioners  to 
prescribe  the  duties  of  the  masters  to 
whom  poor  children  may  be  apprenticed, 
and  the  terms  and  conditions  of  the  inden- 
tures of  apprenticeship :  and  no  poor  chil- 
dren are  in  Utture  to  be  apprenticed  by 
the  overseers  of  any  parish  included  in 
any  union  or  subject  to  a  board  of  guar- 
dians under  the  provisions  of  the  4  &  5 
Wm.  IV.  c.  76,  but  it  is  declared  to  be 
lawful  fbr  the  guardians  of  such  union  or 
parish  to  bind  poor  children  apprentices* 
The  13th  section  abolishes  so  much  of  the 
43  Eliz.  c.  2,  and  of  the  8  &  9  Wm.  III. 
c.  3,  and  of  all  other  acts,  as  compels  any 
person  to  receive  any  poor  child  as  an 
apprentice.  The  14th  and  following  sec- 
tions make  some  new  regulations  as  to  the 
number  of  votes  of  owners  of  property 
and  rate-payers  in  the  election  of  guar- 
dians, and  in  other  cases  when  the  consent 
of  the  owners  and  rate-payers  is  required 
for  any  of  thepurposes  of  the  4  &  5  Wm. 
IV.  c  76.  The  18th  section  empowers 
the  commisdoners,  having  due  regard  to 
the  relative  population  or  drcumstanoes 
of  any  parish  included  in  a  union,  to  alter 
the  namber  of  guardians  to  be  elected  for 
such  parish,  without  such  consent  as  is 
required  by  the  Act  4  &  5  Wm.  IV.  c.  76. 
Section  18  empowers  the  commissioners 
to  divide  parishes  which  have  more  than 
20,000  inhabitants  according  to  the  cen- 
sus then  last  published,  into  wards  for  the 
purpose  of  the  election  of  guardians,  and 
to  determine  the  namber  of  guardis^  to 
be  elected  for  each  ward.  The  26th  sec- 
tion provides  that  so  long  as  any  woman's 
husband  is  beyond  seas,  or  in  custody  of 
the  law,  or  in  confinement  in  a  licensed 
house  or  asylum  as  a  lunatic  or  idiot,  all 
relief  ^ven  to  such  woman  or  to  her  child 
or  children  shall  be  given  in  the  same 
manner  and  subject  to  the  same  conditions 
as  if  she  was  a  widow,  but  the  obligation 
or  liability  of  the  husband  in  respect  of 
such  relief  continues  as  before.  The  26th 
section  empowers  the  guardians  of  a  pa- 
rish or  union  to  give  relief  to  widows, 
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under  certain  conditions,  who  at  the  time 
of  their  husband's  death  were  resident 
with  them  in  some  place  other  than  the 
parish  of  their  l^;al  settlement,  and  not 
situated  in  an^  union  in  which  such 
parish  is  comprised. 

The  31st  section  makes  some  provision 
as  to  the  burial  of  paupers. 

The  32nd  section  provides  that  the 
comnussioners  may  combine  parishes  and 
unions  in  England  for  the  audit  of  ao- 
counts.  By  the  40th  section  the  com- 
missioners may,  subject  to  certain  restric- 
tions there  mentioned,  combine  unions,  or 
parishes  not  in  union,  or  such  parishes  and 
unions,  into  school  districts,  for  the  ma- 
nagement of  any  class  or  classes  of  infimt 
poor  not  above  the  age  of  sixteen  ^ears, 
being  chargeable  to  any  such  parish  or 
union,  or  who  are  deserted  hj  their  parents, 
or  whose  parents  or  surviving  parent  or 
guardians  are  consenting  to  the  placing  of 
such  children  in  the  school  of  such  dis- 
trict By  the  41st  section  the  commis- 
sioners are  empowered  to  declare  parishes 
or  unions  or  parishes  and  unions  within 
the  district  of  the  metropolitan  police 
or  the  ci^  of  London,  or  of  the  city, 
towns.,  and  boroughs  mentioned  in  the 
schedule  B  annex^  to  the  act,  to  be  com- 
bined into  districts  for  the  purpose  of 
ibunding  and  managing  asylums  for  the 
temporary  relief  and  setting  to  work 
therein  of  destitute  houseless  poor  who 
are  not  charged  with  any  offence  and  who 
may  apply  for  reliefer  become  chargeable 
to  the  poor's  rates  within  any  such  parish 
or  union. 

The  58th  section  provides  for  the  pu- 
nishment of  persons  who  are  guilty  of 
misconduct  in  workhouses. 

The  other  provisions  of  the  Act  are 
chiefly  framed  for  the  purpose  of  carry- 
ing into  effect  the  general  objects  already 
described. 

One  important  consequence  which  has 
resulted  nt>m  the  better  management  of 
the  poor,  and  which  is  calculated  to  pro- 
duce an  important  effect  on  their  future 
condition,  is  the  adoption  of  plans  for  the 
education  of  children  resident  in  work- 
houses. Under  the  administration  of  the 
unamended  law  little  or  nothing  was  done 
towards  this  object,  and  in  almost  every 
case  the  child  whose  misfortune  it  was  to 


be  brought  up  at  the  < 
continu^  through  life 
others  for  subnstence,  and  often  fbUowed 
a  course  of  systematic  dishonesty.  Tlie 
system  of  moral,  intellectual,  and  industrial 
training  which  has  been  to  some  extest 
engrafted  upon  the  administratioB  of  the 
amended  law,  is  calculated  to  bring  up  the 
children  of  the  workhouse  to  be  vaefhl 
members  of  sodety. 

It  will  now  be  convenient  to  state 
how  the  law  stood  previously  to  the 
passmg  of  the  Act  4  &  5  Wm.  IV.  c  76, 
as  to  relief  to  the  poor  and  settlement, 
and  then  to  notice  some  of  its  leading 
provisions. 

Every  indigent  person,  whether  a 
native  or  a  foreigner,  being  in  any  <&- 
trict  of  England  or  Wales,  in  which  a 
"fund  is  raised  for  the  maintenance  of  the 
poor,  has  a  right  to  be  supplied  with  the 
necessaries  of  life  out  of  that  fund.  This 
right  depends  on  statute,  and  principally 
on  the  43  Eliz.  c.  2,  which  enacts  that 
the  churchwardens  of  every  parish,  and 
four,  three,  or  two  substantial  hcxBe- 
holders  there,  to  be  nominated  yearly 
under  the  hands  and  seals  of  two  or  more 
justices  of  the  peace,  shall  be  called  over- 
seers of  the  poor.  [Ovebseers.]  Under 
this  statute  overseers  oould  be  appointed 
for  parishes  only.  This  proved  very  in- 
sufficient, because  many  large  and  popa- 
loos  districts  were  not  situate  within  any 
parish,  and  consequently  no  overseen 
whatever  could  be  appointed  for  them,  «id 
abK>  because  many  parishes  themselves 
were  of  such  magnitude  that  one  set  of 
overseers  could  not  properly  attend  to  all 
the  poor.  To  supply  this  defect,  the  13 
&  14  Car.  IL  c  12,  authorised  the  ap- 
pointment of  overseers  in  any  township 
that  was  either  eztra-parochiai  or  was 
part  of  a  parish  so  large  as  to  require 
distinct  sets  of  officers  for  the  manage- 
ment of  its  poor.  Townships  are  some- 
times created  also  by  local  acts. 

It  is  the  duty  of  these  overseers  ta 
raise  and  administer  the  fund  for  the  re- 
lief  of  the  poor  of  theur  district  This 
fhnd,  which  is  called  the  poor-rate,  tfa^ 
are  directed  by  the  statute  of  Elinbedi 
in  parishes,  and  by  the  statute  of 
Car.  II.  in  townships,  to  raise  **  weekly 
or  otherwise,  by  taxation  of  every  in- 
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baMtant,  panon,  Ticar,  and  other,  and 
every  occupier  of  lands,  booses,  tithes 
impropriate,  propriations  of  tithes,  coal- 
mines or  saleable  underwoods  in  the 
said  parish,  in  sach  competent  snm  and 
sums  of  money  as  they  shall  think  fit,  &c. 
according  to  the  ability  of  the  parish.'* 

These  provisions  are  still  however, 
eren  since  the  4  &  5  Wm.  IV.  c.  76, 
very  inadeqaate.  Overseers  cannot  be 
appointed  nor  can  a  poor-rate  be  levied 
in  any  place  that  was  not  anciently 
either  a  parish  or  a  township.  Many  dis- 
tricts at  the  present  day  form  no  part  of 
any  parish  or  township ;  and  the  poor  €»f 
soch  districfs,  if  unable  to  remove  them- 
selves to  a  parochial  division  of  the  conn- 
try,  where  they  will  be  entitled  to  relief 
as  casnal  poor,  may,  as  &r  as  the  law  is 
CMHicemed,  perish  from  want 

The  rate  may  be  made  according  to 
the  exigencies  of  the  |>lace,  which, 
whether  parish  or  township,  may  con- 
weniently  in  either  case  be  called  a 
parish,  for  any  period  not  less  than  a 
vreek  nor  exceeding  a  year.  The  rate, 
which  .is  made  in  writing,  gives  the 
oaokes  of  the  persons  rated,  a  description 
of  the  proper^  for  which  they  are  rated, 
and  the  amount  payable  by  them;  it 
contains  also  a  declaration,  signed  by  the 
parish  officers,  that  the  rate  is,  to  the 
best  of  their  belief,  correct,  and  that  they 
have  used  their  best  endeavours  to  make 
it  so.  The  rate  so  nude  and  signed 
must  be  taken  to  two  justices  for  Uieir 
assent,  which  is  called  the  allowance  of 
the  rate,  and  notice  of  such  allowance 
must  be  affixed  on  the  church  doors  (1 
Vict  c  45)  on  the  Sunday  following,  or 
the  rate  will  be  entire  void.  This  notice 
is  called  the  publication  of  the  rate. 

As  the  statute  expressly  mentions  both 
inhaMtants  and  occupiers,  inhabitants 
were  held  liable  to  be  rated  in  propor- 
tion to  their  ability  within  the  parish, 
although  they  had  no  property  there 
which  was  capable  of  occupation,  and 
occupiers  of  property  therein  were  held 
liable  although  they  resided  elsewhere. 
Aooordingly  both  roU  corporeal  properw 
and  pers<mal  property  within  the  parish 
may  be  assessed,  as  constituting  *<the  abi- 
lity of  the  parish ;"  real  corporeal  property, 
as  land  or  booses^ maybe  assessed,  where- 


soever the  occupier  resides,  and  personal 
property,  if  the  owner  is  resident  within 
the  parish.  Incorporeal  real  profMcrty ,  since 
it  is  not  the  subject  of  occupation,  seems 
not  to  be  rateable  unless  incidentally, 
when,  as  in  the  case  of  the  tolls  of  a 
canal,  it  is,  as  it  were,  annexed  to  and 
enhances  the  value  of  corporeal  real  pro- 
perty, which  is  the  subject  of  occupation. 
As  it  is  the  occupier  and  not  the  owner 
of  real  corporeal  property  who  is  rated 
for  it,  it  will  be  obvious  that  the  term 
*'  real  property  "  is  not  used  in  the  pooiv 
laws  according  to  its  strict  legal  sense, 
and  that  the  occupier  of  a  house  is 
rated  for  it,  although  he  has  a  mere 
chattel  interest  in  it.  The  term  **  per- 
sonal property"  is  also  used  in  a  re- 
stricted sense ;  it  denotes  stock  in  trade, 
and  such  things  as  are  not  at  all  of  the 
nature  of  reality,  and  excludes  chattels 
real.  The  assessment  is  lud  in  respect 
of  the  revenue  or  annual  profit  of  the 
property  rated,  whether  real  or  personal. 
Such  property  therefore  as  is  incapable 
of  yielding  profit  is  not  rateable.  The 
assessment  upon  land  and  houses,  &c.  is 
calculated  upon  an  estimate  of  their  net 
annual  value,  which  is  defined  to  be  the 
rent  at  which  they  would  let  from  year 
to  year,  free  of  all  tenanf  s  rates  and 
taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  the  probable 
average  of  annual  costs  of  repairs,  in- 
surance, and  any  other  expenses  which 
may  be  necessary  to  maintain  the  premises 
in  a  state  to  command  such  rent  Personal 
property  was  not  rated  unless  it  had,  as 
It  were,  a  local  existence ;  and  therefore 
neither  stock  in  the  Ainds  nor  money 
was .  rateable.  Furniture  also  was  ex- 
empted, because  it  jrielded  no  profit  In 
practice  the  only  kind  of  personal  pro- 
perty ever  rated,  and  that  in  very  few 
places,  was  stock  in  trade  and  ships. 
The  rating  of  this  species  of  property 
was  attended  with  many  diradvantages. 
The  rate  was  to  be  made  on  the  profit, 
which  was  defined  to  be  not  the  whole 

Srofit,  but  the  excess  after  payment  of 
ebts.  Thus  it  was  nearly  impossible  to 
ascertain  the  rateable  amount  of  such 
property,  and  the  proprietor  might 
always  evade  the  tax  by  reading  out  of 
the  parish.     So  long  however  as  per- 
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sonal  propeny  was  rateable  by  law,  the 
omissioD  of  it  in  the  rate  was  a  ground 
of  appeal,  because  all  persons  liable  are 
to  be  rated  equally  according  to  their 
ability.  The  inoonveuienoe  attending 
this  state  of  things  induced  the  legisla- 
ture (by  the  3  &  4  Vict  c  83}  to  sus- 
pend the  enactments  which  authorised 
the  rating  of  inhabitants  in  respect  of 
stock  in  trade,  and  by  subsequent  acts 
to  continue  the  exemption  from  the 
liability  to  be  rated  in  respect  of  such 
property  until  the  1st  October,  1846. 

It  is  unnecessary  to  make  any  detailed 
remarks  on  tithes  and  other  property 
which,  by  the  statute  of  Elizabeth,  are 
expressly  made  chargeable. 

If  a  parish  is  unable  to  furnish  a  suffi- 
cient sum  for  the  maintenance  of  its  poor, 
any  other  parish  in  the  same  hundred, 
with  the  sanction  of  two  justices,  or  in 
any  other  part  of  the  county,  with  the 
sanction  of  the  justices  at  quarter- 
sessions,  may  be  called  upon  to  assist  the 
less  solvent  parish.  This  is  called 
rating  parishes  in  aid. 

The  overseers  are  to  collect  the  rate 
from  the  persitns  rated.  If  a  person 
rated  do  not  pay  when  called  upon,  the 
overseers  may  obtain  a  summons  from 
two  justices,  requiring  him  to  show  cause 
why  a  warrant  should  not  issue  to  levy 
tlie  rate  by  distress  and  sale  of  his  goods ; 
and  if  no  sufficient  cause  is  shown,  the 
payment  is  enforced  accordingly.  The 
party  so  summoned  may  show  for  cause 
that  the  rate  itself  is  void,  or  that  he  is  not 
liable ;  he  may  also,  with  the  consent  of 
the  overseers,  or  Board  of  Guardians,  be 
excused,  if  it  appear  that  he  is  unable  to 
pay  through  poverty.  He  may  also  ap- 
peal agamst  the  rate,  and  notice  of  ap- 
peal deprives  the  magistrates  of  their 
jurisdiction  to  distrain  until  the  appeal  is 
dedded,  unless  the  objection  is  solely  on 
the  ground  of  overcharge,  in  which  case 
the  warrant  may  issue  for  such  a  sum  as 
the  property  was  rated  at  in  the  last 
valid  rate.  The  appeal  against  the  rate 
on  the  ground  of  inequality,  unfiiimesB, 
or  incorrectness  in  the  valuation  of  the 
property  rated,  may  be  to  justices  at 
petty-sessions,  from  whose  decision  a 
second  appeal  lies  to  the  general  quarter- 
sessions.     The   appeal,  on    the   above 


grounds,  may  also  be  taken  to  the  q[uar- 
ter-sessions  in  the  first  instance.      If  the 
objection  be  to  the  principle  of  the  rale 
itself^  or  it  is  intended  to  dispute  the  lia- 
bility of  the  property  to  be  rated,  the  ajH 
peal  lies  to  the  quarter-sessions  only.   In 
all  these  cases  of  appeal,  notice  of  appeal 
and  of  the  precise  objections  to  the  fate 
must  be  given  to  the  parish-officers,  and 
also  to  any  rated  inhabitants  that  may 
be  interested  in  opposing  the  appellant, 
as,  for  instance,  where  his  ground  of  ooco- 
plaint  is  that  they  have  been  underrated. 
The  overseers,  who  in  some  parishes 
act  under    the    direction   of  a    neleet 
vestry,  and    are   assisted    by  assistant 
overseers,  are  to  i^ply  the  poor-rate  to 
the  relief  of  the  poor  of  their  parish* 
The  poor  of  the  parish  are,  in  one  sense, 
all  those  who  happen  to  be  in  the  paridi 
at  ^e  time  of  their  being  in  digress ; 
for  the  parish  in  wUch  they  happen  to 
be  is  bound  to  afford  such  paupers  im- 
mediate, or,  as  it  is  called,  casual  relief. 
But  if  the  same  parish  were  bound  also 
to  afford  continued  relief  to,  or  pcnma- 
nently  to  maintain,  all  the  destitute  who 
should  come  within  it,  the  burden  of 
supporting  the  poor  might  press  Terr 
unequally     upon     different      parishes. 
Paupers  would  then,  influenced  by  their 
own  &ncy,  or  instigated  to  excmerate 
some  other  parish,  have  the  power  of 
fastening  themselves  for  ever  on    any 
particular  parish,  or  of  roaming  at  plea- 
sure from  one  parish  to  another  in  unre- 
stricted vagrancy.     The  IS  &  14  Car. 
II.  c.  12,  was  passed  to  obviate  these 
evils,  and  is  the  foundation  of  the  pn^- 
sent  law  which  determines  the  parish 
that  a  pauper  belongs  to,  and  g|'^^  the 
power  of  removing  mm  to  it    This  law 
U*  called  the  law  of  SetUement    The 
statute  enables  two  justices,  upon  com- 
plaint made  by  the  churchwardens  or 
overseers  of  the  poor  of  an^  parish,  to 
any  justice  of  the  peace,  within  forty 
days  after  a  person  coming    to   settle 
there,  in  any  tenement  under  the  yearly 
value  of  idi.,  by  their  warrant  to  re- 
move such  person  to  the  parish  where  he 
was   '*  last  legally  settled,  either  as  a 
native,  householder,   sojourner,  appren- 
tice, or  servant,  for  the  space  of  fortr 
days  at  the  least"     Later  statutes  have 
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greatly  modified  the  heads  of  the  settle- 
ment here  enumerated,  and  have  added 
others ;  they  have  also  made  a  pauper 
invmovable,  until  he  has  become  charge- 
able to  the  foreign  parish  by  receiving 
relief  fh)m  it,  either  in  person  or  through 
the  hands  of  his  wife  or  children. 

The  following  are  the  settlements  that 
subsisted  at  the  passing  of  the  Poor-Law 
Amendment  Act: — ^settlement  by  birth, 
parentage,  marriage,  hiring  and  service, 
apprenticeship,  renting  a  tenement,  estate, 
office,  payment  of  rates.  Settlements 
may  be  divided  into  two  general  classes  ; 
being,  first,  natural  or  derivative  settle- 
ments, as  by  birth,  {yareutage,  or  mar- 
riage, to  the  perfection  of  which  re- 
sidence in  the  parish  is  unnecessary ;  se- 
condly, acquired  settlements^  including 
all  the  remaining  settlements  above  men- 
tioned, and  to  ^ese  residence  for  forty 
days  in  the  parish  is  necessary.  The 
following  were  the  modes  of  acquiring 
the  various  settlements  which  have  been 
enumerated : — 1.  Settlement  by  birth. — 
In  order  that  children  may  not  be  sepa- 
rated from  their  parents,  the  settlement 
of  the  fiither  during  his  life,  and  the  set- 
tlement of  the  mother  afler  his  death,  is 
the  settlement  of  the  children.  But  legi- 
timate children  who  have  no  known  set^ 
tlement  are  settled  in  the  place  of  their 
birth ;  so  also  are  illegitimate  children, 
for  they  can  derive  neither  settlement 
nor  any  thing  else  from  their  parents. 
Children  however,  during  the  age  of 
nurture,  which  continues  till  they  are 
seven  years  of  age,  must  not  be  separated 
finom  their  parent,  and  are  therefore  to 
be  supported  in  the  parish  where  their 
parents  happen  to  be,  at  the  expense  of 
the  parish  of  their  birth  settlement  2. 
Settlement  by  parentage. — The  settle- 
ment of  the  uther,  or,  if  he  have  none, 
the  maiden  settlement  of  the  mother,  is 
oommonicated  to  legitimate  unemanci- 
pated  children.  After  their  fiither's 
death  their  settlement  shifts  with  that  of 
the  widow,  until  she  marry  again,  in 
which  case  the  settlement  of  her  new 
husband  is  not  communicated  to  them. 
A  child  is  said  to  be  unemancipated 
60  long  as  he  forms  part  of  the  parents' 
family.  A  child  is  emancipated  when 
he  gains  a  settlement  of  his  own,  or. 


being  of  the  age  of  twenty-one,  lives 
apart  from  and  independently  of  the 
parent,  or  contracts  some  relation  incon- 
sistent with  his  continuing  a  subordinate 
member  of  the  parent's  family,  as  by 
marrying  or  enlisting  as  a  soldier.  Any 
settlement  of  the  parent  acquired  after 
the  child's  emancipation  is  not  commu- 
nicated to  him.  3.  Settlement  by  mar* 
riage. — To  prevent  the  separation  of 
husband  and  wife,  the  settlement  of  the 
husband  is  communicated  to  the  wife; 
she  can  acquire  no  settlement  during 
marriage ;  and  if  he  have  no  settlement, 
she  cannot  be  separated  from  him  by 
her  removal  to  her  maiden  settlement. 

4.  Settlement  by  hiring  and  service  is 
acquired  by  a  ^reon  unmarried,  and 
without  unemancipated  children,  hiring 
himself  for  a  year  into  service,  abiding 
for  a  year  in  the  same  service,  and  re- 
siding for  forty  days  in  any  parish  within 
the  year,  and  with  a  view  to  the  service. 
A  general  hiring,  that  is,  a  hiring  where 
nothing  is  said  as  to  the  duration  of  the 
contract,  is  considered  a  hiring  for  a 
year,  llie  service  for  a  year  need  not 
be  wholly  under  the  hiring  for  a  year,  it 
is  sufficient  if  part  of  the  service  be 
under  such  hiring ;  the  residue  may  be 
either  under  another  hiring,  or  under  no 
hiring  at  all.  The  settlement  is  gained 
in  the  parish  where  the  servant  last  com* 
ptetes  the  residence  of  forty  days — the 
forty  days  need  not  be  consecutive  days  ; 
if  a  servant  reside  thirty-nine  days  in 
parish  A,  then  forty  days  in  parish  B» 
and  finally  another  day  in  A,  A,  where 
he  last  completed  a  residence  of  forty 
days,  will  be  the  place  of  his  settlement 
All  the  forty  days  must  be  within  the 
compass  of  a  single  year,  but  it  is  suffi* 
dent  if  the  residence  for  any  part  of  the 
forty  days  be  under  the  yearly  hiring. 

5.  Settlement  by  apprenticeship  is  gained 
in  the  parish  where  a  person  bound  by 
deed  as  an  apprentice  last  completes  a 
residence  of  forty  days  in  his  character 
of  apprentice.  No  service  is  required, 
but  the  apprentice  during  the  necessary 
period  of  residence'  must  be  under  his 
master  B  control.  6.  Settlement  by  rent- 
ing a  tenement  is  acquired  by  hiring  and 
actually  occupying  a  tenement  at  the 
rent  of  at  least  lOL  a  year,  payment  ik 
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rent  to  that  amoont,  and  residence  for 
forty  days  in  the  parish  where  the  tene- 
ment is.  By  actual  occopation  is  meant 
that  no  part  of  the  tenement  most  be 
underlet  7.  Settlement  by  estate  is 
gained  by  the  possession  of  any  freehold, 
copyhold  or  leasehold  property,  and  re- 
sidence for  forty  days  in  the  parish  where 
the  estate  lies.  If  the  estate  come  to  a 
party  in  anv  way  except  b^  purchase, 
the  value  of  the  estate  is  immaterial ; 
but  a  purchased  estate  confers  no  settle- 
ment if  the  price  given  was  under  30^. 
But  a  person  residing  on  his  estate,  what- 
ever may  be  its  vJEdue,  is  by  Magna 
Charta  irremovable  firom  it  while  so  re- 
siding, although  he  may  have  gained  no 
settlement  in  respect  of  it  8.  Settle- 
ment by  office  is  guned  by^  executing 
any  public  office  in  the  parish,  such  as 
the  office  of  constable,  sexton,  &c.  for  a 
year,  and  residing  there  forty  days. 
The  office  need  not  be  of  a  parochial 
nature,  but  it  must  be  at  least  an 
annual  office.  9.  Settlement  by  pay- 
ment of  rates.  In  order  to  acquire 
this  settlement  a  person  must  have 
been  rated  to  and  have  paid  the  public 
taxes  of  a  parish,  in  respect  of  a 
tenement  hired  at  a  rent  of  10/.  a  year, 
and  have  paid  that  amount  of  rent,  and 
resided  forty  days  in  the  parish  of  the 
tenement  This  head  of  settlement 
therefore  includes  all  the  requisites  of 
settlement  by  renting  a  tenement,  except 
the  requisite  of  actual  occupation. 

All  persons  whatsoever,  whether  na- 
tural born  subjects  of  England  and  Wales, 
Scotchmen,  Irishmen,  or  foreigners,  may 
gain  a  settlement  in  this  country.  A 
diargeable  pauper  is  to  be  removed  to  the 
place  where  he  last  acquired  a  settlement 
It  is  oflen  very  difficult  to  find  out  the 
place  of  such  last  settlement ;  this  is  so 
more  especially  in  cases  of  settlement  by 
hiring  and  service  and  apprenticeship, 
where  the  residence,  being  unoonnected 
with  anything  of  a  fixed  nature,  as  a 
tenement  or  office  in  any  particular  parish, 
may  be  continually  shimng,  the  settlement 
consequently  shimng  with  it,  until  the 
last  day  of  the  service  or  apprenticeship. 
Paupers  who  have  no  settlement  must  be 
maintained  by  the  parish  in  which  they 
happen  to  be,  as  casual  poor,  unless  they 


were  bom  in  Scotland  or  Irelaiid,  or 
in  the  islands  of  Man,  Jersey,  or  Guernsey. 
in  which  case  they  are  to  be  taken  oader 
a  pass-warrant  of  two  justices  to  their  own 
country.    When  a  pauper  has    became 
chargoible,  and  it  is  sought  to  remove 
him,  he  is  taken  before  two  justiees,  who 
inquire  as  to  his  place  of  setdement,  and, 
if  satisfied,  upon  his  examinadon  and  sadi 
other  evidence  as  may  be  laid  before  tiiera, 
make  an  order  for  his  removal  tiotber. 
The  parish  to  which  he  is  removed  may 
cUspute  its  liability  by  appeal  to  tfie  quar- 
ter-sessions, when  the  order  of  removal 
will  be  quashed,  unless  it  appear  that  the 
pauper  is  settled  in  the  appellant  parish. 
The  Poor-Law  Amendment  Act  (4  &  5 
Wm.  IV.  c.  76])  has  made  no  diange  in 
the  law  respecting  the  rateability  of  pro- 
perty or  the  mode  of  collecting  the  rate. 
The  Act  does  not  apply  itself  to  the  rate 
until  collected ;  it  then  takes  up  the  rate 
for  the  purpose  of  securing  abetter  distri- 
bution of  it    To  this  end  the  administn- 
tion  of  relief  to  the  poor  throogfaont 
England  and  Wales  is  subject  to  the  ooo- 
trol  of  the  three  poor-law  commisskmets. 
In  parishes  or  unions  where  ^ere  are 
guardians  or  a  select  vestry,  relief  is  to  be 
given  solely  by  such  guardians  or  vestry, 
or  by  their  order,  unless  in  cases  of  ur- 
gent distress.     In  these  cases  an  overseer 
is  bound  to  give   temporary  relief  is 
articles  of  absolute  necessity,  but  not  in 
money,  and,  if  he  refose,  he  may  be 
required  to  do  so  by  a  magistrate's  order, 
disobedience  to  which  is  visited  by  s 
penalty  of  5^    In  parishes  which  have  no 
guardians  or  select  vestry,  the  manage- 
ment and  relief  of  the  poor  is  still  left  to 
overseers,  subject  to  the  control  of  the 
commissioners.    But  '^ith  the  exeeptioDS 
above  stated,  the  task  of  relieving  die 
poor  is  wholly  withdrawn  firom  overseers, 
these  officers,  from  ignorance  or  corrupt 
motives,  having  been  generally  found  in- 
competent to  the  discharge  of  so  important 
a  duty.    They  are  still  however  intmsttd 
with  the  making  and  collection  of  die 
poor-rate,  which  they  are  to  pay  over  tp 
those  who  have  the  distribution  of  it 
The  general  discretionary  power  whieh 
magistrates  formerly  exercised  in  ordenog 
relief  is  also  withdrawn.     Bat  a  as|^ 
magistrate  may  still  order  medical  relM^ 
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when  called  for  by  sudden  and  dangerous 
iUness;  and  two  magistrates  may  order 
relief  to  adult  persons  who  from  age  or 
infirmity  are  unable  to  work,  wiuout 
requiring  them  to  reside  in  the  workhouse. 
Relief  to  able-bodied  persons  cannot  be 
given  out  of  the  workhouse,  unless  with 
the  sanction  of  the  commissioners.    In 
substance,  the  wants  of  the  poor  are  as 
amply  supplied  as  before  the  Act,  but  the 
manner  of  administering  relief  is  so  regu- 
lated, by  subjecting  the  applicants  for  it 
to  the  discipline  of  a  workhouse  and  to 
other  restramts,  that  the  condition  of  a 
pauper,  living  upon  the  parish  fund,  is 
depressed,  in  point  of  comfort,  below  that 
of  the  labourer.     Thus  a  ready  test  is 
applied  to  distinguish  real  and  pretended 
destitution,  and  a  powerful  incentiTe  to 
work  is  held  out  to  all  who  can  find 
employ  nient. 

The  means  also  of  obtaining  employ- 
ment are  increased  by  enhuging  the 
market  for  the  poor  man's  labonr.  This 
is  the  result  of  a  relaxation  in  the  law  of 
setUement,  and  particularly  of  settlement 
by  hiring  and  service.  The  old  law  had 
been  found  to  obstruct  the  free  circulation 
of  labour  by  confining  the  poor  to  their 
own  parishes.  The  labourer  himself, 
from  attachment  to  old  scenes  snd  asso- 
ciates, was  often  unwilling  to  engage 
himself  for  a  year  in  a  strange  parish, 
lest,  by  acquiring  a  settiement  there, 
be  shpuld  incur,  at  some  future  time, 
a  permanent  separation  from  home :  the 
fanner,  on  the  other  hand,  had  an  equally 
strong  objection  to  hire  a  strange  labourer 
on  such  terms  as  to  burden  his  parish 
with  a  new  setder. 

By  the  Poor-Law  Amendment  Act  a 
settiement  by  hiring  and  service  cannot 
be  acquired  for  the  Aitnre ;  but  the  Act 
does  not  interfere  materially  with  settie- 
ments  previously  acquired.  Settiements 
by  office  and  by  apprenticeship  in  the  sea 
service  or  to  a  fisherman  can  no  longer  be 
acquired.  Settiement  by  renting  a  tene- 
ment is  clogged  with  the  additional  quali- 
fication tluit  the  occupier  must  have  been 
assessed  to  the  poor-rate,  and  paid  the 
same  for  one  year.  Settiement  by  estate, 
like  any  other  settiement,  when  once 
gained,  used  to  endure  till  it  was  super- 
seded by  some  new  settiement;  but  now 


it  is  converted  to  a  temporary  settiement, 
and' to  be  retained  so  long  only  as  the 
proprietor  shall  live  within  ten  miles  of 
the  estate.  Settiements  by  marriage  and 
by  payment  of  rates  are  untouched. 

Settlement  by  parentage  and  settiement 
by  birth  are  boui  affected  to  this  extent, 
that  illegitimate  children  bom  after  the 
passing  of  the  Act  are  to  follow  the  settie- 
ment of  their  mother,  until  the  age  of  six^ 
teen,  or  until  they  acquire  a  settiement  in 
their  own  right;  instead  of  taking,  as 
formerly,  the  settlement  of  the  place  of 
their  birth.  The  effect  ot  this  change  in 
the  law  is  tiiat  an  unmarried  woman, 
whose  pregnancy  in  itself  made  her 
chargeable,  is  no  longer  hunted  from  the 
pari»i  in  which  she  happens  to  be,  in 
order  that  the  parish  may  not,  by  the 
birth  of  the  child  therein,  be  permanentiy 
charged  with  its  maintenance. 

The  old  law  of  settiement  was  flill  of 
legal  difficulties  and  refinements,  and  the 
efiect  of  the  change  in  the  law  has  been 
to  relieve  parishes  from  a  frightful  mass 
of  litigation. 

A  great  change  also  has  been  introduced 
in  the  general  law  of  bastardy,  which  is 
stated  under  the  article  Bastardy. 

Any  person  who  marries  a  woman 
having  children,  whether  legitimate  or 
illegitimate,  is  liable  to  maintain  them 
until  they  attain  the  age  of  sixteen,  or 
until  the  death  of  the  mother. 

(Blackstone,  Comm^  359 ;  Nolan's  Poor 
Laws;  Bum's  Justice,  "Poor;"  and 
Gambier  On  the  Law  <f  Settlement.) 

Until  tiie  passingof  the  Act  1  &  2  Vic- 
toria, c.  56,  which  received  the  royal 
assent  on  the  31st  July,  1838,  no  pro- 
vision had  been  made  by  law  for  th&  re- 
lief of  the  helpless  or  the  destitute  in 
Ireland.  Relief  is  confined  to  the  **  desti- 
tute'* poor,  who  must  be  relieved  in 
workhouses.  Other  poor  persons  may  be 
assisted  to  emigrate. 

StatUtics. — The  salaries  and  expenses 
of  the  commissioners  for  carrying  into 
execution  the  poor-law  acts  in  England 
and  Ireland  amounted  to  about  53,000/. 
in  1845.  The  chief  English  conmiissioner 
receives  a  salary  of  2500/.  a  year,  and 
the  other  commissioners  2000/.  The 
salary  of  the  chief  secretary  is  1200/., 
and  the  two  assistant-secretaries  reoeiy^ 
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700/.  and  600/.  according  to  seniority. 
The  salary  of  the  assistant-commissioners 
is  700/.  a  year,  with  allowances  for  tra- 
Telling  expenses.  Before  the  business 
of  forming  the  anions  was  completed,  the 
namber  of  assistant-commissioners  acting 
in  England  was  twenty-one,  bnt  the  num- 
ber is  now  restricted  to  nine,  under  the 
act  7  &  8  Vict  c.  101.  A  chief  commis- 
sioner is  appointed  for  Ireland,  who  sits 
in  Dublin,  and  there  is  a  staff  of  assistantp 
commissioners  for  Ireland. 

The  average  sum  expended  for  the 
relief  of  the  poor  in  the  three  years  1 783-4 
and  5,  was  1,912,241/.;  and  in  the  follow- 
ing years  was  as  under: — 


1801         .      £4,017,871 

1811    .    6,656,105 

1821    •    6,959,249 

1831    .    6,798,888 

1841    .    4,760,929 

The  sums  expended  for  relief  for  a  year 
or  two  before  the  passing  of  the  Poor-Law 
Amendment  Act  and  in  subsequent  years 
are  shown  in  the  following  table : — 


Proportion  per 

head  on  total 

Population. 

9«.  Id, 

13     1 

10     7 

9     9 

6     2 


£ 

£ 

1832 

7,036,968 

1839 

4,421,714 

1833 

6,790,799 

1840 

4,576,965 

1834 

6,317,254 

1841 

4,760,929 

1835 

5,526,418 

1842 

4,911,498 

1836 

4,717,630 

1843 

5,208,027 

1837 

4,044,741 

1844 

4,976,093 

1838 

4,123,604 

A  great  saving  has  also  been  effected  in 
irregular  and  iUe^  expenses  in  conse- 

Suence  of  the  appomtment  of  auditors  for 
tie  different  Unions. 
Number  of  in-door  and  out-door  pau- 
pers relieved,  including  children,  during 
the  following  years  ending  Easter  or 
Lady-day : — 


J  — rf  - 

Proportion 

Pauper*. 

per  cent  to 

1803 

1,040,716 

12 

1815 

1,319,851 

13 

1842 

1,429,356 

9 

1843 

1,546,390 

9-7 

1844 

1,477,561 

9-3 

Number  of  in-door  paupers  in  1844, 
230.818;  out-door  1,246,743.  "Of  the 
million  and  a  half  of  persons  thus  relieved, 
a  large  proportion  were  permanent  pau- 


pers, but  the  number  of  new  cases  in  the 
other  three  quarters  may  be  sftfidj  csd- 
timated  at  half  a  million;  so  diat  the 
number  of  persons  relieved  in  England 
and  Wales,  in  the  course  of  the  parochial 
year  1844,  may  be  taken  at  about  two 
millions,  or  nearly  one-eighth  part  of  the 
actual  population.  In  other  words,  aboat 
one  person  in  eight,  through  the  entire 
population,  received  relief  fi:^m  the  poot^s 
rate  at  some  time  during  that  year.'* 
(Eleventh  Report  of  the  Poor-Law-  Com- 
missioners.) It  should  be  recollected, 
however,  that  if  a  person  ceases  to  receive 
relief  and  agun  applies  for  it  he  is  redt- 
oned  twice  over;  but  to  what  extent  this 
is  done  cannot  be  ascertained  from  the 
Poor-Law  Reports. 

The  expenditure   of    585  UnioDS  in 
England  and  Wales  for  1843-4  was  for 
In-maintenance  .         •      jC705»253 

Out-relief 
Establishment  charges  and 

salaries 
Workhouse  loans  repaid 
Other  charges  connected  with 

relief    .         .        • 


2,726,451 

748,985 
189,896 


5,584 


Total  .  4,370,171 
The  number  of  paupers  reHeved  in  103 
Unions  in  Ireland  for  the  quarter  f^Amg 
29th  September,  1844,  was  64,487.  Tbe 
average  number  of  days  during  wfaidi 
each  pauper  was  relieved  was  92  days. 
The  total  number  of  Unions  in  Ireiand 
is  130. 

POOR  LAWS,  SCOTLAND.  The 
foundation  of  the  Old  Poor  Law  of 
Scotland,  was  the  act  of  parliament  1579, 
c.  74,  which  in  so  many  resneets  re- 
sembled the  celebrated  Englisn  statute 
of  the  fourteenth  of  Elizabeth,  pasKd 
a  few  years  earlier,  as  to  have  been  con- 
sidered a  mere  adaptation  from  it  The 
Scottish  act,  however,  fell  short  of  the 
English  in  the  one  important  narticalar 
of  not  providing  for  the  care  of  the  able 
bodied.  By  this  old  act,  a  settlement 
was  acquired  by  birth,  and  once  so 
established  could  not  be  changed  nnleas 
by  a  seven  years'  industrial  residence  in 
another  parish.  By  the  act  1672,  c  18, 
this  period  was  shortened  to  three  yean^ 
The  method  of  administering  the  law, 
which  arose  partly  out  of  the  terms  of 
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the  old  acts,  partly  out  of  custom,  and 
partly  from  the  directious  giyen  to  these 
sanctions  by  the  judgments  of  the  courts, 
was  as  follows : — In  the  rural  parishes, 
the  "  kirk  sessions,"  or  lowest  ecclesiasti- 
cal judicatories,  consisting  of  the  parish 
clergyman  and  certain  elders,  shared  the 
management    with    the   *' heritors,"  or 
rated  landed  proprietors;  but  it  became 
customary  for  the  latter  body  to  interest 
themselves  solely    in    the    voting   and 
levying   of  the    rate,  leaving  its  dis- 
tribution and  the  management  of  the 
poor  to  the  former.     In  those  municipal 
corporations    holding    rank    as    royal 
burghs,  the  assessment  and  management 
lay  with  the  corporate  authorities.     The 
funds  for  the  relief  of  the  poor  were  of 
two  kinds.     The  collections  at  church 
doors,    along   with    certain    fees    and 
eleemosynary  bequests,  constituting  the 
one  department;   and  rates  assessed  on 
the  parish,  or  a   substitute   voluntarily 
paid  instead  of  an  assessment,  the  other. 
Of  the  sums  collected  at  tiie    church 
doors  only  a  half  went  to  the  regular 
relief  of  those  legally  entided  to  relief; 
the    other    became  a  fund  for  general 
charitable  purposes  at  the  command  of 
the  kirk  session.    In  many  cases  there 
was    no   assessment,    and    the    re^lar 
practice  came  to  be,  that  if  the  miscel- 
laneous sources  were  insufficient  for  the 
relief  of  the   poor,   the    heritors    and 
session    in   a   country   parish,    or   the 
magistrates  in  a  town  parish,  might  levy 
a  rate.    It  became  a  common  practice 
for  the  parties  chiefly  interested  to  agree 
to  a  **  voluntary  assessment,"  for  the  pur- 
pose of  postponing  the  imposition  of  a 
fixed  le^  rate.    When  an  assessment 
was  imposed,  it  became  a  rule  that  one 
half  of  it  should  be  levied  on  the  pro- 
prietors of  land,  in  respect  of  their  land ; 
the  other  on  householders,  in  respect  of 
their  *'  means  and  substance,"  or  their  in- 
comes so  &r  as  not  derived  from  land. 
The  adjustment  of  the  rating  was  the 
ground  of  much  dispute,   and  diiferent 
parishes  followed  veiy  distinct  methods 
in  practice. 

For  a  considerable  period,  the  Scottish 
system  was  very  favourably  received  by 
political  economists,  who  saw  the  country 
in  a  comparatively  sound  moral   con- 


dition, with  a  parsimonious  poor  law^ 
while  the  lavish  system  of  England 
seemed  to  promote  profligacy  and  idle- 
ness. But  from  the  time  when  theso 
doctrines  were  first  promulgated,  to  the 
completion  of  the  great  change  of  the 
English  poor  law,  a  vast  intenial  altera- 
tion had  taken  place  in  the  social  economy 
of  Scotiand.  The  comparative  low  rate 
of  wages,  attracting  manu&cturing  capital 
from  England,  had  caused  a  more  than 
average  migration  of  the  rural  labourers 
to  the  manu&cturing  districts,  and  a  pecu- 
liarly rapid  increase  of  the  city  popula* 
tion.  It  was  found  that  with  these  com- 
plicated materials,  the  simple  parochial 
system,  adapted  to  a  state  of  society 
where  each  man  watched  over  the  in- 
terests and  the  conduct  of  his  neif^hbour, 
was  incapable  of  grappling.  It  was 
found  that  even  for  poor  country  dis- 
tricts  the  system  was  unsuitable,  because, 
though  still  far  behind  the  English 
system  in  profusion,  the  town  administra- 
tors were  compelled  by  the  voice  of  pub- 
lic opinion  to  become  more  liberal  in 
their  dispensations,  while  the  managers 
of  the  country  parishes  not  subject  to  the 
same  influence,  kept  down  the  allow* 
ances,  and  thus  gave  the  poor  an  induce- 
ment to  endeavour  to  obtain  a  setUement 
b^  three  years'  industrial  residence  in  the 
cities.  Dr.  Chalmers  was  the  great  cham- 
pion of  the  old  system.  With  the  assist- 
ance of  some  enthusiastic  followers,  he 
organised  the  administration  of  a  parish 
in  the  poorer  parts  of  Glasgow,  as  a  de- 
monstration of  the  efficiency  of  which  the 
s;^stem  was  capable.  It  was  a  very  pleasing 
picture,  but  the  public  soon  felt  that  the 
success  with  which  one  energetic  indivi- 
dual and  his  enthusiastic  followers  might 
voluntarily  perform  the  duties  genenuly 
exacted  by  legal  compulsion,  was  no 
sufficient  ground  for  believing  that  the 
rest  of  the  community  can  be  at  all  times 
and  in  all  places  depended  upon  for  the 
performance  of  onerous  public  services 
without  the  coercion  of  law. 

The  pubhc  were  first  awakened  to  the 
imperfections  of  tiie  Scottish  poor  law 
by  Dr.  W.  P.  Alison,  a  physician  in 
Edinburgh,  and  profetitor  of  the  practice 
of  medicine  in  the  university.  Having 
frequenUy  administered  professional  ser* 
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vioes  to  the  poorer  classes,  he  showed 
from  his  own  experience  that  the  utter 
inadequacy  of  the  proyision  afforded  to 
those  who,  by  inabUit]^  to  work,  or  bad 
seasons,  or  revulsions  in  trade,  were  re- 
duced to  want,  was  an  extensive  cause  of 
disease,  vice,  and  misery.  The  city 
population  speedily  answered  to  this  ap- 
peal, and  associations  were  fi>rmed,  and 
mquiries  made  in  various  directions.  It 
was  shown  that  the  amount  expended  on 
the  relief  of  the  poor  in  Scotland 
amounted  to  litUe  more  than  a  sixth 
part  of  the  sum  distributed  throughout 
an  equal  population  in  Elngland  by  the 
economised  poor  law.  In  England,  the 
expense  of  supporting  the  poor  amounted 
to  6s.  lO^iL  per  head  of  the  population ; 
in  Scotiand,  to  la,  2^.  In  some  of  the 
Highland  parishes,  whence  the  most 
destitute  objects  emigrated  over  the  rest 
of  the  country,  the  allowances  were 
ludicrously  small ;  and  a  Report  nuide  to 
the  General  Assembly  of  the  Church  of 
Scotiand  in  1839,  enumerated  instances 
where  sums  averaging  from  ds.  to  Is. 
yearly  were  solemnly  awarded  to  des- 
titute people,  as  the  provision  which  the 
poor  law  made  for  tneir  wants.  In  the 
mean  time,  the  discussion  of  these  mat- 
ters had  a  tendency  gradually  to  increase 
the  amount  of  the  provision  for  the  poor. 
The  practice  of  assessments  made  con- 
nderable  progress,  and  a  return  to  par- 
liament in  1843  shows  that  between 
1836  and  1841  the  sums  raised  by 
assessment  had  increased  from  £89,101 
to  £128,858;  while  tiie  sums  raised 
by  voluntary  assessment  had  risen  from 
£15,829  to  £22,385.  A  commission  was 
at  last  appointed  to  inquire  into  the 
whole  state  of  the  subject,  and  after 
hearing  much  evidence,  they  presented 
a  Report,  accompanied  by  a  voluminous 
appendix,  in  1843.  The  amendments 
proposed  in  this  Report  were  supposed  to 
oe  of  a  somewhat  narrow  nature ;  the 
cotmtry  expressed  dissatisfaction  with 
them ;  and  in  1845  a  measure  was  passed 
embodying  alterations  considerably  more 
extensive. 

By  this  act,  8  &  9  Vict  c.  83.  a 
board  of  supervifion  is  appointed,  con- 
sisting of  persons  connects  with  the 
municipal  bodies  and  the  administration 


of  justice  in  Scotland,  with  one  salaried 
member,   who  gives  constant  peTBooil 
attendance.    The  office  of  the  board  is  is 
Edinburgh.  This  board  is  endowed  witk 
ample  means  for    ascertaining   in  sU 
parts  of  the  country,  the  condition  of  tbe 
poor,  and    the   method    in    which  tiie 
system  of  relief  is  administered.    The 
board  ^  has,  however,  no   directory   or 
prohibitory  ooutrd  over  the  prooeedio^ 
of  the  local  boards.    These  bodies  sre, 
however,   reorganised  by  the  act     Is 
the  rural  parishes  where  there   is  an 
assessment,  the  local  board  is  to  eaosist 
of  landowners   to  the  extent    of  £m 
annual  value,  the  kirk  session,  and  cer- 
tain elected  representatives  of  the  other 
rate-payers,    according   to   the   number 
fixed  by  the  board  of  supervisioD.  Indty 
parishes,  the  boards  are  each  to  ooosiit 
of  four  persons  named  by  the  magistrates* 
deputies  not  exceeding  four  from  each 
kirk    session  in  the  city,   and   certain 
elected  persons  according  to  a  number 
and  qualification  fixed  by  the  board  of 
supervision.    In  parishes  where  there  is 
no  assessment,  the  management  is  to  con- 
tinue under  the  old  system.      There  b 
thus  in  this  act  no  machinery  for  levying 
or  exacting  a  rate  for  the  poor,  unless  in 
those  parishes  where  the  persons  more 
immediately  concerned  agree  to  sneha 
measure.     It  is  held,  however,  that  the 
fiicilities  which  the  statute  gives  the  poor 
for  exacting  from  the  respective  parochial 
authorities  the  relief  to  which  they  sre 
entitied,  will  render  it  necessary  to  pa( 
more  extensive  funds  at  the  disposal  of 
the  distributors  of  relief,  and  this  can 
only  be  accomplished  through  the  system 
of  assessment    When  persons  apply  for 
relief  it  is  provided  tnat  though  they 
have  no  settlement,  if  the  claim  woold 
be  just  in  the  case  of  their  having  one  in 
the  parish  where  it  is  made,  subsisteDee 
must  be  afforded   them   till    it  is  de- 
termined what  parish  is  liable.    When 
relief  is  refused,  the  applicant  may  apptj 
to  tiie  sheriff,  who  may  grant  an  order 
for  temporary  relief^  and  then  hear  pai^ 
ties,  and  decide  whether  the  applicaDt  i$ 
or  is  not  entitied  to  relief.    In  tub  (om, 
however,  neither   the   sheriff  nor  aor 
other  judge  can  decide  on  the  adefvaey^ 
relief.    The  initial  step  to  any  judicial 
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appeal  against  the  amoant  of  the  relief 
afforded,  is  by  an  application  to  the  board 
of  SDpervision,  and  on  that  body  report- 
ing its  concnrrence,  the  applicant  is 
placed  on  the  poor-roll  of  the  court  of 
session,  where  he  has  the  priTilege  of 
the  question  being  discussed  gratis.  By 
this  act,  provision  is  made  for  medical 
attendance  and  medicines,  being  part  of 
the  system  of  pauper  relief,  and  for  the 
education  of  pauper  children.  It  is  pro- 
vided, that  for  tiie  puipoeesof  the  act, 
parishes  may  be  united  into  "  combina- 
tions.'' By  a  special  clause,  nothing  in 
the  act  is  to  be  construed  as  entitling  the 
able-bodied  to  relief,  and  their  claim  is 
thus  left  in  the  state  of  doubt  in  which 
it  stood  before  the  passing  of  the  act 
Men  deserting  their  wiyes  and  children 
are  made  liable  to  punishment  as  va- 
gnints,  a  proyision  which  it  is  hoped  may 
afford  a  remedy  to  a  defect  which  has 
long  characterised  the  law  of  Scotiand — 
the  absence  of  any  means  by  which 
deserted  wives  can  make  effectual  claims 
on  their  husbands  for  sustenance  to  them- 
selves and  their  children,  without  a 
regular  action  in  the  court  of  session. 
By  the  new  act,  a  new  and  more  specific 
mode  of  apportioning  the  assessment  be- 
tween landed  and  other  property  has 
been  attempted  to  be  established,  but  this 
provision  is  already  a  fruitful  source  of 
dispute  and  litigation.  The  time  neces- 
sary to  acquire  an  industrial  settiement 
is  increased  from  three  to  five  years. 
POOR'S  BATE.     [Poor  Laws  and 

SKm<EMENTj 

POPE,     POPERY.  [Catholic 

Chubch.] 

POPULATION.    [Census.] 

POPULATION.  TTie  circumstances 
which  determine  the  proportion  of  the 
population  to  the  area  of  any  given  coun- 
try, are  the  first  elements  which  we  must 
take  into  the  account  in  considering  their 
social  condition.  In  the  lowest  stage  of 
human  existence,  in  which  men  depend 
OD  hunting  and  fi.shing  for  a  subsistence, 
they  are  scattered  over  an  immense  sur- 
fiice  in  order  to  obtain  food ;  and  as  the 
animals  which  they  pursue  become  scarce 
in  one  part,  they  remove  to  another 
Though  the  numbers  of  a  tribe  may  not 
average  one  individual  to  a  square  mile, 

vox.  II. 


the  difficulties  of  procuring  subsistence 
are  often  so  great,  that  frequent  hunger 
and  occasiontd  famines  have  always  cha- 
racterised the  savage  state.  Many  of  the 
tribes  of  North  America  which  live  near 
and  among  the  Rocky  Mountains  are  ac- 
tual examples  of  this  precarious  mode  of 
existence ;  and  the  white  men  who  hunt 
the  fur-bearing  animals  in  the  same  re- 
gions are  subjected  to  these  inconveniences 
of  a  savage  life.  The  purely  pastoral 
state  admits  of  a  greater  relative  propor- 
tion of  population :  but  the  necessity  of 
frequent  removal  firom  place  to  place  in 
search  of  pasture  does  not  admit  of  this 
proportion  surpassing  a  certain  limit, 
which  Is  determined  by  the  capabilities 
of  the  uncultivated  land  to  feed  the!)' 
flocks  and  herds.  If  agriculture  be  re- 
sorted to,  and  the  occupation  of  the  shep- 
herd be  exchanged  for  that  of  the  hus- 
bandman, the  same  tract  when  cultivated 
will  sustain  a  lar^r  population.  In  the 
early  stages  of  agncultare,  the  implements 
of  labour  are  few  and  imperfect;  the 
clothing  of  each  &mily  is  the  produce  of 
household  industry;  and  the  number  of 
carpenters,  blacksmiths,  and  other  artifi- 
cers is  small.  When  a  more  minute 
division  of  employments  takes  place,  and 
the  husbandman  is  solely  engaged  in  rais- 
ing food,  while  others  are  employed  in 
making  clothing  and  supplying  all  the 
other  wants  of  ue  population,  the  labour 
of  the  community  becomes  much  more 
productive,  and  food  being  raised  iu 
greater  quantities,  this  change  is  followed 
by  an  increase  of  the  population;  and 
when  machines  for  abridging  human  la- 
bour are  introduced,  a  further  stimulus  is 
given  to  the  increase  of  population.  An 
intelligent,  healthy,  and  industrious  popu- 
lation, who  possess  a  good  soil  and 
abundance  of  mineral  wealth,  are  enabled 
by  improvements  in  machinery  and  la- 
bour-saving contrivances,  not  only  to  sup* 
ply  their  own  wants,  but  those  of  other 
countries  in  a  less  advanced  state.  When 
a  country  has  succeeded  in  introducing 
the  products  of  an  extensively  diversified 
industry  into  the  markets  of  the'  world, 
the  population  may  be  continually  in- 
creased, with  a  continual  increase  in  the 
comforts  which  it  enjoys.  In  the  savage 
state,  a  tract  of  several  hundred  square 
2n 
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miles  is  overstocked  b^  as  manj  indi- 
▼iduals :  in  nations  which  have  reached 
the  highest  degree  of  civilization  hitherto 
known,  the  population  is  as  great  to  one 
single  square  mile. 

Under  all  the  diversity  of  circnmstanoes 
in  which  the  inhabitants  of  different  parts 
of  the  world  exist,  their  numbers  are 
limited  bv  the  means  of  subsistence.  If 
the  population  increases  &ster  than  the 
food  for  their  support,  poverty  and  misery 
ensue,  and  death  thins  their  numbers,  and 
brinffs  them  to  a  level  with  the  means  of 
subsistence.  This  effect  may  take  place 
whether  the  population  be  one  to  a  square 
mile  or  reversl  hundreds.  Hence  the 
proportion  of  births,  marriages,  and  deaths 
fb  the  population,  is  as  important  an  ele- 
ment in  ascertaining  the  condition  of  the 
population  of  any  country  as  the  propor- 
tion of  their  numbers  to  each  square  mile. 

The  evils  which  arise  when  the  popu- 
lation  increases  more  rapidly  than  the 
means  of  subsistence  had  not  escaped  the 
notice  of  two  of  the  most  eminent  writers 
of  antiquity,  Plato  and  Aristotle.  ^Plato, 
Lawst  v.,  and  JRepublic,  v.;  Anstotle, 
Politik.  vii.  16.)  In  later  times  this 
truth  had  been  seen  by  Dr.  Franklin,  Sir 
James  Stewart  ( Treatise  on  Pol,  JEcon^ 
book  I),  Mr.  Towusend  (Essay  on  the 
roor-Laws)f  and  other  English  and 
French  economists.  Their  views  attracted 
little  attention  at  the  time  when  they 
wrote.  In  England  especially,  during 
the  eighteenth  century,  a  false  opinion - 
prevailed  that  the  population  was  aimin- 
ishing;  and  subsequently  the  demand  for 
men  during  the  long  war  with  France 
rendered  the  evils  of  a  redundant  popula- 
tion almost  imaginary  in  general  estimar 
tion.  The  decennial  census  of  the  popu- 
lation during  the  present  century,  the 
transition  from  war  to  peace,  and  the 
commercial  embarrassments  and  periods 
of  public  distress  which  have  been  expe- 
rienced, have  given  us  the  means  of 
forming  a  better  judgment  on  such  mat- 
ters; and  the  writings  of  the  late  Mr. 
Malthus  have  powerfully  aided  in  pro- 
ducing correct  views  upon  the  questions 
of  population.  His  *  Essay  on  the  Prin- 
ciple of  Population'  was  first  published 
auonymously  in  1798.  This  work  was 
suggested  by  a  paper  in  Godwin's  *  En- 


quirer,' and  the  author^s  object  was  to 
appl^  the  principle  of  population  in  con- 
siderihg  the  schemes  of  human  perfecti- 
bility and  other  speculations  on  society 
to  which  the  French  revoludoo  had  given 
birth.  Hume  {Popuhusness  of  AicieiU 
Nattona),  Wallace  {Diuafatum  m  the 
Numbers  of  Mankind  in  Antient  and 
Modem  Times),  and  Dr.  Price's  writmgs 
of  more  recent  date,  were  the  andwrs 
from  whom  Mr.  Malthus  deduced  the 
main  principle  of  his  Essay.  In  IS>}3 
appeared  a  second  edition,  ta>  which  Mr. 
Malthus  affixed  his  name,  and  which 
might  be  considered  almost  a  new  work. 
The  author  had  in  the  interval  directed 
his  attention  to  an  historical  examinatiOD 
of  the  effect  of  the  prindple  of  popolstioD 
on  the  past  and  present  state  of  society, 
and  the  subject  was  fbr  the  first  tiaie 
treated  in  a  comprehenave  and  systenotie 
manner.  A  third  and  fourth  edition 
appeared  a  few  years  aAn^ards.  The 
fifth  edition,  oontuning  several  additioial 
chapters,  was  published  in^  1817.  TIm 
sixth  and  present  edition,  which  contained 
few  alterations,  was  published  in  ISiS, 
The  titie  of  the  work  as  it  at  prefieot 
stands  is  as  follows : — *  An  Essay  on  tbe 
Principle  of  Population,  or  a  view  of  i& 
past  and  present  Effects  on  Human  Hap- 
piness, with  an  Inquiry  into  our  prwpecc 
respecting  the  future  removal  or  mitiga- 
tion of  the  evils  which  it  occaao(»>' 
llie  following  is  a  brief  summary  of  is 
leading  principles : — Mr.  MaltJhus^s  pro 
positions  are — ^that  population*  when  no- 
checked,  goes  on  doubling  itself  evtit 
twenty-five  years,  or  increases  in  a  geo- 
metrical ratio;  while  the  means  of 
subsistence,  under  the  most  favourable 
circumstances,  could  not  be  made  to  in- 
crease &ster  than  in  an  arithmetical  nbo> 
That  is,  the  human  species  may  incictf? 
as  the  numbers  1,  2,  4,  8,  16,  32;  'f^ 
the  increase  of  food  would  only  proceed 
in  the  following  ratio:  1,  2,  3,  4,  5,  ^ 
Thus  if  all  the  fertile  land  of  a  ooontiy 
is  occupied,  the  yearly  increase  of  prodnoe 
must  depend  upon  improved  meaitf  of 
cultivation;  ana  neither  science  nor] ca- 
pital applied  xo  land  could  create  tn  ra- 
creased  amount  of  produce  bejooA  * 
certain  limit.  But  the  increase  of  po{^ 
lation  would  ever  go  on  with  on^Ks 
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irigour,  if  food  could  be  obtained,  and  a 
population  of  twenty  millions  would  pos- 
sess as  much  the  inherent  power  of  dou- 
bling itself  as  a  population  of  twenty 
^ousand.  Population  however  cannot 
increase  beyond  the  lowest  nourishment 
capable  of  supporting  life;  and  therefore 
the  difficulty  of  obtaming  food  forms  the 
primary  check  on  the  increase  of  popula- 
tion, although  it  does  not  usually  present 
itself  as  the  immediate  check,  but  operates 
upon  mankind  in  the  various  forms  of 
misery  or  the  fear  of  misery.  The  im- 
mediate check  may  be  either  preventive 
or  positive;  the  preventive  is  such  as 
reason  and  reflection  impose,  and  the 
pofiiuve  consists  of  every  form  by  which 
vice  and  misery  shorten  human  life. 
Thus  a  man  may  restrain  the  natural 
appetite  which  directs  him  to  an  early 
aOachment  for  one  woman,  from  the  fear 
of  being  unable,  to  preserve  his  children 
from  poverty,  or  in  not  having  it  in  his 
power  to  bestow  upon  them  the  same 
advantages  of  education  which  he  had 
bimself  enjoyed.  Such  a  restnunt  may 
be  practised  for  a  temporary  period  or 
through  life,  and  though  it  is  a  deduction 
from  Uie  sum  of  human  happiness,  the  evil 
is  less  than  that  which  results  from  the 
positive  checks  to  population,  namely, 
unwholesome  occupations,  severe  labour, 
and  exposure  to  the  seasons,  extreme 
poverty,  bad  nursing  of  children,  excesses 
of  all  kinds,  the  whole  train  of  common 
disease  and  epidemics,  wars,  plagues,  and 
famines. 

The  preventive  and  the  positive  checks 
vrhich  form  the  obstacles  to  the  increase 
of  population  are  resolvable  into,  1,  moral 
restraint;  2,  vice;  3,  misery.  Moral 
regtraiut  (considered  as  one  of  the  checks 
to  population  for  the  fii*st  time  in  the 
second  edition,  1803)  is  the  prudential 
restraint  from  marriage,  with  a  conduct 
strictly  moral  during  the  period  of  this 
restraint  Promiscuous  intercourse,  vio- 
lation of  the  marriage  bed,  and  improper 
arts  to  conceal  the  consequences  of  irre- 
gular connections,  are  included  under  the 


population,  and  keep  it  on  a  level  with 
the  means  of  subsistence. 
The  '  Essay  on  Population'  places  the 

Question  in  every  li^ht  which  can  eluci- 
ate  the  truth.  It  is  divided  into  four 
books,  the  first  of  which  notices  the 
checks  to  population  in  the  less  civilised 
parts  of  Uie  world  and  in  past  times. 
The  second  book  passes  in  review  the 
different  states  of  modem  Europe  (most 
of  which  Mr.  Malthus  visited  in  the  in- 
terval preceding  the  publication  of  the 
second  edition),  and  he  points  out  the 
checks  to  population  which  previuled  in 
each.  Chapter  xi.  of  this  book  is  '  On  the 
Fruitfulness  of  Marria^  f  chapter  xii. 
'  On  the  Effects  of  Epidemics  on  Regis- 
ters of  Births,  Deaths,  and  Marriages ;' 
and  chapter  xiii.  is  devoted  to  *  General 
Deductions  from  the  preceding  view  of 
Society.'  The  third  book  comprehends 
an  examination  of  the  different  systems 
or  expedients  which  have  been  proposed 
or  have  prevailed  in  society,  as  ihey 
affect  the  evils  arising  from  the  principle 
of  population  in  the  first  three  chapters ; 
the  systems  of  equality  proposed  by  Wal- 
lace, Condorcet,  Godwin,  &c.  are  con- 
sidered. Several  chapters  are  devoted  to 
the  consideration  of  poor-laws;  corn- 
laws  (first  in  connection  with  bounties 
on  exportation,  and  secondly  under  re- 
strictions on  importation);  the  agricul- 
tural system ;  the  commercial  system ; 
and  the  combination  of  both.  The  last 
two  chapters  are,  *  Of  increasing  Wealth 
as  it  affects  the  Condition  of  the  Poor ;' 
and  a  summary  containing  *  General  Ob- 
servations.' The  fourth  book  treats  of 
*  Our  Future  Prospects  respecting  the 
Removal  or  Mitigation  of  the  Evils 
arising  from  the  Principle  of  Popula- 
tion.' Chapter  i.  treats  *  Of  Moral  Re- 
straint and  our  Obligations  to  practise 
this  Virtue.'  Chapter  ii.  is  *  Of  the  Ef- 
fects which  would  result  to  Society  from 
the  prevalence  of  Moral  Restraint' 
Chapter  iii.  is  *  Of  the  only  effectual 
Mode  of  Improving  the  Condition  of  the 
Poor.'     And  the    last   chapter  is    *  Of 


head  of    Vice,     Those  positive  checks  \  our  rational  Expectations  respecting  the 


-which  appear  to  arise  unavoidably  from 
the  laws  of  nature  may  be  oalled  exclu- 
sively Misery.  Such  are  the  checks 
whka   repress  the  superior  power   of 


Future  Improvement  of  Society.' 

Perhaps  no  author  has  been  more  ex- 
posed to  vulgar  abuse  than  Mr.  Malthus. 
He  was  accosed  of  hardness  of  heart, 
2n  2 
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and  represented  as  the  enemy  of  the 
poorer  classes,  whereas  no  man  was 
more  benevolent  in  his  views ;  and  the 
earnestness  with  which  he  engaged  in 
his  work  *  On  Population '  arose  from  his 
desire  to  diminish  the  evils  of  poverty. 
His  mind  was  philosophic,  practical,  and 
sagacious;  his  habits,  manners,  and 
ta^es,  simple  and  nnassuminff ;  his 
whole  character  gentle  and  placicL  The 
last  edition  of  his  '  Prindples  of  Politi- 
cal Economy'  contains  an  interesting 
memoir  of  his  life  and  writings  by  Dr. 
Otter,  late  Bishop  of  Chichester,  who 
had  known  him  intimately  for  half  a 
century.  A  list  of  Mr.  Malthus's  works 
and  writings  is  given  in  page  42  of  this 
'  Memoir:'  it  is  a. matter  of  re^t  that 
they  have  never  been  published  m  a  col- 
lected form.  Several  of  his  most  valu- 
able productions  appeared  in  the  Edin- 
burgh and  Quarterly  Reviews.  Mr. 
Malthus  was  bom  at  Albury,  near  Guild- 
ford, in  1 766 ;  became  a  fellow  of  Jesus 
College,  Cambridge,  and  entered  holy 
orders :  he  afterwards  married.  In  1804 
he  was  appointed  Professor  of  History 
and  Political  Economy  at  the  East  India 
College,  Haileybury,  tiie  duties  of  which 
he  fulfilled  to  the  time  of  his  death,  in 
December,  1834.  Mr.  Malthus  was  a 
Fellow  of  the  Royal  Society  and  member 
of  the  National  Institute  of  France.  It  is 
not  creditable  to  those  who  had  the  distri- 
bution of  ecclesiastical  patronage,  that 
Mr.  Malthus  never  held  any  preferment 
in  the  church.  From  this  brief  notice  of 
the  individual  whose  name  is  so  inti- 
mately identified  with  the  theory  of 
population,  to  the  elucidation  of  which 
the  best  part  of  his  life  was  devoted,  we 
return  to  the  subject  of  the  present  article. 
Although  circumstances  may  some- 
times occur  in  which  the  tendency  of 
pnopulation  to  outstrip  the  means  of  sub- 
sistence may  be  counteracted,  and  food 
may  for  a  time  increase  faster  than  popu- 
lation, yet  this  only  gives  an  impulse  to 
population,  and  the  former  proportion  is 
quickly  re-established,  provided  no  im- 

Srovement  takes  place  either  in  the  pru- 
ential  habits  of  the  people  or  in  the 
elevation  of  their  tastes  and  desires. 
The  poverty  and  misery  which  are  ob- 
servable among  the  lower  classes  of  the 


nle  in  every  country  can  in  a  grcst 
^  Be  be  accounted  for  by  a  idavao: 
to  "the  principle  of  population.  It  n 
evident,  for  example,  that  the  rate  of 
wages  depends,  for  one  of  its  elemeDtSt 
on  the  proportion  between  pt^nlafioo 
and  the  means  of  empltmnen^  or  in 
other  words  capital ;  and  that  any  altera- 
tion in  either  direcdy  affects  wages.  If 
population  has  increased  while  the  fnnds 
for  employing  labour  have  remained  s^ 
tionary,  the  competition  of  labourers  vill 
cause  the  rate  of  wages  to  decline,  li  oQ 
the  other  hand,  capital  has  increased  £ssier 
than  population,  or  capital  lias  been  ooo- 
centratea  on  any  given  spot  more  rapidly 
than  population,  wages  will  rise  in  th? 
former  case,  and  in  the  latter  will  be 
higher  than  in  other  places  where  tk 
samethiDg  has  not  taken  place.  Tins 
occasionally  in  some  parts  of  the  United 
States  so  many  emigrants  with  esphal 
will  flock  to  a  single  spot,  that  the  wapi 
of  carpenters,  tailors,  and  others,  whoK 
labour  is  in  immediate  demand,  will  b^ 
come  very  high  compared  with  any  other 
place  that  has  not  been  recentiy  settled 
The  tendency  of  population  to  increase 
is  the  same  under  all  circumstances,  bot 
this  is  not  the  case  with  capital;  ibriii 
proportion  to  the  capital  already  sno- 
mulated,  the  difficulty  of  adding  to  it 
becomes  greater,  that  is,  the  field  for  tbt 
employment  of  capital  becomes  less  ei- 
tensive.  Under  such  circumstsBOi 
wages  would  have  a  constant  tendencr  tp 
fall,  if  the  checks  to  population  did  vi 
interpose ;  but  it  depends  upon  the  peo- 
ple themselves  whether  the  level  is  to  b( 
maintained  by  vice  and  misery,  or  l^ 
habits  of  prudential  restraint,  which,  if 
adopted,  would  certainly  secure  to  than 
a  £ur  proportion  of  the  necesssries  c( 
life. 

The  great  problem  of  society  is  to  main- 
tain tiie  most  beneficiall proportion  K* 
tween  population  and  food—"  to  unite  tvo 
grand  desiderata,  a  great  actual  popoJa- 
tion  and  a  state  of  society  in  which  squalid 
poverty  and  dependence  are  compara- 
tively but  littie  known."  Dishearteniai 
as  the  evils  resulting  ih>m  the  priocir^ 
of  population  may  at  first  sight  serVr 
they  are  capable  of  mitigation.  Thi* 
principle  may  even  be  regflurdcd  as  one  c^ 
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the  great  springs  of  human  improTement 
— as  the  parent  of  inTention  and  the 
stimoliu  to  exertion — which  preserves 
society  from  that  state  of  imbecili^  and 
decline  into  which  it  would  fell  if  not 
urged  onward  b^  some  extraordinary 
power.  It  is  the  interest  of  all  members 
of  society,  and  is  particularly  incumbent 
on  those  who  have  the  power,  to  use 
-their  best  exertions  to  elevate  the  habits, 
tastes,  and  moral  feelings  of  the  people ; 
and  by  this  means  to  render  eyery  suc- 
cessive material  improvement  conducive 
to  the  happiness  of  society.  If  this  be 
xiot  done,  as  much  wretchedness  as  we 
find  in  the  lower  stiiges  of  society  may 
oo-exist  with  the  highest  efforts  of  art 
and  science,  and  the  greatest  perfection  in 
all  the  processes  of  indostry.  Even  the 
introduction  of  vaccination  or  any  similar 
means  of  diminishing  mortality  is  of 
little  avail  provided  the  number  of  mar- 
riages continue  the  same  without  any 
corresponding  increase  of  the  resources 
of  society,  and  the  average  mortality  will 
not  be  diminished,  but  disease  will  be 
fatal  under  other  forms.  Every  im- 
provement which  tends  to  increase  the 
quantity  of  human  fix>d,  and  every  in- 
vention which  enriches  society  by  cheap- 
ening the  processes  for  obtaining  the 
necessaries  of  life,  should  be  accompanied 
by  a  corresponding  advance  in  the  intel- 
lectual and  moral  character  of  a  nation, 
in  order  to  secure  all  the  advantages 
which  these  improvements  are  calcula^ 
to  confer. 

Mr.  Maltbus's  theory  is  now  generally 
accepted  as  the  true  exposition  of  the 
principle  of  population.  Many  of  the 
objections  that  have  been  urged  against 
it  are  hardly  worthy  of  notice.  Some 
are  content  to  quote  the  Scripture  com- 
mand, *'  Increase  and  multiply,"  forgetful 
of  the  moral  obligations  which  are  im- 
posed in  connection  with  it.  Others  have 
imagined  that  they  have  discovered  a 
soperiiatural  law  of  fecundity  which 
varies  with  the  fluctuating  circumstances 
of  society.  Dr.  Price,  ^f^.  Godwin,  and 
Mr.  Sadler  entertained  this  notion.  Mr. 
Malthus's  reasons  for  not  replying  to 
Mr.  Godwin's  work  are  stated  m  the  ap- 
pendix to  the  sixth  edition  of  the  *  Essaj 
on  Population.'    The   feUacies  of  Mr. 


Sadler's  work  are  most  ably  exposed  in 
the  *  Edinburgh  Review,'  No.  102.  Mr. 
Senior  is  the  only  economist  of  any  dis- 
tinction who  has  objected  to  the  theoi^ 
of  Mr.  Malthus.  He  contends,  in  his 
*Two  Lectures  on  Population,'  for  the 
doctrine  that  **  the  means  of  subsistence 
have  a  natural  tendency  to  increase  faster 
than  population."  The  appendix  to  these 
'Lectures'  contains  a  correspondence  be- 
tween Mr.  Malthus  and  Mr.  Senior  on 
their  respectiv0  views:  it  exhibits  the 
latest  views  of  Mr.  Malthus,  though, 
after  forty  years'  anxious  reflection  on 
the  subject,  he  had  no  change  to  make  in 
his  opinions. 

The  latest  works  on  population  are, 
*  The  Principles  of  Population,  and  their 
Connection  with  Human  Happiness,'  by 
Archibald  Alison,  Esq.,  published  in  1840 ; 
and  *  Over-Population  and  its  Remedy; 
or,  an  Inquiry  into  the  Extent  and  Causes 
of  the  Distress  prevailing  among  the  La- 
bouring Classes,  and  into  the  Means  of 
Remedying  it,'  by  W.  T.  Thornton  ( 1 846). 

The  disputes  about  the  principle  of 
population,  like  those  which  have  arisen 
m  many  other  questions  of  a  like  kind, 
are  mainly  owing  to  the  ambiguity  of 
language :  in  feet  they  are  very  little 
more  than  questions  about  the  consistent 
use  of  words.  If  we  analyse  the  pro- 
position of  Mr.  Senior,  it  will  appear 
that  it  is  not  easy  to  conceive  with  clears 
ness  the  meaning  of  its  terms.  The 
words  **  means  of  subsistence"  may  sig- 
nify the  subsistence  which  is  obtained 
from  spontaneous  products  of  the  earth, 
and  from  the  natural  increase  of  animals. 
The  products  of  the  earth  may  be  said 
to  have  a  natural  tendency  to  increase, 
or  naturally  to  increase,  or  rather  to  be 
produced ;  and  it  may,  for  argument's 
sake,  be  admitted,  though  it  is  not  true, 
that  animals  have  the  same  kind  of 
natural  tendency  to  increase,  or  are  in 
like  manner  naturally  increased,  or 
rather  are  produced.  There  is  no  other 
natural  tendency  to  increase,  or  natural 
increase,  or  natural  produce,  that  we  can 
conceive,  if  the  word  "  natural "  is  to  have 
its  ordinary  acceptation.  The  increase 
of  population,  or  the  produce  of  new 
population,  may  be  said  to  be  natural, 
exactly  in  the  same  sense  in  which  the 
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increase  or  prodaoe  of  animals  generally 
may  be  called  natural.  If  then  this 
should  be  the  sense  of  the  word  '*  natural," 
the  proposition  means  that  vegetables  and 
animals  (not  including  man)  have  a 
natural  tendency  to  increase  ftster  than 
man,  who  is  an  animal — ^a  proposition 
which  is  not  worth  the  trouble  of  dis- 
cussion. 

But  this  is  not  the  meaning  of  the 
writer  who  maintains  this  proposition: 
he  is  evidently  speaking  of  human  labour 
and  its  products  when  he  is  speaking  of 
the  **  means  of  subsistence/*  The  term 
"  means  of  subsistence  "  therefore  con- 
tains the  notion  of  human  labour;  and 
"  means  of  subsistence  '*  are  the  products 
obtained  by  human  industry  applied  to 
material  objects.  Everything  **  natural " 
therefore  is  by  the  very  force  of  the  term 
''means  of  subsistence *'  excluded  from 
these  words ;  for  it  is  not  of  natural  pro- 
duce simply  that  the  writer  is  speaking, 
but  of  that  which  human  labour  produces : 
in  other  words,  though  nature  (to  use  the 
vulgar  term)  co-operates,  the  thing  pro- 
dvLceA  is  not  viewed  as  nature's  product, 
but  as  the  product  of  human  labour. 
There  is  then  nothing  **  natural  '*  in  •*  the 
means  of  subsistence,"  and  therefore 
there  is  no  natural  tendency  to  increase 
.  in  the  means  of  subsistence ;  and  con- 
sequently the  comparison  contained  in 
the  proposition  between  things  that  have 
no  natural  tendency  to  increase,  and 
things  that,  in  a  sense,  have  a  natural 
tendency,  is  unmeaning.  Whether  then 
the  assertion  be  that  '*  there  is  a  natural 
tendency  in  population  to  increase  &ster 
than  capital "  (Mill),  or  '*  that  the  means 
of  subsistence  have  a  natural  tendency  to 
increase  faster  than  population"  (Senior), 
in  either  case  the  use  of  the  word 
**  natural "  is  incorrect,  and  not  only  tends 
to  cause,  but  does  cause  confusion.  It 
should  be  observed  that  in  enunciating 
this  proposition,  Mr.  Senior  sometimes 
omits  the  word  "  natural." 

Again,  the  natural  tendency  of  popula- 
tion to  increase  is  simply  the  desire  and 
the  power  to  gratify  the  animal  passion, 
the  consequence  of  which  is  the  physical 
union  of  the  sexes  and  the  production  of 
their  kind.  But  this  tendency  (to  use 
again    this   very    vague  expression)  is 


positively  checked  by  want  of  food  aad 
other  things  necessary  for  human  snsieii- 
tation  and  health.      If  food   and  such 
other  thin^  could  be  had  to  au  indefinite 
amount  without  any   labour,   so  &r  as 
food   and   such   other  things  only  sn 
necessary   to   its    incr^se,    population 
would  go  on  continually  increasing.    Bat 
the  actual  conditions  of  obtaining-  food 
and  such  other  things  are  human  labour ; 
that  is,  the  labour  of  those  animals,  who 
if  supplied  with  all  that  they  ^ant  with- 
out any  labour,  might  go  on  increasii^ 
indefinifely.    It  appears  then   that  thb 
so-called  natural  tendency  of  populatioa 
to  increase  has  no  fffetf,  that  is,  it  re- 
mains a  tendency :  that  is,  it  is  nothiTi^ 
at  all  in  results,  unless  man  labours;  ssd 
the  amount  of  his  labour,  in  considenBg 
this  question,  is  quite  immateriaL     It  is 
unimportant     whether     it     consists   ia 
making   a   plough    and  ploughing  the 
earth,  or  plucking  an  apple  from  a  tree 
and  eating  it     The  whole  propositioB 
then   may   be    developed    thus: — ^Tbe 
means  of  subsistence  are  only  produced 
or  had  by  man's  labour :   these  *'  means 
of  subsistence"    so  produced    have  no 
natural  tendency  to  increase,  except  so 
far  as  man  has  a  natural  tendency  to 
increase.    Now,  man    has  in  a  senses 
natural  tendency  to  increase,  that  is,  he 
has  a  desire  and  a  capacity  to  increase, 
and  he  can  increase  if  he  has  the  meass 
of  subsistence.     But  he  must  have  the 
means  of  subsistence  first;    and  if  tbe 
actual  means  of  subsistence  are  only  suf- 
ficient for  the  actual   population,  there 
can  be  no  increase  of  the  populaticm  till 
the  means  of  subsistence  are  increased. 
The  "  means  of  subsistence."  at  any  giva 
time,  and  in  any  given  nation,  signifr 
those  things   w£ich  the  individual  of 
that  nation  require  according  to   their 
several  stations  and  the  habits  of  society : 
they  may  be  the  bare  means  of  Eustam- 
ing*  life ;  or  they  may  be  those  things 
also  which  Mr.  Senior  has  well  defined 
under  the  heads   of  "  decencies  •*  and 
"  luxuries."    If  while  the  means  of  sub- 
sistence remain  the  same,  the  populatioo 
lower  their  scale  of  living,  it  may  in- 
crease further,  for  the  relative  means  of 
subsistence  are  by  the  supposition  in- 
creased.   It  is  true  that  this  lowmcg  of 
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the  scale  of  liTing  is  an  evil,  inasmach 
fis  it  tends  to  make  society  move  in  a 
retrograde  direction :  there  is  also  a  limit 
to  the  extent  to  which  the  scale  of  living 
<5an  be  lowered.  The  antecedent  con- 
fiitioii  then  on  which  the  increase  of 
population  depends  is  its  own  labour,  for 
It  cannot  increase  without  the  increase  of 
the  means  of  subsistence,  and  such  in- 
crease is  the  efiiect  of  labour  only. 

We    can   never  contemplate    human 
society  in  its  origin.    We  must  contem- 
plate It  in  its  progress  and  development 
All  theories  as  to  now  man  began  to  pro- 
pagate and  gain  the  means  of  subsistence 
are  useless  towards  the  solution  of  any 
problem    that   concerns   his   condition. 
We  know  this,  and  no  more:  at  any 
gLven  time,  and  in  any  given  state  of 
society,  .there  is   a  certain   population 
-which  subsists  in  a  certain  mode  by  and 
out  of  the  means  of  subsistence  which  it 
then  has;  and  these  means  are  partly 
the  product  and   accumulation    of  the 
actual   generation,  and   partly  the  ac- 
cumulation of  their  progenitors.    If  the 
means  of  subsistence  (thus  understood) 
of  that  population  are  sufficient,  and  no 
more  than  sufficient,  any  increase  of  the 
population  must  be  preceded  by  increased 
labour,  or  by  lal^our  rendered  more  pro- 
ductive.   We  cannot  suppose  the  popula* 
tion  to  increase  first,  and  then  the  ad- 
ditional  means    of   subsistence   to   be 
produced;    for  by  the  supposition  the 
actual  population  has  only  sufficient,  and 
that  which  is  **  increase '  must  be  fed  out 
of  some  other  store ;  and  by  the  supposi- 
tion, there  is  no  other  store. 

If  it  is  said  that  children  may  be  bom 
and  are  often  bom,  before  the  means  of 
subsistence,  the  '<  revenue  of  the  whole 
society,"  has  been  increased,  the  answer 
is  that  they  either  die  before  they  have 
partaken  of  the  then  existins  means  of 
subsistence,  and  therefore  mey  are  no 
** increase"  of  population;  or  they  do 
live  to  partake  of  the  general  revenue, 
of  the  then  existing  means  of  subsistence, 
in  whidi  case  it  must  be  admitted  that 
popohtion  has  increased  without  an  in- 
crease of  the  whole  means  of  subsistence ; 
but  the  consequence  is  that  the  average 
portion  of  the  ^neral  revenue  which 
each  person  gets  is  less  than  it  was  before. 


The  fact  is,  that  in  some  countries  the 
means  of  subsistence  are  barely  sufficient 
for  the  existence  of  the  actual  popula- 
tion ;  in  others  they  are  more  than  barely 
sufficient.  In  the  former  case  there  can 
be  no  real  increase  of  population,  in  the 
sense  in  which  increase  has  just  been  ex- 
plained, until  there  has  first  been  an  ac- 
tual increase  in  the  means  of  subsistence ; 
in  the  latter  case  there  may  be  an  increase 
of  the  population  before  there  is  an  in- 
crease of  the  means  of  subsistence,  and 
this  increase  of  population  may  go  on 
without  any  increase  in  the  means  of  sub- 
sistence, until  the  people  have  reached 
the  lowest  limit  of  subsistence  in  con- 
sequence of  each  man's  share  of  the 
general  revenue  being  diminished. 

It  is  clear  then  that  the  "  means  of  sub* 
sisteuoe "  (as  above  explained)  must  be 
first,  and  increase  of  population  may  then 
follow,  and  generally  does  follow  to  the 
full  amount  of  these  increased  means  of 
subsistence ;  and  further,  population  may 
and  sometimes  does  increase  beyond  the 
amount  of  such  increased  means,  but  it 
is  then  of  necessity  checked  by  actual 
suffering  in  the  whole  or  in  a  ^art  of  the 
society.  And  this,  we  conceive,  is  the 
meaning  of  Mr.  Malthus's  proposition. 

There  seems  to  be  an  error  (or  rather, 
looseness  of  expression  in  most  writers) 
in  the  mode  of  comparing  the  rate  of  in- 
crease of  the  two  things,  '*  means  of  sub- 
sistence "  and  **  population."  There  can 
be  no  useful  comparison  of  the  rate  of  in- 
crease betvreeu  these  two  things  except 
this:  a  given  population  may  attain  its 
increase,  which  is  proportionate  to  the 
antecedent  increased  means  of  subsistence, 
in  a  less  time  than  these  increased  means 
of  subsistence  were  produced ;  or  it  may 
take  a  longer  time.  There  is  also  no 
question  about  a  tendency  to  increase 
either  in  the  one  thing  or  the  other ;  the 
question  is  about  an  acmal  increase, 
which  can  only  take  place  under  the  con- 
ditions already  stated. 

The  question  is  perplexed,  and  its  true 
statement  rendereol  difficult  by  the  fact 
that  an  increase  of  the  whole  means  of 
subsistence  and  an  increase  of  the  popula- 
tion may  be,  and  generally  are,  going  on 
at  the  same  time ;  and  it  seems  to  have 
been   supposed   that   this    increase    of 
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population,  during  a  given  time,  is  owing 
to  the  then  increasing  means  of  subsist- 
ence. But  this  cannot  be  true  if  it  shall 
be  admitted  that  a  given  amount  of 
population  cannot  be  increased,  unless 
the  actual  amount  of  the  means  of  sub- 
sistence of  that  population  is  first  in- 
creased, or,  which  is  the  same  thing,  the 
rate  of  living  is  reduced.  If  some 
writers  on  this  subject  have  not  meant 
what  is  here  imputed  to  them,  they  have 
certainly  not  sufficiently  guarded  them- 
selves against  the  imputation. 

There  is  still  another  consideration 
which  perplexes  the  question.  For  rery 
short  periods  it  is  certainlv  conceivable, 
and  it  is  very  probablj  the  case,  that 
sometimes  population  is  increasing  (in 
a  certain  sense)  at  a  &ster  rate  than  the 
means  of  subsistence;  that  is,  taking 
short  intervals,  it  will  or  may  be  found 
that  the  population,  during  such  inter- 
vals, has  outstripped  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
tervals, and  a  part  of  it  must  therefore 
die.  These  deaths  consequenU^  take 
place  either  in  the  whole  population,  or 
among  those  whose  means  of  subsistence 
are  r^uced ;  for  some  parts  of  the  com- 
munity may  and  do  enjoy,  under  such 
circumstances,  as  much  as  they  did  be- 
fore, while  otiiers  do  not.  In  practice, 
a  deficient  allowance  is  not  distributed 
among  all,  but  some  suJBfer  and  others  do 
not  But  on  the  other  hand  it  is  con- 
ceivable, and  it  may  be  true,  that  for 
short  inter\'als  the  means  of  subsistence 
may  sometimes  be  increasing  more 
rapidly  than  the  contemporaneous  in- 
crease of  population ;  that  is,  the  actual 
population  may  possess  and  be  producing 
and  accumulating  the  means  of  subsist- 
ence more  than  sufficient  for  the  susten- 
tation  of  themselves  and  of  the  addition 
to  the  population  made  during  the  time 
of  such  production  and  accumulation. 
Now  this  is  certainly  the  fact  in  many 
societies,  as  to  part  of  the  society ;  one 
part  is  producing  and  accumulating  more 
than  is  necessary  for  the  increase  of  the 
population  which  it  is  producing;  this 
is  the  case  with  many  of  the  middle 
classes  in  all  industrious  communities. 
At  the  same  time  another  class  is  in- 
creasing its  population  at  a  greater  rate 


than  the  means  of  subsistence  apfiUcable 
to  such  increase:  the  check  to  such  an 
increase  is  obvious.  There  is  no  reasoa 
why  this  may  not  be  true  ci  a  yrbxAs 
population,  as  it  is  of  a  part 

On  the  whole,  the  experienee  oi  maa- 
kind  proves  that  the  sexual  posoon  wiU, 
if  unrestrained,  always,  or  except  nnder 
very  peculiar   drcnmstances,  nearly  a^ 
ways    increase  the    population  by  new 
births  up  to  the  level  of  the  means  of 
subsistence  at   each    moment    exi^ng; 
during  short  intervals  the  propagation  of 
the  species  may  also  have  been  so  active 
as  to  have  outstripped  the  means  of  sab- 
sistence  existing  at  the  end  of  sach  in- 
tervals.    But    thouffh    the    popolatioi 
during  short  intervids  may  so  increase, 
its  increase  at  the  end  of  a  series  of  sach 
consecutive  intervals  can   only  be    die 
effect  of  a  previous  increase  in  the  means 
of  subsistence;    always   supposing    the 
condition  of  the  people  not  to  be  growing 
worse,  for  there  may  be,  as  already  ob- 
served, an  increase  of  population  np  to 
the  limit  of  a  bare  subsistence,  withoot 
any  actual  increase  in  the  whole  means 
of  subsistence.     Therefore  the  increase 
of  the  means  of  subastence,  that  is,  the 
products  of  human  labour,  are  the  ante- 
cedent conditions  of  any  actual  increase, 
and  the  increase  of  population   may  be 
to  the  amount  of  such  increase,  but  can- 
not surpass  it    If  for  short  periods  the 
increase  of  population  does  surpass  the 
increase  on  which  by  the  supposition  it 
depends,  the  increase  is  checked;    and 
on  taking  the  account  at  longer  intervals, 
there  is,  or  may  be,  no  actual  inGres» 
of  the  population.     If  for  short  periods 
the  increase  of  the  means  of  subastenoe 
surpasses  the  increase  of  population,  this 
is  made  up  in  the  next  periods  by  an  in- 
crease in  the  population.    There  is  then, 
or  may  be,  a  constant  fluctuation  for 
short  periods,   the  population  and  the 
means    of    subsistence    alternately   in- 
creasing with  greater  rapidity.     But  any 
increase  of  population,  even  for  a  short 
period,  supposes  a  previous  increase  of 
the    means    of   subsistence   over   those 
which  the  actual  population  found  to  be 
merely  sufficient  before  the  commence- 
ment of  such  short  period;    whatever 
may  be  the  comparative  rates  of  increase 
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between  the  two  diuring  sach  short 
period.  It  seems  then  that  in  the  sense 
here  explained  population  may  so  rapidly 
increase  that  at  the  end  of  an  interval 
from  the  commencement  of  which  the 
increase  of  population  is  reckoned,  the 
means  of  subsistence  existing  at  the  com- 
mencement of  such  interval,  and  which 
were  sufficient  fi>r  the  then  population 
and  sometfiing  more,  added  to  the  means 
of  subsistence  produced  during  such  in- 
terval, may  be  msufficient  to  support  the 
population  existing  at  the  end  of  such 
interval,  in  the  same  way  in  which  the 
existing  population  at  the  commence- 
ment of  such  interval  was  living ;  and, 
on  the  other  hand,  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
terval may  be  more  than  sufficient  to 
support  the  population  existing  at  the 
end  of  such  interval  in  the  same  way  of 
living.  At  the  end  of  any  long  interval, 
if  there  is  an  increase  of  population,  as 
compared  with  the  commencement  of 
such  interval,  there  has  been  during 
such  interval,  on  the  whole,  a  balance  on 
the  side  of  the  means  of  subsistence,  pro- 
vided the  mode  of  livine  has  not  been 
lowered;  and  h  fortiori,  mere  must  have 
been  sudi  balance,  if  the  mode  of  living 
bas  been  raised ;  that  is,  the  means  of 
subsistenoe  at  the  commencement  of  such 
interval,  and  those  produced  during  it, 
have  been  sufficient  to  produce  and  leave 
in  existence  at  the  end  of  such  interval,  a 
larger  population  than  at  the  commence- 
ment of  it  This  excess  on  the  side  of 
the  means  of  subsistence,  if  distributed 
equally  through  every  moment  of  the 
long  interval,  would  leave  at  the  end  of 
each  such  interval  a  surplus  of  subsist- 
ence, the  antecedent  condition  ,of  an  in- 
crease in  the  following  intenned.  The 
actual  fact  may  be  that  in  some  intervals  | 
population  has  passed  a  littie  beyond  | 
what  was  provided  at  the  beginning  of  • 
and  during  such  intervals,  the  conse-  | 
quence  of  which  is  a  diminution  in  its  ' 
rate  of  increase  in  the  next  interval,  and 
sometimes  an  increase  of  deaths.  In 
discussing  this  question,  it  is  always 
actual  increments  ithat  are  to  be  consi- 
dered, and  both  for  short  and  long  periods. 
The  tendency  is  nothing;  for  a  tendency 
of  any  kind,  that  is,  a  capacity  to  or  for 


a  given  end,  means  nothing  in  such  spe- 
culations as  these,  unless  it  becomes  an 
effect 

The  principle  of  population  is  stated 
by  Mr.  Malthus  with  more  precision  than 
by  some  writers  who  have  adopted  his 
opinions ;  and  though  it  seems  to  us  that 
his  language  is  not  always  quite  free 
ftrom  objection,  his  real  meaning  is  per- 
fectly so.  His  correspondence  with  Mr. 
Senior  shows  this.  The  importance  of 
right  notions  on  this  subject  must  be 
our  apology  for  this  further  attempt 
at  explaining  it. 

PORTREEVE.  [Municipal  Corpo- 
rations.] 

POSITIVE  LAW.    [Law,  p.  381.] 

POSSE  COMITA'TUS  (literally,  the 
power  of  a  county)  comprises  all  able- 
bodied  males  within  the  county  between 
the  ages  of  15  and  70  years.  All  such 
persons,  without  any  exception,  are  bound 
to  aid  the  sheriff  in  all  matters  that  relate 
to  his  office ;  and  he  is  fineable  if  he  neg- 
lect to  avail  himself  of  their  aid.  In  case 
of  any  invasion,  rebellion,  riot,  &c.,  or 
breach  of  the  peace  within  the  county,  ail 
such  persons,  on  pain  of  fine  or  imprison- 
ment, are  bound  to  attend  him  on  being 
charged  by  him  to  do  so,  and  to  assist  in 
opposing  and  suppressing  them.^  They 
may  come  armed,  and  are  justified  in 
killing  a  person  in  case  of  resistance. 
The  power  of  the  county  may  also  be 
raised  when  necessary  for  the  purpose  of 
apprehending  traitors,  felons,  &c.,  and 
that  even  within  particular  franchises. 
It  is  lawful  for  any  peace-officer,  and 
perhaps  even  for  a  private  person,  to  raise 
a  competent  number  of  people  for  the 
purpose  of  opposing  and  suppressing  ene- 
mies, rebels,  rioters,  &c.  within  the  county. 
But  all  such  persons  are  punishable  if 
they  use  unnecessary  violence  or  create 
false  alarms.  It  is  also  the  duty  of  the 
sheriff  or  any  minister  of  the  king  who  has 
the  execution  of  the  king's  writs,  or  pro- 
cess even  in  a  civil  nature,  who  meets 
with  actual  resistance  in  his  attempt  to 
execute  them,  to  raise  a  power  sufficient 
to  quell  the  resistance.  (2  Inst.,  193, 
194;  3  Inst,  161 ;  1  Hawk.,  P.  C,  152, 
156.) 

POSSESSION.  In  endeavouring  to 
explain  the  meaning  of  this  term,  we 
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shall  use  the  following  extracts  from 
SayignVs  work  on  the  Law  of  Posses- 
sion (Jths  Kecht  des  Besitzes,  Giessen, 
1827}. 

**  All  the  definitions  of  possession  are 
founded  on  one  common  notion.  By  the 
notion  of  possession  of  a  thing  we  under- 
stand that  condition  by  Tirtue  of  which 
not  only  are  we  ourselves  physically 
capable  of  operating  upon  it,  but  every 
other  person  is  incapable.  This  condi- 
tion, which  is  called  Detention,  and 
which  lies  at  the  foundation  of  every 
notion  of  possession,  is  no  juristical 
notion,  but  it  has  an  immediate|re]ation 
to  a  juristical  notion,  by  virtue  of  which 
it  becomes  a  subject  of  legislation.  As 
ownership  is  the  legal  capacity  to  operate 
on  a  thing  at  our  pleasure,  and  to 
exclude  all  other  persons  from  using  it ; 
80  is  detention  the  exercise  of  ownership, 
and  it  is  the  natural  ^tate  which  corre- 
sponds to  ownership  as  a  legal  state.  If 
this  juristical  relation  of  possession  were 
the  only  one,  everything  concerning  it 
that  could  juristically  be  determined, 
would  be  comprehended  in  the  following 
positions :  ~the  owner  has  the  right  to 
possess ;  the  same  right  belongs  to  him 
to  whom  the  owner  gives  the  possession ; 
no  other  person  has  this  right 

"  But  die  Roman  law,  in  the  case  of 
possession,  as  well  as  of  property,  deter- 
mines the  mode  in  which  it  is  acquired 
and  lost ;  consequently  it  treats  posses* 
sion  not  only  as  a  consequence  of  a  right, 
but  as  a  condition  of  rights.  Accord- 
ingly, in  a  juristical  theory  of  possession, 
it  is  onl^  the  right  of  possession  Cjus 
possessionis)  that  we  have  to  consider, 
and  not  the  right  to  possess  (called  by 
modeiti  jurists,  jus  possidendi),  which  be*' 
longs  to  the  theory  of  property. 

*<  We  now  pass  from  the  notion  of 
mere  detention  to  that  of  juristical  pos- 
se8si9n,  which  is  the  subject  of  this  trea- 
tise. The  object  of  the  first  part,  which 
is  the  foundation  of  the  whole  investiga- 
tion, is  to  determine  this  notion  fomuuly 
and  materially.  Formally,  by  explain- 
ing those  rights  which  presuppose  pos- 
session as  a  condition,  and  conse- 
quently determining  the  signification 
which  the  non-juristical  notion  of  deten- 
tion obtains  in  jurisprudence,  in  order  to 


its  being  considered  as  something^  juristi- 
cal, that  is,  Possession;  materiaUy,  bj 
enumerating  the  conditions  which  cfa^ 
Roman  law  requires  for  the  existeaee  of 
possession,  and  consequently  the  posi- 
tive modifications  under  which  detemion 
can  be  viewed  as  possession. 

"  The  formal  determination  of  the 
notion  by  force  of  which  alone  poaaes- 
sion  can  become  a  subject  of  juriqjm- 
dence,  is  divided  into  three  parts;  fi.Tst 
we  must  determine  the  place  which  pte- 
session,  as  a  le^l  relation,  occupies  in 
the  system  of  Roman  law.  We  mnst 
then  enumerate  the  rights  which  the 
Roman  law  recognises  as  a  consequence 
of  possession,  and  we  must  also  f^mninf 
the  rights  which  are  improperly  eoosi- 
dered  rights  of  possession.  It  will  then 
be  easy  to  answer  the  questions  whether 
possession  is  to  be  considered  as  a  right, 
and  whether  as  a  jus  in  re.  The  first  and 
simplest  mode  in  which  possesdoo  ap- 
pears in  a  system  of  jnrispmdenee  eoc- 
sists  in  the  owner  having  the  right  io 
possess;  but  we  are  here  oonsideriBc 
possession  independent  of  ownership^  and 
as  the  source  of  peculiar  rights;  the 
former  of  these  two  questions  therefore 
may  be  expressed  thus — ^in  what  sense 
has  possession  been  distinguished  from 
ownership  ?  a  mode  of  expresaon 
which  has  been  used  by  many  writers. 

**  In  the  second  place  we  most  deter- 
mine how  the  difierent  senses  in  which 
possession  occurs  in  the  Roman  law  are 
distinguished  from  one  another  by  the 
mode  of  expression;  and  partiealarly 
what  were  the  significations  of  Poaseesio 
generally,  and  Possessio  naturalis,  and 
Possessio  civilis,  among  the  Roman  Ju- 
rists. 

**In  the  whole  system  of  Bomaa 
law  there  are  only  two  consequences 
which  can  be  ascribed  to  possesaon  of 
itself,  as  distinct  from  all  ownerslup,  and 
these  are  Usucapion  and  Interdicts. 

"  The  foundation  of  usucapion  is  the 
rule  of  tiie  Twelve  Tables,  that  he  who 
possesses  a  thing  one  or  two  years  be 
comes  the  owner.  In  this  case  bare  pos- 
session, independent  of  all  right,  is  the 
foundation  of  property,  which  possesaon 
must  indeed  have  originated  in  a  particu- 
lar way,  in  order  to  have  such  effect ;  but 
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still  it  is  a  bare  &ct,  withoat  any^other 
right  than  what  such  effect  giTes  to  it 
Accordingly  it  is  poesesBion  itself,  distinct 
from  every  other  legal  relation,  on 
-which  usucapion,  and  consequently  the 
acquisition  of  ownership,  depends. 

"  Possessorial  interdicts  are  the  second 
effect  of  possession,  and  their  relation  to 
possession  is  this :  possession  of  itself 
being  no  legal  relation,  the  disturbance 
of  possession  is  no  violation  of  a  1^^ 
right,  and  it  can  only  become  so  by  tiie 
circumstance  of  its  being  at  the  same 
time  a  violation  of  a  legal  right  But  if 
the  disturbance  of  possession  is  effected 
b^  force,  such  force  is  a  violation  of 
Tight,  since  every  forcible  act  is  ille^, 
and  such  illegal  act  is  the  very  thing 
^hich  it  is  the  object  of  an  interdict  to 
remedy.  All  possessorial  interdicts  then 
agree  in  this:  they  presuppose  an  act 
which  in  its  form  is  ille^.* 

**  Now  since  possessonal  interdicts  are 
founded  on  such  acts  as  in  their  form 
are  illesal,  it  is  clear  why  possession, 
independent  of  all  regard  to  its  own 
rightfulness,  may  be  the  foundation  of 
rights.  When  the  owner  claims  a 
thing  as  his  property  (vindicatio),  it  is 
a  matter  of  perfect  indifference  in  what 
way  the  other  party  has  obtained  posses- 
sion of  it,  since  the  owner  has  the  right 
to  exclude  every  other  persou  from  the 
possession  of  it  The  case  is  the  same 
with  respect  to  the  interdict,  by  which 
the  'missio  in  possessionem'  is  pro- 
tected :  this  interdict  is  not  a  possessorial 
interdict  for  the  *missio'  itself  gives 
BO  possession,  but  it  gives  a  right  to  de- 
tention, and  this  right  is  made  effective  in 
the  same  way  as  in  the  case  of  property. 
On  the  other  hand,  he  who  has  the  bare 
possession  of  a  thing  has  not  on  that  ac- 
count any  right  to  the  detention,  but  he 
has  a  right  to  require  from  all  the  world 
that  no  force  shall  be  |used  against  him. 
If,  however,  force  is  used  and  directed 
against  his  possession,  the  possessor  pro- 
tects himself  by  means  of  the  interdicts. 
Possession  is  the  condition  of  these  in- 


*  Fbaenortel  interdict!  were  not  limited  to 
etma  of  Yiolenoe ;  they  comprehended  the  three 
titia  potsMitmis,  (Toeooe,  Smwh,  ii.  3 ;  v. 
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terdicts,  and  in  this  case,  as  in  the  case 
of  usucapion,  it  is  the  condition  of  rights 
generally. 

**  Most  writers  take  quite  a  different 
view  of  the  matter,  and  consider  every 
violation  of  possession  as  a  viola- 
tion of  a  legal  right,  and  posses- 
sion consequentiy  as  a  right  of  itself, 
namely,  presumptive  ownership,  and 
possessorial  plaints  as  provisonal  vindi- 
cations. This  last  which  is  the  practi- 
cal part  of  this  opinion,  is  completely 
confuted  in  a  subsequent  part  of  this 
treatise ;  but  it  is  proper  to  show  here  how 
far  such  a  view  is  true,  as  this  may  be  a 
means  of  reconciling  conflicting  opinion^. 
The  formal  act  of  illegality  above  men- 
tioned is  not  to  be  so  un&rstood,  as  if 
possessorial  interdicts  were  a  necessary 
consequence  of  the  independent  juristical 
character  of  force,  and  obviously  sprung 
out  of  it.  This  consequence  of  force, 
namely,  that  possession  of  the  thing  must 
be  restored  to  the  person  who  has  been 
ejected,  without  regard  to  the  question 
whether  or  not  he  has  any  right  to  the 
thing, ,  is  rather  simply  a  positive  rule 
of  law.  Now,  if  we  ask  for  the  reason  of 
this  kind  of  protection  being  given 
against  force,  that  is,  why  the  ejected 
party  should  recover  the  possession  to 
which  he  may  possibly  have  no  title,  it 
may  be  replied,  that  the  reason  is  the 
general  presumption  that  the  possessor 
may  be  the  owner.  So  far  then  we  may 
view  possession  as  a  shadow  of  owner- 
ship, as  a  presumed  ownership ;  but  this 
view  of  the  matter  only  extends  to  the 
establishment  of  the  rule  of  law  in 
general,  and  not  to  the  legal  reason  for 
any  particuUr  case  of  possession.  This 
legal  reason  is  founded  rather  in  the  pro* 
tection  against  the  formal  injury,  and  ac- 
oordingly  possessorial  interdicts  have  a 
completely  obligatory  character,  and  can 
never  be  viewed  as  provisional  vindica- 
tions." 

The  special  object  of  Savigny's  essay 
may  be  collected  from  these  passages. 
The  legal  principles  here  developed  are 
applicable  to  every  system  of  jurispru- 
dence. There  must  always  be  a  distinc- 
tion between  the  right  to  possess,  which 
is  a  legal  consequence  of  ownership,  and 
the  right  of  possession,  which  is  inde- 
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pendent  of  all  ownership.    The  owner  of 
a  thing  may  not  have  the  possession,  but 
he  has  a  right  to  the  possession,  which  he 
must  prosecute  by  legal  means.     The 
possessor  of  a  thing,  simply  as  such,  has 
rights  which  are  the  consequences  of  his 
possession ;  that  is,  he  is  legally  entitled 
to  be  protected  against  forcible  ejection 
or   fraudulent  deprivation;    his  title  to 
a  continuance  of  his  possession  is  good 
against  all  persons  who  cannot  establish 
their  right  to  the  thing,  and  this  con- 
tinued possession  may,  according  to  the 
rules  of  positive  law  in  each  country,  be- 
come the  foundation  of  ownership.     It 
may  be  that  the  acquisition  of  possession 
may  also   be  the  acquisition  of  ownei^ 
ship,  or  that  the  acquisition  of  possession 
may  be  essential  to  the  acquiution  of 
ownership.    Thus,  in  the  case  of  occupa- 
tion, the  taking  possession  of  that  which 
has  no  owner,  or  the  acquisition  of  the 
possession,  is  ihe  acquisition  of  the  own- 
ership.   Also,  when  a  thing  is  delivered  { 
by  the  owner  to  another,  to  have  as  his 
own,  the  acquisition  of  the  possession  is 
the  "acquisition  of  the   ownership.     In 
these  eramples,  ownership    and  posses- 
sion are  aci^uired  at  the  same  time,  and 
there  is  no  nght  that  belongs  to  the  pos- 
sessor as  possessor;    his  rights  are  those 
of  owner.     But  the  ibrm  and  mode  of 
the  acquisition  of  the  possession,  viewed 
by  itself  as  distinct  from  the  acquisition  of 
the  ownership,  will  also  be  applicable  to 
the  cases  of  possession  when  possession 
only  is    acquired.      For   possession    of 
itself  is  a  bare  fact,  though  it  has  le^ 
consequences;  and  being  a  bare  fact,  its 
existence  is  independent  of  all  rules  of 
the  civil  law  or  of  the  jus  gentium,  as  to 
the    acquisition    and    loss    of    rights. 
(Savigny,  p.  25.) 

Having  shown  that  in  the  Roman  law 
all  juristical  possession  has  reference  to 
usucapion  and  interdicts,  and  that  the 
foundation  of  both  is  a  common  notion 
of  juristical  possession,  Savigny  pro- 
ceeds to  determine  the  material  condi- 
tions of  this  notion. 

In  order  to  lay  the  foundation  of  pos- 
session as  such,  there  must  be  detention, 
and  there  must  also  be  the  intention  to 
possess,  or  the  **  animus  possidendi.*' 
Consequently  the  *'  animus  possidendi  *' 


consists  in  the  intention  of  exercisang 
ownership.  But  this  ownership  may 
either  be  a  person's  own  ownei^p,  w 
that  of  another :  if  the  latter,  there  is  no 
such  **  animus  possidendi  **  as  makes  de- 
tention amount  to  'possession.  In  the 
former  case  a  man  is  a  possessor,  because 
he  treats  the  thing  as  his  own :  it  is  not 
necessary  that  he  should  believe  it  to  be 
his  own. 

Whether  then  we  are  considering  pos^ 
session  as  such,  or  that  possesion  which 
is  concurrently  acquired  with  ownership, 
or  which  completes  the  acquisition  oC  or  is 
the  exercise  of,  ownership,  the  material 
fiicts  of  possession  are  the  same.  When 
ownership  is  transferred  from  one  mas 
to  another,  every  system  of  law  mnst  re- 
quire some  evidence  of  it  But  the  evidence 
of  the  transfer  of  ownership  may  be  en- 
tirely independent  of  the  evidence  of  ac- 
quisition of  possession;  and  also  ihs 
evidence  of  the  acquisition  of  possession 
may  be  inseparable  from  that  of  the  ac- 
quisition of  ownership.  There  most  then 
generally  be  some  act  which  shall  be 
evidence  of  the  acquisition  of  poGsessioD, 
whether  possession  as  such  is  obtained 
without  ownership,  or  possession  accom- 
panied by  ownership,  or  possession  as 
necessary  to  the  com{)lete  accpisition  of 
ownership,  or  possession  as  simply  the 
exercise  of  ownership. 

It  is  remarked  by  &ivigny  {Dot  Redd 
des  Besitzes,  p.  185),  **  ^at  in  the  whole 
theory  of  possession  nothing  seems  easier 
to  determine  than  the  character  of  eor- 
poreal  apprehension  which  is  neoessaiy 
to  the  acquisition  of  possession.  By  this 
fact  all  writers  have  understood  an  im- 
mediate  touching  of  the  corporeal  thing, 
and  have  accordingly  assumed  that  there 
are  only  two  mcwies  of  apprehension: 
laying  hold  of  a  moveable  thing  with 
the  hand ;  and  entering  with  the  root  on 
a  piece  of  land.  But  as  many  cases 
occur  in  the  Roman  law  in  which  po^es- 
sion  is  acquired  by  a  corporeal  act,  with- 
out such  immediate  contact,  these  cases 
have  been  viewed  as  symbolical  acts, 
which,  through  the  medium  of  jnristics) 
fiction,  become  the  substitute  for  real  v^ 
prehension."  After  showing  that  this  is 
not  the  way  in  which  the  acquisition 
of  possession  is  understood  in  the  Roman 
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law,  and  that  there  is  no  sjnnbolical  ap-  | 
prehension,  bat  that  the  acquisition  of 
possession  may  in  all  cases  be  referred 
to  the  same  corporeal  act,  he  determines 
"what  it  is,  in  the  following  manner : 

**  A  man  who  holds  a  piece  of  gold  in 
Ills  hand  is  doubtless  the  possessor  of  it ; 
and  from  this  and  other  similar  cases 
lias  been  abstracted  the  notion  of  a  cor- 
poreal contact  generally  as  the  essential 
thin^  in  all  acquisition  of  possession. 
Sat  in  the  case  put,  there  is  something 
else  which  is  only  accidentally  united 
-with  this  corporeal  contact,  namely,  the 

Shysical  possibility  to  operate  imme- 
iately  on  the  thing,  and  to  exclude  all 
others  from  doing  so.  That  both  these 
things  concur  in  the  case  put,  cannot  be 
denied :  that  they  are  only  accidentally 
connected  with  corporeal  contact,  follows 
from  this,  that  the  possibility  can  be  im- 
magined  without  the  contact,  and  the  con- 
tact^without  the  possibility.  As  to  the 
former  case,  he  who  can  at  any  moment 
lay  hold  of  a  thing  which  lies  before 
him,  is  doubtless  as  much  uncontrolled 
master  of  it  as  if  he  actually  had  laid  hold 
of  it  As  to  the  latter,  he  who  is  bound 
with  cords  has  immediate  contact  with 
them,  and  yet  one  might  rather  affirm 
that  he  is  possessed  by  than  that  he  pos- 
sesses them.  This  physical  possibility 
then  is  that  which  as  a  &ct  must  be  con- 
tained in  all  acquisition  of  possession: 
corporeal  contact  is  not  conttuned  in  that 
notion,  and  there  is  no  case  in  which 
a  fictitious  apprehension  need  be  as- 
sumed." 

This  clear  exposition  of  a  principle 
of  Koman  law  is  applicable  to  all  sys- 
tems of  jurisprudence  which  have  re- 
ceived any  careful  elaboration,  for  the 
principle  is  in  its  nature  general.  It 
may  lie  that  the  expounders  of  our  law 
have  not  always  clearly  seen  this  prin- 
ciple, even  when  they  have  recognised 
it;  and  it  may  be  that  they  have  not 
always  acted  upon  it.  Still  it  will  ap- 
pear from  various  cases  that  the  physical 
possibility  of  operating  on  a  thing  is  tiie  es- 
sential character  of  the  acquisition  of  pos- 
session in  the  English  law.  In  the  case  of 
Ward  i;.  Turner  (2  Vez.,  431)  it  was  held 
by  Lord  Hardwicke  that  deUvery  of  the 
thing  was  necessary  in  a  case  of  "  donatio 


mortis  caus&,"  and  delivery  of  receipts 
for  South  Sea  Annuities  was  not  held 
sufficient  to  pass  the  ownership  of  the 
annuities.  In  his  judgment  Lord  Hard- 
wicke observed,  **  delivery  of  the  key  of 
bulky  things,  where  wines,  &c.  are,  has 
been  allowed  a  delivery  of  the  posses- 
sion, because  it  is  the  way  of  coming  at 
the  possession,  or  to  make  use  of  the 
thing;  and  therefore  the  key  is  not  a 
symbol,  which  would  not  do."  In  one  of 
his  chapters  (§  16,  Apprehension  hewegli- 
chen  slacken)  Savigny  uses  the  very 
same  example  of  the  key,  showing  that 
it  is  not  a  symbol,  but  the  means  of  get- 
ting at  things  which  are  locked  up,  and 
therefore  the  delivery  of  the  key  of  such 
thingSf  when  they  are  sold,  is  a  delivery 
of  me  possession.  (See  the  cases  in  the 
Digest  cited  by  Savigny,  p.  209.) 

POST-OFFICE.  Correspondence  is 
the  offepring  of  advanced  civilization. 
When  the  state  of  society  in  this  country 
anterior  to  the  seventeenth  century  is 
considered,  there  can  be  littie  surprise 
that  we  hear  nothing  of  a  post-office  be- 
fore that  period.  The  business  of  the 
state  only  demanded  correspondence. 
The  king  summoned  his  barons  from  all 
quarters  of  the  kingdom  by  letters  or 
writs,  and  held  frequent  communication 
with  his  sherififs,  to  collect  his  parliament 
together,  to  muster  his  forces,  to  preserve 
his  peace,  to  fill  his  treasury.  The  ex- 
penses of  the  establishment  of  Nuncii, 
charged  with  the  conveyance  of  letters, 
formed  a  large  item  in  the  charges  of 
the  royal  household.  As  early  as  the 
reign  of  King  John,  the  payments  of 
Nuncii  for  the  carriage  of  letters  may  be 
found  enrolled  on  the  Close  and  Misse 
Rolls,  and  these  payments  may  be  traced 
in  an  almost  unbroken  series  through  the 
records  of  subsequent  reigns.  Nuncii 
also  formed  part  of  the  establishment  of 
the  more  powerful  nobles.  The  Nuncius 
of  the  time  of  King  John  was  probably 
-obliged  to  provide  his  own  horse  through- 
out his  journey ;  whilst  in  the  reign  of 
Edward  II.  he  was  able,  and  found  it 
more  suitable,  to  hire  horses  at  fixed  posts 
or  stations.  In  1481,  Edward  IV.,  during 
the  Scottish  war,  is  stated  by  Gale  to  have 
established  at  certain  posts,  twenty  miles 
apart,  a  change  of  riders,  who  handed 
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letters  to  one  another,  and  by  this 
expedited  them  two  haudred  miles  in 
two  days.  The  Persians  had  a  similar 
means  of  communication,  which  is  de- 
scribed by  Herodotus  (viii.  98).  It  would 
seem  that  in  England  the  posts,  at  which 
relays  of  riders  and  horses  were  kept, 
were  wholly  private  enterprises;  but  that 
when  their  importance  became  felt  and 
appreciated,  the  state  found  it  both  po- 
litic and .  a  source  of  profit  to  subject 
them  to  its  surveillance.  A  statute  in 
1548  (2  &  3  Edw.  VI.  c.  3)  fixed  a 
penny  a  mile  as  the  rate  to  be  chargeable 
tor  the  hire  of  post-horses. 

In  1581  one  Thomas  Bandolph  is 
mentioned  by  Camden  as  the  chief  post- 
master of  England ;  and  there  are  rea- 
sons for  concluding  that  his  duties  were 
to  superintend  the  posts,  and  had  no  im- 
mediate connection  with  letters.  The 
earliest  recital  of  the  duties  and  pri- 
vileges of  a  postmaster  seems  to  have 
been  made  by  James  I.  The  letters 
patent  of  Charles  I.  in  1632  (Pa/.,  8  Car. 
I.,  p.  i.  m,  15  d;  Fadera^  vol.  19,  p.  385) 
recite  that  James  constituted  an  office 
called  the  office  of  postmaster  of  Ens- 
land  for  foreign  parts  being  out  of  his 
dominions. 

In  1635  a  proclamation  was  made  **  for 
settling  of  the  letter-office  of  England  and 
Scotland."  It  sets  forth  "  that  there  hath 
been  no  certain  or  constant  intercourse 
between  the  kingdoms  of  England  and 
Scotland;"  and  commands  '* Thomas 
Witherings,  Esq.,  his  Majesty's  post- 
master of  England  for  foreign  parts, 
to  settle  a  running  post  or  two,  to  run 
night  and  day  between  Edinburgh  and 
Scotland  and  the  City  of  London,  to  go 
thither  and  come  back  in  six  days." 
Directions  are  given  for  the  manage- 
ment of  the  correspondence  between 
post-towns  on  the  line  of  road  and  other 
towns  which  are  named,  and  likewise  in 
Ireland.  All  postmasters  are  com- 
manded <'  to  have  ready  in  their  stables^ 
one  or  two  horses :"  twopence-halfpenny 
for  a  single  horse  and  fivepence  for  two 
horses  per  mile  were  the  charges  settled 
for  this  service.  A  monopoly  was  esta- 
blished, with  exceptions  in  fkvour  of 
common  known  carriers  and  particular 
messengers  sent  on  purpose.     In  1640  a 


proclamation  was  made  oonoenuDg  the 
sequestration  of  the  office  of  postmaster 
for  foreign  parts,  and  also  of  the  letter* 
office  of  England,  into  the  hands  of  Philip 
Burlamachy  of  London,  merchant ;  but 
in  1642  it  was  resolved  by  a  oommittee 
of  the  House  of  Commons  that  sseh 
sequestration  was  '*  a  grievance  and  ille- 
gal, and  ought  to  be  taken  off,'*  and  that 
Mr.  Witherings  ought  to  be  restored. 
As  late  as  1644  it  appears  tiiat  the  nist- 
master's  duties  were  not  connected  di* 
rectly  with  letters.  A  parliamentary  re- 
solution entered  on  the  Journals  of  the 
Commons  states  '*that  the  Lords  and 
Commons,  finding  by  experience  that  it  is 
most  necessaryi  for  keeping  of  good  in- 
telligence between  the  parliament  and 
their  forces,  that  post  stages  should  be 
erected  in  several  parts  of  the  kingdom, 
and  the  office  of  master  of  the  posts  and 
couriers  beinff  at  present  void,  ordain 
that  Edmund  Prideaux,  Esq.,  a  member 
of  the  House  of  Commons,  shall  be,  and 
is  hereby  constituted,  master  of  the  posts, 
messengers  and  couriers."  **  He  first  esta- 
blished a  weekly  conveyance  of  Jetteis 
into  all  parts  of  the  nation,  thereby  saving 
to  the  public  the  charge  of  maintaining 
postmasters  to  the  amount  of  7000^  per 
annum."  (Blackstone.)  An  attempt  of 
the  Common  Council  of  London  to  set 
up  a  separate  postniffice,  in  1649,  was 
checked  by  a  resolution  of  the  House  of 
Commons,  which  declared  **  that  the  office 
of  postmaster  is,  and  ought  to  be,  io 
the  sole  power  and  dispwal  of  parlia- 
ment" 

But  the  most  complete  step  in  the  estab- 
lishment of  a  Post-office  was  taken  io 
1656,  when  an  act  was  passed  *'  to  settle 
the  postage  of  England,  Scotland,  and 
Ireland."  This  having  been  Uie  model  of 
all  subsequent  measures,  induces  us  to 
give  something  more  than  a  passing  no- 
tice of  it  The  preamble  sets  forth  **  that 
the  erecting  of  one  Genera]  Post-oflke  for 
the  speedy  conveying  and  recarr^'ing  of 
letters  by  post  to  and  from  all  placess 
within  England,  Scotland,  and  Ireland, 
and  into  several  parts  beyond  the  seas, 
hath  been  and  is  the  best  means  not  only 
to  maintain  a  certain  and  constant  inter- 
course of  trade  and  commerce  between  all 
the  said  places,  to  thejgreat  ben^  oi  the 
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people  of  these  nations,  but  also  to  convey 
the  publique  despatches,  and  to  discover 
and  prevent  many  dangerous  and  wicked 
designs  which  have  been  and  are  daily 
contrived  against  the  peace  and  welfare 
of  this  commonwealth,  the  intelligence 
whereof  cannot  well  be  communicated 
but  by  letter  of  escript"  It  also  enacted 
that  "there  shall  be  one  Generall  Post- 
office,  and  one  officer  stiled  the  postmaster- 
generall  of  England  and  comptroller  of 
the  Post-office."  This  officer  was  to  have 
the  horsing  of  all  "through"  posts  and 
persons  **  riding  in  post."  Prices  for  letters, 
both  English,  Scotch,  Irish,  and  foreign, 
and  for  post-horses,  were  fixed.  All  other 
persons  were  forbidden  to  **  set  up  or  im- 
ploy  any  fix>t-po6ts,  horse-posts,  or  pac- 
quet-boats."  These  arrangements  were 
confinned  in  the  first  year  of  the  Resto- 
ration by  an  Act  which  was  repealed  9 
Anne,  c.  11.  In  1683,  a  metropolitan 
penny-post  was  set  up,  the  history  of 
which  is  given  at  length  in  the  '  Ninth 
Beport  of  the  Commissioners  of  Post- 
office  Inquiry.'  From  1711  to  1838, 
upwards  of  150  acts  afiecting  the  regula- 
tions of  the  Post-office  were  passed.  In 
the  first  year  of  Her  present  Majesty 
ninety-nine  of  these  were  repealed,  either 
wholly  or  partially,  and  four  Acts  were 
passed  (caps.  33,  34,  35,  36),  by  which 
the  whole  department  of  the  Post-office 
was  regulated.  Their  enactments  have 
been  abrogated,  to  a  great  extent,  by  the 
adoption  of  Mr.  Rowland  Hill's  plan  of 
uniform  postage,  which  we  shall  pre- 
sently notice.  This  measure  was  carried 
into  effect  by  an  Act  passed  in  1839,  2  and 
3  Vic,  c,  52,  which  conferred  temporary 
powers  on  the  Lords  of  the  Treasury  to 
do  so,  and  was  subsequently  confirmed  by 
an  Act  3  &  4  Vic,  c.  96,  passed  10th 
August,  1840. 

jiates  of  Po8iage,^The  first  establish- 
ment of  a  rate  of  postage  for  carrying 
letters  occurs  in  1635,  in  the  proclamation 
already  described.  The  rates  were  fixed 
as  follows : — 

Under  80  miles      .  2(^.  single  letter. 

Between    80    miles 
and  140  miles     .  4  „ 

Above  140  miles    .  6  „ 

On  the  borders  and 
in  Scotland        .  8  „ 


*  Two,  three,  four,  or  five  letters  in  one 
packet,  or  more,  to  pay  according  to  the 
bigness  of  the  said  packet'    The  rates  of 
postage  were  successively  altered  in  1710» 
1705,  1784, 1797,  1801,  1805,  and  1812. 
In  some  instances  the  scale  of  1765  was 
lower  than  that  of  1710:  one  penny  in- 
stead of  threepence  was  charged  for  [dis- 
tances not  exceeding  fifteen  miles;  and 
twopence  instead  of  threepence  for  two 
other  distances.    In  the  alterations  made 
in  subsequent  years  the  rates  of  postage 
were  increased  each  time.    Before  the 
uniform  penny-postage  was  adopted  the 
rates  in  use  were  as  follows: — 
Single  letters  from  any  post- 
office  in  England  to  any  place 
not  exceeding   15  measured 
miles  from  such  office 
Above  15  and  not  exceeding  20 
20 
30 
50 
80 
120 
170 
230 
300 
And  further  for  every  100  or 

part  thereof  ...  1 
These  rates  were  applied  to  general-post 
letters  passing  from  one  post-town  to  ano- 
ther post-town.  The  principle  of  the 
rating  was  to  charge  according  to  the 
distance  which  the  conveyance  travelled, 
until  the  year  1839,  when  the  direct  dis- 
tance only  was  charged.  A  single  letter 
was  interpreted  to  mean  a  single  piece  of 
paper,  provided  it  did  not  exceed  an  ounce 
m  weight  A  second  piece  of  paper, 
however  small,  or  any  inclosure,  consti- 
tuted a  double  letter.  A  single  sheet 
aboye  an  ounce  was  charged  with  four- 
fold ^tage.  After  a  fourfold  charjee,  the 
additional  charges  advanced  by  weight 

In  Sootiand,  letters,  when  conveyed  by 
mail-coaches  only,  were  subject  to  an 
additional  hal^enny.  ]>etters  passing 
between  Great  Britain  and  Ireland  were 
subject  to  the  rates  of  postage  charged  in 
Great  Britain,  besides  packet  rates,  and 
Menai,  Conway  Bridge,  or  Milford  rates. 
The  Postmaster-general  had  authority 
to  establish  penny-posts  for  letters  not 
exceeding  in  weight  four  ounces,  in,  from. 
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or  to,  any  city,  town,  or  place  in  the 
United  Kingdom  (other  thaui  London  or 
Dublin),  wimont  any  reference  to  the  dis* 
tance  to  'which  the  letters  were  conveyed. 
The  London  Twopenny  Post  extended  to 
fdl  letters  transmitted  by  the  said  post  in 
the  limits  of  a  circle  of  three  miles'  radius, 
the  centre  being  the  General  Post-office 
in  St  Martin's  le  Grand ;  which  limits  the 
Postmaster-general  had  authority  to  alter. 
The  London  Threepenny  Poet  extended 
to  all  letters  transmitted  by  the  said  jpost 
beyond  the  circle  of  three  miles'  ramus, 
and  within  the  limits  of  a  circle  of  twelve 
miles'  radius,  the  centre  being  the  Gene- 
ral Post-office. 

The  Select  Committee  of  the  House 
of  Commons  in  1838  and  1839,  which 
investigated  Mr.  Rowland  Hill's  plan, 
reported  the  following  to  be  the  average 
rates  of  postage  r— 

Average  raJtes^  Multiple  Letters  being  in- 
cluded and  counted  as  Single, 

d. 
Packet  and  ship  letters       .    nearly  23^ 
■'  and  inland  general- 
post  letters     .        .        .     nearly   9} 
Ditto,  ditto,  and  London  2d, 

and  3d.  post  letters  .    nearly   8^ 

Ditto,  ditto,  ditto,  and  coun- 
try Id.  post  letters  •     little  more 
than7i 
Inland  general-post   letters 

only  .  .  .  •  nearly  8} 
Ditto  and  London  2d.  and 

3d.  post  letters        •         .     nearly    7} 
Ditto,  ditto,  and  country  Id. 
post  letters    .         .         .    nearly   6j 
Average  rates,  Multiple  Letters  being 
excluded. 
Single   inland   general-post 

letters  ....    nearly    7J 
Ditto  and  London  2d,  and 
3d,  post  letters        .         •    little  more 
thane} 
Ditto,  ditto,  and  country  Id, 
post  letters     .         .         .     nearly    6j 
Franking. — As  early  as  a  post-office 
was  established,  certain  exemptions  from 
the  rates  of  postage  were  made.      Parlia- 
mentary franking  existed  in  16C6.      In 
the  paper  bill  which  granted  the  post- 
office  revenue  to  Charles  II.  a  elause  pro- 
vided that  all  the  members  of  the  House 
of  Commons  should  have  their  letters 


free,  which  clause  was  left  oat  by  the 
lordis,  because  no  similar  proviaon  was 
made  for  the  passing  of  their  letters,  to 
a  compromise  was  made  on  the  assmSDoe 
that  their  letters  should  pass  free. 

In  1 735  the  House  of  Commons  prose- 
cuted some  investigations  into  the  mbject. 
which  appear  on  the  Journals.  Again,  ia 
1764  (4  Geo.  III.),  a  committee  was  ap- 
pointed "  to  inquire  into  the  several  firaads 
and  abuses  in  relation  to  the  sending  or 
receiving  of  letters  and  parcels  free  from 
the  du^  of  posta^."  RcsolutioDs  restnd- 
ing  and  regulating  the  privilege  were 
passed.  From  time  to  time  the  privilege 
was  extended,  until  it  was  finally  a^ 
lished,  with  very  few  exceptions,  an.  the 
10th  of  January,  1843. 

Seven  millions  of  franks,  out  of  sixty- 
three  millions  of  general-post  letters*  in- 
cluding franks,  were  estimated  in  1838  to 
pass  through  the  Post-office  annnall  j. 

The  privileged  letters,  reduced  to  Ac 
standard  of  single  letters,  amonnted  to 
above  30  per  cent,  of  the  whole  number  of 
letters  transmitted  by  the  general  post 

The  average  weight  of  a  single  charge- 
able letter  was  about  3-lOths  of  an  oanoe; 
the  average  weight  of  a  parliamentaiv 
frank  about  48-100th8  of  an  ounce ;  that 
of  an  official  fhmk  1-9376  oz.,  or  neariy 
two  ounces ;  and  that  of  a  copy  of  a  pah- 
lie  statute  3*1129  oz.  Hacl  they  been 
liable  to  the  then  existing  rates,  the; 
would  have  contributed  1,002,3222.  to  the 
revenue. 

Newspapers  with  a  few  exceptions  pis 
free  of  postage.  Newspapers  printed  in 
foreign  countries  are  charged  a  small 
rate  of  postage,  which  depends  upon  tfa« 
granting  of  equivalent  terms  to  En^Usb 
newspapers  sent  by  post  to  snch  fereiga 
countries.  All  franking  is  now  altogether 
abolished. 

Bevenue, — The  statistics  of  the  Post- 
office  revenue  are  far  from  complete.  Is 
the  early  period  of  the  Post-offioe  estab- 
lishment, and  before  1716,  only  a  fev 
scattered  accounts  can  be  collected.  Id 
1653  the  annual  revenue  was  farmed  for 
10,0002.,  and  in  1659  for  14,000/.  (Joor- 
nals  of  the  Commons).  In  1663  it  vas 
farmed  for  21,.50O2.  annually,  and  tbe 
amount  settled  on  the  Duko  of  York,  b 
1674  the  farming  of  the  revenue  yieldid 
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43,000/.  In  1685  it  produced  65,000/. 
Parliament  resumed  the  grant  after  1688, 
though  the  king  continued  to  receive  the 
revenue.  In  1711  the  gross  revenue  was 
reckoned  at  111,426/.  From  1716  to 
1733  the  average  yearly  net  revenue  was 
97,540/., fonndeil  upon  "a  certain  account 
and  not  an  estimate."  (Commons*  Jour- 
nals, April  16,  1735).  In  the  Postage 
Beports  of  1838  (vol.  ii.,  App.,  p.  176; 
vol  i.,  p.  511)  are  accounts  showing  the 
gross  receipt,  charge  of  management,  net 
receipt,  and  rate  per  cent,  of  collection  in 
Great  Britain  from  1758  to  1837,  and  in 
Scotland  and  Ireland  from  1800  to  1837. 
The  accounts  for  a  few  years  will  serve 
to  show  its  progress. 

Great  Britain. 

Yean  ended      Groa         Charges  of  Rate  per 

5  April.       Receipt.    Maiiii|^«tnent  cent,  of 
Collection. 

£                   £  £ 

1758         222,075       148,345  66 

1769         305,058       140,298  45 

1779         402,918       263,670  65 

1786         506,500       220,525  43 

1799      1,012,731       324,787  32 

1816      2,193,741       594,045  27 

1837      2,206,736       609,220  27 

The  net  receipt,  deducting  returns,  was 
as  under : — 

£  £ 

1758  73,730  1799  657,388 
1769  164,760  1816  1,526,527 
1779     139,248         1837      1,511,026 


1786     285,975 

Scotland. 

1800 

1837 

£ 

£ 

Gross  receipts 

100,651 

220,758 

Charges  of  collec- 

tion 

16,896 

59,945 

:N€t  income 

83,755 

160,813 

Kate  per  cent,  of 

collection 

16J 

27 

Irkland. 

Oross  receipts       . 

84,040 

255,070 

Charges  of  collec- 

tion 

59,216 

95,548 

Betums  deducted 

24,824    • 

134,809 

Kate  per  cent  of 

collection 

70 

37 

VOL.  11. 

United    Kingdom. 

1837  1838 
£  £ 
Gross  receipts       .  2,462,269  2,467,216 
Charges  of  collec- 
tion          .         .      609,940  669,756 
Returns       .         .      122,531  120,938 
Net  receipts           .   1,669,798  1,676,522 
Rate  per  cent  of 
collection           .              27  27 

The  Select  Committee  on  Postage,  in 
1838,  instituted  a  comparison  of  the  Post- 
office  revenue,  from  which  it  appeared 
that  from  1815  to  1820  inclusive,  on  an 
average  eross  revenue,  excluding  repay- 
ments, of  2,190,597/.  there  had  been  an 
increase  of  60,827/.,  averaging  only  3578/. 
yearly,  or  little  more  than  1 J  per  thou- 
sand, though  the  advance  had  been  rapid 
in  population,  and  still  more  so  in  wealth, 
industry,  and  trade. 

EstcAlishment,  Cost  of  Management, 
^c— The  head  of  the  Post-office  is  styled 
the  Postmaster-General,  under  whose 
authority  are  placed  all  the  post-offices 
in  the  United  Kingdom  and  the  colonies. 
The  office  was  jointly  held  by  two  persons 
until  the  last  few  years.  It  is  considered 
a  political  one,  and  the  holder  relinquishes 
it  with  a  change  of  ministry;  but  the 
postmaster-general  has  not  generally  a 
seat  in  the  cabinet  The  Commissioners  ' 
of  Post-office  Inquiry  (4th  Report)  recom- 
mended that  the  office  should  be  exercised 
by  three  permanent  commissioners ;  and  a 
Bill  passed  the  Conmions  to  give  effect  to 
the  recommendation,  but  was  thrown  out 
by  the  Lords. 

In  1835  the  number  of  persons  em- 
ployed at  the  General  Post-office,  London, 
was  1337;  the  number  of  General-post 
letter-carriers  was  281,  and  of  Twopenny- 
post  letter-carriers  464.  The  expenses  of 
the  office  in  salaries  amounted  to  96,234/. 
A  parliamentary  paper  was  printed  in 
1845,  which  shewed  the  number  of  persons 
emplo^-ed  in  the  General  Post-office  at 
that  ume.      This  return  is  now  out  of 

C'  it  but  it  shewed  that  a  large  addition 
been  made  to  the  staff  of  the  depart- 
ment since  1835. 

In  1831  and  1832  the  chief  offices  of 
London,  Dublin,  and  Edinburgh  were 
20 
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re-modelled  by  the  Duke  of  Richmond^ 
then  postmaster-general.  The  separate 
office  of  postmaster-general  for  Ireland 
was  abolished ;  and  a  secretary  at  Dnblin 
and  at  Edinburgh  is  chief  executive  offi- 
cer for  the  respective  countries. 

Constant  additions  are  being  made  to 
the  number  of  post-offices  throughout  the 
kingdom.  In  1840,  considering  posts 
formerly  called  penny-posts,  *  fifth  clause 
posts/  and  sub^ffices  as  post-offices,  the 
following  may  be  taken  to  be  about  the 
numbers : — 

Port-  Sab-    Penny- 
Offices.  Offices,    posts.  Total. 
England      .     650  190     1090  1930 
Scotland       .     220  105      230  555 
Ireland        .     330  105      200  635 

Every  postoffice  in  the  United  King- 
dom has  direct  communication  respec- 
tively with  the  chief  offices  in  London, 
Dublin^  and  Edinburgh. 

The  Commons*  Committee,  in  1838, 
prepared  an  analysis  of  the  cost  of  man- 
agement of  the  Post-office  for  the  United 
Kingdom.  These  accounts  show  that 
about  four-fifths  of  the  charges  consisted 
of  the  cost  of  distributing  letters  in  the 
United  Kingdom.  Transit  cost  two-fifths, 
^287,306^.),  and  the  establishment  two- 
fifths  (288,078/.).  The  maintenance  of 
the  post  between  this  country  and  the 
colonies  and  foreign  countries,  the  in- 
land post  in  certain  colonies,  and  other 
charges,  make  up  the  remaining  fifth. 
But  these  accounts  were  not  altogether 
complete,  because  the  expense  of  those 
packets  controlled  by  the  Admiralty  was 
included  in  the  Navy  Estimates,  and  could 
not  be  separated.  And  as  the  penny  stamp 
on  newspapers  was  retiuned  as  a  postage, 
about  185,000/.  should  be  carried  to  Uie 
account  of  the  Post-office  receipts.  These 
accounts  are,  of  course,  subject  to  chan^ 
yearly.  The  transmission  of  the  mails 
by  railroads  has  added  much,  since  the 
above  analysis  was  made,  to  the  mileage 
charges. 

No  accounts  of  \he  number  of  docu- 
ments passing  through  the  Post-office 
were  kept  until  very  lately.  Founded 
upon  a  very  careful  examination  of  the 
best  data,  the  numbers  were  estimated  in 
1838  to  be  as  follows: — 


Yeariy    Average  Ytaalj 

Description  of       Number  of  rale  per  Beve- 

Letters.  Lettets.     letter.    »e«. 

d,  £. 

Packet  and  ship  lettets    3,523,572  23*15     30^40 

General-post     inland 

letters  above  Ad,     .  46,378,600     »-«2  l,?«i,I91 
Ditto,  not  exceeding 

Ad 6,153,200      3-5  75,151 

London  1oeal>po»t  let- 
tew     ...      .  11,837,852     2-38      114,75J 
Country     penny-post 

letters        .       .      .     8,030,412      1  33.4-a 


Total      .       .  74,923,836  7-fiO  2^4  >23 
Parliamentary  fnukfl     4,613,448  .    . 
Official  franks,  for  pub- 
lic purposes      .      .     2.109,010  .    . 
Public  statutes     .      .         77,542  .   . 
Newspapen.       .      .  44,500,000  •   . 


Total  of  documents 

transmitted     by 

post      .       .       .  128,423,636 
Unan 


4^4! 


Total  revenue  firom 

lette»,1837 2,379  JM 

(See  Notes  to  *  Postage  Report,'  pages  4  and  i.) 

The  chargeable  letters  in  the  mails 
leaving  London  were  found  to  weigh 
only  7  per  cent  of  the  whole  weight  cf 
those  midls.  The  total  weight  of  the 
chargeable  letters  and  franks  carried  br 
the  thirty-two  mails  leaving  London  -mxs 
only  2912  lbs.  Deducting  one-half  as  the 
weight  of  the  franks  and  franked  don- 
Wnts,  the  weight  of  all  the-chargeabk 
letters  was  only  1456  lbs.,  being  224  Ihs. 
less  than  the  weight  whic^  a  sing;le  mail 
is  able  to  carry.  The  average  weight  cf 
the  thirty-two  mails  was  found  to  be  as 
follows : — 

Avera^ofSSMaiU.  ^i^\,t,    e«^. 

Bags  weighed     .     •     .       6S  14 

Letters,  including  franked 

letters  and  documents      91  20 

Newspapers        .     •     •     304  66 


463 


100 


The  management  of  the  oonveyaDce  of 
the  mails  by  sea  and  land  is  sabject.  <^ 
course,  to  those  constant  changes  which 
arise  out  of  the  improvements  dailj 
taking  place  in  the  various  modes  of 
transit  Certain  packets  are  exduat^T 
controlled  by  the  Admiralty,  to  whose 
charge  raey  were  removed  in  18S7; 
others  still  remain  with  the  Post-ofliee. 
Contracts  for  the  conveyance  of  the  nail* 


POST^FFICE. 


[  563  ] 


POST-OFFICE. 


oags  to  the  Continent  are  made  between 
the  Post-office  and  the  proprietors  of  cer- 
tain steam-vessels.  The  Post-office,  more- 
over, has  the  power  of  sending  a  bag  of 
letters  in  anj  private  ship. 

The  inland  correspondence  is  carried  on 
by  railroads,  by  four-horse  and  two-horse 
coaches ;  by  cars  in  Ireland,  by  single- 
horse  carts,  on  horseback,  and  foot 

The  number  of  miles  travelled  over 
in  England  and  Scotland  by  the  mail- 
coaches  in  1834  was  5,911,006,  and  in 
1839,  7,377,857.  The  average  speed  in 
Engknd  was  82  miles  per  hour ;  greatest 
speed  lOf  miles ;  slowest  6  miles.  The 
average  mileage  for  four-horse  mails  in 
Kngland  was  lid. ;  and  in  Ireland  2^. 
per  English  mile.  The  system  of  mail- 
coaches  owed  its  origin  to  Mr.  Palmer, 
who,  in  1784,  laid  a  plan  before  Mr. 
Pitt,  which  was  adopted  by  the  govern- 
ment, after  much  opposition  from  the 
functionaries  of  the  rost-office.  Mr. 
Palmer  found  the  post,  instead  of  being 
the  quickest,  nearly  the  slowest  convev- 
ance  in  the  country ;  very  considerably 
slower  than  the  common  stage-coaches. 
The  average  rate  of  speed  did  not  exceed 
three  miles  and  a  half  per  hour.  Whilst 
coaches  left  London  in  the  afternoon  and 
reached  Bath  on  the  following  morning, 
the  post  did  not  arrive  till  the  second 
afternoon.  Slowness  was  not  the  only 
defect ;  it  was  also  irregular,  and  very 
insecure.  The  robbeiy  of  the  mail  was 
very  common.  Mr.  Palmer  succeeded 
in  perfecting  the  mail-coach  system,  and 
in  greatly  increasing  the  punctuality, 
the  speed,  and  security  of  the  post  and 
the  revenue  of  the  post-office. 

Mr.  Rowland  HilTs  Piaiu-In  1838 
Mr.  Rowland  Hill  privately  submitted  to 
the  government  a  plan  for  the  improve- 
ment of  the  post-office,  and  subsequentiy 
published  his  views  on  the  subject  in 
a  pamphlet  under  the  title  of  '  Post- 
office  Reform—its  Importance  and  Practi- 
cability.' The  main  features  of  Mr.  Hill's 
plan  were — 1,  a  great  diminution  in  the 
rates  of  postage ;  2,  increased  speed  in 
the  delivery  of  letters ;  and,  3,  more  fre- 
quent opportunities  for  their  dispatch. 
He  proposed  that  the  rate  of  postage 
should  be  uniform,to  be  charged  according 
to  weight,  and  that  the  payment  should 


be  made  in  advance.  The  means  of 
doing  so  by  stamps  was  not  suggested 
in  the  first  edition  of  the  pamphlet,  and 
Mr.  Hill  stat^  that  this  idea  did  not 
originate  with  him.  It  originated  inci- 
dentally (as  stated  by  Mr.  Hill)  in  a  sug* 
gestion  of  Mr.  Charles  Knight  to  the 
Chancellor  of  the  Exchequer  to  have  a 
stamped  penny  cover  for  the  postage  of 
newspapers,  when  it  was  contemplated  to 
abolish  the  newspaper  stamps.  A  uniform 
rate  of  a  penny  was  to  be  charged  for  every 
letter  not  exceeding  half  an  ounce  in 
weight,  with  an  additional  penny  for  every 
additional  ounce.  Mr.  Hill  discovered 
the  justice  and  propriety  of  a  uniform 
rate  in  the  fact  that  the  cost  attendant  on 
the  transmission  of  letters  was  not  mea- 
sured by  the  distance  they  were  carried. 
He  showed  on  indisputable  data  that  the 
actual  cost  of  conveying  letters  from  Lon- 
don to  Edinburgh,  when  divided  among 
the  letters  actually  carried,  did  not  ex- 
ceed one  penny  for  thirty-six  letters. 

The  publication  of  this  plan  immediately 
excited  a  strong  public  sympathy  in  its 
favour,and  especially  with  tiie  commercial 
classes  of  the  City  of  London.  Mr.  Wal- 
lace moved  for  a  select  committee  to  in- 
quire into  its  merits  on  the  9th  May,  1837  ; 
but  the  motion  fell  to  the  ground.  In 
December,  1837,  the  government  assented 
to  the  ap^intment  of  a  select  committee  to 
inquire  mto  and  report  upon  the  plan. 
After  sitting  upwards  of  sixty-three  days, 
and  examining  Mr.  Rowland  Hill  and 
eighty-three  witnesses,  besides  the  officers 
of  the  departments  of  the  Post-office  and 
the  Excise  and  Stamp  offices,  the  conunit- 
tee  presented  a  most  elaborate  Report  in 
favour  of  the  whole  plan,  confirming  by 
authentic  and  official  data  the  conclu- 
sions which  Mr.  Hill  had  formed  from 
very  scanty  and  imperfect  materials.  In 
the  session  of  1839  the  chancellor  of  the 
exchequer  brought  forward  a  Bill  to  en- 
able the  Treasury  to  carry  the  plan  into 
eflfect,  which  was  carried  by  a  majority 
of  one  hundred  in  the  House  of  Commons, 
and  passed  into  law  on  the  17th  of 
August,  1839.  In  the  following  month 
an  arrangement  was  made  which  secured 
Mr.  Rowland  Hill's  superintendence  of  the 
working  out  his  own  measure ;  but  he 
was  superseded  by  the  administration 
2o  2 
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irhich  came  into  office  in  September, 
1841.  On  the  5th  December,  1839,  as  a 
preparatory  measure,  to  accustom  the 
department  to  the  mode  of  charging  by 
veight,  the  inland  rates  vere  reduced  to 
a  uniform  char^  of  4d,  per  half-ounce. 
The  scale  of  weight  for  letters  advanced 
at  a  single  rate  for  each  half-ounce  up 
to  sixteen  ounces.  Other  reductions 
were  made  in  packet  rates;  and  the 
London  district  post  was  reduced  iVom 
2d.  and  3d.  to  id.  This  measure  con- 
tinued in  force  until  the  10th  January, 
1840,  when  a  uniform  inland  rate  of 
postage  of  Id.  per  half-ounce,  payable  in 
advance,  or  2d,  payable  on  delivery, 
came  into  operation.  On  this  day  par- 
liamentary franking  entirely  ceased. 
On  the  6th  May  stamps  were  introduced- 
The  warrants  of  the  Lords  of  the  Treasury 
which  authorised  these  changes  were  pub- 
lished in  the  London  Gazette  of  the  22nd 
November,  28th  December,  1839;  25th 
Apnl,  1840.  Returns  have  been  made 
which  show  the  increase  of  letters  under 
the  uniform-postage  system.  The  num- 
ber of  letters  which  were  actually  counted 
for  the  week  ending  24th  November, 
1839,  before  any  changes  took  place,  was 
1,585,973  letters,  including  franks;  for 
the  week  ending  22nd  December,  1839, 
during  the  fourpenny  rate,  it  was 
2,008,687 ;  and  for  the  week  en.'ii  g  23rd 
February,  1840,  3,199,637.  Thus  the 
number  of  chargeable  letters  of  all  kinds 
increased  29  per  cent,  under  the  4d.  rate, 
and  121  per  cent,  (or,  deducting  the 
government  letters,  117  per  cent)  under 
the  Id.  rate.  The  number  of  charge- 
able letters  dispatched  by  the  General 
Post  increased  40  per  cent  under  the 
4d.  rate,  and  169  per  cent  (or,  deducting 
Uie  government  letters,  165  per  cent) 
under  the  penny  rate. 

The  gross  receipts  of  the  Post-office  for 
the  United  Kingdom  in  the  year  pre- 
ceding the  adoption  of  the  uniform  rates 
of  postage,  and  in  subsequent  years,  are 
shown  in  the  following  table : — 

£2,346,278  1842  £1,578,146 
1,535,216 
1,705,067 


18 

1839  2,390,763   1843 

1840  1,342,604   1844 

1841  1,495,540 


The  net  receipts  for  each  of  the  fol- 


lowing years  ending  10th  October  m 
each  were  as  under : 

£.  £. 

1838  1,536,000    1842  591,000 

1839  1,533,000    1843  590,000 

1840  694,000    1844  672,000 

1841  426,000  1845     688,000 
The  cost  of  management  for  tbe  year 

ending  5th  Jan.,  1839,  was  686,7681: 
and  for  the  year  ending  5th  Jan.^  184.% 
885,314/.  Day-mails  have  been  ests- 
blished  to  every  town  of  importance,  asd 
in  some  cases  the  commanicatkm  by 
post  between  one  town  and  anotber 
takes  place  several  times  a  daj.  The 
mileag^  paid  to  railway  oompanieB  bas 
greatly  increased,  but  the  object  for 
which  the  post-office  is  established  has 
been  more  completely  attained.  Cor- 
respondence has  increased  with  the  ra- 
pidity and  frequency  of  conveyance. 

In  1839  the  gross  receipts  of  the  Loo- 
don  district  post  were  137,0412.^  and 
in  1844  225,6277.;  but  the  rates  of  post- 
age (2d.  and  Sd.)  in  1839  were  uniform 
as  it  respects  weight,  and  were  lower 
for  letters  of  a  certsun  weight  than 
under  the  existing  system  of  charge 
ing  in  proportion  to  the  weight 

The  number  of  letters  delivered  in 
the  United  Kingdom  for  one  week  ia 
1839,  before  the  establishment  of  the 
uniform  rates  of  postage,  and  one  week 
in  the  corresponding  week  of  the  year 
1841,  was  as  follows : — 

Week  ending  Week  endiiv? 
24  Nov.  1^39.    21  Nov.lMll 

Country  offices  .  764,938  2,029,370 
London,  inland, 

foreign,  &  ship  .  229,292  564,481 
London  District  .  258,747  485,602 
Total     England 

and  Wales  .  1,252,977  8,029,453 
Ireland  .  .  179,931  403,431 
Scotland  .  .  153,065  413,24S 
Total  United 

Kingdom  .    1,585,973     3,846,12i 

The  total  number  of  Mters  delivered 
in  the '.United  Kingdom  in  the  week  eo^ 
ing  Nov.  20th  in  each  of  the  fbllowiiig 
years  was  as  under : — 

In  1841  .  .  .  3,846,123 
In  1842  .  .  .  4,202,54r. 
In  1843     .        .        .     4,849,213 

The  principle  of   cheap  postage  h&f 
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been  applied  to  the  transmission  of 
money  through  the  post-office  by  means 
of  money-orders.  A  few  years  ago  the 
cost  of  sending  10«.  to  a  person  160 
miles  from  Lcudon  woald  have  been 
t2s.  2d,,  whereas  the  expense  woald  now 
be  only  4<L  including  the  postage.  In 
November,  1840,  the  commission  on 
money-orders  was  reduced  from  Is.  6d.  to 
Gd.  for  sums  above  2/.  and  not  exceeding 
5i. ;  and  from  6 J.  to  3d.  for  sums  not 
exceeding  2/.  The  number  of  offices  em- 
powered to  grant  money-orders  has 
been  increased  and  other  facilities  have 
been  granted.  The  consequences  of  these 
successive  changes  have  been  as  follows : 
Number  and  amount  of  money-orders 
issued  in  England  and  Wales  in  the 
quarters  ending — 

No.  Amount. 
5  April,  1839  ..  28,838  £49,496 
5  Jan.,  1840  ..  40,763  67,411 
5  Jan.,  1841  ..  189,984  334,652 
5  Jan.,  1842  ..  390,290  820,576 
POWER  OP  ATTORNEY.  [Let- 
ter OF  Attorney.] 

PRjEMUNIRE,  [Law,  Criminal, 
p.  188;  Benefice,  p.  339.1 

PREBEND  {prebenda,  from  prabeOf  a 
Low  Latin  word  signifying  provision  or 
provender),  the  portion  which  the  mem- 
ber of  a  cathedral  or  collegiate  church, 
called  a  Prebendary,  received  in  right 
of  his  place  for  his  maintenance.  It 
was  named  from  the  place  whence  the 
profit  proceeded,  which  was  either  from 
some  temporal  lands  or  church  pre- 
ferment attached  to  that  church,  or  some 
other  church  whose  revenues  were  ap- 
propriated towards  the  maintenance  of 
the  member  of  the  cathedral  or  collegiate 
church.    [Canon.]  v 

FREBEyiDAJtY  (prebendarius).  [Pre- 
bend;   BENEFICF.J 

PRECEDENCE,  «  a  going  before," 
vrhich  explanation  explains  the  nature  of 
the  thing.  On  all  great  and  public  oc- 
casions when  persons  come  together,  it  is 
convenient  to  have  some  rule  which  shall 
detenmne  who  shall  walk  first  or  sit  in 
the  chief  place,  and  so  forth.  A  positive 
rule  prevents  disputes  and  contributes  to 
order.  In  England  the  members  of  the 
College  of  Arms,  who  are  the  council  of 
the  earl-marshal  of  England,  are  usually 


referred  to  in  questions  of  precedence ; 
and  they  have  arrangement  of  public  pro- 
cessions, as  at  royal  marriages,  funerals, 
coronations,  and  the  like,  when  questions 
of  preceilence  come  to  be  considered. 

There  are  tables  of  precedence  in  many 
books,  and  especially  in  those  called 
peerages, 

PRECEPTORY.    [Commandery.] 

PRELATE  (etymologically  from  pra 
and  latus),  a  person  preferred  or  ad- 
vanced before  another,  but  it  is  con- 
fined to  a  particular  species  of  preferment 
or  advancement,  namely,  that  amongst 
the  clergy ;  and  it  is  applied  to  those  only 
amongst  them  who  have  attained  the 
very  highest  dignity,  that  of  bishop  or 
archbishop,  to  which  we  may  add  patri-- 
arch,  in  such  churches  as  have  an  officer 
so  denominated.  The  word  prelate  has, 
however  in  ancient  times  been  applied  to 
simple  priests,  members  of  the  clerical 
body  in  general. 

PREMIUM  IN  LIFE  INSURANCE. 
[Life  Insurance.] 

PREROGATIVE,  a  term  derived 
from  the  Latin  Prajrogativa,  though  the 
modern  sense  of  the  word  bears  little  re- 
semblance to  its  original  meaning.  As 
a  political  term  it  now  signifies  all  the 
powers  that  belong  to  the  crown  of  Great 
Britain  and  Ireland,  and  are  exercised  by 
the  king  or  queen  regnant,  either  per- 
sonally or  by  delegation  to  others.  [Kino, 
Parliament.] 

PREROGATIVE  COURT.  [Ec- 
clesiastical  Courts.] 

PRESCRIPTION.  "No  custome  is 
to  bee  allowed,  but  such  custome  as 
hath  been  used  by  title  of  prescription, 
that  is  to  say,  from  time  out  of  mind. 
But  divers  opinions  have  been  of  time 
out  of  mind,  &c.,  and  of  tiUe  of  prescrip- 
tion, wlueh  is  all  one  in  the  law."  (Litt,  § 
170.)  According  to  this  passage,  "time 
out  of  mind,"  and  "  prescription,"  which 
are  the  same  thing  in  law,  are  essential 
to  custom :  another  essential  to  custom  is 
usage.  But  there  is  a  claim  or  title 
which  is  specially  called  prescription, 
and  which  is  like  custom  so  far  as  it  has 
the  inseparable  incidents  of  time  and 
usage ;  but  it  differs  from  custom  in  the 
manner  in  which  it  is  pleaded,  which 
difference  shows  the  difference  of  thQ 
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right  This  claim  i^  called  prescription, 
because  the  plaintiff  or  defendant  who 
makes  it  *'  prescribeth  that,"  &c. ;  stating, 
after  the  word  **  prescribeth,"  the  nature 
of  his  claim. 

The  followinff  is  an  example  of  a  pre- 
scription (Co.  Litt.,  114,   a):— "I.  S^ 
seised  of  the  manor  of  D.  in  fee,  pre- 
scribeth thus :  that  I.  S.,  his  ancestors, 
and  all  whose  estate  he  hath  in  the  sayd 
manor,  had  and  used  to  have  conunon  of 
pasture  time  out  of  mind  in  such  a  place, 
&c^  being  the  land  of  some  other,  &c.,  as 
pertaining  to  the  same   manor."    The 
cltum  of  a  copyholder  of  a  manor  for 
common  of  pasture  in  the  manor,  alleges 
a  custom  time  out  of  mind  within  the 
same  manor,  by  which  all   the    copy- 
holders of  the  manor  hare  had  and  used 
common  of  pasture  in  it.    The  cltdm  by 
prescription  then  is  properly  a  claim  of  a 
determinate  person :   the  claim  by  cus- 
tom, as  opposed  to  prescription,  is  local, 
and  applies  to  a  certain  place,  and  to 
many  persons,  and  perhaps,  it  may  be 
added,  to  an  indeterminate  number,  as 
the  inhabitants  of  a  parish.    The  follow- 
ing definition  of  prescription  appears  to 
be  both  sufficiently  comprehensive  and 
exact: — "Prescription  is  when  a  mian 
claimeth  anything  for  that  he,  his  ances- 
tors, or    predecessors,    or   they  whose 
estate  he  hath,  have  had  or  used  any 
thing  all  the  time  whereof  no  memory  is 
to  the  contrary.**  (  T.  de  la  Ley,)    From 
this  definition  it  follows  that  prescription 
may  be  a  claim  of  a  person  as  the  heir 
of  his  ancestors,  or  by  a  corporation  as 
representing  their  predecessors,  or  by  a 
person  who  holds  an  office  or  place  in 
which  there  is  perpetual  succession ;  or 
by  a  man  in  right  of  an  estate  which  he 
holds.    It  is  said  that  certain  persons, 
attorneys    for    instance,  may  prescribe 
that  they  and  all  attorneys  of  the  same 
court  have  certain  privileges;  it  seems 
indifferent  whether  this  is  called  pre- 
scription or  custom,  but  it  is  more  con- 
sistent with  the  old  definitions  to  call  it 
prescription,  since  it  is  not  a  local  usage, 
and  it  is  by  or  on  behalf  of  a  deter- 
minate number  of  persons,  that  is,  all  the 
attorneys  of  a  particular  court.    It  is 
also  said  that  panshioners  may  prescribe 
in  a  matter  of  easement,  as  a  way  to  a 


church-yard,  but  not  for  a  profit  out  of 
land :  such  a  prescription,  however,  ^  cat 
contained  within  tne  above  definitxffi, 
and  is  in  all  respects  more  properly  a 
custom. 

It  is  essential  to  prescri|ydon  (snbjett 
to  the  limitations  hereinafter  mentioiied'' 
that  the  usage  of  the  thing  claimed 
should  have  been  time  out  of  mind,  con- 
tinuous, and  peaceable.  "  Time  cot  of 
mind"  means,  that  there  must  be  ta 
evidence  of  non-usage  or  of  intermptios 
inconsistent  with  the  claim  and  of  a  dase 
subsequent  to  the  first  year  of  Richard 
I.,  which  is  the  time  of  the  oonnneDce 
ment  of  legal  memory.  If  it  can  be 
shown,  either  by  evidence  of  persoos 
living,  by  record,  or  writing,  or  by  any 
other  admissible  evidence,  that  the 
alleged  usage  began  since  the  first  year 
of  Richard  I.,  the  prescription  cazuwt  be 
maintained.  Repeated  usage  also  mast 
be  proved  in  order  to  support  the  prt> 
scription,  but  an  uninterrupted  enjoy- 
ment for  twenty  years  has  been,  odim- 
dered  sufficient  proof,  where  there  is  bo 
evidence  to  show  the  commencement  ei 
the  enjoyment  [Presumption.]  The 
various  rules  as  to  prescription  wb:.t 
ma^  be  prescribed  for,  in  what  form  the 
claim  must  be  made,  and  how  a  prescrip- 
tion may  be  lost  or  destroyed,  belong  to 
treatises  on  law.  It  is  said  that  pns 
scription  is  founded  on  the  assumption  of 
an  original  grant  which  is  now  lost. 

Recent  Acts  have  made  some  atten- 
tions as  to  prescription,  and  limited  the 
time  within  which  actions  can  be 
brought  or  suits  instituted  relating  to 
real  property.  The  3  &  4  Wm.  IV,  c. 
27,  applies  to  every  thin^  of  a  corporeal 
nature,  which  is  land  in  the  sense  is 
which  land  is  interpreted  in  that  Act ; 
but  it  only  applies  to  those  kinds  of  pro- 
perty of  an  incorporeal  nature,  whicii 
are  advowsons,  annuities,  and  rents.  Tbe 
2  &  3  Wm.  IV.,  c  100,  applies  only  to 
cases  of  modus  and  exemption  froiB 
tithes.  The  2  &  3  Wm.  IV.,  c  7l,whirii 
is  entitied  *'  An  Act  for  Shortemng  tbc 
Time  of  Prescription  in  certain  cases," 
applies  (§  1)  to  "claims  which  nuylie 
lawfully  made  at  the  common  law  by 
custom,  prescription,  or  grant  to  anT 
right  of  common  or  other  profit  or  beoe^t 
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to  be  taken  from  or  upon  any  land,  &c., 
except  such  matters  and  things  as  are 
therein  specially  provided  for,  and  except 
tithes,  rents,  and  seryices ;"   (§  2)  **  to 
any  way  or  other  easement,  or  to  any 
waterconrse,  or  the  use  of  any  water," 
&c. ;    and  (i  3)  to  the  use  of  light     No 
claim  to  the  things  comprised  within  this 
statute  "shall,  when  such  right,  profit, 
or  benefit  (as  is  mentioned  in  §  1)  shall 
ha've  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto,  with- 
oat  interruption  for  uie  full  period  of 
thirty  years,  be  defeated  or  destroyed  by 
showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any 
time   prior    to   such   period    of  thirty 
years ;  but  nevertheless  such  claim  may 
be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ; 
and  where  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as 
aforesaid,  for  the  full  period  of  sixty 
years,  the  right  thereto  shall  be  deemed 
absolute  aud  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  en- 
joyed by  some  consent   or    agreement 
expressly  made  or  ^ven  for  that  pur^ 
pose  by  deed  or  wnting."      As  to  the 
rights  enumerated  in  the  second  section, 
the  terms  of  twenty  and  forty  years  are 
respectively  fixed  in  the  place  of  the 
terms  of  thirty  and  sixty  years  men- 
tioned in  the  first  section.      Under  the 
third  section,  which  applies  to  lights,  an 
absolute  right  to  light  may  be  acquired 
by  twenty  years'  uninterrupted    enjoy- 
ment, unless  the  use  has  been  enjoyed  by 
some   consent    or  agreement   made   or 
given    by  deed    or  in  writing.      The 
eighth  section  provides  **  that  when  any 
land  or  water  upon,  over,  or  from  which 
any  such  way  or  o^er  convenient  waters 
course  or  use  of  water  shall  have  been 
enjoyed  or  derived,  hath  been  or  shall  be 
held  under  any  term  of  life,  or  any  term 
of  years  exceeding  three  years  from  the 
granting  thereof  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter  as 
therein  last  mentioned,  during  the  con- 
tinuance of  such  temv  shall  be  excluded 
in  the  computation  of  the  said  period 
of  forty  years,  in  case  the  claim  shall 
within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  re- 


sisted by  any  person  entitled  to  any  re- 
version expectant  on  the  determination 
thereof."  Formerly  it  was  necessary 
for  all  persons,  who  claimed  in  respect 
of  an  estate  and  had  not  the  fee,  to 
claim  in  the  name  of  the  person  who 
had  the  fee,  but  under  the  last-mentioned 
Act  "  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  oc- 
cupiers of  the  tenement  in  respect  whereof 
the  same  is  claimed,  for  such  of  the 
periods  mentioned  in  the  Act  as  may  be 
applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the 
owner  of  the  fee,  as  is  now  usually  done." 

This  statute  applies  also  to  "  any  land 
or  water  of  the  king,  his  heirs,  or  succes- 
sors, or  any  land  being  parcel  of  the 
duchy  of  Lancaster  or  of  the  duchy  of 
Cornwall." 

By  the  common  law  a  man  might  pre- 
scribe for  a  right  which  had  at  any  time 
been  enjoyed  by  his  ancestors  or  predeces- 
sors ;  but  the  statute  of  32  Hen.  VIII.  c. 
2,  enacted  that  no  person  should  *'  make 
any  prescription  by  the  seisin  or  possession 
of  his  ancestor,  unless  such  seisin  or  pos* 
session  hath  been  within  threescore  years 
next  before  such  prescription  made." 
This  statute  prevented  any  claim  being 
made  by  prescription  unless  thero  had 
been  seisin  or  possession  within  sixty 
years ;  but  it  still  allowed  the  commence- 
ment of  the  enjoyment  at  any  time  within 
legal  memory  brfore  the  sixty  years  to  be 
proved.  The  recent  Act  directs.that  "  the 
respective  periods  of  years  thereinbefore 
mentioned  shall  be  deemed  to  be  the 
period  next  before*  some  suit  or  action 
wherein  tiie  claim  or  matter  to  which 
such  period  may  relate  shall  be  brought 
into  question"  (§  4)  ;  but  it  only  excludes 
proof  of  commencement  of  enjoyment, 
and  it  only  gives  the  absolute  right,  when 
the  several  periods  of  years,  reckoning 
backwards  ftt>m  the  time  of  some  suit  or 
action  wherein  the  matter  is  brought  in 
question,  are  completed;  and  it  neither 
excludes  the  proof  nor  gives  the  absolute 
right  if  there  has  been  an  interruption, 
within  the  meaning  of  this  statute,  which 
has  been  submitted  to  or  ac<}uie6ced  in 
"  for  one  year  after  the  party  interrupted 
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shall  have  had  notice  thereof,  and  of  the 
person  making  or  authorising  the  same." 
In  these  cases,  if  there  has  been  seisin  or 
possession  of  the  ancestor  or  predecessor 
within  sixty  years,  the  statute  of  Henry 
VIII.  will  still  apply,  and  evidence  of  the 
commencement  of  enjoyment  within  legal 
memory  mav  still  be  given. 

The  Acts  here  enumerated  do  not  apply 
to  a  claim  **  of  a  manor,  a  court-leet,  a 
liberty,  separate  jurisdiction,  treasure 
trove,  wreck,  waifs,  and  other  forfeitures, 
fair,  market,  fishery,  toll,  park,  forest, 
chace,  or  any  privilege  legally  known  as 
a  franchise,  as  well  as  anything  pertaining 
to  those  rights  which  come  under  the 
description  of  dignities  or  offices."  (Mr. 
Hewlett's  Jiepli/y  ^c,  to  certain  Evidence 
■before  the  Select  Committee  of  the  House 
of  Commons  on  Records,  F^truaryj  1836.) 

The  term  prescription  is  derived  from 
the  Roman  law,  but  the  meaning  of  the 
term  in  the  Roman  law  is  cUfierent. 
Blackstone  says  (iii.  c.  17,  note  F.), 
"  This  title  of  prescription  was  well  known 
in  the  Roman  law  by  the  name  of  usuca- 
pio  (^Dig*^  41,  tit.  .3,  s.  3),  so  called  because 
a  man  that  gains  a  title  by  prescription 
may  be  said  usu  rem  capere"  This  re- 
mark is  not  correct  Usucapio  in  the 
Roman  law  was  founded  solely  on  posses- 
sion as  such  [Possbssion],  and  it  applied 
only  to  *•  corporeal  things :"  "  by  the  laws 
of  ie  Twelve  Tables  usucapion  of  move- 
able things  was  complete  in  one  year; 
and  of  land  and  houses  in  two  years." 
(Gains,  ii.  42.)  "To  usucapion  was 
afterwards  added,  as  a  supplement,  the 
longi  temporis  prsescriptio,  that  is,  an 
exceptio  (plea)  against  the  **rei  vindi- 
catio,"  the  conditions  of  which  were 
nearly  the  same  as  in  the  case  of  usucapi- 
on." (Savigny,  Das  Recht  des  Besitzes,  p. 
6.)  The  term  prsescriptio  was  properly 
pplied  to  that  which  a  plaintiff  (actor) 
prefixed  (prssscripsit)  to  the  formula  by 
which  he  made  his  demand  against  a 
defendant,  for  the  purpose  of  limidng  or 
qualifying;  his  demand.  It  seems  after- 
wards to  have  been  used  as  equivalent  to 
exceptio  or  plea. 

(Corayns,  Prescription ;  Viner's 
Abridgment ;  Starkie,  Law  of  Evidence; 
Blackstone,  ii.  c.  1 7.) 

PRESCRIPTION  has,  by  the  law  of 


Scotland,  a  much  wider  operatioo  than 
either  by  the  civil  law  or  the  law  cf 
England,  supplying  the  plaee  of  the 
Statute  of  Limitations  in  the  XtOfT 
system.  It  not  only  protects  individiais 
from  adverse  proceedings  which  odner 
parties  might  have  conducted  if  the 
lapse  of  time  had  not  taken  place,  bot  i*. 
in  some  instances  creates  a  positive  title 
to  property.  The  prescription  by  whicb 
a  right  of  property  can  be  estabtished  i& 
that  of  forty  years — a  period  probaUy 
borrowed  from  the  Praescripiio  qnadro' 
ffinta  (Mnorum  of  the  Romans.  Wha^ 
ever  adverse  right  is  not  cut  off  by  tLe 
other  special  prescriptions  of  sbontr 
periods,  is  destroyed  by^  the  lomj  pre- 
scription. It  may  be  said  generally  t^ 
preclude  the  ri^ht  of  exactiug  perform- 
ance of  any  claim,  as  to  which  no  judi- 
cial attempt  has  been  made  to  exact  per- 
formance for  forty  years  from  the  tiisr 
when  it  was  exigible.  To  create  a  tit^t 
to  real  property,  the  long  prescripti<s 
must  be  both  positive  and  negativr. 
The  party  holding  the  property  masi. 
by  himself  or  those  through  whom  kc 
holds,  have  been  forty  yean  in  unchal- 
lenged possession  of  the  property  oao  a 
title  ostensibly  valid — this  is  call^  poa- 
tive  prescription ;  and  the  claJniMt 
and  those  whom  he  represents  must  faave 
been  forty  years  without  an  osteosbk 
title,  and  must,  by  not  judicially  atta^- 
ing  it,  have  tacitly  acquiesced  in  the  pos- 
sessor's title — ^this  is  called  n^ative  pre- 
scription. An  action  raised  in  a  compe- 
tent court  interrupts  the  long  prescrip 
tion.  It  is  usually  stated  in  the  Scotti^ 
law-books  that  it  is  interrupted  by  the 
minority  of  any  person  who  could  chai* 
lenge  the  opposing  right ;  but  it  would  fee 
more  correct  to  apply  in  this  case  the 
phraseology  of  the  French  lawyers,  wh© 
say  it  suspends  prescription,  as  the  years 
of  minority  are  merely  not  countnl  in 
making  up  the  period  of  forty  years. 
while,  when  there  is  a  judicial  intemiptioc 
a  new  period  of  forty  years  commenfts 
to  run-  When  the  prescription  applit:^ 
to  a  pecuniary  obligation,  payment  of 
interest  or  an  acknowledgment  of  the 
obligation  will  interrupt  it.  It  may  be 
observed  that,  by  a  sort  of  analogy  from 
the  system  of  prescription,  when  thare 
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is  in  Scotland  any  judicial  inquiry  as  to 
the  antiquity  of  a  custom,  it  is  usual  to 
limit  the  period  of  the  inquiry  to  forty 
years,  as  sufficient  to  establish  its  having 
existed  from  time  immemorial.  It  hav- 
ing been  the  practice  in  the  neighbour- 
hood of  Edinburgh  for  the  proprietors  of 
land  to  irrigate  fields  with  the  contents 
of  the  city  sewers — the  system  increas- 
ing until  it  became  offensive  to  the  neigh- 
lx>urhood — these  proprietors  produced 
evidence  of  their  having  continued  the 
practice  for  forty  years ;  and  although  it 
had  during  that  time  increased  from  an 
evil  felt  only  by  the  individuals  imme- 
diately concerned  with  the  practice,  to 
the  extent  of  a  public  nuisance,  these  pro- 
prietors have,  so  far  as  the  dispute  has 
hitherto  gone,  been  able  to  defend  them- 
selves on  the  ground  of  prescription. 

The  other  and  shorter  prescriptions  cut 
off  particular  descriptions  of  claims  or 
methods  of  supporting  them.  By  the 
-vicennial  or  twenty  years*  prescription, 
holograph  writings,  not  attested  with  the 
usual  solemnities  of  Scottish  writs,  cease  to 
**  bear  faith  in  judgment."  An  obligation 
of  cautionary  or  suretyship  is  limited  to 
seven  years.  Bills  of  exchange  and  pro- 
missory notes  cease  to  have  force  after  six 
years;  but  the  debts  they  represent,  if  they 
do  represent  debts,  may  be  proved  by 
other  means.  The  quinquennial  prescrip- 
tion cats  off  all  right  of  action,  after  the 
lapse  of  five  years,  on  bargains  proveable 
by  witnesses.  It  also  protects  agricultural 
tenants  from  a  demand  for  rent  after  they 
have  been  five  years  removed  from  the 
laiid  to  which  the  demand  applies.  The 
triennial,  or  three  years'  prescription,  is 
very  important.  It  cuts  off  claims  on 
account  for  goods  or  services,  the  three 
^ears  running  from  the  date  of  the  last 
Item  of  the  account ;  and  also  claims  for 
wages,  each  year's  wages  running  a  sepa- 
rate prescription,  and  ceasing  to  be  exigi- 
ble, if  not  pursued  for,  in  the  lapse  of  three 
years  from  the  time  when  it  became  due. 

PRESpNTATION.  [Advowson  ;  Be- 

^EFICR.1 

PRESENTMENT.    [Jury;  Police.] 
PRESS,  CENSORSHIP  OF,  a  regu- 
lation which  has  prevailed  in  most  coun- 
tries of  Europe,  and  still  prevails  in  many, 
according  to  which  printed  books,  pamph- 


lets, and  newspapers,  are  examined  by 
persons  appointed  for  the  purpose,  who 
are  empowered  to  prevent  publication  if 
they  see  sufficient  reason. 

There  are  different  modes  of  censorship ; 
the  universal  previous  censorship,  by 
which  all  MSS.  must  be  examined  and 
approved  of  before  they  are  sent  to  press ; 
the  indirect  censorship,  which  examines 
works  after  they  have  been  printed,  and, 
if  it  finds  anything  objectionable,  stops 
their  sale  and  confiscates  the  edition,  and  - 
marks  out  the  author  or  editor  for  pro- 
secution ;  the  optional  censorship,  which 
allows  an  author  to  tender  his  MS.  for 
examination  in  order  to  be  discharged 
from  all  responsibility  afterwards;  and 
lastly,  by  a  distinction  which  has  been 
very  commonly  made  between  newspapers 
or  pamphlets  and  works  of  a  greater  bulk, 
the  censorship  of  the  journals,  which 
exists  even  in  countries  where  larger 
works  are  fiee  from  this  superintendence. 
All  these  forms  of  censorship  imply  an 
establishment  of  censors,  examiners,  in- 
spectors, or  licensers,  as  they  have  been 
variously  called,  appointed  for  the  pur- 
pose, a  provision  quite  distinct  from  the 
laws  which  define  the  various  offences 
which  a  man  may  be  guilty-  of  by  publi- 
catiou.  These  are  repressive  or  penal 
laws,  whilst  the  censorship,  and  especially 
the  previous  censorship,  is  essentially  a 
preventive  regulation. 

The  censorship  may  be  said  to  be  coeval 
with  printing.  In  more  ancient  times, 
those  writings  which  were  obnoxious  to 
the  prevailing  political  or  religious  sys- 
tems, if  they  fell  under  the  eyes  of  men 
in  authority,  were  condemned  to  be  de- 
stroyed. Thus,  all  the  copies  of  the  works 
of  Protagoras  which  could  be  found  in 
Athens  were  publicly  burnt  by  sentence 
of  the  Areopagus,  because  the  author  ex- 
pressed doubts  concerning  the  existence 
of  the  gods.  Personal  defamation  and 
satire  were  also  forbidden.  Naevius  at 
Rome  was  banished,  some  say  put  in 
prison,  for  having,  in  his  plays,  cast  re- 
flections on  several  patricians.  Augustus 
ordered  the  satirical  works  of  Labienus  to 
be  burnt,  and  Ovid's  alleged  or  probable 
cause  of  exile  was  his  amatory  poetry. 
The  senate  under  Tiberius  condemned  a 
work  to  be  burnt,  in  which  Cassius  was 
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styled  the  last  of  the  RomaDS.  Diocletian 
onlered  the  sacri'd  books  of  the  Christians 
to  be  burnt,  and  afterwards  Constantine 
condemned  tlie  works  of  Arius  to  the 
flames.  All  these,  however,  were  penal 
proceedings  independeDt  of  any  censorship. 
The  councils  of  the  Church  condemned 
books  which  they  judged  to  be  heretical, 
and  warned  the  faithful  against  reading 
them.  Afterwards  the  popes  began  to 
Gondemu  certain  works  and  prohibit  the 
reading  of  them.  In  the  time  of  Huss 
and  WyclifF,  Pope  Martin  V.  exconunu- 
nicated  those  who  read  prohibited  books. 
The  introduction  of  printing  having 
awakened  the  fears  of  the  ecclesiastical 
authorities,  several  bishops  ordered  books 
to  be  examined  by  censors.  One  of  the 
earliest  instances  of  this  is  that  quoted  by 
Johann  Beckmann,  in  his  'Book  of  In- 
rentions,'  of  Berchthold,  Archbishop  of 
Mainz,  who  in  the  year  i486  issued  a 
mandate,  in  which,  aj^r  censuring  the 
practice  of  translating  the  sacred  writings 
trom  the  Latin  into  the  vulgar  German,  a 
language,  he  says,  too  rude  and  too  poor 
to  express  the  exact  meaning  of  the  in- 
spirea  text,  he  adverts  to  the  translations 
of  the  books  of  the  canon  and  civil  law, 
works,  as  the  archbishop  says,  so  difficult 
as  to  require  the  whole  life  of  man  to  be 
understood,  a  difficulty  'which  is  now  in- 
creased by  the  incompetence  of  the  trans- 
lator, which  renders  obscurity  still  more 
obscure.  His  grace,  therefore,  setting  a 
full  value  on  the  art  of  printing,  "  which 
had  its  cradle  in  this  illustrious  city  of 
Mainz,"  and  wishing  to  preserve  its  honour 
by  preventing  it  being  abused,  forbids  all 
persons  subject  to  his  authority,  clerical 
and  lay,  of  whatever  rank,  order,  and 
profession,  to  print  the  translation  of  any 
work  from  the  Greek,  LAtin,  or  any  other 
language,  into  German,  concerning  any 
art,  science,  or  information  whatever, 
publicly  or  privately,  unless  such  transla- 
tion be  read  and  approved  of  before  being 
printed,  and,  when  printed,  before  being 
published,  and  furnished  with  the  written 
testimony  of  one  of  the  doctors  and  pro- 
fessors of  the  University  of  Mainz,  named 
by  the  archbishop,  one  for  theology,  one 
for  law,  one  for  medicine,  and  one  for  the 
arts.  AH  who  violated  this  order  were 
to  lose  the  book,  pay  a  fine  of  one  hundred 


gold  florins  to  the  Electoral  Chamber,  tid 
be  excommunicated. 

Then  follows  the  archbishop's  camnas- 
sion  to  the  censors — That  no  one  in  hk 
province  translate,  print,  or  pablish,  any 
book  in  German,  unless  the  oenaois  pre- 
viously read  and  approve  its  coctRits. 
And  he  directs  them  to  refiise  tfaeir  appco- 
bation  to  such  works  as  ofiend  rdigkn  cr 
morals,  or  whose  meaning  cannot  clearly 
be  made  out,  and  may  give  riae  Id  error 
and  scandal.  To  those  works  which  they 
approve  of  they  shall  affix  their  approba- 
tion, two  of  them  jointly,  in  tfaeir  own 
handwriting. 

There  were  works  printed  at  Cologne 
in  1479  bearing  the  approbatiofn  of  tl^ 
rector  of  that  univer«ty,  and  there  is  also 
an  Heidelberg  edition  of  1480  of  the  book 
entiUed  *No6ce  teipsum,*  which  bean 
four  approbations,  one  by  Philip  Rob, 
Doctor  utriusque  Juris,  and  another  by 
Maffeus  Girardo,  Patriarch  of  Venice  aad 
Primate  of  Dalmatia.  There  was.  how- 
ever, no  general  system  of  censorship  ic 
the  fifteenth  century,  which  was  an  a^re  vi 
freedom  for  printing;  and  it  is  a  canoss 
fkct  that  the  learned  scholar  Merala,  in  a 
letter  to  his  friend  Poliziano,  dated  14^ 
expresses  a  wish  that  a  previous  oenscf^ 
ship  should  be  established  over  all  hooks, 
such  as  Plato  recommends  for  his  republic; 
"for,"  says  Merula,  "we  are  now  quite 
overcome  by  a  quantity  of  bad  or  insig- 
nificant books." 

In  1.501,  Pope  Alexander  VL  (Borpa'; 
issued  a  bull,  in  which,  after  sundry  com- 
plaints about  the  devil  who  sows  lares 
among  the  wheat,  he  goes  on  to  say  that 
having  been  informed  that  by  meaoi 
of  the  art  of  printing  many  books  sad. 
treatises,  contaming  various  errors  aod 
pernicious  doctrines,  have  been  and  are 
being  published  in  the  provinces  of  Co- 
logne, Mainz,  Treves,  and  Magdebunr. 
he  by  these  presents  strictly  fbihids  idi 
printers,  their  servants,  and  all  who  ex- 
ercise the  art  of  printing  in  any  manner, 
in  the  above  provinces,  to  print  hereafter 
any  books,  treatises,  or  writings,  withost 
previously  appl^^ingto  the  respective  arch- 
bishops, or  their  vicars  and  officials,  or 
whomever  they  may  appoint  for  the  par- 
pose,  and  obtaining  their  licence  free  of 
all  expense,  under  pain  of  excommnnica- 
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tion,  besides  a  pecaniary  fine  at  the 
discretion  of  the  respective  archbishops, 
bishops,  or  vicars-general.  The  bull  pro- 
Tides  for  the  books  already  printed  and 
pabli&hed,  which  are  to  be  examined  by 
the  same  suthorities,  and  those  containing 
anything  to  the  prejudice  of  the  Catholic 
faith  are  to  be  burnt 

At  last,  in  1515,  the  Conncil  of  the 
Liateran  decreed  that  in  future  no  books 
should  be  printed  in  any  town  or  diocese, 
unless  they  were  previously  inspected  and 
carefully  examined,  if  at  Rome  by  the 
▼icar  and  the  master  of  the  sacred  palace, 
and  in  the  other  dioceses  by  the  bishop  or 
those  by  him  appointed,  and  by  the  in* 
qaisitor  of  that  cUocese  or  those  by  him 
appointed,  and  countersigned  by  their 
own  hands  gratis  and  without  delay. 
Any  book  not  so  examined  and  counter- 
signed was  to  be  burnt,  and  the  author  or 
editor  excommunicated. 

Here,  then,  was  the  origin  of  the  princi- 
ple of  a  general  censorship  of  the  press, 
^which  has  been  ever  since  maintained 
by  th^  Church  of  Rome  in  all  countries 
■where  it  had  power  to  enforce  it.  The 
bishops  were  the  censors  in  their  respec- 
tive dioceses;  but  the  tribunal  of  the 
inquisition,  wherever  the  inquisition  was 
established,  were  the  censors;  they  ex- 
amined the  MS.  of  every  work  previous 
to  its  being  printed,  and  granted  or  re- 
fused an  '  Imprimatur'  or  licence  at  their 
pleasure.  The  inquisition  moreover 
sought  after  all  books  published  beyond 
its  jurisdiction,  and  having  examined 
their  contents,  condemned  mose  which 
were  contrary  to  the  doctrine  or  discipline 
of  the  Church  of  Rome,  and  of  these  it 
formed  a  list  known  by  the  name  of 
« Index  of  Forbidden  Books,'  to  which  it 
has  made  copious  additions  from  time  to 
time.  There  are  several  of  these  indexes, 
made  at  different  times  and  in  different 
places :  the  index  of  the  Spanish  Inquisi- 
tion was  different  from  that  of  Rome. 
Collections  of  these  indices  have  been 
made.  One  of  the  latest  is  contained  in  the 
*  Dictionnaire  Critique  et  Bibliographique 
des  principaux  Livres  condamnis  au  Feu, 
supprim^s  ou  censur^,*  by  Peignot,  Paris, 
180C.  In  countries  where  the  Inquisition 
was  not  established,  such  as  France,  Eng- 
land, and  Germany,  the  bishops  acted  as 


censors  and  licensers  of  books,  which  they 
examined  previous  to  printing,  as  to  all 
matters  concerning  religion  or  morality. 
The  censorship  continued  for  a  long  time 
to  belong  to  the  ecclesiastical  power,  and 
even  afterwards,  when  the  civil  power  in 
various  countries  began  to  appoint  royal 
censors  to  examine  all  kinds  of  works, 
the  episcopal  approbation  was  still  re- 
quired for  fUl  books  which  treated  of 
religion  or  church  discipline. 

The  Reformation  greatly  modified  the 
censorship  and  reduced  its  powers,  with- 
out, however,  abolishing  it;  the  power 
passed  into  other  hands.  In  England  the 
practice  seems  to  have  been  to  appoint 
licensers  for  the  various  branches  of 
learning ;  but  the  bishops  monopolized  the 
principal  part  of  Uie  bcensing  power,  as 
we  find  at  tiie  begining  of  the  reign  of 
Charles  I.  in  a  petition  of  the  printers  and 
booksellers  to  the  House  of  Commons, 
complaints  against  Bishop  Laud  that  the 
licensing  of  books  being  wholly  confined 
to  him  and  his  chaplains,  he  allowed 
books  which  fevoured  Popery  to  be  pub- 
lished, but  refused  licensing  those  which 
were  written  against  it.  And  Archbishop 
Abbot  observed  of  Laud's  licensing, "  it 
seemed  as  if  we  had  an  expurgatory  press, 
though  not  an  index  like  the  Romanists, 
for  the  most  religious  truth  was  expur* 
gated  and  suppreined  in  order  to  the  false 
and  secular  interests  of  some  of  the 
clergy."  The  system  of  previous  licensing, 
however,  did  not  always  secure  an  author 
from  subsequent  responsibility.  Thus 
Prynne's  *  Histriomastix '  was  condemned 
in  1636  to  be  burnt  by  the  hangman,  for 
being  a  satire  on  the  royal  family  and 
government,  and  the  author  to  have  his 
ears  cut  off,  and  to  be  imprisoned  and 
heavily  fined,  although  the  book  had  ac- 
tually been  licensed,  but  it  was  alleged 
on  the  trial  that  the  licenser  had  not  read 
the  whole  of  the  work. 

A  decree  of  the  Star  Chamber  concern- 
ing printing  and  licensing,  dated  11th  of 
July,  1637,  was  issued  in  order  to  esta- 
blish a  general  system  on  the  subject 
The  preamble  refers  to  former  decrees 
and  ordinances  for  the  better  govern- 
ment and  regulating  of  printers  and 
printing,  and  particularly  to  an  order  of 
the  23rd  of  June,  in  the  28th  year  of 


PRESS,  CENSORSHIP  OF.     [  572  ]    PRESS,  CENSORSHIP  OP. 


Elizabeth,  **  which  orders  and  decrees 
have  been  foand  by  experience  to  be  de- 
fective in  some  particulars,  and  divers 
libellous,  seditious,  and  mutinous  books, 
have  been  unduly  printed,  and  other 
books  and  papers  without  licence."  The 
decree  enacts  among  other  things  that 
"  no  person  or  persons  shall  at  any  time 
print  or  cause  to  be  printed  any  book  or 
pamphlet  whatsoever,  unless  the  same 
book  or  pamphlet,  and  also  all  and  every 
the  titles,  epistles,  prefaces,  proems,  pi'e- 
ambles,  introductions,  tables,  dedications, 
and  other  matters  and  things  whatsoever 
thereunto  annexed,  or  therewith  im- 
printed, shall  be  first  lawfully  licensed 
and  authorised  only  by  such  person  and 
persons  as  are  hereafter  expressed,  and  by 
no  other,  and  shall  be  also  first  entered 
into  the  registrar's  book  of  the  Company 
of  Stationers,  upon  pain  that  every 
printer  offending  therein  shall  be  for 
ever  hereafter  disabled  to  use  or  exercise 
the  art  or  mystery  of  printing,  and  re- 
ceive such  further  punishment  as  by  this 
Court  or  the  High  Commission  Court 
respectively,  as  the  several  causes  shall 
require,  shall  be  thought  fitting."  It 
then  goes  on  to  provide  that  all  books 
oouceming  the  common  laws  of  the 
realm  shall  have  the  special  approbation 
of  the  Lord  Chief  Justices  and  the  Lord 
Chief  Baron  for  the  time  being,  or  one 
or  more  of  them,  or  by  their  appoint- 
ment ;  that  all  books  of  history  or  any 
other  book  of  state  affairs  shall  hd 
licensed  by  the  principal  secretaries  of 
state,  or  one  of  them,  or  by  appointment ; 
and  that  all  books  concerning  heraldry, 
titles  of  honour  and  arms,  or  otherwise 
concerning  the  office  of  earl-marshal, 
shall  be  licensed  by  the  earl-marshal 
or  by  his  appointment ;  "  and  further  that 
all  other  lxK)ks,  whether  of  divinity, 
physics,  philosophy,  poetry,or  whatsoever, 
shall  be  allowed  by  the  Lord  Archbishop 
of  Canterbury  or  Bishop  of  London  for 
tlie  time  being,  or  by  the  chancellors  or 
vice-chancellors  of  either  of  the  univer- 
sities of  the  realm,  for  such  books  that 
are  to  be  printed  within  the  limits  of  the 
universities  respectively,  not  meddling 
either  with  books  of  the  common  law  or 
matters  of  state.  And  it  is  further  en- 
acted   that    every  person  and  persons, 


which  by  any  decree  of  this  court  are 
or  shall  be  appointed  or  authorised  to 
licence  books  or  give  warrant  for  im- 
printing thereof,  as  is  aforesaid,  slull 
have  two  several  written  copies  of  the 
same  book,  one  of  which  shall  be  kept 
in  the  public  registry  of  the  respectiTe 
licenser,  to  the  end  that  he  may  be  se- 
cure that  the  copy  so  licensed  shall  not 
be  altered  without  his  knowledo;e,  iimI 
the  other  copy  shall  remain  with  the 
owner,  and  upon  both  the  said  copies 
he  or  thev  that  shall  allow  the  said 
book  shall  testify  under  his  or  their 
hand  or  hands,  that  there  is  nothing  in 
the  book  contrary  to  the  Christian  &ith 
and  the  doctrine  and  discipline  of  the 
Church  of  England,  nor  against  the 
state  or  government,  nor  contrary  w 
good  life  or  good  manners,  or  otherwise, 
as  the  nature  and  subject  of  the  wort 
shall  rec^uircj  which  testimony  shall  te 
printed  m  the  beginning  of  the  hoc* 
with  the  name  of  the  licenser.  .^^I 
books  coming  from  beyond  the  so? 
were  to  be  reported  by  the  merchant  or 
consignee  to  the  Archbishop  of  Canter- 
bury or  the  Kishop  of  London,  and  to 
remain  in  custody  of  the  custom-hoose 
officers  until  the  Archbishop  or  Bishop 
sent  one  of  their  chaplains  or  some 
other  learned  man  to  be  present  with  the 
master  and  wardens  of  the  Company  d 
Stationers,  or  one  of  them,  at  the  opening 
of  Ae  bale  or  package,  for  the  purpose 
of  examining  the  books  therein  ooo- 
tained.  And  if  there  is  any  seditioos, 
schismatical,  or  offensive  book  fonnd 
among  them,  it  was  to  be  brought  forth- 
with to  the  Archbishop  of  Canterbury  or 
the  Bishop  of  London,  or  the  High  Com- 
mission Office,  to  be  dealt  with  acconl- 
ingly."  All  books,  ballads,  charts,  and 
portraits  were  to  bear  the  name  of  the 
printer  or  engraver  as  well  as  of  the 
author  or  maker.  All  printers  were  to 
take  out  a  licence.  Their  number  was 
fixed  and  their  names  were  published 

The  war  between  Charles  1.  and  the 
Parliament,  and  the  abolition  of  the 
royal  authority,  did  not  affect  the  censor- 
ship,  and  the  Long  Parliament  in  the 
plenitude  of  its  power  maintained  the 
practice  just  as  the  Star  Chamber  hsd 
done. 
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In  March,  1642,  an  order  of  the  Com- 
mons House  of  Parliament  appointed  by 
name  certain  stationers  of  London  to 
search  for  any  lying  pamphlets  scandal- 
ous to  his  majesty,  or  the  proceedings  of 
both  or  either  House  of  Parliament,  de- 
molish and  take  away  the  printing- 
presses,  and  apprehend  the  printers  or 
sellers. 

In  June,  1643,  was  issued  an  order  of 
the  Lords  and  Commons  assembled  iu 
Parliament  for  the  regulating  of  print- 
ing, and  for  suppressing  the  great  late 
abuses  and  firequent  disorders  in  printing 
many  false,  scandalous,  seditious,  libel- 
lous, and  unlicensed  pamphlets,  to  the 
great  defamation  of  religion  and  govern- 
ment. It  enacts  that  no  book,  pamphlet, 
paper,  nor  part  of  any  such  book,  pam- 
phlet, or  paper,  shall  fi-om  henceforth  be 
printed,  bound,  stitched,  or  put  to  sale  by 
any  person  or  persons  whatever,  unless 
the  same  be  first  approved  of  and  licensed 
under  the  hands  of  such  person  or  per- 
sons as  both  or  either  of  the  Houses  of 
Parliament  shall  appoint  for  the  licens- 
ing of  the  same,  and  entered  into  the 
register-book  of  the  Company  of  Station- 
ers, according  to  ancient  custom.  And 
^rther  on  it  authorises  or  requires  the 
master  and  wardens  of  the  said  company, 
the  gentleman  usher  of  the  House  of 
Peers,  the  sergeant  of  the  Commons' 
House  and  their  deputies,  together  with 
the  persons  formerly  appointed  by  the 
committee  of  the  House  of  Commons  for 
examination,  to  make  from  time  to  time 
diligent  search  in  all  places  where  they 
shall  think  meet,  for  all  unlicensed 
piinting-presses,  and  all  presses  any  way 
employed  in  printing  of  scandalous  or 
unlicensed  papers,  pamphlets,  books,  &c., 
and  to  seize,  deface,  and  destroy  the 
same  in  the  Common  Hall  of  the  said 
company. 

It  was  in  consequence  of  this  order 
that  John  Milton  wrote  his  'Areopagitica ; 
a  Speech  for  the  Liberty  of  Unlicensed 
Printing,'  addressed  to  the  parliament  of 
England,  in  which  he  shows  that  the 
system  of  licensing  originated  with  the 
Papal  Inquisition,  and  that  it  ought  not 
to  be  adopted  by  a  Protestant  commu- 
nity :  he  points  out  its  uselessness  and  in- 
justice, and  observes  that  the  order. of 


parliament  is  only  a  revival  of  the 
former  order  of  the  Star  Chamber. 
Milton's  disquisition  is  a  piece  of  close 
reasoning  and  eloquently  written,  but 
it  had  no  effect  upon  parliament,  which 
continued  to  sanction  the  restraints  upon 
the  press,  even  after  the  abolition  of 
royalty.  A  warrant  of  the  I>ord-General 
Fairfax,  dated  9th  of  January,  1G48,  was 
addressed  to  **  Captain  Richard  Law- 
rence, Marshal-General  of  the  Army 
under  my  command,"  in  virtue  of  an 
order  of  parliament,  dated  5th  of  Janu- 
ary, 1648,  to  put  in  execution  the  ordi- 
nances of  parliament  concerning  scan- 
dalous and  unlicensed  pamphlets,  and 
especially  the  ordinance  of  the  28th 
September,  1642,  and  the  order  of  the 
Lords  and  Commons,  dated  14th  June, 
1643,  for  the  regulating  of  printing. 
The  marshal-general  of  the  army  is  "  re- 
quired and  authorised  to  take  into  cus- 
tody any  person  or  persons  who  have 
offended  or  shall  hereafter  offend  against 
the  said  ordinances,  and  inflict  upon 
them  such  corporal  punishments,  and 
levy  such  penalties  upon  them  for  each 
offence  as  therein  mentioned,  and  not 
discharge  them  till  they  have  made  full 
payment  thereof,  and  received  the  said 
punishment  accordingly."  And  he  is  fur- 
ther authorised  and  required  to  make 
diligent  search  ''from  time  to  time,  in 
all  places  wherein  he  shall  think  meet, 
for  all  unlicensed  printing-presses  any 
way  employed  in  printing  scandalous 
and  unlicensed  papers,  pamphlets, 
books,  or  ballads,  and  to  search  for  such 
unlicensM  books,  papers,  treatises,  &c" 

The  parliament  of  1654  appointed  a 
committee  to  watch  all  blasphemous  pub- 
lications, on  whose  reports  several  books, 
religious  or  controversial,  were  ordered 
to  be  burnt. 

The  parliament  of  1656  appointed  a 
committee  to  consider  the  way  of  sup- 
pressing private  presses  and  regulating 
the  press,  and  suppressing  and  preventing 
scandalous  books  and  pamphlets.  The 
Protector  Cromwell  enforced  these  re- 
straints in  order  to  prevent  the  fetation 
of  political  questions.  In  October, 
1653,  tiie  council  at  Whitehall  ordered 
that  no  person  shall  presume  to  publish 
in  print  any  matter  of  public  news  or 
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inteUigenoe,  without  lea^e  and  approba- 
tion of  the  wcretary  of  state.  There 
appeared  also  an  order  of  the  protector 
and  cooncil  agiunst  printing  unlicensed 
and  scandaloos  books  and  pamphlets,  and 
fer  regulating  printing.  Cromwell  how- 
ever was  disposed  in  general  to  rescue 
the  victims  oi  religions  intolerance  from 
the  hands  of  their  persecutors,  the  Inde- 
pendents and  the  Presbyterians. 

After  the  Restoration,  Roger  Lestrange 
was  appointed  licenser  of  printing.  He 
wrote  in  1663,  '  Considerations  and  Pro- 
posals in  order  to  the  Regulation  of  the 
Press.'  Lestrange  seems  to  have  re- 
tained his  office  till  the  revolution  of 
1688,  when  he  was  succeeded  by  Fraser, 
who,  it  was  said,  was  shortly  after  re- 
moved from  his  office  for  having  allowed 
Dr.  Walker's  'True  Account  of  the 
Author  of  Rikon  Basilike'  to  be  printed. 
Edmund  Bohun,  a  Suffi>lk  justice,  was 
appointed  in  Fraser'a  place.  In  a  pam- 
phlet printed  in  London  in  1693,  en- 
titied  *  Reasons  humbly  offered  for  the 
Liberty  of  Unlicensed  Printing;  to 
which  is  subjoined  the  just  and  true 
Character  of  Edmund  fik>hun,  the  Li- 
censer of  the  Press,  in  a  Letter  <ix>m  a 
Gendeman  in  the  Country  to  a  Member 
of  Parliament,*  there  is  a  specimen  of 
Bohun's  licences:  "You  are  hereby  al- 
lowed to  print  and  vend  a  certain  book, 

,and  for  sodoii^  this 

shall  be  your  sufficient  warrant.    £.  B." 

The  act  passed  under  Charles  II.,  in 
166-i,  which  was,  with  few  alterations,  a 
copy  of  the  Parliamentary  ordinances 
concerning  the  licensing  of  printing,  ex- 
pired in  1679,  but  was  revived  by  statute 
1  Jac.  II.  c.  17,  and  continued  till  1692. 
It  was  then  continued  for  two  years 
longer  by  statute  4  William  and  Mary, 
c  24,  and  it  expired  in  1694,  when  the 
licensing  system  was  finally  abolished  in 
England;  but  the  question  of  its  revival 
was  repeatedly  agitated  in  parliament,  as 
we  see  by  a  paper  dated  1703,  entitled 
*  Reasons  against  restraining  the  Press,' 
which  deprecates  the  intention  of  re- 
viving the  licensing  system ;  and  by  a 
much  later  and  bolder  pamphlet  dated 
1729,  styled,  *  Letter  to  a  Great  Man 
concerning  the  Liberty  of  the  Press.* 

Under  the  old  French  monarchy,  all 


works  previous  to  being  printed  were  to 
be  examined  by  the  royal  censofs ;  aad 
if  approved,  were  signed  with  tfaor  per- 
mission.    The    French  oensoFEfaip  «as 
originally  in  the  hands  of  the  bishops, 
for  all  matters  oonoeminff  religion  aed 
ecclesiastical  discipline.    By  degree  the 
bishops  delegated    this    power    to  the 
faculty  of    theology,  and    the    Parlia- 
ment of  Paris  sanctioned  the  practice. 
The  manuscripts  were  laid   before  the 
fkcul^,  which  appointed  two  doctors  of 
divinitv  to  examine  them.     The  doe&iR 
made  their  report  to  the  general  assemlir 
of  the  ftculty,  which  approved  or  re- 
jected the  work.      Prelates  tbeoselTcs 
were  not  exempt  from  this  rule.    Tbe 
learned  Cardinal  Sadoleto,  while  Bahcp 
of  Carpentras,  was  refused  penniasoa  to 
print  a  commentary  which  1:^  bad  writlea 
on  the  Epistie  of  raul  to  the  Homans  ia 
1532:    Cardinal  Sauguin  was   likewise 
refused  permission  to  publish  a  woik  ia 
1542.      As  at  that  time  a  number  of 
heterodox     books    were    pouring    into 
France  from  abroad,  the  Parliament  of 
Paris,  by  a  decision  of  the  yeur  1541 
authorised  the  faculty  of  theologj  to  ex- 
amine all  books  imported  from  foreifii 
countries.     Towards  the   beginning  of 
the  following    or   seventeenth   centarv, 
the  great  increase  and  accumulaticm  of 
new  books  having  induced  the  examin- 
ing doctors  to  omit  their  reports  to  the 
assembly  of  the  faculty,  the   assemblj 
issued  an  order  to  the  said  examiners 
not  to  give  their   approbation    to  ne« 
works    without    mature    consideration, 
under  penalty  of  suspension   ffx>m  their 
office.    In  1624  the  faculty  itself  beinj 
divided  into  parties  on  some  matters  of 
controversy.  Dr.    Duval,  the  I^^do*  of 
one  of  the  parties,  obtained  theiS)iB{r*s 
letters  patent  for  himself  and  tflfee  of 
his  collea^es,  by  which  they  obtained 
the  exclusive  authority  of  approving  all 
books  concerning  religion  and   church 
discipline.     The    faculty    remonstrated 
against  this    innovation,    but  the  kii^ 
maintained     his     appointment      AAer 
Duval's  death,  the  faculty  resumed  its 
old  powers;  but  in  1G53,  the  oootioveRj 
concerning  grace  having  given  birtb  to 
a  multitude  of  polemical  works^  concefB* 
ing  which  the  fiiculty  itself  was  diridei 
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in  opinion,  the  dianoellor  Segnier  took 
from  it  the  censorship;  and  he  created 
fi>ar  censors,  with  an  annual  stipend,  to 
examine  all  works  without  distinction. 
Before  that  lime  it  appears  that  works 
ouconnected  with  religion  were  ex- 
amined b^  the  Mattres  des  Reqn^tes. 
Bat  ever  since  1653,  the  appointment  of 
the  censors  rested  with  the  chancellor. 
They  were  styled  Royal  Censors,  and 
their  number  was  gradually  increased. 
They  were  distributed  into  seven  classes, 
according  to  the  nature  of  the  works 
which  they  had  to  examine,  namely, 
theology,  jurisprudence,  naturtd  history 
and  medicine,  surgery,  mathematics, 
history  and  belles  lettres  Twhich  class 
had  the  greatest  number  of  censors  at- 
tached to  it);  and  lastly,  geography, 
navigation,  travels,  and  engravings. 
No  work  could  be  printed  or  sold  unless 
it  was  previously  examined  and  ap- 
proved by  one  of  the  Royal  Censors. 
The  lieutenant  of  police  haid  under  him 
a  censor  who  examined  all  dramatic 
works,  before  they  could  be  performed. 

At  the  Revolution  the  censorship  was 
abolished.  The  republican  constitutions 
which  were  proclaimed  in  succession  ac- 
knowledged the  principle  of  the  liberty 
of  the  press,  but  amidst  the  struggle  of 
parties,  that  principle  was  often  over- 
looked, and  journals  and  other  works 
obnoxious  to  the  ruling  faction  of  the 
day  were  seized,  and  the  authors  or 
editors  imprisoned  or  transported. 
Throughout  the  whole  period  of  the 
so-called  French  Republic,  liberty  ex- 
isted in  name,  but  not  in  reality ;  and 
it  was  the  experience  of  this  that  made 
people  acquiesce  in  Bonaparte's  dictator- 
ship. Afier  the  revolution  of  Brumaire, 
when  Bonaparte  was  proclsdmed  First 
Consnl  of  the  French  Republic,  with 
powers  more  extensive  than  most  kings, 
the  question  of  the  press  attracted  his 
early  attention.  He  said  one  day  in  the 
Council  of  State,  that  the  character  of 
the  French  nation  required  that  the 
liberty  of  the  press  should  be  limited  to 
works  of  a  certain  size ;  but  newspapers 
and  pamphlets  ought  to  be  subject  to  the 
strict  inspection  of  police.  No  censor- 
ship was  established  by  the  Consular  con- 
stitatioQ,  but  the  newspaper  press  was  left 


at  the  mercy  of  the  executive.  By  a  de- 
gree of  the  27th  Nivose,  1800,  the  num- 
ber of  newspapers  at  Paris  was  fixed, 
and  the  editors  were  forbidden  to  insert 
any  article  "  dero^tory  of  the  re- 
spect due  to  the  institutions  of  the  coun- 
try, the  sovereignty  of  the  people,  and 
the  ^lory  of  the  French  armies,"  or  of- 
fensive to  the  governments  and  nations 
which  were  the  friends  and  allies  of 
France,  even  if  such  articles  should  be 
extracted  from  fbreign  journals,  under 
pain  of  immediate  suppression.  The 
Monitenr  was  announced  to  be  the  only 
official  journal.  The  Ami  des  Lois  was 
suppressed  on  the  Srd  Prairial,  1800,  by 
the  order  of  the  Consuls  on  the  report  of 
Lucien  Bonaparte,  Minister  of  the  In- 
terior, for  having  thrown  ridicule  on 
the  members  of  the  Institute.  Under 
such  discipline  the  number  of  subscrib- 
ers to  the  newspapers  of  Paris  dwindled 
rapidly  from  50,000  to  less  than  19,000, 
and  the  Moniteur  inserted  the  statement 
as  a  subject  of  congratulation.  The  Minis- 
ter of  the  Interior  had  the  censorship  of 
dramatic  compositions  before  they  could 
be  brought  on  the  stage. 

Napoleon  was  not  friendly  to  liberty  of 
any  kind,  and  still  less  to  that  of  the 
press.  He  felt  very  sore  at  the  jibes  and 
sarcasms  of  the  EInglish  journals,  which 
he  had  translated  to  him ;  and  he  insisted 
that  no  word,  however  offensive,  should 
be  omitted.  When  the  or^nic  law  was 
discussed  in  the  Senate,  which  was  to  de- 
clare him  Emperor,  some  one  spoke  of 
guarantees  to  be  given  to  the  nation,  and 
mentioned  the  liberty  of  the  press  among 
the  rest.  Napoleon  contented  himself 
with  appointing  a  committee  in  the  Senate 
with  the  nominal  office  of  protecting  the 
liberty  of  the  press,  which  was  both  a 
misnomer  and  a  sinecure. 

In  1806  there  appeared  an  instance  of 
renewed  book-licensing.  A  drama  of 
Collin  d*Harleville,  making  part  of  the 
series  of  his  works,  bore  the  following 
licence :  *  Seen  and  allowed  to  be  printed 
and  published,  by  decision  of  his  Excel- 
lency the  Senator  Minister  of  the  General 
Police,  dated  9  Prairial,  year  xiii.  By 
oi-der  of  his  Excellency  the  chief  of  the 
department  of  the  liberty  of  the  press, 
P.  Lagarde.'    The  Journal  of  the  Empire 


PRESS,  CENSORSHIP  OP.     [  576  ]    PRESS,  CENSORSHIP  OF. 


inserted  this  novel  docament  in  its  co- 
lamus ;  upon  which  the  official  Monitear 
observed,  in  a  tone  of  ill  humour,  that 
the  Emperor  had  been  surprised  to  learn 
that  an  estimable  writer  like  M.  d'Harle- 
ville  should  need  permission  to  publish  a 
work  bearing  his  name ;  that  there  existed 
no  censorship  in  France ;  that  any  French 
citizen  could  publish  any  book  that  he 
thought  proper,  being  responsible  for  its 
contents  before  the  tribunals,  and  pursuant 
to  a  decree  of  his  Majesty,  if  charged  with 
any  thing  derogatory  to  the  power  of 
the  Emperor  and  the  interests  of  the 
country. 

In  Napoleon's  kingdom  of  Italy  the 
censorship  was  likewise  declared  to  be 
abolished,  but  on  the  day  of  the  publica- 
tion of  a  work  two  copies  were  to  be 
deposited  at  the  office  of  the  Minister  of 
the  Interior.  A  commission,  styled  like- 
wise "  of  the  liberty  of  the  press,"  examined 
the  book  and  made  its  report  to  the  Min- 
ister, who,  if  he  saw  reason,  stopped  the 
sale  of  the  work,  and  ordered  the  author 
or  printer  to  be  arrested  and  tried.  Those 
who  wished  to  avdid  such  risks,  were 
allowed  to  lay  their  MS.  before  the  com- 
mission, which  returned  it  with  such 
corrections  or  suppressions  as  it  thought 
advisable.  This  was  called  the  facultative 
or  optional  censorship. 

At  last,  in  1809-10,  the  project  of  a 
definitive  law  concerning  the  press  in 
France  became  the  subject  of  frequent 
discussions  in  the  Council  of  State,  in 
which  Napoleon  took  a  part.  "  I  conceive," 
said  he,  **  the  liberty  of  the  press  in  a 
country  where  the  government  is  acted 
upon  by  the  influence  of  the  public 
opinion,  but  our  institudons  do  not  call 
upon  the  people  to  meddle  with  political 
afEfdrs;  it  is  the  business  of  the  Senate, 
the  Council  of  State,  and  the  Legislative 
Body,  to  think,  speak,  and  act  for  the 
people,  and  the  liberty  of  the  press  would 
not  be  in  harmony  with  our  system,  for 
the  manifestation  of  the  power  of  public 
opinion  would  only  be  productive  of  dis- 
turbance and  confusion."  On  the  question 
of  the  censorship  the  more  liberal  coun- 
cillors of  state  argued  in  favour  of  the 
optional  censorship,  by  which  authors 
who  of  their  own  accord  laid  their  works 
before  the  censors,  should  be  relieved 


from  further  responsibility  after  pul^ca- 
tion.   **  Those  councillors  who  were  ibr  i 
previous  and  obligatory  censorship,  sxh 
as  Cambaceres,  Mole',  Pasquier,  Porall*. 
and  Re^ier,  maintained  that  writbg  ibr 
publication  was  a  species  of  teaching,  lod 
that  in  a  country  like  France,  where  pcb- 
lie  instruction  was  so  organized  and  rege- 
lated as  not  to  be  permitted  to  spread  a&j 
dangerous  doctrine,  it  would   be  meat- 
sisteut  to  allow  writers  to  assume  onecih 
trolled  the  mission  of  teaching  whatsoever 
they  pleased.     No  mode  of  teaching  « 
influencing  the  public  mind    oaght^  tc* 
escape  the  vigilance  of  the  autboritr  d 
the  state.        Under  every    govenunesl 
those  who  addressed  publicly  a  certaia 
number  of  persons  were  watched;  a/*-- 
tiori,  ;tho8e  who  by  thdr  writings  ad- 
dressed themselves  to  all  men,  oogfat  o 
be  watched  also.      It  had  been  said  em^ 
neously  that  the  right  of  pablisbing  vis 
a  natural  faculty ;  the  art  of  printing 's  a 
social  invention,  and  as  such  is  subjec; 
like  all  other  inventions,  to  administratis 
regulations  in  order  to  prevent  its  b«s| 
abused.    Without  the  previous  censorelup. 
th^  suppression  of  a  mischievous  bo^ 
after  publication  came  too  late.'*  (Sittisp 
of  the  Council  of  State  of  the  1 1th  ac^ 
2.5th  of  October,  1809,  in  Thibaudeao. 
Histoire  de  la  France  el  de  NapdUom^  ch. 
67.)    Napoleon  was  not  for  the  obligatorr 
and  previous  censorship,  because  it  migl^ 
find  itself  placed  in  an  awkward  (Uemnu* 
especially  with  regard  to  certain  boob 
which  appeared  to  have  a  soeptiol  or 
heterodox  tendency.      He  preferred  the 
optional  censorship,  leaving  however  to 
the  proper  authorities  the  power  of  stop- 
ping the  printing  or  seizing  the  printed 
copies  of  any  work  which  they  tnooght 
dangerous.     He  was  inexorable  towards 
offences  against  the  state.    The  decree  cf 
February,  1810,  which  was  the  result  of 
these  discussions,  appointed  a  directpr- 
general  of  the  press,  with  auditors,  in- 
spectors, and  censors,  under  the  contnJ 
of  the  Minister  of  the  Interior.    Tbt 
number  of  printers  was  to  be  fixed  in 
every  department ;  sixty  was  the  number 
fixed  for  Paris :  printers  as  well  as  book- 
sellera  were  to  take  licences  and  swcaf 
fidelity  to  their  country  and  the  Emperor. 
Printers  were  forbidden  to  print  anythiBg 
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derogatory  of  the  daties  of  subjects  to- 
-warcb  their  sovereign,  or  of  the  interests 
of  the  state.     Parties  offendine  were  to 
be  brought  before  the  courts,  and  punished 
according  to  the  Penal  Code;   besides 
which  the  Minister  of  the  Interior  had 
the  right  of  depriving  the  printer  of  his 
licence.    Before  setting  up  a  work,  the 
printer  was  to  transmit  the  title  of  it,  with . 
the  name  of  the  author,  if  known,  to  the 
director-general,  and  likewise  to  the  pre- 
fect of  the  department,  declaring  lus  in- 
tention to  publish  the  work.  The  director- 
general  could,  if  he  chose,  ask  for  the  MS., 
and  send  it  to  one  of  the  censors  for 
examination.    After  the  censor  had  made 
his  report,  the  director  would  point  out 
SQch  alterations  or  suppressions  in  the 
text  as  he  thought  proper,  and  which 
became  obligatory  upon  the  author  or 
printer,  who  however  had  the  right  of 
appealing  to  the  Minister  of  the  Interior, 
who  forwarded  the  MS.  to  another  censor, 
who  made  his  report  to  the  director- 
general,  and  the  director-general,  assisted 
by  other  censors,  decided  finally  upon  the 
matter. 

Authors  or  printers  had  the  option  of 
submitting  their  MSS.  to  the  examination 
of  the  censors  previous  to  printing.  But 
even  after  being  examined,  approved,  and 
printed,  a  work  could  be  seized  and  its 
sale  stopped  by  the  minister  of  police,  who 
was  however  to  forward  it  with  his  re- 
marks, within  twenty-four  hours,  to  the 
Council  of  State,  which  judged  finally 
upon  it  A  well  known  instance  of  this 
occurred  with  regard  to  Madame  de  Stael's 
book  on  Germany,  which  was  seized  after 
having  been  examined  and  printed,  and 
the  whole  edition  was  destroyed.  "  Your 
book  is  not  French,  and  we  are  not  re- 
duced to  seek  for  models  among  the  na- 
tions which  you  admire,"  was  the  minister 
of  police^s  (Savary)  reply  to  Madame  de 
Stael's  remonstrances  on  the  subject 

Books  printed  abroad  could  not  be  im- 
ported into  France  without  permission 
from  the  director-general. 

The  police  had  the  censorship  of  dra- 
matic works  intended  for  the  stage.  Only 
one  newspaper  wa^  allowed  in  each  de- 
partment, with  the  exception  of  Paris, 
sabject  to  the  approbation  of  the  respective 
prefect.    Such  was  the  condition  of  the 
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press  in  France  during  the  latter  years  of 
Napoleon's  empire. 

At  the  first  restoration  of  the  Bourbons, 
in  1814,  an  article  of  the  Charter  of  Louis 
XVIII.  acknowledged  that  *<  Frenchmen 
had  the  right  of  publishing  their  opinions 
by  means  of  the  press,  coi^ormably  how- 
ever to  the  laws  enacted  for  the  repression 
of  any  abuse  of  the  liberty  of  the  press." 
Soon  after,  the  Abb^  de  Montesquiou, 
Minister  of  the  Interior,  laid  before  the 
chambers  the  project,  of  a  law  concerning 
the  press,  the  effect  of  which  would  have 
been  nearly  to  destroy  its  freedom.  He 
proposed  that  all  works  of  less  than  thirty 
sheets  were  to  be  subject  to  a  previous 
censorship  (censure  ptiiEdable),  excepting 
those  in  the  dead  or  foreign  languages, 
bishops'  charges,  pastoral  letters,  and  cate- 
chisms and  prayer-books,  and  memoirs 
of  literary  and  scientific  societies.  This 
projeot  was  examined  by  a  commission  of 
the  chamber,  which  rejected  in  its  report 
the  previous  censorship.  The  article 
eight  of  the  charter  said  that  the  law 
should  repress  the  abuse  of  the  liberty  of 
the  press,  but  the  ministerial  project  by 
its  previous  censorship  tended  to  prevent 
it  by  suppressing  the  liberty  altogether. 
The  discussion  was  warm.  Montesquiou 
maintained  that  to  prevent  and  to  repress 
were  synonymous.  He  at  last  agreed  to 
exempt  from  the  previous  censorship  all 
works  of  twenty  sheets  and  above,  instead 
of  thirty.  Witii  this  modification  the  bill 
passed  both  houses  by  considerable  ma- 
jorities. A  council  of  twenty  censors 
was  appointed.  The  ofiloe  of  director- 
general  of  the  press  was  retained.  Every 
printer  was  obliged  to  give  notice  of  each 
work  that  he  intended  to  print,  and  to 
deposit  two  copies  of  it,  when  printed,  at 
the  director's  office,  before  he  published 
the  work. 

When  Napoleon  returned  from  Elba, 
in  1815,  he  aid  not  enforce  the  previous 
censorship,  because,  said  he,  they  had 
published  whatever  they  pleased  against 
him  under  the  Bourbons,  and  the  matter 
was  now  exhausted.  The  other  regula- 
tions however  concerning  printing  and 
publishing  were  maintained,  and  the  press 
and  the  emperor  were  often  at  variance 
during  the  hundred  days.  The  previous 
censorship  was  temporarily  re-established 
2  p 
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and  abolished  i^ain  under  the  second 
restoration  of  Louis  XVIIl.  Af^er 
Charles  X.  came  to  the  throne,  he  abo- 
lished the  previous  censorship  altogether, 
and  by  so  doing  he  gained  a  momentary 
popnlaritY  with  the  Pariaans.    But  the 

Sress,  and  especially  the  newspaper  press, 
id  not  show  any  jsreat  extent  of  gratitude 
for  the  boon,  for  it  {>roTed  throughout  his 
reign  a  sharp  thorn  in  his  side,  as  may  be 
seen  by  the  £unous  report  of  his  ministers, 
upon  which  report  the  ordinances  of  July, 
1830,  were  based.  That  report  was  at- 
tributed to  M.  Chantelauze,  the  keeper  of 
the  seals,  but  it  was  signed  by  all  the 
ministers.  It  contains  an  able,  an  elo- 
quent, and,  in  the  main,  a  true  exposition 
of  the  crafty  and  persevering  course  of 
conspiracy  by  which  the  press  was  con- 
stantly exciting  or  feeding  a  determined 
hostility  towards  the  king  and  his  govern- 
ment, casting  suspicion  upon  and  mis- 
representing all  their  acts,  even  those 
which  were  evidently  beneficial  and  libe- 
ral, because  they  proceeded  from  persons 
whom  the  press  itself  had  rendered  un- 
popular, appealing  to  the  passions  and 
prejudices  of  a  susceptible  and  unin- 
structed  multitude,  and  thus  rendering, 
in  fact,  government  impossible.  This 
report  is  a  very  interesting  historical 
document,  and  ought  to  be  read  by  those 
who  wish  to  form  a  dispassionate  judg- 
ment of  the  press,  and  its  powers  for  goml 
and  evil.  "  At  all  times,'*  said  the  minis- 
ter, "  the  periodical  press  had  been,  as  it 
was  in  its  nature  to  be,  an  instrument  of 
disorder  and  sedition."  Accordingly  the 
first  of  the  ordinances  of  Charles  X., 
signed  the  25th  of  July,  suspended  the 
liberty  of  the  periodical  press ;  no  journal 
was  to  be  henceforth  published  without  a 
special  authorization  of  the  government, 
which  was  to  be  renewed  every  three 
months.  All  pamphlets  or  works  under 
twenty  sheets  of  letter-press  were  made* 
subject  to  the  same  authorization.  The 
ordonnances  however  were  resisted,  and 
the  revolution  of  July  was  the  result 
The  revised  charter  which  was  after- 
wards promulgated,  *  Charte  de  1830/  in 
its  seventh  article,  says:  ** Frenchmen 
have  the  right  of  publishing  and  printing 
their  opinions,  conformably  to  the  laws. 
The  censorship  shall  never  be  re-estab- 


lished." New  laws  however  were  i 

to  repress  the  abuses  of  the  precs,  i ^ 

which  the  law  of  the  9th  of  September, 
1835,  is,  we  believe,  tiie  latest,  it  eia- 
bodies  or  refers  to  many  of  the  fonoo- 
laws  of  the  Empire  and  the  Restoratice. 
It  specifies  the  crimes  and  misdemeaBton 
committed  by  means  of  the  press,  and 
assigns  the  penalty  to  each.  The  pro- 
prietors of  political  journals  are  obl^ed 
to  depoat  a  considerable  sum  in  ^ 
treasury  as  a  security  for  their  oood  be- 
haviour. One  hundred  thousand  francs 
(four  thousand  pounds  sterling^  is  the 
deposit  required  for  a  duly  Pans  nevs- 
paper,  and  one  half  the  sum  for  a  weeklj 
paper. 

There  is  a  material  difference,  in  sll 
the  constitutions  which  have  been  firaaed 
for  France,  and  for  other  countries  on  the 
model  of  France,  between  the  abstrset 
constitutional  principle,  such  as  liberty  of 
the  press,  individual  liberty,  &c^  and  m 
application  as  modified  by  the  TaiioBS 
coaes  of  laws,  which  are  chiefly  those  of 
Napoleon.  However,  the  press  is  cer- 
tainly more  free  in  France  than  it  wis 
under  Napoleon  or  the  old  monarch;, 
but  it  is  stUl  &r  from  having  attained  ^ 
wide  uncontrolled  freedom  of  the  press  in 
England,  which  may  be  truly  said  to  br 
the  freest  in  the  world.  The  surest 
method  of  convincing  oneself  of  this 
would  be  to  pick  out  two  or  three  of  the 
more  ultra-liberal  English  or  Irish  papers 
and  examine  them  according  to  the  exist- 
ing laws  in  France,  which  constitute  vhst 
is  called  the  *  Code  de  la  Presse,'  notidi:^ 
how  often  they  would  be  found  to  haTe 
offended  against  the  provisions  of  that 
code,  and  what  penalties  they  would  have 
incurred  for  eacn  offence.  The  penaltie$ 
in  the  French  code  of  the  press  are  ven 
severe. 

The  absolute  monarchies  of  Europe, 
Russia,  Austria,  Prussia,  and  the  Italm 
States,  retain  the  obligatoi^-  previous  cen- 
sorship of  the  press,  which  is  derired 
from  tne  very  principle  of  their  govern- 
ment,  that  of  parental  authority  over  thar 
subjects.  In  some  of  the  Italian  Stttts 
there  is  a  double  censorship ;  one  by  a: 
ecclesiastical  and  the*  other  by  a  political 
censor.  But  even  then  it  happens  soia^ 
times  that  after  a  work  has  passed  the  o^ 
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sorship  and  obtained  the  **  imprimatur," 
something  obnoxious  is  discovered  which 
had  esca^d  the  censor's  penetration,  and 
the  book  is  seized  and  confiscated. 

In  the  republics  of  Switzerland,  the 
censorship  existed  before  the  organic 
changes  which  have  taken  place  in  most 
of  the  cantons  since  1830.  All  previous 
censorship  is  now  abolished,  but  the  laws 
in  some  of  the  cantons  are  very  restrictive 
of  the  liberty  of  the  press,  and  especially 
of  the  newspaper  press,  on  matters  of 
religion.  Generally  speaking  the  press  is 
freest  in  the  Protestant  cantons. 

By  the  last  Spanish  constitution,  of 
1837,  art  11,  "All  Spaniards  may  print 
and  publish  their  thoughts  freely,  without 
previous  censorship,  but  subject  to  the 
laws.  The  determination  of  offences  by 
means  of  the  press  belongs  exclusively  to 
juries  empannelled  for  that  purpose.*' 

The  constitution  of  Portugal  establishes 
no  previous  censorship,  but  refers  to  the 
laws  for  repressing  the  abuses  of  the 
press. 

By  the  constitution  of  the  kingdom  of 
Greece  of  1827,  "the  Hellenes  have  the 
right  of  publishing  freely  their  thoughts 
by  means  of  the  press,  abstaining  however 
— 1,  from  attacking  the  principles  of  the 
Christian  religion ;  2,  offending  decency 
and  morality ;  3,  indulging  in  personal 
insult  and  calumny." 

The  Swedish  constitution  of  1809,  pro- 
mulgated under  King  Charles  XIII., 
enacts  that  the  states  of  the  kingdom  in 
every  new  Diet  shall  appoint  a  committee 
of  eix  members,  well  informed  persons, 
among  whom  must  be  two  jurists,  for  the 
purpose  of  maintaining  the  liberty  of  the 
press.  The  committee  will  examine  all 
MSS.  which  shall  be  laid  before  it  by 
any  author  or  bookseller,  and  if  the  com- 
mittee declares  that  the  work  is  fit  to  be 
printed,  the  author  and  publisher  are 
thenceforth  discharged  from  all  further 
responsibility.  The  Chancellor  of  Justice 
of  the  State  is  by  ri^ht  President  of  the 
Committee.  But  this  is  a  voluntary  and 
not  an  obligatory  previous  censorship. 
By  a  fbrmer  resolution  of  the  Diet  of 
1788,  books  of  controversy  which  attack 
the  established  religion  (the  Lutheran  or 
Augsburg  Confession)  or  support  the 
tenets  of  other  communions,  are  excluded 


from  the  liberty  of  the  press.  Persons 
guilty  of  libel  and  other  offences  by 
means  of  the  press  are  tried  by  a  jury. 
By  a  law  enacted  b^  the  Diet  in  1812, 
a  newspaper  which  insults  or  defames  a 
forei^  government  friendly  to  Sweden, 
is  liable  to  be  suppressed  by  order 
of  the  chancellor,  without  any  other 
formality.  This  has  occurred  repeatedly, 
but  then  the  paper  appears  again  the  next 
day  under  a  slightly  altered  title;  for 
instance,  the  Argus  is  suppressed,  but  is 
continued  under  the  title  of  Argus  II.  or 
Argus  III. 

The  constitution  of  Norwav  proclaimed 
in  the  Storthing  of  Eidswold,  November, 

1814,  enacts  that  no  one  shall  be  pro- 
secuted for  his  printed  writings,  unless  he 
wilfully  and  evidently  manifests  or  en- 
courages others  to  manifest  disobedience 
to  the  laws,  contempt  for  religion,  mo- 
rality, or  Uie  constitutional  powers,  or 
resistance  to  the  constitutional  authorities, 
or  is  guilty  of  defamation  and  libel 
against  any  one,  in  which  case  he  shall 
be  fined  by  the  tribunals. 

The  constitution  of  the  Netherlands  of 

1815,  which  is  still  in  force  in  the  king- 
dom of  Holland,  says,  art.  227, "  The  press 
being  the  fittest  means  to  spread  Imow- 
ledge,  every  one  has  a  right  to  make  use 
of  it  to  communicate  his  uoughts,  widiout 
needing  previous  permission.  But  all 
authors,  printers,  editors,  or  publishers, 
are  answerable  for  those  writings  .which 
attack  the  rights  either  of  society  or  of 
individuals." 

By  art.  18  of  the  constitution  of  Bel- 
gium the  press  is  declared  to  be  free ;  no 
censorship  can  ever  be  established.  Au- 
thors, editors,  and  printers  are  not  re- 
quired to  give  security.  Offences  com- 
mitted through  the  press  are  tried  by  the 
ordinary  courts. 

In  Denmark,  an  ordinance  of  Christian 
VII.,  dated  September,  1799,  on  the  sub- 
ject of  the  press,  abolishes  the  previous 
censorship,  but  imposes  severe  penalties 
on  those  who  ofiend  through  the  press; 
death  is  the  penalty  for  any  person  who 
shall  excite  rebellion  or  provoke  a  funda- 
mental change  in  the  constitution  of  the 
monarchy.  Whoever  censures  or  defomes 
or  excites  hatred  or  contempt  a^inst  the 
constitution  of  the  kingdom  and  the  go- . 
2p2 
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Termnent  of  the  king,  either  oa  general 
^unds  or  on  the  occasion  of  any  par- 
ticular act,  shall  be  banished  for  life,  and 
if  he  returns  without  permission,  shall  be 
sent  to  hard  work  for  life.  Whoever 
shall  censure  or  vilify  the  monarchical 
form  of  government  in  general  shall  be 
exiled  fVom  three  to  ten  years.  Any  libel 
against  the  person  and  honour  of  the 
king,  or  any  member  of  the  royal  family, 
shall  be  punished  with  exile.  Whoever 
publishes  a  work  tending  to  deny  the 
existence  of  God,  or  the  immortality  of 
the  soul,  or  to  cast  censure  or  ridicule  on 
the  fundamental  doginas  of  the  Christian 
religion,  is  to  be  banished  likewise.  Any 
one  who  shall  attack  or  ridicule  the  tenets 
of  the  other  Christian  communions  tol- 
erated in  the  kin^om,  shall  be  punished 
by  a  short  imprisonment  on  bread  and 
water.  The  same  punishment  is  assigned 
to  those  who  shall  offend  public  morals 
by  their  writings.  Any  one  defaming 
a  foreign  prince  friendly  to  Denmark,  or 
ascribing  to  his  government  any  unjust  or 
disgraceful  act,  without  quoting  any  au- 
thority, shall  be  sent  to  hard  work  in 
a  house  of  correction  for  a  limited  period. 
The  liberty  of  the  German  press,  or 
the  thing  so  called,  varied  in  former 
times  according  to  the  spirit  of  the  dif- 
ferent governments.  As  long  as  the 
emperors  of  the  house  of  Austria  were 
under  the  influence  of  the  Jesuits,  they 
tried  to  establish  certain  rules  in  order 
to  check  the  press  equally  all  over  the 
empire,  and  an  imperial  commission  was 
appointed,  which  sat  at  Frankfort  on  the 
Main,  to  watch  over  the  productions  of  a 
host  of  authors.  The  states  of  the 
empire  however  showed  little  deference 
to  imperial  orders;  many  of  them  al- 
lowed the  press  nearly  complete  free- 
dom ;  and  Saxony  being  foremost  among 
them,  the  booksellers  ceased  to  assemble 
at  Frankfort,  and  chose  Leipzig  for  the 
centre  of  their  extensive  trade,  which  it 
has  remained  ever  since.  King  Frederick 
11.  of  Prussia  granted  liberty  to  the 
press  **  because  it  amused  him  f  but  he 
cautioned  the  editors  of  newspapers  "  to 
act  cum  grano  sails,  and  especially  not  to 
give  offence  to  foreign  states."  The  cen- 
sorship was  abolished  in  Bavaria  in  1803 ; 
in  Hesse  and  Mecklenburg  it  existed  only 


occasionally;  and  in  Holslein  the  pRS 
had  always  been  free ;  but  these  ««r 
exceptions,  and  in  most  of  the  Baaaa 
Catholic  states,  espedally  in  Austria,  tl» 
press  was  most  arbitrarily  checked.  Tbf 
great  exertions  of  the  German  wbos  to 
put  down  the  power  of  Napoleon  and  vt 
establish  most  of  their  petty  princa  s 
their  thrones,  seemed  to  deserve  some  k* 
ward,  and  the  princes  ooosequentlj  pn> 
mised,  in  Art  18  of  the  Act  of  Coc- 
federalion,  **  that  the  diet  shoold  oecspf 
itself  in  its  first  meeting  with  fixb^ 
general  rules  concerning  the  press  n 
Germanv.'*  The  nation  thoo^t  tbs! 
such  rules  would  be  in  fiivonr  of  tfe 
Uber^  of  the  press,  but  it  soon  bectsc 
manifest  that  they  were  greatly  misoka 
in  forming  such  sanguine  hopes.  Sew& 
of  the  minor  states,  however,  aboliste 
the  censorship;  as  Nassau  in  18U,^^ 
temberg  in  1815,  and  Saxe-Weinui  i: 
1816.  The  political  agitation  of  Eonp 
after  the  down&ll  of  Napoleon,  and  :bt 
desire  of  a  new  order  of  things,  vkk^ 
seemed  to  take  the  same  turn  in  GensmT 
as  in  Spain  and  Italy,  caused  the  G«na0 
rulers  to  hold  a  congress  at  Kari^bed  is 
1819,  by  which  the  German  periodkil 
press  was  enslaved  by  the  decusion  th: 
all  books  or  other  printed  publicadooi 
under  twenty  sheets  should  be  subje^ 
to  a  censorship.  The  spirit  vl^ 
directed  this  censorship  waa  most  art^- 
trary  and  harsh,  and  led  to  ooUisiooset 
the  most  dangerous  kind  between  tbe  nr 
presentative  bodies  of  the  states  and  tbr 
rulers.  Nor  was  the  liberty  of  the  pre* 
for  books  above  twenty  sheets  wspec\si 
and  political  authors  especially  tx- 
perienoed  many  persecutions,  vbik, 
strangely  enough,  religious  waxiai 
might  be  treated  with  perfect  freedom. 
The  French  revolution  in  1830  ^ 
duced  most  salutary  effects  in  Gcnnafij- 
The  people  rose  in  arms,  demanding  con- 
stitutional rights,  and  above  all  a  nv 
press,  and  the  rulers  were  in  some  sttte 
compelled  to  grant  their  Claims.  In  $  ^■• 
of  the  new  constitution  of  tbe  elec^^rite 
of  Hesse,  it  is  said  that  the  press  sued  ^ 
book  trade  slmll  enjoy  complete  lib^r^. 
and  that  the  censorship  shall  onljr  ^^ 
in  cases  specified  by  the  diet  iamilsj 
laws   were   made  m  the  kingdoms  ^ 
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Saxony  and  Hanorer,  in  Brunswick  and 
most  of  the  minor  states.     The  most 
liberal  regulations  for  the  press  were  ob- 
tained by  the  chambers  of  the  grand 
dachy  of  Baden^in  December,  1831 ;  but 
the    fear   of  the  French  revolutionists 
hayinff  then  subsided,  the  laws  of  Baden 
as  to  me  press  were  declared  by  the  diet, 
in  1 832,  to  be  contrary  to  the  general  law 
(the  decree  of  Karlsbad  of  1819),  and 
the  press  in  Baden  was  once  more  en- 
slaved.   On  the  28th  of  June,  1832,  the 
diet  resoh^ed  that  care  should  be  taken  to 
compel  the  editors  of  newspapers  and 
other  politieal  productions  to  keep  within 
proper  limits  in  publishing  the  debates  of 
the  representative  bodies,  and  the  diet  of 
1836  declared  that  editors  of  newi^pers 
and  political  writers  should  publish  no 
accounts  of  such  debates  except  those 
published  in  the  government  papers,  or 
extracts  fh)m  them.      Since  that  time 
there  has  been  a  visible  reaction  against 
the  freedom  of  the   press,  though  the 
censorship  is  much  more  severe  agauDust 
political  and  historical  publications  than 
against  other  works*    It  was  hoped  that 
the  present  king  of  Prussia,  who  mani- 
fested very  liberal  sentiments  when  his 
kingdom  was  threatened  with  a  Frendii 
invasion,  would  grant  a  free  press ;  but 
that  fear  having  ceased  in  1841,  the  king 
gave  fresh  orders  to  adhere  strictly  to 
the  decree  of  Karlsbad,  so  that  now  only 
books  above  twen^  sheets  are  exempt 
from  the  censorship.    There  are,  how- 
ever, plenty  of  means  in  Prussia,  as  well 
as  in  the  rest  of  Germany,  for  prevent- 
ing authors  from  publishing  works  of  a 
tendency  contrary  to  the  views  of  its 
government ;    for   nearly  all    men    of 
scientific  attainments,  being  in  the  service 
of  government,   expose   themselves   to 
dangerous  consequences  unless  they  act 
as  Frederick  the   Great  recommended, 
*'  cum  grano  salis."    A  proof  of  the  in- 
fluence of  the  government  in  this  respect 
is  the  strange  change  in  the  spirit  of  so 
maoy  Pmssian  authors  since  the  accession 
of  the  present  king.     Previous  to  this 
event  tlie  worship  of  the  philosophy  of 
Hegel  was  almost  necessary  for  obtain- 
ing places  under  government :  the  present 
king,  however,  was  known  to  be  opposed 
to  Hegel,  and  no  sooner  was  he  king 


than  Hegel  was  abandoned  by  most  of 
his  disciples,  and  those  who  stuck  to  him 
were  attacked  without  mercy.  Great 
numbers  of  Prussian  authors,  who  were 
not  known  for  their  piety  before  the 
king^s  accession,  became  known  for  it 
after.  The  only  country  where  the  press 
was  free,  in  spite  of  the  decrees  of  the 
diet,  was  the  duchy  of  Holstein,  as  men- 
tioned above :  and  the  most  liberal  Ger- 
man works  were  printed  and  issued  by 
the  publishers  at  Altona:  but  since  the 
dissensions  between  the  German  and  the 
Danish  populations  of  the  kingdom  of 
Denmark,  the  periodical  press  in  that 
duchy  has  been  enslaved  to  such  a  degree 
that  even  suspicious  music  has  not  passed 
the  scissors  of  the  censors,  as  we  read  in 
a  late  number  of  the  '  Hamburger  Cor- 

In  the  political  systems  prevalent  in 
Germany,  censorship  is  one  of  the  various  * 
functions  of  the  police,  a  word  which 
among  the  German  theorists  has  a  much 
larger  meaning  than  we  are  accustomed 
to  give  to  it  The  direction  of  the  cen- 
sorship was  accordingly  in  the  hands  of 
the  ministers  of  police.  The  present 
king  of  Prussia,  however,  established  an 
Ober-Censur-Behorde,  or  a  commission 
charged  with  the  direction  of  the  censor- 
ship and  the  superintendence  of  the  dif- 
ferent censors  in  the  provinces.  A  similar 
arrangement  was  lately  made  in  Austria: 
the  censorship  was  taken  from  the 
minister  of  police,  and  intrusted  to  a 
commission,  as  in  Prussia,  which  is 
under  the  control  of  the  minister  of  the 
interior. 

{ConverscUiona-Lexiconj  Supplement, 
Art  PreMfreikeit ;  Lesur,  Annttaire; 
Venturini,  Ckronik  des  Neunzehnten 
Jakrhunderts.) 

The  constitutions  of  the  various  States 
composing  the  North  American  Union 
admit  the  absolute  liberty  of  the  press. 
There  is  of  course  in  each  state  a  law  of 
libel,  sufficientiy  strict,  concerning  which 
it  may  be  entertaining  to  read  G)bbetf  s 
account  of  his  own  trial,  entitied  'A 
Republican  Judge/  under  the  assumed 
name  of  Peter  Porcupine.  In  the  slave 
states  there  are  very  severe  laws  against 
interfering  by  the  press  with  the  great 
question  of  slavery.    It  has  been  stated 
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that  abolitionist  newspapers  are  seized  at 
the  post-offioe. 

The  republics  of  Spanish  America 
likewise  acknowledge  the  principle  of  the 
unfettered  liberty  of  the  press,  however 
it  may  have  been  often  violated  in  prac- 
tice amidst  the  never  ending  6eictions  and 
civil  wars  of  fliose  countries.  The  con- 
stitution of  the  Brazilian  Empire  esta- 
blishes the  freedom  of  the  press  without 
any  censorship ;  but  an  author  is  liable 
to  punishment  in  such  cases  as  are  pro- 
vided by  law. 

(Beckmann,  History  of  Itwentions; 
Burton,  Diary ;  Encychp^die  M^ho- 
dimie^  section  "  Jurisprudence, "  art 
•'Censure  des  Livres;"  Thibaudeau, 
Histoire  de  la  France  et  de  Napoleon 
Bonaparte ;  Bacqua,  Codes  de  la  ligisla' 
tion  rhm^aise,  1843;  Collection  de  Con- 
sHtutions  et  Chartes,  by  A.  Dufiiu,  etc. 
Paris,  1830 ;  and  the  other  works  and 
pamphlets  quoted  in  the  course  of  this 
article.) 

PRESUMPTION.  A  presumption  is 
variously  defined.  The  following  is  a 
definition :— "  A  presumption  may  be  de- 
fined to  be  a  belief  as  to  the  existence  of 
a  fact  not  actually  known,  arising  from 
its  necessary  or  usual  connection  with 
others  which  are  known."  (Starkie,  Law 
of  Evidence,  i.  23.)  In  another  passa^ 
(p.  1234)  the  same  definition  is  given  in 
substance,  with  the  word  *' inference" 
substituted  for  *<  belief." 

A  fact  may  be  proved  by  the  immediate 
knowledge  of  the  witnesses  to  it,  which  is 
called  direct  evidence.  If  it  cannot  be  so 
proved,  some  other  fiict  may  generally  be 
proved  by  direct  evidence,  from  which 
the  fkct  in  question  may  often  be  inferred. 
If  such  other  fact  can  be  proved,  and  the 
existence  of  the  fSiCt  in  question  can  be 
inferred,  such  inference  is  a  presumption. 
The  inference  may  be  either  strictly  lo- 
gical or  necessary,  or  it  may  be  only  pro- 
bable, that  is,  the  fact  inferred  may  be 
true  or  it  may  not  be  true.  If  we  cannot 
infer  fh>m  the  fact  proved  that  the  fact  in 
question  may  be  true,  there  can  be  no 
presumption  at  all  as  to  such  last  fact 
In  all  cases,  then,  in  order  to  establish 
a  presumption,  there  must  necessarily  be 
an  inference  ft-om  a  fiict  or  fiicts ;  but  the 
-inference  may  be  either  necessary  or  pro- 


bable. If  necessary,  it  cannot,  by  the 
supposition,  be  disproved ;  if  probable,  it 
may  either  be  disproved  by^  evidence,  (? 
it  may  not  be  po^ble  to  disprove  it  for 
want  of  evidence,  and  yet  the  infersioe 
will  still  onl^  be  probable. 

Presumptions  which  are  neeesBaiy  can 
hardly  ever  be  conadered  as  not  eos- 
clusive  in  any  system  of  law.  Presonp- 
tions  which  are  only  probable  may  by 
podtive  law  be  made  as  oaodnsive  & 
necessary  presumptions,  that  is,  it  may 
not  be  permitted  to  disprove  them  when 
they  could  be  disproved;  or  where  soch 
disproving  evidence  is  vranted,  and  yet 
the  inference  is  only  probable,  positive 
law  may  give  it  the  same  ccMiclusivefofce 
as  a  necessary  presumption. 

A  presumption,  when  established,  diat 
is,  a  fisict  when  presumed,  is  legally  the 
same  as  a  fact  proved  in  such  manner  e 
the  particular  system  of  law  requizes  sacs 
fact  to.be  proved.  If,  then,  the  law aa> 
nexes  any  legal  consequence  to  a  givig 
fact  when  proved,  it  annexes  the  same  «d 
it  when  the  tact  is  legally  presumed.  It 
is  only  by  virtue  of  legal  caDseqaeoaes 
being  annexed  to  fiu^  that  they  becoBae 
objects  of  jurisprudence.  The  estabfi^ 
ment  then  of  a  presumption,  in  a  k^ 
sense,  is  only  the  establishment  of  a  &ct 
to  wlddi  certain  legal  oonsequenoes  are 
annexed. 

In  our  own  system,  the  presumption  is 
sometimes  made  by  a  judge  or  a  number 
of  judges,  and  sometunes  by  a  jorj,  bat 
the  consequences  are  the  same.  'Soose 
writers  say  that  presumptiixis  are  eitfaa* 
*Megal  and  artificial"  or  ^natonL" 
They  divide  **  artifidal  or  legal  prcsiunp- 
tions"  into  two  kinds,  imnediaie  and 
mediate.  '<  Immediate  are  those  which 
are  made  by  the  law  itself  directly  and 
without  tiie  aid  of  a  jury.  Mediate  pR^ 
sumptions  are  those  which  cannot  be 
made  but  by  the  wd  of  a  jury."  ••  Pre- 
sumptions may  therefore  be  divided  into 
three  classes:  1,  Legal  presuuplioDS 
made  by  the  law  itself,  or  presampti<»s 
of  mere  law ;  2,  Legal  presumptions  to 
be  made  by  a  jury,  or  presumptions  of 
law  and  &ct ;  3,  Mere  natural  presnnp- 
tions,  or  presumptions  of  mere  ftct" 
(Starkie,  p.  1241.) 

The  first  class  of  presumptionfl,  it  is 
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said,  are  either  absolute  and  conclusiye, 
or  they  may  be  rebutted  by  evidence  to 
the  contrary.  The  presumption  of  law 
that  a  bond  was  executed  upon  a  good 
consideration  cannot  be  rebutted  by  evi- 
dence, so  long  as  the  bond  is  unimpeached, 
that  is,  so  long  as  it  is  admitted  to  be  a 
bond.  But  tiiough  the  law  presumes  that 
a  bill  of  exchange  was  accepted  on  cood 
consideration,  it  admits  evidence  to  snow 
that  such  was  not  the  &ct.  Now  this 
presumption  of  mere  law  is  nothine  more 
than  a  iact  presumed  by  a  judge  or 
judges,  to  which  &ct80  presumed,  that  is, 
so  taken  to  be  true,  certain  legal  con- 
sequences are  annexed  or  belong.  It  is, 
however,  a  very  inaccurate  expression  to 
speak  of  a  presumption  of  mere  law ;  for, 
as  the  same  writer  says  (p.  1242),  *'when 
the  law  presumes  or  infers  any  fiict  to 
which  a  legal  consequence  is  annexed 
from  any  defined  predicament  of  fkcts, 
the  law  in  effect  indirectly  annexes  to 
that  predicament  the  legal  consequence 
which  belongs  to  the  presumed  &ct" 

One  presumption  of  mere  law  may  be 
opposed  by  another,  and  the  law,  that  is, 
the  court,  must  then  decide  which  is  the 
stronger. 

Presumptions  of  mere  law,  as  shown, 
are  such  as  are  made  by  the  court  There 
are  instances  of  presumptions  made  by 
Act  of  Parliament,  that  is,  the  legislature 
has  declared  that  a  certain  &ct  or  facts, 
when  proved,  shall  be  conclusive  proof  of 
another  unproved  fact  which  is  not  a 
necessary,  and,  it  may  be,  is  often  not  a 
highly  probable  inference  from  the  proved 
fact.  A  statute  of  21  James  I.  c.  27 
(now  repealed),  made  proof  of  the  con- 
cealment of  the  death  of  a  bastard  child 
by  the  mother  conclusive  evidence  of  her 
having  murdered  it,  unless  she  could 
prove  that  it  was  bom  dead.  Sometimes 
an  Act  of  Parliament  declares  that  a  cer- 
tain presumption  shall  not  be  allowed  or 
made.  (2  &  8  Wm.  IV.  c  71,  s.  6.)  A 
presumption  of  mere  law  is  sometimes 
called  an  intendment  of  law. 

Presumptions  of  law  taidfact  are  "  also 
artifidal  presumptions  which  are  recog- 
nised and  warranted  by  the  law  as  the 
proper  inferences  to  be  made  by  juries 
under  particular  drcnmstances."  (Star- 
kie,  p.  1243.)     In  other  words,  these  are 


fiicts  which  the  law,  that  is,  the  court, 
will  allow  a  jury  to  presume  from  other 
facts  proved  by  direct  evidence.  When 
the  presumed  fact  is  declared  by  the  jury 
to  be  a  real  fBLCt,  or  is  implicitly  declared 
in  their  verdict,  the  legal  efi(ect  is  the 
same  as  if  it  were  presumed  by  the  judge. 
Indeed  it  is  said  "that  the  inference 
(made  by  the  jury)  is  never  conclusive," 
which  appears  to  mean  that  there  are 
presumptions  which  are  not  necessary, 
and  sometimes  may  not  be  highly  pro- 
bable, but  they  are  still  such  as  a  jury 
may  make  (at  least  under  the  direction 
and  advice  of  the  court),  and  their  verdict 
will  be  good.  "  Thus  a  jury  is  required, 
or  at  least  advised  by  a  court,  to  infer 
a  grant  of  an  incorporeal  hereditament 
after  an  adverse  enjoyment  for  the  space 
of  twenty  years  unanswered."  (Starkie, 
p.  1244.)  On  this  subject  it  is  said  in 
another  passage  (p.  1214),  "the  presump- 
tion of  right  in  such  cases  is  not  con* 
clunve;  in  other  words,  it  is  not  an 
inference  of  mere  law  to  be  made  by  the 
courts,  yet  it  is  an  inference  which  the 
courts  advise  juries  to  make  whenever 
the  presumption  stands  unrebutted  by 
contrary  evidence.  Such  evidence  in 
theory  is  mere  presumptive  evidence ;  in 
practice  and  eroct  it  is  a  bar." 

The  third  dass  contains  **  the  natural 
presumptions  of  mere  fact,"  "  They  are 
wholly  mdependent  of  any  artificial  legal 
relations  ana  connections,  and  differ  from 
presumptions  of  mere  law  in  this  essential 
respect,  that  those  depend  upon  or  rather 
are  a  branch  of  the  particular  system 
of  jurisprudence  to  which  they  belong ; 
but  mere  natural  presumptions  are  derived 
wholly  by  means  of  the  common  expe- 
rience of  mankind  from  the  course  of 
nature  and  the  ordinaryhabits  of  society." 
(Starkie,  p.  1245.)  This  class  of  pre- 
sumptions properly  belong  to  a  jury,  and 
yet  ue  courts  will  sometimes  make  pre- 
sumptions of  this  kind  without  the  aid  of 
a  jury.  These  presumptions  then  are 
such  as  a  jury  may  make  without  the  ad- 
vice or  direction  of  the  court,  and  **  it 
seems  to  be  a  general  rule  that  whenever 
there  is  evidence  on  which  a  jury  have 
founded  a  presumption  according  to  the 
justice  of  the  case,  the  courts  will  not 
grant  a  new  trial."    (Starkie,  p.  1247.) 
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Though  this  divisioa  of  presumptions  is 
fitr  from  being  cliaracterised  by  precision, 
it  cannot  be  denied  that  it  is  a  kind 
of  index  to  the  practice  of  the  courts  as 
to  presumptions.  The  division  is  founded 
— ^lirst,  on  the  fact  that  certain  presump- 
tions, which  are  by  no  means  necessary 
consequences  from  the  facts  proved,  are 
admitted  by  the  judges  either  as  con- 
clusive or  as  valid,  till  they  are  dis- 
proved; these  presumptions  are  some- 
times made  by  the  court,  but  when  it 
is  necessary  the  court  will  permit  or 
advise  the  jury  to  make  them  in  order  to 
arrive  at  a  conclusion  as  to  the  &ct  in 

Suestion :  and,  secondly,  it  is  founded  on 
3e  different  functions  of  the  judge  and 
the  jury,  the  former  declaring  the  law, 
and  the  latter  finding  the  facts,  when 
their  assistance  for  that  purpose  is  neces- 
sarv. 

The  presumptions  of  mere  law,  whether 
made  by  the  court  or  by  the  ^ury  under 
its  direction,  are  really  artificial  rules  of 
proof  which  have  been  established  by 
judicial  decisions,  or  which  in  any  new 
case  the  court  upon  due  consideration  will 
make,  and  if  necessary  will  direct  the 
ju^  accordingly. 

In  those  courts  where  there  is  no  jury, 
one  ground  of  the  classification  made  by 
Starkie  does  not  exist,  and  the  judge 
makes  his  presumptions  either  in  confor- 
mity to  the  technical  rules  of  his  court  in 
cases  to  which  they  apply,  or  he  makes 
his  presumptions  in  cases  where  there  are 
no  technical  rules,  just  as  a  jury  does  or 
any  indUfferent  persons  do  upon  facts  sub- 
mitted to  them  for  their  consideration. 

Presumption  then  is  either  a  positive 
rule  by  which  a  certain  conclusion,  is 
declared  by  statute,  or  by  the  judges, 
or  by  the  jury  under  the  direction  and 
advice  of  the  judges,  to  follow  from  cer- 
tain other  proved  fiicts;  or  it  is  a  con- 
clusion from  certain  other  proved  fiotcts 
which  a  judge  or  a  jury  may  make  if 
they  find  the  probative  force  of  the  proved 
facts  sufficient  to  induce  them  to  make  the 
inference  called  by  Starkie  a  natural  pre- 
sumption, or  presumption  of  mere  fact. 
Presumptions  therefore  are  incident  to 
every  head  of  law  in  which  proof  is 
required;  and  the  presumptions  which 
are  positive  rules  of  law  are  part  of  the 


law  of  the  things  to  wUch  tbej  rdast. 
The  subject  of  Presnmpticms  is  an  irapc'T- 
tant  part  of  the  law  of  Evidence,  ai^d 
it  requires  a  better  discussion  than  it  hu 
yet  received. 

The  term  "prsesumptio"  occars  occa- 
sionally in  the  '  Digest  and  in  the  sease 
of  an  inference  from  a  &ct  proved  or  ad- 
mitted. ilHg^  22,  tit  3,  &  25.)  Tfee 
general  xiile  as  to  proof  is,  that  he  who 
affirms  must  prove  what  he  affiriES. 
"  There  are,  however,  facts  vrhi^  aj«  ty 
be  presumed  until  the  cxmirwry  is  proved, 
prffisumptiones ;  he  who  maintains  such  a 
fact  is  accordingly  relieved  from  the  procl 
of  it :  the  burden  of  proof  in  reference  t> 
it  is  transferred  to  the  opposing  p^^< 
who  maintains  the  non-existence  of  the 
fiict;  as  for  example,  the  continiiation  of 
a  right  which  has  once  begun  to  exist  is 
presumed,  and  consequently  he  who  mun- 
tains  that  it  has  ceased  must  prove  that: 
he  who  affirms  that  he  has  a  right,  is  only 
required  to  prove  its  acquisition,  and  not. 
what  is  contained  in  his  affinna^on,  thix 
he  still  has  it."  (Puchta,  CunKc,  &c. 
ii.  183.) 

(Bentham,  Rationale  of  Judicial  En- 
dence ;  Starkie,  On  Evidence;  Phillips, 
On  Eoidence.) 

PRESUMPTIVE  HEIR,  [De- 
scent.] 

PRICE.  Political  economists  ^»eak 
both  of  natural  or  neoessaiy  price  and 
market  price.  The  natural  price  of  com- 
modities, it  is  said,  is  as  a  general  rale 
determined  by  the  cost  of  prodnctiao,  or. 
in  other  words,  by  the  amount  of  labour 
expended  on  them;  and  consequent! j 
equal  quantities  of  labour  will  excbanee 
for  equal  quantities  of  labour.  The  xnoce 
of  ascertaining  what  are  equal  amoonts 
of  labour  is  not  and  cannot  be  cleariy 
explained;  and  it  is  admitted  that  the 
equality  of  labour  is  not  to  be  measored 
by  time  only,  but  the  kind  of  labour  most 
be  taken  into  the  account  This  natural 
price  is  the  same  thing  which  is  meant  by 
the  expression  Real  Value,  which  is  said 
to  be  dependent  solely  on  the  quantity  of 
labour  necessary  for  the  production  of  a 
thing.  The  market  price  or  exchangeable 
value  is  that  value  in  exchange  which  is 
actually  got  for  anything,  which  will  sot 
always  l^  the  same  as  the  price  called 
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natural  or  real;  but  the  exchangeable 
value,  it  is  said,  never  varies  materially 
either  above  or  below  the  real  value. 
Accordingly  the  cost  of  production  is 
considered  to  be  that  which  regulates 
market  price,  when  industry  is  not  re- 
stricted ;  but  this  doctrine  is  sometimes 
announced  with  a  limitation :  the  thinffs 
produced  must  be  such  as  can  be  inden- 
nitely  iocreased  in  quantity  by  the  appli- 
cation  of  fresh  capital  and  labour  to  &eir 
production. 

According  to  this  doctrine  labour  is 
the  measure  of  real  value,  and  real  value 
never  varies  much  from  exchangeable 
value.  But  labour  itself  requires  a  repre- 
sentative, something  that  shall  measure 
one  kind  of  labour  compared  with  another ; 
and  sold  and  silver  are  commonly  used 
for  mis  purpose.  But  gold  and  silver 
also  vary  both  in  real  value,  as  above 
explained,  and  in  exchangeable  value: 
the  result  of  all  wluch  is,  that  there  is  no 
measure  of  the  exchangeable  value  of 
a  thing  other  than  the  amount  of  gold  or 
silver  or  anything  else  that  can  be  got  for 
it.  Things  must  be  exchanged  either  by 
simple  barter  without  any  price  being 
fix^  on  the  things  exchanged,  or  by  an 
exchange  of  commodities  in  which  ex- 
change the  commodities  have  a  money 
price  fixed  upon  them,  or  by  giving  gold 
and  silver  or  other  things  which  are  cur- 
rent as  coin  for  commomties. 

In  nations  called  civilized  the  ex- 
changes are  actually  made  by  giving 
stamped  metal  for  other  thin^  or  by 
some  arrangement  which  is  equivalent  to 
giving  stamped  metal,  so  far  as  concerns 
the  price  of  things.  The  exchangeable 
value  or  the  market  price  of  a  thing  is 
therefore  the  money  which  it  really  brings. 
He  who  has  labour  to  offer  for  hire,  and 
he  who  by  labour,  or  by  labour  and 
capital  combined,  which  is  the  accumu- 
lated resalt  of  labour,  produces  a  thing 
for  sale,  under  the  ordinary  circumstances 
of  society  know  pretty  nearly  what  they 
will  get  for  their  labour;  for  the  price 
which  they  will  get  is  either  a  matter  of 
contract  with  some  determinate  person 
or  persons,  or  it  is  that  market  price 
which,  as  a  seneral  rule,  varies  during  li- 
mited period  of  time  within  certain  limits 
that  are  tolerably  well  ascertained.    The  , 


principle  which  determines  whether  a 
man  will  continue  to  offer  his  labour  for 
the  hire  or  price  which  at  any  particular 
time  he  can  have  for  it,  or  will  continue 
to  produce  thin^  for  the  price  which  at 
any  particular  time  he  may  be  able  to  get 
for  them,  is  stated  in  Political  Ego- 

NOMT. 

Some  writers  who  have  laid  down  the 
doctrines  of  natural  and  market  price  as 
above  stated,  have,  however,  not  over- 
looked the  fiicts  which  are  exceptions  to 
the  doctrine.  Professor  Tucker  remarks 
(  The  Laws  of  Wooes,  Profits,  and  Benty 
Introduction,  p.  8),  <<All  commodities 
may  therefore  be  divided  into  two  kinds 
as  to  their  exchangeable  value :  one,  that 
class  which,  being  the  product  of  man, 
will  command  as  much  labour  in  the 
market  as  it  has  cost  to  procure  them; 
the  other,  the  product  in  part  of  nature, 
in  which  the  labour  they  will  command 
ma^  greatly  exceed  that  expended  in  ob- 
taining them,  according  to  the  proportion 
between  the  competition  to  possess  them 
and  the  supply."  The  distmction  here 
made  is  cited  ror  the  purpose  of  showing 
that  some  economists  have  perceived  that 
the  labour  expended  on  things  is  not 
always  the  measure  of  their  exchangeable 
value.  It  remains  for  economists  to  con- 
sider whether  the  labour  expended  upon 
anything  can  in  any  case  with  any  pro- 
priety of  langnafle  be  considerea  the 
measure  of  its  exchangeable  value.  La- 
bour, it  is  affirmed,  gives  to  everything 
its  exchan^ble  value,  which  is  true.  It 
is  also  said  that  the  amount  of  labour 
regulates  or  determines  the  exchangeable 
value.  But  it  is  admitted  that  the  value 
of  labour  itself  depends  on  the  demand 
for  it  and  the  supply.  Therefore,  accord- 
ing to  this  theory,  exchangeable  value  is 
regulated  or  determined  by  labour;  the 
exchangeable  value  of  which  labour  is 
determined  by  something  else.  The 
term  labour  is  here  of  course  used  in  its 
comprehensive  sense,  as  including  all 
means,  material  and  not  materiu,  by 
which  anything  is  brought  into  that  form 
in  which  men  desire  to  have  it,  and 
brought  to  that  place  in  which  the  men 
are  who  desire  to  have  it. 

The  terms  Natural  Price  and  Real  Va- 
lue, if  they  are  taken  to  signify  merely,  as 


PRICE. 


[  586  ] 


PRICE. 


they  must  be  taken,  the  valae  which  a 
man  in  his  own  estimation  puts  on  the 
things  which  he  has  produced,  may  be 
conyenient  terms ;  though  the  word  Na- 
tural is  a  word  always  liable  to  abase, 
and  Real  is  a  singular  kind  of  term  to  in- 
dicate the  value  which  a  man  sets  on  his 
own  labour.  If  he  wants  to  keep  the 
product  of  his  labour  for  himself  he  may 
call  it  by  any  name  that  he  likes.  But 
as  a  general  rule,  the  real  value  of  a 
man's  labour,  that  which  he  can  realize 
for  it,  is  the  .value  of  It  to  others,  its 
exchangeable  value.  The  exchangeable 
value  of  a  thing  is  its  realization :  the  so- 
called  Real  value  is  idealization,  which 
often  fkils  to  become  Reality. 

A  man  may  admit  that  labour  is  the 
sole  source  of  wealth,  and  of  all  exchange- 
able value,  and  that  the  cost  of  production 
is  an  essential  element  in  the  exchange- 
able value  of  all  commodities,  without 
acbnitting  that  the  cost  of  production 
is  the  regulator  of  selling  prices.  He 
may  contend  that  in  the  actual  operation 
of  exchanges  it  is  the  efficient  demand, 
the  will  and  the  power  to  purchase,  com- 
bined with  the  supply  that  really  regu- 
lates the  selling  price  of  all  things. 

These  two  opinions  are  not  so  directly 
opposed  as  at  first  sight  may  appear. 
There  are  two  ways  of  viewingthe  sub- 
ject of  exchangeable  value.  The  mode 
which  some  economists  adopt  is  to  trace 
it  from  the  operations  of  a  rude  and  savage 
state  to  the  complicated  conditions  of 
modem  society— a  process  something  like 
that  of  tracing  government  from  a  su^ 
posed  state  of  nature  to  the  actual  condi- 
tion of  existing  governments.  There^  is 
nothing  gained  by  this  mode  of  viewing 
the  subject,  and  it  involves  the  introduc- 
tion of  certain  hprpotheses  not  necessary 
to  the  investigation.  The  other  method 
is  to  view  societies  as  they  exist,  and  to 
analyse  the  complicated  movements,  in 
which  consist  their  activity  and  energy. 
In  this  actual  condition  we  know  on  what 
terms  buyers  and  sellers  meet  in  the 
market  Each  brings  to  market  what  he 
does  not  want,  and  he  gets  what  he  can. 
Each  knows  tiiat  the  other  expects  and 
desires  to  make  a  profit  by  the  exchange, 
and  that  if  there  is  not  profit  on  both 
sides,  or  what  both  parties  consider  to  be 


profit,  the  exchange  will  not 
Each  therefore  has  his  own  n 
that  which  he  would  give  in 
and  he  is  moved  to  produce  what 
offers  in  exchange  by  the  general  naiict 
price  of  that  which  he  gives  in  exdusifE. 
His  power  to  produce  and  his  motive  to 
produce  are  therefore  regulated  at  each 
moment  by  something  which  is  anterior 
to  his  production  and  which  reffolates  his 
production.     The  exchangeabw  value  d 
a  thing  therefore,  as  determined  by  the 
selling  t>rice  at  a  given  time  or  by  tlie 
average  of  selling  prices  for  a  oertaiii 
period,  is  in  practice  the  real  regnlator  of 
the  labour  of  him  who  prodaoes  for  ak. 
A  man  who  ventures  on  the  producticn 
of  a  new  article  can  only  guess  wheels 
it  will  exchange  for  such  a  valne  as  wiH 
give  him  a  profit:   and  he  is  often  d^ 
ceived.    If  he  can  produce  a  thing  tim 
is  already  in  demand  cheaper  than  it  bas 
been  hitherto  produced,  he  has  a  eertaixttr 
of  a  profit,  and  a  Urger  profit  on  eadi 
single  article  than  before,  unless  tiiereaie 
competitors  in  the  market     Competitkm 
will  reduce  his  rate  of  profit   PracticaUf . 
the  selling  prices  of  anj  given  time,  or 
the  average  of  such  pnces  for  a  gi^a 
period,  regulate  the  operations  of  pro- 
aucen  both  as  to  the  quality  and  the 
amount  of  the  articles  which  they  ptv- 
duce.     The  producer  has  always  regnti 
both  to  the  cost  of  that  which  he  prodaoa 
and  the  probable  price  that  he  can  get  fir 
it    The  price  that  he  can  get  caxmot 
determine  the  cost  of  his  prodnetion,  nor 
can  the  cost  of  his  production  deternioe 
the  price  that  he  can  get  for  it;  but  be 
does  produce  with  reference  to  a  eertni 
price  which  he  expects  to  get      Tk 
consumer  who  buys  his  commodity  never 
considers  the  cost  of  its  prodnetioo.    He 
simply  avails  himself  of  the  compelitioa 
of  the  sellers  to  get  it  at  the  lowest  markft 
price :  if  it  is  an  article  of  neeesraty,  he 
must  buy  so  long  as  he  has  the  means  of 
buying;  if  it  is  an  article  of  luxury,  he 
will  often  do  without  it,  if  the  aaoont  of 
the  supply  does  not  allow  him  to  have  it 
on  his  own  terms ;  and  he  leaves  the  pro- 
ducers to  make  the  best  of  ihear  waR& 

The  difficulty  of  attaining  dear  odd- 
ceptions  on  all  such  subjects  as  prke  ii 
inseparable  from  the  complicated  satorB 
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of  the  elements  which  enter  into  them. 
The  fault  of  most  economical  writers 
consists  in  the  absoluteness  of  the  prin- 
ciples which  they  lay  down,  for  there  is 
perhaps  no  principle  applicable  to  the 
operations  of  industry  which  is  suscep^ 
tible  of  being  laid  down  in  absolute  un- 
qualified terms.  Another  obvious  fault 
in  some  economical  writers  consists  in 
not  analysing  the  operations  of  society 
as  thev  actually  are,  but  in  building  up 
their  theories  almost  entirely  on  certain 
axioms. 

Adam  Smith's  opinions  on  Price  are 
contained  in  his  seventh  chiqiter:  upon 
which  see  the  notes  in  the  edition  of  Smith, 
published  by  Knight  &  Co.,  1840:  the 
opinions  of  a  modem  school  are  contained 
in  the  article  *  Political  Economy '  in  the 
Edinburgh  Supplement  to  the  'Encydo- 
peedia  Britannica.'  This  article,  with 
some  notes  upon  it  by  the  Rev.  J. 
M'Vickar,  has  been  republished  at  New 
York. 

PRIMOGENITURE  may  be  defined 
to  be  that  rule  of  Ekiglish  law  by  which 
a  title  of  dignity  or  an  estate  in  land 
comes  to  a  person  in  respect  of  his  being 
an  eldest  male.  If  a  man  dies  seised  of 
real  estate,  of  which  he  had  the  absolute 
ownership,  without  having  made  any  dis- 
position of  it  by  his  last  will,  the  whole 
descends  to  the  heir  at  law,  or  customary 
heir;  and  the  heir  at  law  is  such  by 
virtue  of  being  the  eldest  male  person  of 
those  who  are  in  the  same  degree  of 
kindred  to  the  person  dying,  or  the  re- 
presentative of  such  eldest  nude.  [Des- 
cent.] This  is  a  case  in  which  primo- 
geniture operates.  A  common  example 
of  primogeniture  is  where  a  fkther  dies 
absolutely  entitled  to  real  estate,  and 
without  disposing  of  it  by  will,  in  which 
case  his  eldest  son  takes  it  all.  If  land 
is  settled  or  entailed  on  a  man  and  his 
male  issue,  the  eldest  son  takes  the  land 
by  two  titles,  first  as  being  a  male,  and 
next  as  being  the  eldest  son.  The  law 
of  primogeniture  then  only  applies  in  the 
case  of  luid  when  the  owner  dies  with- 
out having  made  any  disposition  of  it  by 
will,  or  where  the  land  is  settled  on  a 
man  and  his  male  issue.  It  does  not  apply 
when  the  interest  in  land  is  a  chattel 
interest,  or  a  term  of  years,  whatever 


may  be  its  duration ;  nor  does  it  apply 
when  real  estate  descends  to  daughters 
as  coparceners. 

At  present,  those  who  are  the  absolute 
owners  of  large  landed  estates  seldom 
die  without  nudung  a  disposition  of  them 
by  will.  In  the  case  of  lands  which  are 
settled,  the  person  in  possession  is 
generally  tenant  for  life,  and  the  inherit- 
ance is  entailed  on  the  eldest  son.  When 
the  eldest  son  is  about  to  marry,  it  is 
usual  fbr  the  father  and  son  to  take  the 
usual  legal  steps  (which  they  can  do  as 
soon  as  the  son  is  of  age)  to  unsettle  the 
estate  and  obtain  the  absolute  ownership. 
They  then  resettle  the  estate,  making  the 
fkther  tenant  for  life  as  before ;  the  son, 
who  was  before  tenant  in  tail,  is  also 
made  only  a  tenant  for  life ;  and  the  in- 
heritance is  settled,  as  before,  on  the 
eldest  son  of  the  intended  marriage. 
Such  eldest  son  takes  the  estate,  not  as 
heir,  and  therefore  not  by  the  law  of  pri- 
mogeniture, but  he  takes  it  as  the  person 
desiffuated  by  the  deed  of  settlement 

When  a  man  happens  to  be  tenant  in 
tail,  he  usually  takes  the  legal  steps  neces- 
sary (which  he  can  do  as  soon  as  he  is  of 
age)  to  acquire  the  absolute  ownership 
of  the  property,  which  he  then  generally 
settles  again  by  deed  or  will,  or  disposes 
of  absolutely. 

It  is  usual  in  England  to  settle  all 
large  estates,  and  the  object  of  the  settle- 
ment is  to  keep  the  estates  together,  and 
to  perpetuate  them  in  one  &nily;  but 
there  is  a  limit  to  this  power  of  settle- 
ment A  man  cannot,  either  by  deed  or 
will,  settle  his  land,  so  as  to  prevent  the 
absolute  ownership  of  it  from  beinff  ob- 
tained, for  a  lon^r  period  than  a  life  or 
lives  of  persons  m  existence  at  the  time 
when  the  settlement  takes  effect,  and 
twenty-one  years  more. 

Lands  in  Gavelkind  and  Borough 
English  are  an  exception  to  the  general 
rule  of  law  as  to  the  descent  of  land. 

The  law  of  primogeniture  then  only 
operates  in  the  cases  already  explained ; 
and  the  s^em  of  settlements  by  which 
property  is  kept  together  in  large 
masses  is  quite  distinct  m  principle  from 
the  law  of  primogeniture.  It  is  not  the 
result  of  a  law  which  fkvours  primo- 
geniture, but  it  is  the  result  of  the  legal 
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power  which  an  owner  of  land  has  over 
It,  and  of  the  habits  of  the  people.  The 
yarioos  reasons  which  have  laid  the 
foundation  of  this  habit,  and  which  per- 
petuate it,  are  foreign  to  the  ooDSiderap 
tion  of  pnmogeniture  as  a  rule  of  law. 

In  Virginia,  after  the  Reyolution,  an 
Act  was  passed  for  converting  estates  tail 
into  fee-simple,  and  at  the  same  time  the 
law  of  pnmogeniture  was  abolished. 
These  laws  have  so  fiir  been  in  accord- 
ance with  or  have  acted  on  public 
opinion,  that  a  parent  by  his  will  now 
generally  makes  the  same  disposition  of 
his  property  as  the  law  makes  m  case  he 
dies  intestate.  (Tucker's  Life  <fJeff'er^ 
son,  i.  96,  &c.) 

(Remarks  on  Primogeniture  and  JEa- 
tails;  Hayes,  Introduction  to  Conveif- 
€tncing*) 

PRINCE  is  the  Latin  word  princeps, 
which  was  originally  used  to  denote  the 
person  who  was  entitled  Piinoeps  SenatCtti 
m  the  Roman  State.  He  seems  to  have 
been  originally  the  custos  of  the  city,  and 
his  office  was  one  of  importance.  Sub- 
sequently it  became  a  title  of  dignity, 
and  the  princeps  was  named  by  the  censors. 
(Liv.,  zxvii.  2w)  Augustus  adopted  the 
title  of  princeps,  as  a  name  that  carried 
no  odium  with  it  (Tacitus,  Anntd,,  1.  1) ; 
and  this  became  henceforward  the  title 
of  the  master  of  the  Roman  world.  Ac- 
cordingly the  constitutions  of  the  em- 
perors are  called  Principum  (Gains,  i.  2^ 
or  Principales.  The  word  princeps  is 
formed  similarly  to  anceps,  municeps,  &c., 
and  contains  the  same  element  as  '<  pri- 
mus.*' The  word  prince,  which  is  de- 
rived from  princeps,  is  now  applied  to 
persons  who  have  personal  pre-eminence, 
and  especially  to  certain  sovereigns  of 
small  states  who  possess  sovereign  power ; 
and  also  to  others  who  possess  the  title 
without  sovereign  power  or  anything  that 
distinguishes  them  politically  from  other 
nobles  or  perscMis  who  enjoy  privileges. 
But  the  word  seems  not  to  have  acquired 
so  definite  a  sense  as  that  which  belongs  to 
king,  duke,  marquis,  earl,  and  some  others 
of  the  class ;  but  rather  to  denote  persons 
of  high  rank  in  certain  states,  as  in 
Prussia,  Russia,  Italy,  and  other  conti- 
nental states,  or  persons  who  are  junior 
members  of  sovereign  houses. 


In  England  it  has  sometimeB  been  the 
praetioe  of  the  heralds  to  speak  of  a  duke 
as  the  high  and  mighty  prince;  bat  & 
word  seems  rather  to  be  restricted  amoof 
us  in  its  i4)pUcation  to  persons  who  are  of 
the  blood-royal,  that  is,  a  son,  grandson, 
or  nephew  of  a  king;  and  it  would  pro- 
bably be  extended  to  the  remote  nale 
posterity  of  such  persons,  thoogh  no  case 
has  arisen  in  the  ooaise  of  the  last  lime 
centuries.  But  in  its  applicatioQ  it  is 
merely  a  term  of  common  language,  not 
being  conferred,  like  Uie  title  of  duke,  m 
anv  formal  manner;  and  even  the  pre- 
cedence which  is  given  to  blood-rojai  has 
respect  to  birth,  and  not  to  the  enjoyment 
of  this  word  as  a  title  of  hooonr.  The 
eldest  son  of  the  king  or  queen  xegujit 
is  made  Prince  of  Wales  by  creation. 

PRINCIPAL       AND        AGENT. 

rAQSNT.I 

PRIOR,  PRIORY,  ecclesiasitical  ten* 
denoting  certain  monastic  fbundatiooa, 
and  the  heads  of  such  foundations.  They 
differ  in  nothing  essentially  fiom  the 
terms  abbot  and  abbey.  There  were  ia 
England  religious  houses,  the  chieft  of 
which  were  called  priors,  quite  as  rich 
and  as  powerful  as  many  that  had  a  diief 
who  was  called  the  abbot  Thus  in 
Yorkshire  there  were  two  houses  at  do 
great  distance  from  each  other,  called 
Roche  and  Nostel,  the  head  of  the  fianner 
bdng  an  abbot  and  of  the  latter  a  prior, 
though  Nostel  was  the  mare  ancieat  and 
more  considerable  foundation.  Neither 
has  the  distinction  respect  to  the  order  to 
which  the  house  belonged;  for  Kirkatill 
had  an  abbot,  while  Fountains  haA  oolj 
a  prior,  and  yet  both  were  Cisteraao 
houses.  The  prior  of  Samt  John  of 
Jerusalem  was  equal  to  any  abbot ;  yet  zo 
the  main  we  find  the  greater  monastic 
foundations  presided  over  by  monks  who 
were  called  abbots,  as  Glastonhnxy,  Ifal* 
mesbury,  Tewkesbury,  and  others  of 
ante-Norman  foundation.  In  some  eases 
there  was  both  an  abbot  and  a  prior* 
when  the  abbot  was  regarded  as  the 
superior  officer;  and  in  the  priories  there 
was  often  a  second  officer  called  the  sab- 
prior. 
PRISONa  [Tr^nsportatioh.] 
PRIVATE  ACT.  [Pabliamkist.] 
PRIVATEER,  a  private  ship  of  war, 
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fitted  out  at  the  co6t  of  an  individnal  for 
the  purpose  of  carrying  on  hostilities  on 
his  own  aoooiint,  but  widi  the  permission 
of  a  belligerent  state,  against  the  public 
enemy.  It  is  the  practice  of  most  nations 
to  commission  vessels  of  this  kind  as 
auxiliaries  to  the  public  force.  The 
owners  of  them  are  Ucensed  to  attack  and 
plunder  the  enemy,  and  their  enterprise 
is  encouraged  by  allowinff  them  a  large 
portion  of  any  property  which  they  may 
capture.  It  is  usual  for  the  country  <m 
whose  behalf  they  carry  on  war  to  take 
security  for  their  duly  respecting  the 
rights  of  neutrals  and  allies,  and  observing 
generally  the  law  of  nations.  In  Great 
Britain  persons  are  empowered  to  fit  out 
privateers  by  letters  of  marque,  which 
are  granted  by  the  crown  upon  application 
in  due  form.  (45  Greo.  III.  c.  72; 
Blackstone,  Commentaries,  i.,  p.  259;  1 
Kent's  Commentaries,  96.) 

PRIVILEGE  {PHmlegium,  from  the 
sense  of  which,  however,  it  has  been  per- 
verted), a  particular  beneficial  exemption 
from  the  general  rules  of  law.  The 
original  sense  of  privilegium  is  explained 
in  Law.  Privilege  is  of  two  kinds;  real, 
attaching  to  place,  and  personal^  attaching 
to  persons,  as  ambassadors,  peers,  mem- 
bers of  parliament,  and  attorneys. 

Formerly  many  places  conferred  the 
privilege  of  freedom  from  arrest,  even  in 
criminal  matters,  upon  those  who  entered 
them;  and  even  m  later  times  many 
places  existed  which  privile^  those  witii- 
in  them  from  arrest  in  civil  suits.  Of 
these  the  most  notorious  were  MHiite 
Fryars,  the  Savoy,  the  Mint,  and  other 
places  in  their  neighbourhood.  But  by 
8  &  9  Wm.  HI.  c.  27,  the  privileges  of 
all  these  places  were  abolished  However, 
at  the  present  time,  no  arrest  can  be  made 
in  the  king's  presence,  nor  within  the 
verge  of  the  palace  of  Westminster,  nor 
in  any  palace  where  he  resides,  nor  in  any 
place  where  the  king's  justices  are  sitting 
(3  Inst^  148).  Personal  privilege,  which 
gives  freedom  from  arrest,  is  enjoyed  by 
all  suitors,  counsel,  witnesses,  or  other 
persons  attending  any  courts  of  record 
upon  business ;  or  an  arbitrator  under  a 
rule  of  Nisi  prios.  This  exemption  is  to 
be  interpreted  liberally,  and  will  not, 
therefore,  be  forfeited  by  taking  refresh- 


ment after  a  suit,  or  by  going  other  than 
the  direct  road  to  or  from  a  conrt  (Com., 
Dig^  tit  *  Privileges').  The  privileges  of 
the  members  of  the  House  of  Peers  and  of 
the  House  of  Commons  are  stated  under 
Peers  and  Parliament. 

PRIVY  COUNCIL  (Consilium  regis 
privatum.  Concilium  secretum  et  con- 
tinuum concilium  regis).  The  privy 
council,  or  council  table,  consists  of  the 
assembly  of  the  king^  privy  councillors 
for  matters  of  state.  During  the  existence 
of  the  Star-chamber,  the  members  of  the 
privy  council  were  also  members  of  that 
court  Their  number  was  antiently  about 
twelve,  but  is  now  indefinitely  increased. 
The  present  usage  is,  that  no  members 
attend  the  deliberations  of  the  council  who 
are  not  especially  summoned  for  that  pur- 
pose. Members  of  the  privy  council  must 
be  natural-bom  subjects  of  England,  and 
are  nominated  by  the  king  without  any 
patent  or  grant.  After  nomination  and 
taking  the  oath  of  office,  they  immediately 
become  privy  councillors.  Formerly  they 
remained  in  office  only  during  the  life  of 
the  king,  who  chose  them  subject  to  re- 
moval at  his  discretion ;  bat  by  6  Anne, 
c.  7,  the  privy  council  continues  in  ex- 
istence six  months  after  the  demise  of  the 
crown,  unless  sooner  determined  by  the 
successor,  and  thej  are  to  cause  the  suc- 
cessor to  be  proclaimed.  The  privy  coun- 
cil of  Scotiand  is  now  merged  in  that  of 
England,  by  6  Anne,  c.  6.  The  duties  of 
privy  councillors,  as  stated  in  the  oath  of 
office,  are  to  the  best  of  their  discretion 
truly  and  impartially  to  advise  the  king ; 
to  keep  secret  his  counsel,  to  avoid  cor- 
ruption, to  strengthen  the  king's  council 
in  all  that  by  them  is  thought  good  for 
the  king  and  his  land,  to  withstand  those 
who  attempt  the  contrary,  and  to  do  all 
that  a  go<Ml  councillor  ought  to  do  unto 
his  sovereign  lord.  By  the  Act  of  Settie- 
ment  (12  &  13  Wm.  III.  c.  2)  all  matters 
relating  to  the  government  properly  cog- 
nizable in  the  privy  council  are  to  be 
transacted  there;  and  all  the  resolutions 
taken  th^eon  are  to  be  signed  by  such  of 
the  privy  council  as  advise  and  consent  to 
them.    [Cabinet.] 

The  court  of  pnyy  council  is  of  great 
antiquity ;  and  during  earlier  periods  of 
our  history  appears  not  always  to  have 
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confined  itself  to  mere  matten  of  state. 
It  had  always  and  still  has  power  to  in- 
quire into  all  offences  against  the  govern- 
ment, and  to  commit  offenders  for  the 
purpose  of  trial  in  some  of  the  courts  of 
law ;  but  it  often  assumed  the  cognisance 
of  questions  merely  affecting  the  property 
and  liberties  of  individuals.  This  is  evi- 
dent from  the  complaints  and  remon- 
strances that  so  frequently  occur  in  our 
history,  and  ultimately  from  the  declara- 
tory law  of  the  16  Chas.  I.  referring  to 
such  practices.  Probably  the  very  state- 
ment of  Sir  Edward  Coke,  that  the  sub- 
jects of  dieir  deliberation  are  the  "pub- 
lique  good,  and  the  honour,  defence, 
safdty,  and  profit  of  the  realm. . .  .private 
causes,  lest  they  should  hinder  the  pub- 
Uque,  they  leave  to  the  justices  of  the 
king's  courts  of  justice,  and  meddle  not 
with  them,"  proceeded  from  his  know- 
ledge that  such  limits  had  not  always  been 
observed,  and  his  jealousy  of  their  inva- 
sion. Several  other  passages  in  his  works 
seem  to  show  that  thb  was  so.  These 
encroachments,  in  one  arbitrary  reign, 
received  the  sanction  of  the  legislature. 
By  31  Hen.  VIII.  c  8,  the  king,  with 
the  advice  of  his  privy  council,  was  em- 
powered to  set  forth  proclamations  under 
such  pains  and  penalties  as  seemed  to 
them  necessary,  which  were  to  be  ob- 
served as  though  they  were  made  by  Act 
of  Parliament  It  is  true  there  was  an 
attempt  to  limit  the  effects  of  this,  by  a 
proviso  that  it  was  not  to  be  prejudicial 
to  any  person's  inheritance,  offices,  liberty, 
goods,  or  life.  The  statute  itself,  however, 
was  repealed  in  the  first  year  of  the  en- 
suing reign.  The  king,  with  the  advice 
of  his  council,  may  still  publish  procla- 
mations, which  are  said  to  be  binding  on 
the  subject;  but  the  proclamations  must 
be  consonant  to  and  in  execution  of  the 
laws  of  the  land.  The  attempts  to  en- 
large the  jurisdiction  of  the  council  ap- 
pear always  to  have  been  resisted  as 
illegal ;  and  they  were  finally  cheeked  by 
the  16  Chas.  I.  c  10.  That  statute  re- 
cites that  of  late  years  '*  the  council-table 
hath  assumed  unto  itself  a  power  to  inter- 
meddle in  civil  causes,  and  matters  only 
of  private  interest  between  party  and 
partv,  and  have  adventured  to  determine 
of  the  estates  and  liberties  of  the  subject. 


contrary  to  the  laws  of  the  land,  and  tibe 
rights  and  privileges  of  the  sabjecL"  By 
the  same  statute  it  is  declared  aindeoai^ed 
that  neither  his  majesty  nor  his  privy 
council  have  or  ought  to  have  any  juris> 
diction  in  such  matters,  bnt  that  tl^ 
ought  to  be  tried  and  determined  in  tl^ 
or£nary  courts  of  jusdce,  and  by  the  or- 
dinary courts  of  law. 

Subsequently,  however,  to  this  statute, 
in  matters  arising  out  of  the  jarisdictio& 
of  the  courts  of  the  kingdom,  as  in  colo- 
nial and  admiralty  causes,  and  also  in 
other  matters,  where  the  appeal  vras  to 
the  king  himself  in  council,  the  privy 
council  continued  to  have  C(»nizanee, 
even  though  the  questions  related  merdy 
to  the  property  of  individuals.  Bj  S  &  3 
Wm.  IV.  c.  92,  the  powers  of  the  high 
court  of  delegates,  both  In  eodesiasticsl 
and  maritime  causes,  were  transferred  to 
the  king  in  council.  The  decisiMi  of  these 
matters;  being  purely  legal,  it  was  found 
expedient  to  make  some  alterations  in  the 
court,  for  the  purpose  of  better  adapting 
it  to  the  dischar^  of  this  branch  of  hs 
duties.  Instances  had  before  oocorred 
where  the  judges  had  been  called  in  and 
had  given  extra-judicial  opinions  to  the 
privy  council ;  but  the  practice  was  m- 
convenient  and  unsatisfiictory,  and  all 
necessity  for  it  is  now  wholly  renaoved 
By  the  3  &  4  Wm.  IV.  c.  41,  the  jnrii- 
dicUon  of  the  privy  council  is  further 
enlarged,  and  there  is  added  to  it  a  body 
entitled  "the  judicial  committee  of  the 

Erivy  council."  This  bod  v  consists  of  the 
eeper  of  the  great  seal,  the  chief  justice 
of  the  King's  Bench  and  of  the  Common 
Pleas,  the  master  of  the  rolls,  the  vice 
chancellor  of  England,  the  chief  bsn» 
of  the  Exchequer,  the  judge  of  the  pre> 
rogative  court  of  Canterbury  and  of  die 
high  court  of  admiral^,  the  chief  jodgv 
of  the  bankruptcy  court,  and  all  memben 
of  the  privy  council  who  have  been  |ffe 
sidents  of  it,  or  have  held  the  office  c^ 
chancellor  or  any  of  the  before-named 
offices.  Power  is  also  given  to  the  king 
by  his  sign  manual  to  appoint  any  two 
other  persons  who  are  privy  oouneillors 
to  be  members  of  the  committee.  By  (• 
2,  all  anpeals  or  applications  in  prise 
suits,  and  m  all  other  suits  or  prooeedisrs 
in  the  courts  of  admiralty,  or  vioe-a6 
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minJt^r  courts,  or  any  other  oonrt  in  the 
plantatioiis  in  America  and   other   his 
majesty's  dominions  abroad,  -which  may, 
by  any  law,  statute,  commission,  or  usage, 
1>e  made  to  the  high  court  of  admiralty  in 
Cngland,  or  to  the  lords  commissioners  in 
prize  cases,  shall  be  made  to  his  majesty 
in  council;  and  such  appeals  shall  be 
made  in  the  same  manner  and  form  and 
^thin  such  time  wherein  such  appeals 
might,  if  this  Act  had  not  been  passed, 
have  been  made  to  the  said  high  court  of 
admiralty,  or  to  the  lords  commissioners 
in  prize  cases  respectively;  and  all  laws 
or  statutes  with  respect  to  any  such  ap- 
peals or  applications  shall  apply  to  any 
appeals  to  be  made  in  pursuance  of  this 
act  to  his  majesty  in  council ;  and  }  3, 
all  appeals  or  complaints  in  the  nature 
of  appeals  whatever  which   either   by 
virtue  of  this  Act,  or  of  any  law,  statute, 
or  custom,  may  be  brought  l)efore  his 
majesty,  or  his  majesty  in  council,  from 
or  in  respect  of  the  determination,  sen- 
tence, rule,  or  order  of  any  court,  judge 
or  judicial  officer,  and  all  such  appeals  as 
are  pending  and  unheard,  shall  from  the 
passug  of  this  Act  be  referred  by  his 
majesty  to  the  said  judicial  committee  of 
bis  privy  council ;  and  that  such  appeals, 
causes,  and  matters  shall  be  heard  by  the 
said  judicial  committee,  and  a  report  or 
recommendation  thereon  shall  be  made  to 
bis  majesty  in  council  for  his  decision 
thereon  as  heretofore,  in  the  same  manner 
and  form  as  has  been  heretofore  the  cus- 
tom with  respect  to  matters  referred  by 
bis  majesty  to  the  whole  of  his  privy 
council  or  a  committee  tliereof,  the  nature 
of  such  report  or  recommendation  being 
always  stated  in  open  court    The  judicial 
conmuttee  are  authorised  to  examine  wit- 
nesses on  oath,  and  to  direct  issues  to  be 
tried  by  a  jury.     The  judicial  committee 
has  the  same  power  of  punishing  con- 
tempts and  of  compelling  appearances, 
and  his  majesty  in  council  has  the  same 
power  of  enforcing  judgments,  decrees, 
and  orders  as  are  exercised  by  the  high 
court  of  Chancery  or  the  court  of  Kine's 
Benoh.     A  registrar  is  attached  to  me 
judicial  committee. 

The  privileges  of  a  privy  councillor, 
beyond  those  of  mere  honorary  precedence, 
formerly  related  to  the  security  of  his 


person.  If  any  one  struck  another  a  blow 
m  the  house  or  presence  of  a  privy  coun- 
cillor, he  was  nneable.  Conspiracy  by 
the  king's  menial  servants  against  the  life 
of  a  pnvy  councillor  was  felony,  though 
nothing  were  done  upon  it  By  9  Anne, 
c.  16,  any  unlawful  assault  by  any  person 
on  a  privy  councillor  in  the  execution*  of 
his  office  was  felony. 

These  statutes  have,  however,  been  now 
repealed,  bj  9  Geo.  IV.  c.  31,  and  any 
offence  agamst  a  privy  councillor  stands 
on  the  same  footing  as  offences  against 
any  other  individual.  (1  Co.  Lit.,  110» 
a,  n.  5;  3  Ingt,y  182;  4  /fu^,  52;  i 
Blackstone,  Ccm^  222 ;  Hallam's  ConstU 
tuiional  History,)    [Delegates,  Court 

OF.] 

PRIZE,  property  taken  from  an 
enemy.  The  term  is  generally  applied 
to  property  taken  at  sea  exclusively. 
The  law  of  prize  is  regulated  by  the  law 
of  nations.  Sentence  of  condemnation, 
that  is,  sentence  that  the  thing  captured 
is  prize,  and  that  consequently  the  pro- 
perty of  its  original  owner  in  it  is  ei>- 
tirely  divested,  must  be  pronounced  by 
a  court  of  the  capturing  power  duly 
constituted  according  to  the  law  of 
nations.  The  prize  court  of  the  captor 
may  sit  in  the  territory  of  an  ally,  but 
not  in  that  of  a  neutral.  Questions  of 
prize  are  by  the  English  law  disposed 
of  in  the  courts  of  Admiralty.  [Ad- 
miralty Courts.] 

PRIZE-MONEY.  All  the  Acts  relating 
to  army  prize-money  have  been  repealed 
by  2  &  3  Wm.  IV.  c.  63,  which  also 
enacts  that  all  captures  made  by  the 
army  shall  be  divided  according  to  such 
general  rule  of  distribution  as  the  king 
shall  direct  Apprizements  and  sales  of 
prize  and  capture  are  made  by  agents 
appointed  by  the  commanders  and  other 
commissioned  officers.  A  certified  list 
of  the  persons  entitled  to  share  in  the 
capture  is  transmitted  to  Chelsea  Hos- 
pital by  the  commanding  officer.  There 
is  a  penalty  of  500/.  for  altering  names. 
At  tne  end  of  three  months  from  the 
receipt  of  prize-money,  the  treasurer  of 
Chelsea  Hospital  is  required  to  notify  in 
Uie  *  London  Gazette '  and  in  two  Lon- 
don morning  papers  that  distribution 
will  be  made  at  the  end  of  one  month. 
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In  this  notification  the  share  of  an  in- 
dividual in  each  class  most  be  declared. 
Shares  of  prize-money  dae  to  a  non-com- 
missioned officer  or  soldier,  will  be  paid 
only  upon  personal  application,  or  to  his 
wife,  or  child,  father  or  mother, 
brother  or  sister,  or  to  the  regimental 
agent  of  his  regiment,  or  to  any  other 
regimental  agent  If  discharged,  a  cer^ 
tincate  must  accompany  the  application, 
signed  by  the  clergyman  and  one  of  the 
churchwardens  or  overseers.  Person- 
ating or  ialsely  assuming  the  name  and 
character  of  a  person  entitled  to  prise- 
money  with  fraudulent  intent  is  punish- 
able with  transportadon  for  life,  or  not 
less  than  seven  years.  By  3  &  4  Vict 
c  65,  the  Privy  Council  may  refer  to  the 
High  Court  of  Admiralty  matters  con- 
cerning booty  of  war  (property  captured 
by  land  forces).  The  Prize  Court  of 
the  Admiralty  is  the  proper  court  for  de- 
ciding on  matters  captured  by  naval 
forces.     [Admiralty  Coubts,  p.  29.J 

PRIZE  COURT.  [Admihaltt 
Courts.] 

PROBATE  AND  LEGACY  DU- 
TIES. These  duties  yield  a  sum  ex- 
ceeding two  millions  a-year.  The  legacy 
duty  is  charged  on  legacies  of  the  value 
of  20/.  and  upwards  out  of  personal  estate 
or  charged  upon  real  estate,  and  upon 
every  share  of  residue.  Legacy  to  a  hus- 
band or  wife  is  exempt  from  duty.  To  a 
child  or  parent,  or  any  lineal  descendant 
or  ancestor  of  the  deceased,  the  duty  is 
U.  per  cent;  to  a  brother  or  sister  or 
their  descendants,  SL  per  cent;  to  an 
uncle  or  aunt  or  their  descendants,  5/.  per 
cent ;  to  a  great  uncle  or  great  aunt  or 
their  descendants,  6/.  per  cent;  to  any 
other  relation  or  any  stranger  in  blood, 
10/.  per  cent  'ITie  probate  duty  is  pay- 
able on  the  total  sum  left  by  the  aeceased. 
For  sums  above  20/.  and  not  exceeding 
100/.  the  duty  is  10s.  if  there  is  a  will ; 
and  if  there  is  no  will  the  duty  of  10s.  is 
chargeable  on  sums  of  20/.  and  not  ex- 
ceeding 50/.  The  duties  continue  to  in- 
crease according  to  a  certain  scale  up  to 
1,000,000/.  The  following  tables  show 
the  operation  of  the  legacy  and  probate 
duties  for  nearly  half  a  century ;  and  in 
Porter's  •  Progress  of  the  Nation,'  vol.  iii. 
pp.  125-133,  will  be  found  some  useful 


and  interesting  oonsiderations  m  tbse 
duties  as  indications  of  the  pngres  d 
national  wealth  :— 


Duty  received 
fSrom  1797  to 
1845  incliulve. 

England    . 
Scotland    . 
Ireland 

LegHdea. 

.     36,696,279 

.       2,199,715 

829,499 

£39,725,493 

£. 
.       1,178,866 
88,073 
61,629 

TatnseraP 

InvwiBnft. 

£. 
29,110^ 

l,52l4te" 

iasi:i*:> 

Daty  receiyed 
in  1845 

Elngland    • 
Scotland    . 
Ireland 

31,814^6 

£. 

963^ 

66.631 
65.65* 

£1,328,568  l,095,a?5 
Return,  showing  the  Amoant  of  Capital 
on  which  the  several  IRates  of  Lc'ga^ 
Duty  were  paid  in  Great  Britain  in  tk 
Year  1845,  and  an  Abstract  of  ik 
Total  Amount  paid  under  each  Bsk 
since  1797 : — 


1845. 

179T-184i. 

>er  Cent.            £. 

Percent. 

if. 

U. 

24,087,848 

1/. 

6«2.TTi.sv 

8/.  lOf 

158,493 

2/. 

W:v/.- 

3/. 

14,599.335 

2/.  10£. 

70.6>3.i:- 

4/. 

9,774 

31. 

Zi^SMX^ 

y. 

.        1,802,19« 

41. 

UM^A'> 

6/.       . 

318,359 

5/. 

dO,MW,^'> 

8/.        . 

28,778 

61. 

IT.:*:.-" 

10/.        . 

4,606,925 

8/. 

ll,•^ll--^• 

10/. 

H3.:i*.> 

Total  .£45,599,714  Total  .  ^1,339.4 !<•  J : 

PROCESS  VERBAL  (/Vocawwid: 
is  a  term  derived  from  French  jurispn;- 
dence,  in  which  it  signifies  a  memoraoaaE: 
or  instrument  drawn  up  and  attested  bj 
officers  of  justice,  containing  a  ststostf  t 
of  the  circumstances  which  have  tsk*^ 
place  upon  the  execution  of  a  eommir 
sion,  upon  an  arrest,  up(m  a  precogBitii£ 
or  preliminary  examination  of  a  p^^ 
accused,  or  in  the  course  of  other  k£»< 
investigations,  and  set  forth  in  the  or3rr 
in  which  they  have  occurred.  The  tem 
is  now  frequently  applied  to  a  caak^' 
poraneous  detailed  minute  or  note  of  asj 
formal  proceeding,  though  not  occanrisf 
in  the  course  of  any  le^ai  inquiry;  ^^ 
instance,  a  note  of  the  discussions  vluc^ 
are  taking  place  during  the  negoti&ti« 
of  a  treaty. 
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PROCLAMATION.  By  the  consti- 
tatioD  of  England,  the  king  possesses  the 
prerogative  of  issuing  proclamations ;  for 
although  this  authority  is  exercised  by 
the  lord  mayor  in  the  city  of  London, 
and  by  the  heads  of  some  other  corpo- 
rations in  other  cities,  for  certain  limited 
purposes,  it  is  always  founded  upon 
custom  or  charter,  and  consequently  only 
exists  by  delegation  from  the  crown. 

The  nature  and  objects  of  royal 
proclamations  are  various.  In  some  in- 
stances they  are  merely  a  promulgation 
of  matters  of  state  or  of  acts  of  the  exe- 
cutive government  which  it  is  necessary 
that  all  persons  should  know,  and  upon 
notice  of  which,  as  presumed  to  be  con- 
veyed by  a  public  proclamation,  certain 
duties  attach  to  subjects.  Proclamations 
of  the  accession  of  a  new  king  or  a 
Uc-niise  of  the  crown,  and  proclamations 
for  reprisals  upon  a  declaration  of  war 
with  a  foreign  state,  and  for  rendering 
coiu  "current  within  the  realm,  are. ex- 
amples of  this  kind.  Another  class  of 
proclamations  consists  of  those  which  de- 
clare the  intention  of  the  crown  to  ex- 
ercise some  prerogative  or  enforce  .tlie 
execution  of  some  law  which  may  have 
been  for  a  lime  dormant  or  suspended, 
\>ut  which  a  change  of  circumstances 
renders  it  necessary  to  call  into  opera- 
tion. Thus  tlie  king  might  by  procla- 
mation in  the  time  of  war,  lay  an  embargo 
uyyou  shipping,  and  order  the  ports  to  be 
Siiut,*by  virtue  of  his  ancient  preroga- 
ti  ve  of  prohibiting  any  of  his  subjects 
from  leaving  the  realm.  [Ne  Exeat 
Regno.]  A  breach  of  the  duty  imposed 
or  declared  by  a  proclamation  of  this 
kind  would  be  punishable,  either  as  a 
contempt,  or  as  a  misdemeanor  at  com- 
mon law.  Another  and  the  most  useful 
class  of  proclamations  issued  by  the 
crown  consists  of  formal  declarations  of 
existing  laws  and  penalties,  and  of  the 
intention  of  government  to  enforce  them,, 
designed  as  some  o*  the  early  books  ternr 
it,  quoad  terrorem  populi,  and  merely  as 
admonitory  notice  for  the  prevention  of 
olfences.  A  familiar  instance  of  this 
kind  of  declaration  is  the  proclamation 
against  vice  and  immorality  appointed  to 
be  read  at  the  opening  of  all  courts  of 
quarter-sessions. 

VOL.  II. 


At  present  the  royal  prerogative  does 
not  authorise  the  creation  of  an  offence 
by  proclamation  which  is  not  a  crime  by 
the  law  of  the  land ;  in  the  language  of 
Sir  Edward  Coke  (3  InsL,  1C2),  "  Pro- 
clamations have  only  a  binding  force 
when  they  are  groimdcd  upon  and  en- 
force the  laws  of  the  realm."  In  early 
periods  of  our  history  after  the  Norman 
conquest,  the  power  of  the  crown  in 
this  respect  appears  to  have  been  much 
more  extensive,  and  instances  of  procla- 
mations may  be  found  in  Rymers 
*FoBdera,'  and  elsewhere,  which  imply 
an  assumption  of  almost  despotic  power 
by  the  crown.  In  the  reign  of  Henry 
Vlll.  it  was  enacted  by  the  statute  31 
Henry  VIII.  c.  8,  that  the  king,  with  the 
advice  of  his  council,  might  set  forth 
proclamations  under  such  penalties  and 
pains  as  to  them  might  seem  necessary, 
which  should  be  observed  as  if  they 
were  made  by  Act  of  Parliament ;  but 
this  statute  contained  an  express  declara- 
tion that  proclamations  should  not  alter 
the  law,  statutes,  or  customs  of  the  realm 
(Coke's  Reports,  part  12,  p.  75),  and  was 
repealed  about  five  years  afterwards  by 
the  Stat.  1  Edw.  VI.  c.  12.  A  strenuous 
attempt  was  made  in  the  reign  of  James 
I.  to  strengthen  the  crown  by  increasing 
the  prerogative  of  making  proclamations, 
which,  though  encouraged  and  promoted 
by  the  lord  chancellor  Ellesmere  and 
Bacon,  was  resisted  by  Coke,  and  occa- 
sioned great  alarm  ar>d  dissatisfaction 
among  the  people.  The  encroachments 
which  had  been  made  and  attempted  in 
this  respect  are  enumerated  and  com- 
plained of  in  the  'Petition  of  Griev- 
ances' by  the  Commons,  in  leiO 
f  Howell's  State  Trials^  vol.  ii.  p.  524)  ; 
and  in  the  same  year  it  was  expressly 
resolved  by  the  judges  (of  whom  Sir 
Edward  Coke  was  one)  that  the  king 
could  not  by  his  proclamation  create  an 
offence,  which  was  not  an  offence  before ; 
'  for  if  so,  he  might  alter  the  law  of  the 
land  by  his  proclamation.'  (Coke's  ^c- 
ports,  part  12,  p.  76.) 

PROCTOR,  an  officer  of  the  Ecclesias- 
tical courts,  whose  business  is  that  of  an 
agent  between  his  clients  and  the  courts  to 
which  he  is  attached.  It  is  a  shortened 
form  of  the  Roman  term  procurator.  He 
2Q 
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stands  in  a  similar  sitaation  to  that  of  an 
attorney  at  common  law  or  a  solicitor  in 
chancery.  There  are  about  120  proctors 
now  practising  in  the  several  coorts  of 
Doctors'  Commons,  London,  which  are 
four  in  number,  the  Court  of  Arches,  the 
Prerogative  Court,  the  Consistory  or 
Consistorial  Court  of  the  Bishop  of  Lon- 
don, and  the  Admiralty  Court 

In  commencing  a  suit  in  any  of  these 
courts,  the  proctor  is  appointed  by  a 
proxy  executed  by  the  dient,  by  which 
he  constitutes  him  his  agent,  and  pro- 
mises to  confirm  all  his  acts  as  by  law 
required  in  such  suit.  The  proctor  then 
proceeds  to  collect  the  &cts  of  the  case, 
and  to  apply  to  the  court  in  his  client's 
behalf;  to  draw  allegations  and  interro- 
gatories, and  summon  witnesses,  whose 
evidence  is  taken  down  in  private  by  the 
examiners,  who  are  proctors  appointed 
for  that  purpose.  This  evidence  is  de- 
I)osited  in  the  registry  of  the  court  in  which 
the  suit  is  brought,  and  is  not  allowed 
to  be  seen  by  any  party  until  such  time 
as  the  court  may  think  fit  to  order  pub- 
lication. No  viva  voce  evidence  is  re- 
ceived in  these  courts.  After  the  neces- 
sary information  has  been  collected  and 
arranged,  the  proctor  prepares  his 
client's  case,  to  be  put  into  the  hands  of 
the  advocates,  to  be  by  them  brought 
before  the  court,  if  they  deem  it  advi- 
sable. 

In  the  case  of  wills,  or  administrations 
with  the  will  annexed,  that  is,  where  the 
deceased  has  left  a  will,  but  has  not  ap- 
pointed any  executor,  the  executors  or 
administrators  are  sworn  to  the  due  ex- 
ecution of  the  will  of  the  deceased :  and 
they  make  affidavit  as  to  the  amount  of 
property,  time  of  death,  and  other  like 
matters.  The  proctor  then  makes  a  copy 
of  such  will  or  papers,  and  places  it 
before  the  registrar  of  the  court  to  be 
compared  with  the  original ;  the  copy, 
when  thus  compared,  is  returned  to  him 
with  the  probate  under  seal  of  the  court 
attached.  In  cases  of  administration,  he 
delivers  in  a  formal  account  of  the 
claims  of  the-  parties  who  apply  for 
letters  of  administration,  with  an  affidavit 
as  to  the  ^'alue  of  the  property  and  other 
particulars,  and  prays  the  court  to  decree 
letters  of  administration  also  under  seal 


of  the  court  These  instramenti  are 
then  delivered  to  the  executors  or  ad- 
ministrators, and  are  their  authority 
for  distributinff  the  property  of  the 
deceased  accor£ng  to  lus  irill,  or,  m  thr 
absence  of  a  will,  according  to  law. 

It  is  also  the  business  of  the  proctor  tp 
obtain  licences  ibr  marriage,  on  the  ap- 
plication of  either  of  the  parties  aboot  to 
contract  such  marriage,  and  to  drav  n 
affidavit  in  which  the  party  applying  for 
the  licence  declares  that  he  or  uie  knovs 
of  no  legal  impediment  to  sach  maniacc 
It  is  the  proctor's  duty  to  explain  rat 
nature  of  this  affidavit  to  his  client  vbo 
b  tiien  sworn  to  the  truth  of  it  before 
one  of  the 'advocates,  who  are  ap- 
pointed surrogates,  or  deputies  of  the 
judge.  The  affidavit  is  then  lodged 
in  the  Faculty  Office,  or  office  of 
the  Ticar-general,  and  licence  obtaixxd 
under  seal :  this  licence  remains  in  force 
for  three  months. 

The  proctor  in  many  cases  has  to  attai 
the  acts  of  bis  client,  and  for  this  p^ 
pose  he  is  appointed  a  notary  public  W 
his  power  as  such  extends  only  to  pro- 
ceedings in  his  OMm  courts,  and  not  to 
the  ^neral  business  of  a  notary.  TV 
official  titie  of  a  proctor  is  **notuT 
public,  and  one  of  the  procurators-ge&tra! 
of  the  Arches  Court  of  Canterbniy  ami 
of  the  High  Court  of  Admiralty." 

The  number  of  tiie  proctors  is  prevented 
from  increasing  very  rapidly  by  the  it^ 
strictions  on  taung  "clerk  apprentice:" 
only  the  thirty-four  senior  procton;  asd 
of  them  only  such  as  are  of  five  yean' 
standing  in  such  seniority,  are  allotred 
to  take  an  articled  clerk,  and  in  no  csft 
to  take  a  second  until  the  first  has  served 
five  years,  and  then  only  by  permissioB 
of  the  court  The  term  of  artidesbip  i$ 
seven  years,  which  is  legally  pe<}ii«<<l 
on  account  of  the  notarial  capaotr  ia 
which  they  have  to  act  Notwithsttnd- 
ing  these  regulations,  the  number  has 
materially  increased.  In  the  time  of 
Charles  II.  there  were  only  thirty-foor 
procurators-geneml  and  ten  superau- 
meraries.  The  proctors  wear  a  gowa  » 
a  badge  of  office  in  couit,  and  in  the 
Arches  a  cape  trimmed  with  ermine  is 
addition ;  and  on  certain  occasons,  sik^ 
as  upon  admission  or  attending  praui^ 
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on  the  first  day  of  Term,  a  wig  axnilar 
to  that  of  a  barrister.  They  are  ex- 
empted fh)m  serving  as  jurors  or  parish 
officers. 

The  appeal  from  these  courts  is  to  the 
Judicial  Conunittee  of  the  Privy 
Council,  where  the  proctor  conducts 
the  case  in  the  same  way  as  in  the  courts 
of  Doctors'  Commons,  but  is  obliged  to 
call  to  his  assistance  a  barrister,  m  ad- 
dition to  an  ecclesiastical  advocate. 
There  is  an  appeal-court  held  in  Doc- 
sors'  Commons,  but  it  is  only  for  busi- 
ness preliminary  to  the  cause  being 
heard  before  the  Privy  Council. 

The  courts  are  held  in  the  common 
hall  of  Doctor^  Commons,  situated  in 
the  College,  in  which  are  the  official 
residences  of  the  judges  and  advocates. 
The  proctors  have  no  inn,  or  regular 
locality,  but  are  very  inconveniently  dis- 
persed about  the  narrow  streets  near  the 
college. 

Attached  to  courts  of  the  province  of 
York  and  to  the  different  bishops'  courts 
are  similar  bodies  of  proctors,  who  differ 
only  in  trifling  drcumstances  from  those 
here  described. 

PROCURATOR  FISCAL.  [Advo- 
cate, Lord.] 

PROFIT,  one  of  the  three  parts  into 
which  all  that  is  derived  from  the  soil  by 
labour  and  capital  is  distributed,  the 
other  two  parts  being  wages  and  rent: 
frx>m  these  three  sources  arise  all  the 
revenues  of  the  community.  Profit  is 
therefore  the  surplus  which  remains  to  the 
capitalist  after  he  has  been  reimbursed 
for  the  wages  advanced  and  the  capital 
laid  out  during  the  process  of  production. 
To  obtain  this  surplus  is  the  only  object 
for  which  capital  is  employed. 

Profits  have  a  tendency  to  fall  to  the 
same  level  in  all  branches  of  industry ; 
for  if  the  ratio  of  profit  in  proportion  to 
the  capital  employed  be  greater  in  one 
than  in  another,  more  capital  will  be  di- 
rected to  that  which  affords  the  highest 
profit;  and  the  powers  of  production 
being  increased,  the  supply  is  greater, 
prices  fall,  and  the  equilibrium  of  profit 
is  restored.  When  the  employment  of 
capital  is  attended  with  extraordinary 
risk,  profits  are  nominally  high;  but 
after  deducting  the  losses  to  which  it  is 


exposed,  the  real  profits  tend  to  the  same 
level  ds  the  ordinary  rate.  The  pleasant- 
ness of  a  particular  occupation  may  in- 
duce those  who  pursue  it  to  be  content 
with  a  low  rate  of  profit  Unless  we  re- 
duce profits  from  their  apparent  to  tiieir 
real  value,  there  is  no  truth  in  the  maxim 
that  the  rate  of  profit  is  uniform  in  the 
same  country  at  the  same  time. 

The  naturid  tendency  of  profits  (whether 
arising  from  capital  emploved  in  agricul- 
ture or  in  manufactures)  is  to  decline  as 
the  necessities  of  the  population  render  it 
necessary  to  have  recourse  to  inferior 
soils.  Happily,  improvements  in  ma- 
chinery and  in  the  art  of  agriculture, 
better  oombinations  of  labour  and  capital, 
and  greater  fk^edom  of  commerce,  are 
calculated  to  arrest  this  retrograde  move- 
ment ;  and  to  such  sources  of  relief  every 
highly  advanced  country  must  look  as  a 
means  for  sustaining  its  prosperity ;  for 
whatever  diminishes  the  necessity  of  rais- 
ing food  ih>m  the  poorer  soils,  tends  to 
maintain  the  rate  of  profit 

Two  other  causes  have  great  influence 
upon  the  rate  of  profit,  namely,  wages 
and  taxation.  A  nse  in  wages  will  di- 
minish profits,  unless  industry  becomes 
more  productive;  but  if  production  is 
increased  both  may  rise  at  the  same  time, 
either  in  the  same  or  in  different  propor- 
tions according  to  circumstances. 

Taxation  will  diminish  profits,  unless 
wages  fall  or  industry  become  more  pro- 
ductive. Taxes  on  profits,  when  they 
fall  alike  upon  all  capital  engaged  in  pro- 
ductive industry,  are  paid  by  the  owners 
of  capital,  who  have  not  the  power  of 
charging  the  tax  upon  consumers.  The 
means  of  accumulation  are  diminished 
when  the  profits  of  only  certain  classes  of 
traders  are  taxed,  and  they  would  betake 
themselves  to  other  occupations  not  taxed, 
unless  they  could  charge  the  consumers 
with  the  tax  :  the  tax  therefore  falls  upon 
the  consumers. 

The  effect  of  the  competition  of  capi- 
talists in  reducing  the  rate  of  profit  has 
not  been  much  discussed  by  writers  on 
political  economy.  Mr.  M'CuUoch  says : 
— "  Competition  cannot  affect  the  produc- 
tiveness of  industry,  and  therefore  has 
nothing  to  do  with  the  average  rate  of 
profit."  In  reply  to  this  assertion  it  has 
2q  2 
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been  remarked  (^Edin.  Rev.^  No.  142,  p. 
443),  that  although  the  inferior  fertility 
of  newly  cultivated  soils  be  the  immediate 
cause  of  the  diminution  of  the  rate  of 
profit,  yet  it  is  nothing  but  the  competi- 
tion of  capitalists  which  drives  capital  to 
seek  the  inferior  soil,  and  induces  its 
owners  to  be  content  with  a  lower  rate  of 
profit.  The  capitalists  who  had  accumu- 
iai»d  at  the  old  rate  of  profit  are  content 
with  a  new  investment  producing  a  lower 
rate,  instead  of  consuming  their  savings 
un  productively. 

(Ricardo,  Principles  of  Political  Eco- 
nnmif  and  Taxation,  chaps,  v.  and  xiii. ; 
Mill,  Elements  of  Political  Economy^  c. 
ii.  sec.  3;  and  c.  iv.  sec.  6  ;  M'Culloch's 
ed.  of  the  Wealth  of  Nations,  note  vii. ; 
Hie  Laios  cf  Watjes,  Profits,  and  Rent ' 
investigated,  by  Professor  Tucker,  Phila- 
delphia, 1837.) 

PROHIBITION,  a  writ  to  probibit 
a  court  and  parties  to  a  cau&e  then  de- 
pending before  it  from  further  proceed- 
ing in  the  cause. 

A  writ  of  prohibitiSn*  may  issue  from 
any  of  the  three  superior  courts  of  com- 
mon law  at  Westminster,  and  also  from 
each  of  the  common-law  courts  of  Chester 
and  Lancaster.  It  is  generally  stated 
that  a  writ  of  prohibition  may  issue 
from  the  Court  of  Chancery ;  but  the 
Court  of  Chancery  acts  by  injunction 
addressed  only  to  the  parties,  and  does 
pot  interfere  with  the  court 

It  may  be  addressed  by,  any  of  the 
three  superior  courts  to  any  other  tem- 
poral court;  such  as  the  Admiralty 
Courts,  to  courts-martial,  a  court  baron, 
any  other  inferior  court  in  a  city  or 
borough,  to  the  Cinque-Ports  courts,  the 
ducliy  or  county  palatine  courts,  the 
chancery  of  Chester,  the  Stannary  courts, 
the  Court  of  Honour  of  the  Earl-Mar- 
shal, to  the  Commissioners  of  Appeals  of 
Excise,  to  any  court  by  usurpation  witli- 
out  lawful  authority,  or  to  a  court  whose 
authority  has  expired.  When  any  one 
has  a  citation  to  a  court  out  of  the  realm; 
a  prohibition  lies  to  prevent  his  answer- 
ing. It  seems  also  that  it  might  issue  to 
the  Court  of  Exchequer  and  to  the 
Court  of  Common  Pleas ;  but  not  to  the 
Court  of  Chancer^-,  nor  is  tliere  any  in- 
stance of  a   prohibition  to  the  King's 


I  Bench.     It  may  be  granted  by  asj  of 
the  three  superior  commoD-law  ooqrts  to 
'  any  spiritual  court,  and  by  the  eominos- 
>  law  courts  of  Chester  and  Lancaster  to 
I  the  spiritual   courts  within  the  eoont} 
I  palatine  and  duchy. 
I      The  writ  is  grantable  in    all  cases 
where  a  court   entertains     mattK*  not 
.  within     its     jurisdiction,     or     where, 
I  though  the  matter  is  within  its  joiis- 
diction,  it    attempts     to    try  by  rales 
other    than    those    recognised   by  t^' 
I  law    of     England.      Matter     may   U 
I  said  to  be  not  within  the  juria^cdon  of 
I  a  court  in  two  senses:    1,  when  the  scb- 
!  jcct-matter  entertained  is  in  its  catsre 
I  not  cognizable  by  the  court ;    %  where 
!  the  subject-matter  is  in  its  nature  c^- 
nizable  by  the  court,  but  lies  out  of  tk 
local  district  where  only  that  court  ha^ 
jurisdiction ;   or,  in  the  case  of  a  ecort 
whose  jurisdiction  is  general,  when  ttf 
subject-matter  lies  in  a  local  district  ei- 
empt  from  the  general   jurisdictioo  r-f 
the  court  or  where  the  subject-matter  (S 
the  cause  relates  to  persons  over  wboE 
the  court  has  no  jurisdiction.     The  sab- 
ject  of  prohibition  comprehends  the  cir- 
cumstances under  which  it  is  grantaUr : 
the  person  who  may  obtain   it,  and  tb 
form  and  incidents  of  the   proceeding  ; 
which  heads  belong  to  legal  treatises. 

If  parties  proceed  after  a  writ  of  pro 
hibition  has  been  obtained  and  scninl 
they  are  liable  to  an  attachment  for  co:-' 
tempt. 

(Comyns*s  Digest  ;  Bacon's  Abri'k'- 
ment  ;  Viner*s  Abridgment  ;  tit  **  Pn- 
hibition,"  2  Inst.,  599;  3  Blacksto^ 
Com.,  c.  7.) 

The  power  of  the  common-law  cootb 
to  issue  writs  of  prohibition,  and  the 
mode  in  which  they  exercised  that  power, 
have  often  been  the  subject  of  great  i^ 
pute  between  the  common-law  jad^^ 
and  the  ecclesiastics.  The  ecclesiastics 
have  several  times  exhibited  many  ar- 
ticles of  grievance  before  the  parliameD: 
and  privy  council  against  the  oommos- 
law  judges.  The  most  famous  of  these  are 
the  **  Articuli  Cleri."  exhibited  by  Arch- 
bishop Bancroft,  in  the  name  o('^ 
whole  clergy,  in  the  third  year  of  tk 
reign  of  Jaines  I,  They  are  given  s^ 
length  by  Lord  Coke  (2  /i«f.  599),  »iii 
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a  full  view  of  the  nature  of  the  contro- 
versy between  the  parties,  and  the  unani- 
mous answers  of  the  judges. 

A  system  of  law  which  contains  so  many 
rules  on  Prohibition  is  an  imperfect  sys- 
tem. It  does  not  seem  inconsistent  with 
the  best  system  of  law  that  a  supreme  court 
should  have  the  power  in  certain  cases 
of  prohibiting  inferior  courts  from  ex- 
ercising juriraiction.  The  power  how- 
ever is  most  necessary  in  a  country  in 
which  the  law  has  been  developed  out  of 
many  incongruous  and  conflicting  ele- 
ments, and  there  is  a  variety  of  courts, 
each  of  which  has  a  separate  jurisdic- 
tion, the  result  of  which  is  that  the  supe- 
rior courts  by  a  kind  of  necessity  must 
sometimes  interfere  to  prevent  wrong 
being  done. 

PROLOCUTOR.    [Convocation.] 

PROMISSORY  NOTE.  [Exchange, 
Bill  of;  Money.] 

PROPERTY  18  derived,  probably 
through  the  French  language,  from  the 
Latin  word  Proprietas,  which  is  used  by 
Gains  (ii.  89)  as  equivalent  to  ownership 
(dominium,')  and  is  opposed  to  possession. 
[PossEssio.j  The  etymology  of  the 
word  propnetas  (proprius)  suggests  the 
notion  of  a  thing  bein^  a  man's  own, 
which  general  notion  is  contained  in 
every  definition  of  property.  A  foreign 
writer  defines  ownership  or  property  to 
be  "the  right  to  deal  with  a  corporeal 
thing  according  to  a  man's  pleasure, 
and  to  the  exclusion  of  all  other  per- 
sons." 

The  definition  excludes  incorporeal 
things,  which  however  are  considered 
objects  of  property  in  our  law,  and  were 
also  considered  as  objects  of  property  in 
the  Roman  law,  under  the  general  name  of 
jura  or  jura  in  re ;  they  were  considered  as 
detached  parts  of  ownership,  and  so  op- 
posed to  Dominium,  a  word  which  repre- 
sented the  totality  of  the  rights  of  owner- 
ship. (Savigny,  Jbas  Recht  des  Besitzea, 
.*ith  ed.,  p.  166.)  This  definition  also  de- 
scribes property  as  consisting  in  a  right, 
by  which  word  right  is  meant  *•  a  leaal 
power  to  operate  on  a  thing,  by  which  it 
is  essentially  distinguished  from  the  mere 
possession  of  the  thing,  or  the  physical 
power  to  operate  upon  it  Consequently 
such    a  right   is    not   established    by 


the  posFCssion  of  the  thing ;  and  it  is 
not  lost  when  the  possession  of  a  thing  is 
lost.  Such  a'  right  can  also  be  en- 
forced by  him  who  possesses  the  right  by 
an  actio  in  rem  a^inst  every  person 
who  possesses  the  thing,  or  disputes  his 
right  to  it."  (Mackeldey,  Lehrbuch  des 
heutigen  R'Om.  Rechts,  ii.  p.  1-36.)  This 
definition,  which  is  characterised  by  more 
precision  than  that  of  Blackstone  (ii.  1), 
may  be  adopted,  with  this  limitation,  that 
to  deal  with  a  corporeal  thing  acco^ing 
to  a  man's  pleasure,  must  not  be  such  a 
dealing  as  will  prevent  other  people 
from  dealing  with  their  property  at  their 
pleasure.  The  extent  of  this  limitation 
is  very  indefinite ;  but  such  a  limitation 
must  be  admitted  as  necessary.  A  man 
may  destroy  his  own  property  if  he  likes, 
but  the  destruction  must  not  be  in  such 
manner  as  to  destroy  any  other  man's 
proiHjrty.  \\y  property  then  is  here  un- 
dei-stood  that  which  the  positive  law  of 
a  country  recognises  as  property,  and 
for  the  protection  or  recovery  of  which 
it  gives  a  remedy  by  legal  forms  against 
every  person  who  invades  the  property, 
or  has  the  possession  of  it. 

Austin  observes  (*  An  Outline  of  ^  a 
Course  of  Lectures  on  General  Juris- 
prudence') that  "  dominion,  property,  or 
ownership  is  a  name  liable  to  objection. 
For,  first,  it  may  import  that  the  right  in 
question  is  a  right  of  unmeasured  dura- 
tion, as  well  as  indicate  the  indefinite 
extent  of  the  purposes  to  which  the  en- 
titled person  may  turn  the  subject  Se- 
condly, it  often  signifies  property,  with 
the  meaning  wherein  property  is  dis- 
tinguished from  the  right  of  possession. 
Thirdly,  dominion,  as  taken  with  one  of 
its  significations,  is  exactly  co-extensive 
with  jxtft  in  rem,  and  applies  to  every 
right  that  is  not  jus  in  personam**  The 
first  sense  of  the  word  property  is  ex- 
pounded by  determining  the  quantity  and 
quality  of  an  estate  as  understood  in 
English  law.  As  to  the  second,  posses- 
sion is  of  itself  no  right  but  a  bare  fact 
and  its  relation  to  rights  in  rem  is  the 
same  as  the  physical  to  the  legal  power 
to  operate  on  a  thing.  The  doctrine  ol 
possession  is  therefore  distinct  from  and 
should  precede  the  doctrine  of  property. 
The  third  sense  of  property  has  reference 
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to  the  legal  modes  of  obtaining  the  pos- 
session of  a  thing  in  which  a  man  can 
prove  that  he  has  property  and  a  present 
right  to  possess. 

A  complete  view  of  property,  as  re- 
cognised by  any  given  system  of  law, 
would  embrace  the  following  heads, 
which  it  would  be  necessary  to  exhaust, 
in  order  that  the  view  should  be  com- 
plete. It  would  embrace  an  enumera- 
tion of  all  the  kinds  or  classes  of  things 
which  are  objects  of  property  :  the  ex- 
position of  the  greatest  amount  of  power 
over  such  things  as  are  objects  of  pro- 
perty, which  a  man  can  legally  exercise 
— and  connected  with  this,  the  different 
parts  or  portions  into  which  the  totality 
of  the  ri^ht  of  property  may  be  divided 
or  conceived  to  be  divided :  the  modes 
in  which  property  is  legally  transferred 
from  one  person  to  another,  that  is,  ac- 
quired and  lost :  the  capacity  of  parti- 
cular classes  of  persons  to  acquire  and 
transfer  property  as  above  understood ; 
or,  to  take  the  other  view  of  this  divi- 
sion, an  enumeration  of  persons  who 
labour  under  legal  incapacities  as  to  the 
acquisition  and  loss  of  property. 

The  general  division  of  property  in 
the  English  law  is  into  Things  Real  and 
Things  Personal,  the  incidents  to  which 
are  in  many  respects  different  in  the 
system  of  English  law. 

Things  Real  are  comprehended  under 
the  terms  of  Lands,  Tenements,  and 
Hereditaments.  The  word  Heredita^ 
ments  is  the  most  comprehensive  of 
these  terms,  because  it  comprehends 
every  thing  which  may  be  an  object  of 
inheritance,  both  Things  Real,  and  also 
some  Personal  Things,  such  as  heirlooms, 
which  are  objects  of  inheritance. 

Hereditaments  are  divided  into  Things 
Corporeal  and  Incorporeal.  A  Corpo- 
real  Hereditament  is  land,  in  the  legal 
sense  of  the  term.  An  Incorporeal 
Hereditament  is  defined  by  Blackstone 
to  be  '*  a  right  issuing  out  of  a  thing  cor- 
porate (corporeal),  whether  real  or  per- 
sonal, or  concerning  or  annexed  to,  or 
exerciseable  within  &e  same."  Perluips 
the  definition  is  not  quite  exact,  and  it 
would  not  be  easy  to  make  an  exact  de- 
finition. The  Things  Incorporeal  of  the 
English  law  correspond  in  their  general 


character  to  the  Res  Incorporaks  of  the 
Roman  Law,  one  distinguishing  darac- 
ter  of  which  is  that  they  are  incapabk  of 
tradition  or  delivery  (Gains,  iL  2S): 
the  Res  Corporales  of  the  Roman  Law 
are  things  which  are  capable  of  trsditiQc, 
whether  moveable,  as  a  horae,  or  ifit- 
moveable,  as  a  house.  The  iDCoqnral 
hereditaments  enumerated  by  Blacbtoae 
are,  Advowsons,  Tithes,  ComsioDS, 
Ways,  Offices,  Dignities,  Fnmduses, 
Corodies  or  Pensions,  Annuities,  asd 
Rents. 

The  interest  which  a  man  can  have  is 
any  land,  tenement,  or  hereditament,  is 
called  an  Estate ;  and  this  word  oooh 
prises  the  greatest  amount  of  power  sod 
enjoyment,  both  as  to  time  and  maimer, 
which  a  man  can  legally  ha^e  over  aod 
in  any  of  the  three  things  just  enuDr 
rated,  as  well  as  the  smallest  legii 
amount  of  such  power  and  eaajoymat: 
it  also  comprises,  under  the  notioD  of 
time,  the  determination  of  the  poiod 
when  his  power  and  enjoyment  shall 
commence,  as  well  as  when  they  fihall 
cease.    [Estate.] 

With  reference  to  an  estate,  the  time 
during  which  the  right  of  enjoynted 
continues  is  usually  expressed  by  the 
term  Quantity  of  Estate.  The  maimer 
in  which  the  enjoyment  is  to  beexeresed 
during  this  time  is  often  expressed  bj 
the  term  Quality  of  Estate;  thus  a  loas 
may  eigoy  an  estate  solely  or  in  joist- 
tenancy. 

A  person  may  have  the  estate  boUi  as 
to  quantitr  and  quality  in  the  toose 
above  explained,  either  with  or  witboof 
the  right  to  the  beneficial  eujoymeot 
The  person  who  has  merely  the  EsW*j 
in  quantity  and  quality  luus  the  bare 
legal  Estate.  He  who  has  not  the  right 
to  the  Estate  in  quantity  and  quality,  ss 
above  explained,  but  merely  to  the  e&* 
joyment  of  such  estate,  while  the  oihff 
has  not,  is  said  to  have  the  eqoitsl^ 
estate.  The  term  quality  of  estate  wi^ 
be  used  to  express  this  equitable  interest: 
but  inasmuch  as  we  want  a  word  to  ei- 
press  the  manner  and  mode  of  enjojiaf 
an  estate  as  distinct  from  the  time  of 
enjoyment,  and  as  quality  is  the  word 
used  to  express  that  manner  and  node, 
it  must  not  be  used  in  a  difibrent  sooe. 
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It  has  been  said  that  this  distinction 
between  legal  and  benefidal  or  equitable 
proper^  is  peculiar  to  the  English  law. 
(Lord  Slansfield,  1  T.  E,,  759,  n.)  But 
these  two  kinds  of  property  existed  in  the 
Roman  law,  and  the  theory  of  the  diTision 
of  ownership  or  property  into  Quiritarian 
or  legal,  and  bonitarian,  beneficial,  or 
equitable,  was  fuUy  dereloped.  Its  ori- 
^n  in  the  Roman  law  is  not  certain ;  but 
it  is  a  probable  conjecture  that  its  origin 
80  iar  resembled  the  origin  of  the  like 
diTision  in  English  law,  that  it  was  due 
to  the  attempt  to  get  rid  of  the  difficulties 
attending  the  alienation  of  property  by 
the  old  legal  forms.  '*  There  is,"  says 
Grains  (ii.  40),  **  among  other  nations 
(peregrini)  only  one  kind  of  ownership 
or  property  (dominium),  so  that  a  man  is 
either  owner  or  not;  and  it  was  the  same 
in  the  old  Roman  law,  for  a  man  was 
either  owner  *ex  jure  quiritium,'  or  he 
-wBB  not.  But  ownership  was  afterwards 
diyided,  so  that  one  man  may  now  be 
owner  of  a  thing  ex  jure  qairitium,  and 
ancyther  may  have  the  same  thing  in 
bonis.  For  if  in  the  case  of  a  res  man- 
cipi,  I  do  not  transfer  it  to  you  by  manci- 
patio,  or  in  jure  oessio,  but  only  deliver 
it,  the  thing  indeed  will  become  yours 
beneficially  (in  bonis\  but  it  will  remain 
mine  l^ally  (ex  jure  quiritinm),  till  you 
have  acquired  the  property  by  usucapion ; 
for  as  soon  as  the  time  of  usucapion  is 
completed,  from  that  time  it  begins  to  be 
vours  in  fall  ownership  (pleno  jure),  that 
IS,  the  thing  begins  to  be  yours  both  in 
bonis  and  in  jure,  just  as  if  it  had  been 
transferred  by  mancipatio  or  in  jure 
cessiow"  This  passage  seems  to  suggest  a 
conjecture  as  to  the  origin  of  the  distinc- 
tion between  legal  and  equitable  property 
-which  was  of  so  much  importance  in 
Roman  law.  The  distinction  between 
the  two  kinds  of  ownership  or  property 
was  as  clearly  marked  as  m  our  system, 
though  it  was  not  applied  to  all  the  pur- 
poses to  which  this  divided  or  double 
ownership  is  applied  in  our  system. 

A  view  of  the  modes  in  which  property 
is  legally  transferred  from  one  person  to 
another,  and  of  the  legal  capacity  of  per- 
sons to  transfer  and  acqmre  estates  in 
lands  and  tenements,  belongs  to  legal 
treatises. 


^Personal  Property  is  not  sufiRciently 
described  by  the  term  **  moveables,"  for 
certain  estates  in  land  are  personal  pro- 
perty, and  are  comprehended  under  the 
term  Chattels  Real.  [Chattels.]  Terms 
for  years  are  an  example  of  chattels  real ; 
and  they  pass  together  with  the  rest  of  a 
man's  personal  estate  to  the  executor,  the 
universal  successor.  Chattels  Personal 
are  all  other  personal  property,  and  are 
said  by  Blackstone  "  to  be  properly  and 
strictly  speakins  things  moveabhy  which 
may  be  aunexed  to  or  attendant  on  the 
perBon  of  the  owner,  and  carried  about 
with  him  from  one  part  of  the  world  to 
another.  Such  are  animals,  household 
stuff,  money,  jewels,  coin,  garments,  and 
everything  else  that  can  properly  be  put 
in  motion,  and  transferred  ih>m  place  to 
place."  Personal  property  as  thus  de- 
fined corresponds  to  the  mobilia  or  res 
mobiles  of  the  Roman  law ;  but  this  is  a 
very  inadequate  description  of  personal 
property  as  recognised  by  the  English 
law.  And  herein  we  first  perceive  the 
greater  certainty  and  distinctness  of  the 
kw  relating  to  real  propertv  compared 
with  the  law  relating  to  chattels;  the 
things  which  can  be  the  objects  of  real 
property  are  defineable,  as  well  as  the 
estates  that  can  be  had  in  them;  the 
things  that  can  be  the  objects  of  personal 
property  are  hardly  determinable,  and 
the  estates,  or  more  properly  the  interests, 
which  a  man  may  have  in  them,  are 
perhaps  also  less  determinate.  As  ex- 
amples of  objects  of  personal  properly', 
which  in  no  way  come  within  Black- 
stone's  description,  we  may  instance  pa- 
tent-rights and  copyrights,  which  are 
things  incorporeal,  though  not  heredita- 
ments, and  are  the  objects  of  property  in 
a  sense. 

A  quantity  of  stock  in  the  public  funds 
is  not  money,  though  often  talked  of  as 
such,  but  still  it  is  property  in  a  sense ; 
for  it  is  a  legal  right  to  a  per|)etual  an- 
nuity paid  by  the  State,  and  it  is  a  thing 
that  can  be  bought  and  sold.  Even  debts 
due  to  a  testator  or  intestate  are  con- 
sidered as  property  with  respect  to  probate 
and  letters  of  administration;  still  they 
are  not  expressed  by  the  term  goods  and 
chattels  in  the  letters  of  administration, 
but  by  the  term  "credits,"  for  as  debts 
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are  not  the  proper^  of  a  man  to  whom 
they  are  due,  until  he  gets  them,  so  they 
cannot  become  property  simply  because 
he  happens  to  die. 

The  system  of  the  English  law  as  to 
the  nature  of  property  is  peculiar,  and  the 
modes  in  which  it  can  be  acquired  and 
transferred  are  also  in  many  ret^pects  pe- 
culiar, especially  in  the  case  of  Real 
Estate.  The  discussion  of  these  matters 
properly  belongs  to  legal  treatises. 

Property  in  Chattels  may,  like  property 
in  Things  Realf-raiy  as  to  quantity  and 
quality  of  interest,  though  things  personal 
are  not  capable  of  such  extended  and 
various  modifications,  analogous  to  estates, 
as  things  real  are.  As  to  quantity,  that 
is,  duration,  a  man  may  have  the  use  of  a 
personal  thins  for  life,  and  another  may 
have  the  absolute  property  in  it  after  his 
death.  As  to  quality-,  persons  may  own 
a  thing  personal  as  joint  tenants  and  as 
tenants  in  common.  There  is  an  equi- 
table property  in  chattels  as  well  as  in 
things  r^.  Mone^,  for  instance,  is  often 
paid  to  a  trustee,  in  order  that  he  may 
give  the  interest  of  it  to  one  person  for 
life,  and  after  his  death  pay  the  money  to 
another.  The  tmstee,  so  long  as  he 
holds  the  money,  has  the  lepal  property 
in  the  money,  and  in  the  thing  in  which 
the  money  is  invested.  A  legatee  has 
only  an  equitable  interest,  even  in  a  spe- 
cific legacy,  after  his  testator's  will  is 
proved,  until  the  executor  gives  the 
thing  to  him,  or  in  some  clear  way  ad- 
mits his  right  to  it. 

Property  in  a  thing  must  not  be  con- 
fbundra  with  a  faculty  or  power  to  dis- 
pose of  the  thing  in  certain  ways.  A' 
man  may  have  a  power  to  do  a  certain 
act  with  reference  to  property,  without 
having  any  property  in  the  thing;  or  he 
may  have  a  property  in  the  thing  of 
a  limited  quantity,  and  also  a  power 
to  dispose  of  the  thing  in  a  certain  way. 
Thus  a  tenant  for  life,  who  has  only  a 
limited  property  in  land,  may  have  a 
power  given  to  him  to  make  leases, 
subject  to  certain  conditions,  of  the  pro- 
perty of  which  he  is  tenant  for  life. 

The  property  which  is  called  copyright 
or  patent  is  not  strictly  property.  It 
consists  in  a  power  to  do  certain  acts,  as 
to  produce  and  sell  a  certain  work  or 


print  or  machine;  and  the  power  or 
faculty  is  made  effective  hy  the  duty  lis- 
posed  on  everybody  else  of  abstzniiE^ 
from  making  and  selling  such  tbice. 
The  things  that  are  produced  by  vinse 
of  such  a  power  are  objects  af  propenr, 
but  the  copyright  or  patent  right  i* 
merely  a  power  or  fiaiculty  which  is  givm 
exclusively  to  a  determinate  peisoti  c>r 
persons  for  a  determinate  time. 

The  notion  of  property  is  nniversaL 
though  the  particular  rules  as  to  property 
vary  in  different  countries.  Sodety  rt&s 
on  two  things  chiefly,  marriage  and  the 
notion  of  property.  The  notion  of  mar- 
riage varies  in  different  countries^  hni 
there  is  perhaps  no  set  of  people  amcnc 
whom  it  does  not  exist  in  some  form. 
It  is  the  foundation  of  the  notion  of  s 
family,  an  essential  element  of  a  St3ir. 
In  fact  the  notion  of  marriage  implies  » 
species  of  property,  which  consists  in  the 
exclusive  dominion  which  a  man  thereby 
obtains  over  a  woman's  person,  and  cvt-r 
the  children  which  are  the  frait  of  thtar 
union.  A  community  of  women  15  a 
thing  as  impossible  as  a  community  sf( 
property,  to  which  the  mass  of  mankizd 
have  an  invincible  repugnance  foiisl=J 
on  the  natural  desire  of  man  to  appropriaie 
things  to  his  own  use.  Fixed  rules  ihs-a 
for  the  acquisition  and  maintenance  of 
property  are  essential  to  the  existence  of 
society  and  of  government :  without  sncli 
rules  there  would  be  anarchy.  Those 
who  are  suffering  from  abject  poverty, 
and  tliose  who  wish  to  enjoy  witfaoni 
labour,  may  not  recognise  the  necessity 
of  these  fixed  rules :  they  have  often  a 
vague  notion  that  they  would  gain  some- 
thing b^  the  destruction  of  all  existing 
appropriations  of  the  wealth  of  society. 
But  all  or  nearly  all  who  have  any  pro- 
perty cannot  iail  to  see  that  they  Vooid 
certainly  lose  something  by  snch  a  chan^ 
and  might  gain  nothing.  Those  who 
see  still  more  clearly  into  the  nature  of 
human  society,  know  that  there  can  Iv- 
no  increase  of  the  national  wealth,  of 
which  all  industrious  people  receive  a 
share,  if  tliose  who  labour  are  not 
secured  in  the  enjoyment  of  that  wbicL 
they  obtain  by  their  labour.  The  enof 
mous  disparities  which  exist  in  m<»i 
countries  between  the  wealth  of  tbosa 
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"who  baTe  more  than  they  can  use  and  the 
pittance  of  the  great  mass  who  live  by 
their  daily  toil,  often  make  even  reflecting 
people  for  a  moment  imagine  that  things 
might  be  better  arranged.    But  careful 
consideration  finally  establishes  a  general 
conviction  that  hard  and  stem  as  the  laws 
are  which  punish  all   infringement  of 
the  rights  of  property,  they  are  absolutely 
essential  to  ihe  existence  and  well-being 
of  society.      The  decree  of  the  penalties 
and  punishments  which  are  inflicted  on 
those  who  break  the  rules  which  guard 
each  man's  property,  may  often  be  ex- 
cessive, and  property  may  be  better  main- 
tained by  moderate  than  by  excessive 
punishment     But  all  experience  and  all 
sound  reason  combine  to  prove  that  the 
maintenance   of    the   most    unbounded 
wealth  that  an  individual  can  acquire  is 
as  much  the  interest  of  every  member  of 
society  as  the  maintenance  to  the  poorest 
man  of  his  daily  earnings.    No  limits 
can  consistently  with  the  general  interest 
be  placed  on  a  man's  power  to  acquire 
property  by  the  employment  of  his  capital, 
his  industry,  and  his  skill.     Some  limits 
may  be  properly  put,  but  it  is  very  difli- 
cult  to  say  what  they  should  be,  on  his 
power  of  giving  that  which  he  has  ac- 
quired, and  on  his  power  of  making  dis- 
positions of  it  which  shall  extend  beyond 
his  own  life.    [Primogeiciture.] 
PROPERTY  TAX.     [Tax.] 
PROROG  ATION.     [Parliament.] 
PROSTITUTION.      The  history  of 
prostitution  would  make  a  curious  chap- 
ter iu  the  history  of  society.     It  appears 
that  in  all  comitries  and  in  all  ages  there 
have  been  women  who  have  prostituted 
their  bodies  for  hire.     The  practice  has 
been  viewed  in  very  different  lights  in 
diflerent  countries,  but  probably  in  all 
countries  it  has  been  attended  with  a  cer- 
tain degree  of  infamy. 

As  marriage  and  the  formation  of  a 
family  are  the  foundation  of  all  society, 
anything  which  checks  marriage  or  en- 
courages promiscuous  intercourse,  must 
be  considered  as  opposed  to  the  general 
interest  But  prostitution  in  some  form 
or  degree  will  probably  always  exist: 
and  the  object  of  good  government  should 
be  to  make  such  regulations,  if  any,  as 
may  reduce  it  to  the  least  amount    There  , 


is  a  difference  between  concubinage,  or 
the  regular  cohabitation  of  uumarri^  per- 
sons, and  that  promiscuous  intercourse 
which  is  fornication.  Concubinage  may 
externally  appear  a  marriage,  and  the 
evil  to  society  from  had  example  or  dis- 
orderly conduct  may  be  entirely  absent, 
though  there  are  reasons  enough  why  it 
may  often  offend  a^inst  good  order  and 
decency.  The  mam  disadvantage  of  con- 
cubinage in  a  political  view  is  that  the 
woman  is  deprived  of  all  those  rights  to 
which  marriage  entitles  her,  and  the  chil- 
dren are  exposed  to  neglect  It  is,  how- 
ever, a  thing  which  is  best  left  to  the 
control  of  positive  morality.  If  the  posi- 
tive morality  of  any  given  society  dis- 
countenances it,  that  is  a  suflicient  check : 
if  the  positive  morality  looks  on  it  as  a 
matter  of  indifference,  legislative  enact- 
ments will  be  ineffectual. 
The  same  principles  do  not  apply  to 

{>rostitution.  The  laws  of  all  well  regu- 
ated  societies  should  interfere  so  far  at 
least  as  to  prevent  open  indecency  and 
check  any  disturbance  which  may  be 
caused  in  houses  to  which  persons  resort 
for  fornication.  But  here  also  the  posi- 
tive morality  of  society  will  be  the 
strongest  check,  when  the  positive  mo- 
rality of  the  mass  is  opposed  to  the  irregu- 
lar connection  of  the  sexes.  The  practice  of 
licensing  prostitutes  and  subjecting  them 
immediately  to  the  control  of  the  police 
is  at  least  a  matter  of  doubtful  policy. 
Where  it  has  long  existed,  there  may  be 
reasons  for  contuming  this  system ;  but 
there  are  weighty  reasons  against  intro- 
ducing it  into  any  society  where  it  has 
not  been  long  established. 

The  most  efficient  check  to  prostitution 
will  be  the  improvement  of  the  early 
education  of  females  of  the  poorer  classes, 
from  among  whom  the  great  mass  of 
prostitutes  come.  The  solicitation  of 
chastity  proceeds  from  the  male,  and  the 
temptation  is  money,  which  gives  a  wo- 
man the  hope  of  living  without  labour 
and  of  indulging  in  dress  and  other  things 
which  her  station  in  life  does  not  allow 
her.  The  immediate  inducements  which 
lead  women  to  surrender  their  chastity 
are  no  doubt  as  numerous  and  various  as 
their  condition  and  dispositions.  But  the 
temptation  of  money  operating  upon  po- 
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▼crty  and  on  the  ignorance  and  inexpe- 
rience of  young  women  is  certainly  the 
mo6t  powerful  of  the  causes  of  seduction. 
Those  who  would  direct  their  efforts  to- 
wards diminishing  an  evil  which  can 
never  be  entirely  removed  will  succeed 
best  by  attempting  to  remove  the  main 
causes  of  it ;  by  supporting  every  measure 
which  will  give  to  the  le^uring  classes 
better  wages,  and  secure  to  them  a  better 
and  more  practical  education  than  they 
now  receive. 

As  the  solicitation  of  a  woman's 
chastity  proceeds  from  the  male,  whose 
passions  are  generally  much  stronger, 
seduction  and  its  usual  cousequencet 
prostitution,  would  be  most  effectually 
checked  by  operating  upon  the  propen- 
sities of  the  mole.  But  it  is  not  easy  to 
suggest  any  efficient  mode  of  doing  this. 
All  good  education  will  contribute  to  this 
end  by  formine  men  to  habits  of  greater 
self-control,  and  accustoming  them  to  view 
the  consequences  to  the  whole  of  society 
as  well  as  to  themselves  of  every  act  of 
their  lives. 

The  English  law  has  few  regulations 
on  this  subject,  and  it  is  very  doubtful  if 
any  good  would  be  effected  by  additional 
Icgishition.  Brothels,  or  bawdy-houses, 
which  is  the  name  of  houses  kept  for  the 
resort  of  men  and  women,  are  common 
nuisances;  and  persons  who  keep  such 
houses  are  punishable  by  fine  and  im- 
prisonment Fornication  itself  is  an  ille- 
gal act ;  and  it  is  also  punishable  in  the 
spiritual  courts :  but  these  courts  perhaps 
seldom  take  cognizance  of  fornication 
now,  except  in  the  case  of  clergymen  of 
the  established  church.  Indeed,  the  prac- 
tice of  punishing  fornication  as  sacfa, 
either  in  courts  of  common  law  or  the 
spiritual  courts,  is  now  fiilleii  into  disuse : 
the  indecency  or  disorderly  conduct  with 
which  it  may  be  accompanied  is  punished. 
The  positive  morality  of  socie^  is  now 
the  chief  check  upon  fornication,  and  a 
check  as  efficient  as  any  legislative  ^o- 
vision  probably  would  be.  Some  recent 
attempts  to  legislate  further  on  this  sub- 
ject only  show  the  ignorance  of  those  who 
think  that  because  a  law  is  made  it  will 
for  that  reason  be  efficient 

PROTEST.     [Parliament;  Lobm, 
House  of;  Peebs  of  the  Realm.] 


PROTEST.  [Exchange,  Box  or.] 
PROTESTANT,  a  general  term  com- 
prehending  'all  those  who  profes  Chri<- 
tiani^,  and  are  not  in  the  oonunmiiiaB  cf 
the  Church  of  Rome.  There  is  a  gmt 
variety  of  opinion  among  the  per»cs 
thus  separated,  in  points  of  &ith,  cbozch 
order,  and  discipline,  but  this  tenn  oask- 
prebends  them  all. 

The  term  ^ri^nated  in  GermaD  j.  At 
the  diet  at  Spire,  in  1526,  decrees  had 
been  passed  which  were  so  fkr  favoo 
able  to  the  progress  of  the  RefimnaDOE 
that  the^  forbade  any  peculiar  metsam 
against  it  The  consequence  was  thi} 
the  spirit  of  reformation  gained  sftroigtfa, 
and  spread  itself  more  exteiisivclj  h 
Germany.  Then  arose  also  com■c^ 
tions  which  were  attributed  to  the  rt- 
formed  and  to  the  q;)irit  kindled  by 
them.  Both  the  pope  and  the  emperor 
looked  with  increasing  alarm  on  the 
aspect  of  affairs  ;  and  at  another  diet 
held  at  the  same  place  in  1529,  the  «» 
peror  directed  an  imperial  hrief  to  the 
persons  assembled,  to  the  effect  that  he 
nad  forbidden  all  innovation,  and  pic- 
scribed  the  innovators  in  matters  of  re- 
ligiouy  who  had  notwithstanding  ic- 
ciessed  since  the  decrees  of  1526,  \xi 
that  now,  by  virtue  of  the  full  powers  ia- 
herent  in  lum,  he  annulled  those  decrns 
as  contrary  to  his  intentions.  The  per 
emptory  tone  of  these  letters  alarmed  the 
persons  who  were  present  at  the  diet: 
and  particularly  the  elector  of  Saxony  is 
reported  to  have  said  to  his  son  tint  to 
former  emperor  had  used  such  language, 
and  that  he  ought  to  be  infonned  thit 
their  rights  were  more  ancient  than  the 
elevation  of  his  &mily. 

This  strong^  measure  of  the  emperor 
had  also  the  eifect  of  uniting,  at  least  oo 
this  point,  the  two  great  sections  of  tbt 
German  reformers,  the  Lutherans  and 
the  Sacramentarians,  of  whom  ZmngUm 
was  the  head.  However,  the  party  op- 
posed to  the  Reformation  was  tbf 
stronger,  and  the  emperor's  brief  k- 
oeiv^  the  sanction  of  the  diet  Upas 
this  the  reformers  declared  that  tiiis  «» 
not  a  business  of  policy  or  temponl 
interests,  vrith  respect  to  which  thej 
were  ready  to  submit  to  the  willoftlir 
minority,  but  it  affected  the  interestiGif 
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conscience  and  futurity.  On'^this  and 
other  grounds  they  founded  a  protestf 
-which  -was  delivered  in  on  the  13th  day 
of  April,  but  refused  by  the  rest  of  the 
diet  A  second  protest,  larger  than  the 
former,  was  presented  on  the  succeeding 
day.  The  princes  and  the  cities  who 
favoured  the  Keformation  joined  in  it,  and 
thenceforth  it  became  usual  to  call  the 
reformers  Protestants, 

It  is  often  found  that  a  particular  oc- 
casion leads  to  the  construction  of  a  name 
for  a  religious  party,  which  becomes  ex- 
tended, as  in  this  iustance,  to  parties 
-who  have  no  immediate  connection  with 
the  particular  incident,  or  interest  in  the 
question  with  which  it  is  connected.  The 
term  Protestant  in  fact  seems  to  have  as 
much  to  do  with  the  constitution  of  the 
Germanic  confederacy  as  with  the  prin- 
ciples of  the  Reformation ;  and  certainly 
neither  England  nor  Scotland  had  any 
thing  to  do  with  the  proceedings  of  the 
emperor  or  with  the  diet  of  Spire.  The 
term  Refonqed  Church  might  seem  to 
designate  the  church  of  England  or  the 
church  of  Scotland  more  appropriately 
than  the  Protestant  church. 

PROVINCIAL  COURTS,     [Ecclb- 

SIASnCAI.  COCBTS,  p.  802.] 

PROVOST,  a  term  havmg  its  orif^n 
apparently  in  the  Latin  propositus,  which 
denotes  the  chief  of  any  society,  body,  or 
community.  In  France  the  correspond- 
ing word  prMt  approaches  nearer  the 
original  form.  In  that  country  it  is  ap- 
pli^  to  the  persons  who  discharge  the 
functions  of  many  different  offices,  but  in 
England  it  is  rarely  used :  we  belieye  the 
only  instances  are  those  of  the  heads  of 
certain  colleges,  as  Eton,  King's  College 
(Cambrid^),  &c.  But  in  Scotland  ^t  is 
used  to  designate  the  chief  officer  in  cities, 
as  the  provost  of  Edinburgh  or  of  Glas- 
gow, where  in  England  Sie  same  officer 
IS  called  the  mayor. 

PROVOST-MARSHAL,  a  term  adopts 
ed  from  the  French,  who  call  an  officer 
with  similar  functions,  the  pr6v6t  des 
mar^chanx  de  France,  or  at  least  did  so 
before  the  Revolution.  The  English 
provost-marshal  is  attached  to  the  army, 
his  daty  being  to  attend  to  offences  com- 
mitted against  military  discipline,  to  seize 
and  secure  deserters  iad  other  criminals, 


to  restrain  the  soldiery  from  pilfering 
and  rapine,  to  take  measures  for  bringing 
offenders  to  punishment,  and  to  see  to  the 
execution  of  the  sentences  passed  upon 
them. 

PROXY.  [Lords,  House  of;  Par- 
liament; Peers  of  the  Realm.] 

PUBLIC  HEALTH.  [Towns, 
Health  of.] 

PUBLIC  PROSECUTOR.  [Advo- 
cate, Lord.] 

PUJ'FERS.     [Auction.] 

PUNISHMENT.  The  verb  to  punish 
([whence  the  noun  substantive  punishment) 
is  formed  from  the  French  punir,  accord- 
ing to  the  same  analogy  as  furnish  is 
formed  from  foumir,  tarnish  from  temir^ 
finisJt  from  Jinir,  &c.  The  French  punir 
is  derived  from  the  Latin  piinire,  anciently 
poenirt,  which  is  connected  with  pcma 
and  the  Greek  poine  {foivn).  Poin^  sig- 
nified a  pecuniary  satisfkction  for  an 
offence,  similar  to  the  vceradd  of  the 
German  codes :  poena  had  doubtless 
ori^nally  a  similar  sense;  but  in  the 
Latin  classical  writers  its  meaning  is 
equivalent  to  that  of  our  word  punish- 
ment. 

Punishment  may  be  inflicted  on  men 
by  a  supernatural  being  or  hy  men ;  and 
it  may  be  inflicted  on  tbem  either  in  the 
present  life,  or  in  the  existence  which 
commences  after  death.  Punishment  may 
likewise  be  inflicted  by  men  on  the  more 
intelligent  and  useful  species  of  animals, 
such  as  horses  and  dogs.  In  the  followr 
ing  remarks,  we  confine  ourselves  to 
punishment  inflicted  by  man  on  man. 

The  original  idea  of  punishment  was, 
pain  inflicted  on  or  endured  by  a  person 
as  a  satisfaction  or  atonement  by  him  for 
some  offence  which  he  had  committed, 
(Grimm,  Deutsche  RechtsaUerthianer,  p. 
646.)  According  to  this  conception  of 
punishment,  it  appeared  to  be  just  that  a 
person  should  suffer  the  same  amount  of 

C'  1  which  he  had  inflicted  on  others  by 
offence ;  and  hence  the  origin  of  the 
retaliatory  principle  of  punishment,  or 
the  lex  talionis.  This  principle  is  of 
great  antiquity,  and  is  probably  the 
earliest  idea  which  all  nations  have 
formed  concerning  the  nature  of  punish- 
ment It  occurs  among  the  early  Greelo, 
and  was  attributed  by   them   to  their 
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mythical  prince  aud  judge  of  Hades, 
Rhadamanthys.  They  embodied  it  in 
the  following  proverbial  verse : — 

{Aristot.,  Eth.  Nic,  v,  8.) 

The  talio  was  also  recognized  in  the 
Twelve  Tables  of  Rome  (Inst^  iv.  4,  §  7), 
and  upon  it  was  founded  the  well-known 
provision  of  the  Mosaic  law,  "  an  eye  for 
an  eye,  and  a  tooth  for  a  tooth  :*'  a  maxim 
which  is  condemned  by  the  Christian 
morality.  {Matth^  v.  38-40 ;  and  Mi- 
chaelis,  Commentaries  on  the  Laws  of 
Mosesy  vol.  iii.  art  240-2). 

The  infliction  of  pain  for  the  purpose 
of  exacting  a  satisfaction  for  an  offence 
committed  is  vengeance^  and  punishment 
inflicted  for  this  purpose  is  vindictive. 

By  degrees  it  was  perceived  that  the 
infliction  of  pain  for  a  vindictive  purpose 
is  not  consistent  with  justice  and  utility, 
or  with  the  spirit  of  the  Christian  ethics; 
and  that  the  proper  end  of  punishment 
is  not  to  avenge  past,  but  to  prevent 
ftiture  offences.  (Puffendorf  s  Droit  de 
Nature  et  des  Gens,  viii.  3,  ^  8-13 ;  Black- 
stone^s  Commentaries,  vol.  iv.  p.  1 1.) 

This  end  can  only  be  attained  by  in- 
flicting pain  on  persons  who  have  com- 
mitted the  offences ;  and  as  this  effect  is 
also  produced  by  vindictive  punishment, 
vindictive  punishment  incidentally  tends 
to  deter  from  the  commission  of  offences. 
Hence  Lord  Bacon  justly  calls  revenge 
a  sort  of  wild  justice. 

But  inasmuch  as  the  proper  end  of 
punishment  is  to  deter  from  the  commis- 
sion of  offences,  punishment  inflicted  on 
the  vindictive  principle  often  fails  to  pro- 
duce the  desired  purpose,  and  moreover 
often  involves  the  infliction  of  an  un- 
necessary amount  of  pain.  All  punish- 
ment is  an  evil,  though  a  necessary  one. 
The  pain  produced  by  the  offence  is  one 
evil ;  the  pain  produced  by  the  punish- 
ment is  an  additional  evil;  though  the 
latter  is  necessary,  in  order  to  prevent 
the  recurrence  of  the  offence.  Con- 
sequently a  penal  system  ought  to  aim  at 
economizing  pain,  by  diffusing  the  largest 
amount  ■  of  salutary  terror,  and  thereby 
deterring  as  much  as  possible  from  crimes, 
at  the  smallest  expense  of  punishments 
nctually  inflicted ;  or  (as  liie  idea  is  con* 


cisely  expressed  by  Cicero),  **iitiaeta 
ad  omnes,  poena  ad  paucofi,  perrcnisve' 
(^Pro  Cluentio,  c.  46.) 

It  follows  from  what  has  been  s»>i 
that  it  is  essential  to  a  punishmeni  to  be 
painful.  Accordingly,  all  the  knovi: 
punishments  have  involved  the  in£jctsrc 
of  pain  by  different  means^  as  dex±. 
mutilation  of  the  body,  flogging  or  b^s.:- 
ing,  privation  of  bodily  liberty  by  eos- 
finement  of  various  sorts,  baxusfamec:. 
forced  labour,  privation  of  civil  ripbs, 
pecuniary  fine.  The  panishmeDt  '4 
death  is  called  capital  punishment :  otbcr 
punishments  are  sometimes  knowm  l^^ 
name  of  secondary  punishments.  More- 
over, the  pain  ought  to  be  sufficitntjr 
great  to  deter  persons  from  committize 
tiie  offence,  and  not  greater  than  ^ 
necessary  for  this  purpose. 

A  punishment  ought  further  to  be.  as 
fiu*  as  the  necessary  defects  of  police  ai:u 
judicial  procedure,  will  permit*  eert^is . 
and  also,  as  far  as  the  differences  of 
human  nature  aud  circumstances  v£I 
permit,  equal. 

If  a  punishment  be  painfxtl,  asd  tb« 
pain  be  of  the  proper  amount,  and  if  h 
be  likewise  tolerably  equal  and  certain,  ii 
will  be  a  good  punishment. 

The  (]^ualitie8  just  enumerated  are  thos? 
which  It  is  most  important  that  i 
punishment  should  possess.  Bat  it  ts 
sometimes  thought  desirable  that  a 
punishment  should  possess  other  qoalites 
than  those  which  we  have  enumerated. 

1.  Since  the  time  when  it  has  Uts 
generally  understood  that  punishm«ct 
ought  not  to  be  inflicted  on  a  vixidicui<e 
principle,  the  deterring  prindple  tif 
punishment  (which  necessarily  involrts 
an  infliction  of  pain)  has  been  sometinxs 
overlooked,  and  it  has  been  thought  that 
the  end  of  punishment  is  the  reformatioD 
of  the  person  punished.  This  view  ci 
the  nature  of  punishment  is  erroneoiB  ia 
excluding  the  exemplary  character  of 
punishment,  and  thus  limiting  its  eSecfs 
to  the  persons  who  have  committed  the 
offence,  instead  of  comprehen^g  tbf 
much  larger  number  of  persons  who  roar 
commit  it  The  reformation  of  convkc 
who  are  suffering  their  punishment  is  so 
object  which  ought  to  enter  into  a  good 
penal  system ;  but  it  is  of  subocduiate 
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importance  as  compared  with  the  effect 
of  the  punishment  in  deterring  ancon- 
victcd  persons  from  committing  similar 
offences. 

2.  It  is  likewise  sometimes  thought 
that  punishment  is  inflicted  for  the  pur- 
pose of  getting  rid  of  offenders,  or  of 
rendering  them  physically  incapable  of  re- 
peating their  offence.  Death' has  often 
been  mfiicted  for  this  purpose;  and 
bodily  disablements  of  various  sorts  have 
been  inflicted  for  the  same  end ;  trans- 
portation has  likewise  been  recommended 
on  the  ground  of  its  getting  rid  of  con- 
victs. This  view  of  punishment  errs  in 
the  same  manner  as  that  just  examined ; 
inasmuch  as  it  is  confined  to  the  persons 
who  have  actually  committed  offences. 
If  all  offenders  were  removed  to  a  place 
of  reward,  they  would  be  got  rid  off,  but 
not  punished.  The  principle  of  getting 
rid,  or  confinement,  for  the  purpose  of 
protecting  society  against  the  known 
dangerous  tendencies  of  a  person,  is  pro- 
perly applicable  in  the  case  of  in&ane 
persons. 

A  detailed  account  of  the  punishments 
"which  have  been  used  m  different 
nations  may  be  found  in  different  works 
on  antiquities  and  law  books.  See,  for 
the  Greeks,  Wachsmuth's  Greek  Anii- 
<jniti€i,  vol.  ii.,  part  1,  p,  181 :  Her- 
mann's Greek  Antiquitiett^  9  139  ;  for 
the  Bomans, — Haubold's  Lineamentat  § 
147:  for  the  ancient  Germans  and  for 
Kurope  generally  in  the  middle  ages, — 
Grimm's  Deutsche  liechisalterthiimei,  b. 
v.,  ch.  3 :  for  modem  France,  Le  Code 
PcnaU  liv.  1 :  and  for  England,  Black- 
stone's  Commentaries^  vol.  iv. 

The  subject  of  Secondary  Punishments 
(the  principal  of  which  are  in  this  coun- 
try transportation  and  inipri«iuraent)  is 
treated  mider  Transportation.  We 
will  here  make  a  few  reniavlcs  on  the 
subject  of  Capital  Punishments. 

An  idle  question  b  sometimes  rais:*d 
as  to  the  right  of  a  government  to  in- 
iiict  death  as  a  punishment  for  crimes, 
or,  as  it  is  also  stated,  as  to  the  lawful- 
ness of  capital  punishment.  That  a  go- 
vernment has  the  power  of  inflicting 
capital  punishment  cannot  be  doubted ; 
and  in  order  to  determine  whether  that 
power  is  rightfully  exercised,  it  is  neces- 


sary to  consider  whether  its  infliction  is, 
on  the  whole,  beneficial  to  the  commn^ 
nity.  The  following  considerations  may 
serve  to  determine  Siis  question  respect- 
ing any  given  class  of  crimes.  Death 
is  unquestionably  the  most  formi- 
dable of  all  punishments ;  the  common 
sense  of  mankind  and  the  experience 
of  all  ages  and  countries  bear  evidence 
to  this  remark.  Moreover,  capital 
punishment  effectually  gets  rid  of  the 
convict  It  may  be  added,  as  subor- 
dinate considerations,  that  death  is  the 
cheapest  of  all  punishments,  and  that  it 
effectually  solves  all  the  difficult  practi- 
cal questions  which  arise  as  to  the  dis- 
posal and  treatment  of  convicted  crimi- 
nals. On  the  other  hand,  capital  punish- 
ment, from  its  severity  and  consequent  for- 
midableness,  is  likely  to  become  unpopu- 
lar ;  and  hence,  fh>m  the  unwillingness 
of  judges  and  juries  to  convict  for  capital 
offences,  and  of  ^vemments  to  carry 
capital  sentences  mto  effect,  uncertain. 
Whenever  the  infiiction  of  capital  punish- 
ments becomes  uncertain,  their  efficacy 
ceas  s,  and  they  ought  to  be  mitigated. 
An  uncertain  punishment  is  not  foared, 
and  consequently^  the  pain  caused  by  its 
actual  infliction  is  wasted.  Capital  pun- 
ishments ought  therefore  to  be  denounced 
only  for  crimes  which  would  not  be 
effectually  prevented  by  a  secondary 
punishment  and  for  which  they  are 
actually  inflicted  with  as  much  con- 
stancy as  the  necessar}'  defects  of  a  judi- 
cial procedure  will  alli>w. 

The  writings  on  the  subject  of  punish- 
ment, and  particularly  of  capital  punish- 
ment, are  numerous.     Sound   opinions 
on   the   nature  and  end  of  punishment 
are  contained  in  the  works  of  Grotius 
and   Puffeudorf;    but  Beccaria's  well- 
!  known    treatise     first    applied    an    en- 
;  lightened    spirit   of     criticism    to    the 
I  barbarous    penal   8}'Stem  of  the  conti- 
<  nental  smtes,  but  it  cannot  be  read  with 
-  much  profit  at  the  present  time.    The 
best  systematic  work  on  the  subject  is 
Bentham's  Tli^orie  dea  Peines,  edited  by 
Dnmont.      Some  valuable   remarks  on 
the  subject  of  punishment  may  likewise 
be  found  in  the  recent  writings  of  Arch- 
bishop Whately  and   others    respectmg 
transportation. 
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PURCHASE,  which  is  oorropted  fW>m 
the  Latin  mrord  I^erqoisitio,  is  defined  by 
Littleton  (i.  12)  to  be  "the  possession  of 
lauds  or  tenements  that  a  man  hath  by 
his  deed  or  agreement,  unto  which  posse^^ 
sion  he  cometh  not  by  title  of  descent 
from  any  of  his  ancestors^  or  of  his 
cousins  (consanguinei),  but  by  his  own 
deed.*'  Purchase  as  thus  defined  compre- 
hends all  the  modes  of  acquiring  property 
in  land  by  deed  or  agreement,  and  not 
by  descent :  but  it  is  not  a  complete  de- 
scription of  purchase,  as  now  understood, 
for  it  omits  the  mode  of  acquisition  by 
will  or  testament,  which  however,  when 
Littleton  wrote,  was  of  comparatively 
small  importance,  as  the  power  of  devis- 
ing lands  did  not  then  exist,  except  by 
the  custom  of  particular  places.  Black- 
stone  makes  the  following  enumeration 
of  the  modes  of  purchase — Escheat,  Oc- 
cupancy, Prescription,  Forfeiture,  and 
Alienation.  As  to  escheat,  there  is  some 
difficulty  in,  the  classification,  as  the  title 
appears  to  be  partly  by  descent  and  partly 
by  purchase ;  and  alienation  is  here  used 
iu  a  larger  sense  than  that  which  this 
term  has  in  the  Roman  law,  in  which  it 
does  not  comprehend  acquisition  by  testa- 
ment Generally  then,  purchase  is  any 
mode  of  acquiring  lands  or  tenements, 
except  by  Descent.    [Descent.] 

PURSER.    [Navy.] 

PURVEYANCE  {purveyance,  a  pro- 
viding), a  prerogative  jformerly  enjoyed 
by  the  King  of  England,  of  purchasing 
provisions  and  other  necessaries  for  the 
use  of  the  royal  household,  and  of  em- 
ploying horses  and  carriages  in  his  ser- 
vice in  preference  to  all  other  persons,  and 
without  the  consent  of  the  owners.  The 
persons  who  acted  for  the  king  in  these 
matters  were  called  purveyors.  A  pri- 
vilege of  the  same  nature  was  also  ex- 
ereised  by  many  of  the  great  lords. 
The  parties  whose  property  was'  thus 
seized  were  entitled  to  a  recompense; 
but  what  they  received  was  inadequate, 
and  many  abuses  were  committed  under 
the  pretext  of  purveyance.  About  forty 
statutes  were  passed  upon  the  subject, 
many  of  them,  like  all  the  important 
early  statutes,  being  a  re-enactment  of 
those  preceding.  Some  of  the  most 
strict  occur  in  the  3eth  year  of  Edward 


in.      The   parliament    of    that    year. 
which  is  said  to  have  been  held  'ibr  the 
honour  and  pleasure  of   God,  and  ihr 
amendment  of  the  outrageous  gneranca 
and  oppressions  done  to  the  peofJe,  91A 
the  relief  of  their  estate,'  after  a  gfzteful 
confirmation  of  former  statutes;,  iiiiiiird>- 
ately  proceeds  to  enact  five  statotes  cc 
the    subject    of    purveyance.       Tbesc 
statutes  confine  the  exercise  of  it  to  the 
king  and  queen,  and  proTided  that  for 
the  future  'the  heinous  name  of  par- 
veyor   shall    be    changed  into  that  of 
buyer:'  they  forbid  the  use  of  fiaroe  cr 
menaces,  and   direct   that  where   pur- 
veyors cannot  agree  upon  the  price,  e 
appraisement   slmll   be   made,  &c.  &c 
The  provisions  of  these  statutes  arv  v^iv 
foil,  but  they  appear  to  hare  whoU  j  foiled 
in    their  operation,  and  other   statutes 
were  passed  without  effect.    SeTeral  of 
the  charges  against  Wolse^  were  the  a- 
ereise  of  purveyauce  on  lus  own  behaif 
(4  Inst.  93.)    In  the  time  of  Elizabed:. 
two  attempts  were  made  in  the  svar 
year  by  the  Commons  to  regulate  ^ 
abuses  of  purveyance.     The  queen  V3S 
extremely  mdignant  at  this,  and  desirtc 
the  Commons  not  to  interfere  with  ber 
prerogative.    During  the  first  parlianiat 
of  James  I.,    Bacon,    on    presenting  1 
petition  to  the  king,  delivered  his  famctf 
speech  against  purveyors,  whidi  forms  a 
sort  of  compendium  of  the  heavy  char;^ 
made  against  them.     Several    DegoQi- 
tions  took  place  in  that  reign  for  the  par- 
chase  of  the  prerogative  of  purveyaixe, 
but  nothing  was  done.    Under  the  Com* 
monwealth  it  fell  into  disuse.     Purvey- 
ance was  not  formally  abolished  till  zhiT 
the  Restoration.     By  the   12  Ch.  IU 
c  24,  this  branch  of  the  prerogative  «s 
surrendered  by  the  king,  who  recoirtd 
in  lieu  of  it  a  certain  amount  payable  oa 
exciseable    liquors.      Probably    in  tk 
earlier  periods  of  our  history  the  exist- 
ence of  purveyance  was  almost  necessan 
for  the  support  of  the  royal  honsebola. 
especially  during  the  progresses  which 
were    then  so    frequent      Tlus   seca» 
almost  a  necessary  inference   from  its 
continuance  in  spite  of  so  many  attempt 
to  suppress    it     Even    after   its   fits' 
abolition    by    the    statute    Charles  II 
several  temporary  statutes  were  passed. 
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snd  in  that  and  the  sncceediog  reien,  for 
its  partial  revival  on  the  occasion  of 
roytki  progresses.  On  behalf  of  the  navj 
and  ordnance,  a  statute  to  that  e£fect 
occors  as  late  as  11  and  12  Will.  3. 
^Camden,  388;  Bacou*B  Works,  vol.  yi, 
p.  3,  Montagu's  edit;  Hume's  Hist,; 
1  Bl.  Com^  287;  3  Inst.,  82;  4  Inst., 
5273.) 


QUALIFICATION.    [Game  Laws.] 
QUALITY  OF  ESTATES.      [Pro- 

PERTT.] 

QUANTITY  OF  ESTATES.  [Pro- 
perty.] 

QUARANTINE.  Quarantine  regula- 
tions are  regulations,  chiefly  of  a  restric- 
tive nature,  for  the  purpose  of  preventing 
thej'communication  from  one  country  to 
another  of  contagious  diseases,  by  means 
of  men,  animals,  goods,  or  letters.  The 
term  quarantine  originally  si^ified  a 
period  of  forty  days  during  which  a  per- 
son was  subject  to  the  regulations  in 
question.  The  period  of  forty  days  du- 
ring which  a  widow  entitled  to  dower 
can  remain  in  her  husband's  mansion- 
house  after  his  death  is  also  called,  in  our 
law,  the  widow's  quarantine.  (Black- 
stone's  Commentaries,  vol.  ii.  p.  135.) 

Quarantine  regulations  consist  in  the 
interruption  of  intercourse  with  the  coun- 
try in  which  a  contagious  disease  is  sup- 
posed to  prevail,  and  in  the  employment 
of  certain  precautionary  measures  re- 
specting men,  animals,  goods,  and  letters 
coming  from  or  otherwise  communicating 
-with  it.  Men  and  animals  are  subjected 
to  a  probationary  confinement,  and  goods 
and  letters  to  a  process  of  depuration,  in 
order  to  ascertain  that  the  contagious 
poison  is  not  latent  in  the  former ;  and  to 
expel  it,  if  it  be  present,  in  the  latter. 
Quarantine  regulations  respecting  men 
and  animals  are  therefore  founded  on  the 
assumption  that  the  contagious  poison, 
after  having  been  taken  into  the  constitu- 
tion of  a  man  or  an  animal,  may  remain 
dormant  in  it  for  a  certain  time,  and  that 
a  seclusion  of  a  certain  duration  is  neces- 
sary in  order  to  allow  the  disease  time  to 


show  itself,  or  to  afford  a  certamty  that 
the  disease  is  not  latent  Quarantine 
regulations  respecting  goods  and  letters 
are  founded  on  the  assumption  that  the 
contagious  poison  may  be  contained  in 
goods  and  letters,  and  transmitted  from 
Siem  so  as  to  communicate  the  disease  to 
men. 

The  country  from  which  the  introduc- 
tion of  a  contagious  disease  is  appre- 
hended, may  either  be  conterminous  with 
the  country  which  establishes  the  qua- 
rantine regulations,  or  may  be  divided 
from  it  by  the  sea.  Accordingly  qua- 
rantine lines  may  either  be  drawn  round 
a  coast,  as  is  the  case  in  France,  Italy, 
and  Greece,  with  respect  to  the  Levant, 
or  they  may  be  drawn  along  a  land 
fh>ntier,  as  on  the  frontier  between  Aus- 
tria and  Servia  and  Wallachia. 

The  contagious  diseases  which  qua- 
rantine regulations  are  intended  to  guard 
against  are  plague  and  yellow-fever,  and 
latterly  cholera. 

The  principal  disease,  with  reference 
to  quarantine  regulations,  is  the  plague  of 
the  Levant;  and  in  practice  quarantine 
regulations  are  of  little  importance  ex- 
cept with  respect  to  the  intercourse  by 
land  and  sea  with  Turkey,  Asia  Minor, 
and  Egypt,  and  some  other  of  the  Mo- 
hammedan countries  bordering  on  the 
Mediterranean. 

The  disease  styled  plague,  although 
formerly  prevalent  over  the  whole  of 
Europe,  is  now  nearly  confined  to  the  Le- 
vant ;  but  its  symptoms,  morbid  changes, 
history,  and  mode  of  propagation,  hear 
so  close  a  resemblance  to  mose  of  the 
malignant  typhus  of  this  country,  that  it 
is  difficult  to  regard  them  otherwise  than 
as  different  types  of  the  same  disease. 
The  plague  of  the  Levant  appears  like- 
wise to  be  generated  by  the  same  causes 
which  generate  typhus  in  this  country, 
namely,  filthy,  crowded  and  ill-ventilated 
dwellings,  want  of  personal  cleanliness, 
defective  drainage,  and  insufficient  or  un- 
wholesome food.  We  believe  it  to  be 
certain  that,  when  the  disease  has  been 
thus  generated,  it  may,  particularly  under 
the  influence  of  any  of  the  causes  which 
originally  produced  it,  be  communicated 
from  one  person  to  another.  It  seems 
likewise  that  its  communication  fixfti  one 
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?erson  to  another  is  promoted  not  only  by 
Ith,  want  of  ventilation,  and  the  other 
usual  accompaniments  of  squalid  po- 
verty, but  also  by  certain  atmospheric 
causes,  such  as  a  certain  state  of  heat, 
moisture,  &c.,  respecting  which  we  are  as 
yet  imperfectly  informed.  The  plague 
therefore  is  both  epidemic  and  contagious; 
that  is  to  say,  it  may  either  be  generated 
by  local  causes,  which  simultaneously 
atfect  a  large  number  of  the  inhabitants 
of  a  country,  or  it  may  be  communicated 
directly  from  one  pci-son  to  another. 
Where  a  disease  is  both  epidemic  and 
contagious,  it  is  difficult  to  determine 
what  proportii)u  of  the  cases  of  it  are  due 
to  local  causes  and  what  proportion  to 
contagion.  The  analogy  of  typhus  in 
this  country  would  lead  us  to  believe  that 
the  number  of  cases  of  plague  in  the 
plague  countries  produced  by  contagion  is 
small  as  compared  with  the  number  pro- 
duced by  local  causes.  The  invisible 
nature  of  the  ordinary  causes  of  plague 
and  other  epidemic  diseases,  and  the  sun- 
ultaueous  seizure  of  many  pei-sons  in  the 
same  district,  the  same  street,  or  the  same 
house,  have  naturally  ltd  to  the  belief 
that  the  disease  is  in  every  case  communi- 
cated from  one  person  to  anotlier;  ac- 
cording to  the  fallacy  ingeniously  exposed 
by  Dr.  Radcliffe,  who,  on  being  asked 
his  opinion  respecting  the  contagiousness 
of  epidemic  diseases,  answered:  "If  you 
and  I  are  exposed  to  the  rain,  we  shall 
both  be  wet ;  but  it  does  not  follow  that 
we  shall  wet  one  another." 

This  view  of  the  ordinary  causes  of 
plague  is  likewise  confirmed  by  the  un- 
doubted fact  that  the  poor  are  the  chief 
sufferers  by  it,  and  that  it  prevails  most 
in  the  filthiest  and  worst  quarters  of 
towns. 

From  the  fact  of  th^  plague  prevailing 
principally  among  the  poor,  and  rarely 
attacking  the  rich,  it  may  be  inferred 
either  that  the  plague  is  produced  ex- 
clusively by  the  filth,  crowding,  and  bad 
food  to  which  the  poor  are  subject ;  or 
that  if  it  be  contagious,  the  contagion  does 
not  in  general  take  effect  upon  the  in- 
habitants of  spacious  and  well  venti- 
lated houses,  who  are  clean  in  their 
persons,  orderly  in  their  habits,  and 
nave  %  suiiicieut  supply  of  wholesome 


food.  We  see  that  diseases  wbidt  ap> 
pear  to  be  contagious  under  neviy  ^ 
circumstances,  prevul  equally  amocf 
the  rich  and  poor;  and  that  ncoe  of 
the  physical  advantages  possessed  by  ths 
latter  afford  auy  security  against  it. 
Thus,  before  the  introduction  o?  vaocic^ 
tion,  small-pox  was  equally  destmedve  so 
persons  of  all  ranks  in  society ;  and  tbc 
contagious  diseases  which  attack,  chit- 
dren,  as  measles  and  hoopiuff-eoBgh, 
make  no  distinction  between  uie  ckii- 
dren  of  the  rich  and  the  poor. 

There  seems  to  us  to  be  no  reasocsbk 
doubt  that  the  plague  is  oonta^<KB->ii: 
other  words,  that  it  can  be  comnumicaicd 
directly  from  one  person  to  Bnoiher—^^ 
vided  there  be  circumstances  &Tourabk 
to  its  transmission.  A  quarantine  for 
persons  may  therefore  be  expedieot  fcr 
countries  where  the  spread  of  the  pltfCie. 
supposing  it  to  be  introduced,  is  not  iE.- 
probable.  The  duration  of  this  <{iBuai> 
tine  ought  to  depend  upon  the  tiae 
during  which  the  disease  may  be  lateLt 
in  a  person  who  has  taken  it  by  conta- 
gion or  otherwise. 

Since   the    plague    is    a    pecnlian> 
malignant    and    destructive    fever,  ir>i 
runs    its    course  with    a    rapidity  hi 
greater  than  typhus,  there  seems  a  &ir 
ground  for   concluding   that  its  poisoe 
would  not  be  long  latent  in  the  hum>£ 
body.    The  answers  to  the  pfrotomedict' 
of  Malta  respecting  the  plague  in  Mala 
of  1813,  state  that  "the  periods  at  whkrb 
the  disease  made  its  appearance  in  difier- 
eut    individuals    after    communkatina 
were  various.     It  was  generally  froc. 
the  third  to  the  sixth  &y;  sometiiXK^ 
longer,  even  to  the  fourteenth  dav,  bet 
not  latter."   (Dr.  Maclean,  On  J^desut 
and  Pestilential  Diseases,  vol.  ii.  p.  a$. 
M.  S6^r  Dupeyron,  the  secretary  of  thr 
Council  of  Health  in  France,  state*^  iii 
in  his  Report  on  Quarantine  to  the  Miub- 
ter  of  Commerce  (May,  1834)»  that  **tfet 
physicians  who  have  made  a  close  stad> 
of  the  plague  are  pretty  generally  of 
opinion  that  its  poison  cannot  be  latest 
in  the  human  body  more  than  fifteta 
days ;  and  the  cases  of  plague  introdaeed 
into  the  lazarettoes  confirm  this  (^hiuob'' 
(p.  48).     We  believe  that  the  cases  ci 
plague  which  have  of  late  years  ooeaned 
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Id  the  lazarettoes  of  Valletta,  Marseille, 
and  Leghorn  have  broken  oat  either  at 
sea  or  shortlj  after  the  ship's  arrival. 
When  the  line  of  French  steamers  was 
first  established,  in  1837,  between  Mar- 
seille and  the  Levant,  it  was  arranged 
that  the  steamers  coming  from  the 
Levant  should  perform  their  quarantine 
at  Marseille.  But  in  consequence  of 
several  cases  of  plague  having  broken 
out  on  board  the  steamers  before  they 
could  reach  Marseille,  the  French  go- 
vernment decided  that  they  should  per- 
form their  quarantine  at  the  nearest 
practicable  station,  namely  Malta. 

It  is  commonly  assumed  that  actual  or 
nearly  actual  contact  is  necessary  in 
order  to  communicate  the  plague.  "  All 
measures  against  the  plague  (says  M.  de 
Se^r  Dupeyron)  are  founded  on  the 
opinion  that,  except  within  a  very  small 
distance  from  the  body,  contact  alone 
can  give  the  disease.  Consec^uently 
goods  taken  from  ships  with  different 
bilis  of  health  are  often  placed  in  the 
same  warehouse;  aiid  physicians  who 
have  visited  plague-patients,  without 
having  touched  them,  are  not  put  in 
quarantine,  and  are  permitted  to  go  about 
immediately  after  their  visit"  (p.  76\ 
We  believe  the  idea  that  actual  contact  is 
necessary  for  the  communication  of  the 
plague  to  be  utterly  erroneous ;  and  we 
entertain  no  doubt  that  under  circum- 
stances fiivourable  to  its  communication, 
such  as  filth,  crowding,  and  want  of 
▼entilation,  the  poison  of  the  plague 
might  be  introduced  into  the  human 
body  by  inspiration  through  the  lungs. 
We  account  for  the  escape  of  the  physi- 
cians, guardians,  and  others,  who  come 
within  a  short  distance  of  the  plague- 
patients  in  lazarettoes,  by  the  supposition 
that  with  the  isolation,  cleanliness,  and 
good  ventilation  of  a  wellHooanaged  laza- 
retto, the  contagion  of  the  plague  is  ex- 
ceedingly feeble. 

With  respect  to  the  quarantine  of 
animals,  it  may  be  remarked  that,  ac- 
cording to  the  belief  commonly  received 
in  the  Mediterranean,  all  living  animals 
are  capable  of  communicating  the 
plague.  Accordingly  horses,  asses,  cattle, 
and  sheep  are  placed  in  quarantine  upon 
their  importation.    There  is,  we  believe, 

VOL.  11. 


an  idea  among  the  Franks  resident  in 
the  plague  countries,  that  the  horse 
cannot  communicate  the  poison  of  the 
plague,  but  that  it  is  frequently  com- 
municated by  other  animals,  especially 
by  cats.  (See  Maclean,  vol.  i.  p.  202.) 
We  suspect  that  there  is  no  foundation 
for  the  notion  that  plague  can  be  com- 
municated by  means  of  animals. 

Goods  carried  in  ships  or  by  land  are 
subject  to  quarantine,  according  as  they 
belong  to  the  class  of  susceptible  or  non- 
susceptible  goods.  Goods  which  are 
supposed  to  be  capable  of  containing  and 
transmitting  the  poison  of  tlie  plague 
are  called  susceptible.  Goods  which  are 
supposed  to  be  incapable  of  containing 
and  transmitting  the  poison  of  the  plague 
are  called  nonsusceptible.  All  animal 
substances,  such  as  wool,  silk,  and 
leather,  and  many  vegetable  substances, 
such  as  cotton,  linen,  and  paper,  are 
deemed  susceptible.  On  the  other  hand, 
wood,  metals,  and  fruits  are  deemed  non- 
susceptible.  In  Venice  an  intermediate 
class,  subject  to  a  half  quarantine,  is  intro- 
duced between  susceptible  and  nonsus- 
ceptible goods  (Segur  Dupeyron,  p.  70) ; 
but  this  classification  appears  to  be  pecu- 
liar to  the  Austrian  dominions.  All  sus- 
ceptible goods  are  unladen  in  the  laza- 
retto, and  are  there  exposed  to  the  air, 
in  order  to  undergo  a  process  of  depura- 
tion. 

The  grounds  of  the  received  distinc- 
tion between  susceptible  and  nonsuscep- 
tible articles  must,  we  conceive,  be  alto- 
gether fanciful ;  since  we  cannot  discover 
any  evidence  that  the  plague  has  ever 
been  communicated  by  merchandise. 
Whenever  the  plague  has  been  intro- 
duced into  the  lazarettoes  of  the  Mediter- 
ranean, it  has  always  been  introduced  by 
passengers  or  their  clothes  (Segur 
Dupeyron,  pp.  45-48).  It  may  be  added, 
that  persons  employed  in  the  process  of 
depurating  susceptible  goods  have  never 
been  known  to  catch  tne  plague,  which 
could  scarcely  have  fauled  to  be  some- 
times the  case,  if  the  poison  of  the  plague 
could  be  transmitted  through  goods. 
(See  answer  28  of  the  Maltese  Protome- 
dico,  in  Maclean,  vol.  ii.  p.  31.)  It  seems 
to  be  likewise  supposed  that  some  sub- 
stances are  not  only  nonsusceptible,  but 
2b 
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can  even  nullify  the  poison  of  the  plagae 
in  susceptible  articles.  **  At  Trieste 
(says  M.  de  Segur  Dupeyron),  the  juice 
of  dried  grapes  is  considered  as  a 
purifier;  and  consequently  currants  in 
susceptible  wrappers  are  allowed  to  pass 
without  the  wrappers  being  subjected  to 
any  quarantine"  (p.  72), 

There  appears,  nowever,  to  be  conclu- 
sive evidence  that  the  clothes  and  bed- 
ding of  plague-patients  have  transmitted 
the  plague  (Dupeyron,  p.  32-71).  We 
believe  the  danger  of  its  transmission  in 
this  manner  to  be  equal  to  the  danger  of 
its  transmission  by  passengers. 

We  are  not  aware  -of  any  well  authen- 
ticated example  of  the  transmission  of  the 
plague  by  means  of  letters.  Neverthe- 
less, as  paper  is  considered  susceptible, 
letters  commg  ftom  and  passing  thronsh 
the  plague  countries,  are  opened  and  m- 
minted  at  the  lazarettoes — a  process 
which  is  often  productive  of  mistakes, 
delays,  and  other  inconveniencies. 

Every  ship  is  furnished  by  the  consul 
or  other  sanitary  authority  at  the  last 
port  where  it  touched,  with  an  instru- 
ment, styled  a  bill  of  health,  declaring 
the  state  of  health  in  that  country.  If 
the  ship  brings  a  clean  bill  of  health,  the 
passengers  and  goods  are  not  subject  to 
any  quarantine.  If  she  brings  a  foul 
bill,  they  are  subject  to  quarantines  of  dif- 
ferent durations,  according  as  the  plague 
is  known  or  only  suspected  to  have  ex- 
isted in  the  country  at  the  ship's  depar- 
ture. On  account  of  the  prevalence  of 
plague  in  the  countries  upon  the  Levant, 
they  are  considered  as  permanently  in  a 
state  of  suspicion,  and  no  ship  sailing 
from  any  of  them  is  considered  to  bring 
a  clean  bill.  The  periods  or  quarantine 
vary  from  two  or  three  to  forty  daysj 
the  usual  periods  are  from  ten  to  twenty 
days. 

The  building  in  which  passengers 
usually  perfoim  their  quarantine,  and  in 
which  goods  are  depurated,  is  called  a 
lazaretto.  The  most  spacious  and 
best  appointed  lazarettoes  in  the  Mediter- 
ranean are  those  at  Malta  and  Mar> 
seille. 

The  institution  of  quarantine  origi- 
nated at  Venice,  in  which  city  the  ex- 
pediency of  some    precautious  against 


the  introduction  of  the  plague  was  sag- 
gested  by  its  extensive  oommovnl  rela- 
tions witii  the  Levant  A  sepusie  hos- 
pital for  persons  attacked  by  the  piagBe 
was  established  in  an  island  near  Veoiee, 
in  1403 ;  and  the  system  of  isolatiiig  pas- 
sengers and  depurating  goods  appears  td 
have  been  introduced  there  about  1485u 
The  system  thus  established  in  Veoiee 
gradually  spread  to  the  other  Christisn 
countries  in  the  Mediterranean,  and  has 
been  adopted  to  a  greater  or  less  extent, 
over  all  tne  civil is^  word.  (See  Beck- 
mann*6  *  History  of  Inventions,'  art.  •  Qaa- 
rantine,'  vol.  ii.  p.  145.) 

It  is  much  to  be  desired  that  the  plan 
of  an  inquiry,  by  competent  medical  ao- 
thority,  into  the  grounds  of  the  existing 
quarantine  regulations  in  the  Mediterra- 
nean, to  be  conducted  under  the  direction 
of  the  chief  European  powers  (whidi 
has  been  su^;ested  by  M.  de  Segnr  Du- 
peyron, Dr.^wring,  and  others),  shcoM 
be  adopted.  It  cannot  be  expected  that 
the  causes  of  plague  and  the  mode  of  its 
communication  will  receive  any  light 
fVom  the  semi-barbarians  who  infaabit 
the  Mohammedan  countries  of  the 
Levant  Moreover,  quarantine  regala- 
lations  cannot  be  changed  without  the 
consent  of  di£ferent  nations  whi^  are 
concerned  in  their  enforcement  Tbt 
reason  why  it  is  necessary  for  a  nation  to 
adapt  its  quarantine  regulations  to  the 
received  opinions  upon  the  subject,  is  ex- 
plained in  the  following  extract  frara  a 
paper  respecting  quamntine  regulations 
in  the  Mediterranean,  which  was  printed 
in  the  Malta  'Government  Gazette'  of 
the  19tii  December,  1838 :— "  Tbeqaann- 
tine  regulations  of  the  English  oolooies 
in  the  Mediterranean  cannot  be  changed 
by  the  simple  will  of  tiie  English  go- 
vernment without  producing  inconveni- 
ences far  greater  than  those  arising  from 
the  existing  system.  If  the  Engluh  go- 
vernment should  change  the  quarantine 
regulations  of  Malta  and  its  other 
colonies  in  the  Mediterranean  without 
previously  obtaining  the  approbation  of 
the  sanitary  authorities  of  the  neighbour- 
ing countries,  the  pratique  granted  is 
tiiose  colonies  would  not  be  reoMved 
elsewhere ;  and  all  vessels  coraaiig 
from  any  of  those  colonies  would  be  sab* 
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jected  to  a  quarantiDe  of  observation 
(from  eight  to  fifteen  days).  The  latter 
liability  would  attach  to  the  ships'of  the 
royal  navy  as  well  as  to  the  merchant 
vessels ;  so  that  no  ship  of  war  sailing 
from  Malta  conld  communicate  with  any 
part  of  France,  Italy,  or  Austria,  with- 
out b^ng  previously  subjected  to  a  (qua- 
rantine of  observation.  Malta,  in  particu- 
lar, would  suffer  most  severely  by  being 
unable  to  give  an  effectual  pratique  to 
ships  performing  quarantine  in  the 
harbour  of  Valletta,  and  by  subject- 
ing all  ships  clearing  out  of  that 
harbour  to  a  quarantine  of  observation. 
Not  only  would  its  transit- trade  be 
almost  completely  destroyed,  but  it 
would  lose  its  importance  as  a  quaran- 
tine station.  Its  importance  as  a  quaran- 
dne  station  is  now  oaily  growing,  on  ac- 
count of  the  establishmeut  of  the  French 
steamers  to  the  Levant,  and  the  use  of 
the  overland  journey  to  India.  It  would, 
however,  cease  to  be  a  quarantine  station 
if  its  pratique  were  not  received  by  the 
Board  of  Health  at  Marseille,  and  by 
the  other  sanitary  authorities  of  the 
Mediterranean.  In  order  therefore  that 
the  quarantine  regulations  of  the  English 
colonies  in  the  Mediterranean  might  be 
safely  altered,  it  would  be  necessary  that 
the  alterations  should  be  made  in  concert 
with  the  governments  of  the  neighbour- 
ing European  countries." 

The  small  states  of  Italy  are  suspected 
(and,  we  fear,  with  justice)  of  abusing 
quarantine  regulations  for  the  purpose 
of  preventing  commercial  intercourse, 
and  also  for  the  sake  of  the  profit  to  be 
made  bv  farming  out  the  quarantine  dues. 

The  heads  of  uie  English  law  respecting 
quarantine  are  contained  in  the  6  Geo. 
IV.  c.  78.  This  Act  also  confers  upon 
the  queen  in  council  extensive  powers 
for  making  quarantine  regulations.  A 
full  official  abstract  of  the  regulations 
established  by  this  statute,  ana  of  the 
orders  in  council  made  under  it,  may  be 
seen  in  M'CulIoch's  Commercial  JXc- 
tionary^  article  *  Quarantine.' 

QUARE  IMPEDIT.  [Benefice, 
p.  338,1 

QUARTER-SESSIONS.    [Sessions.! 

QUEEN.  The  Saxon  cpen.  which 
was  used  to  denote  mulier,femina,  conjvx, 


as  well  as  women  of  the  highest  rank.  The 
use  of  it  to  denote  a  princess  who  reigns  in 
her  own  right,  and  possesses  all  the 
powers  which  belong  to  a  male  person 
who  has  succeeded  to  the  kindly  power 
in  a  state,  is  a  modem  application  of  the 
term. 

In  England  the  king's  wife  has  some  pe- 
culiar legied  rights.  She  can  purchase  lands, 
and  take  grants  from  the  king  her  hus- 
band ;  she  has  separate  courts  and  officers, 
including  an  attorney-general  and  a  soli- 
dtor-general ;  she  may  sue  and  be  sued 
apart  from  her  husband,  have  separate 
goods,  and  dispose  of  them  by  will.  She 
pays  no  toll,  is  not  subject  to  amercement, 
has  a  share  in  fines  made  to  the  king  for 
certain  privileges,  which  last  is  called 
queen's  gold.  Anciently  manors  belong 
ing  to  the  crown  were  assigned  to  her  in 
dower,  but  now  the  provision  for  her 
is  made  by  a  parliamentary  grant  at  the 
time  of  marriage.  It  is  treason  to  com- 
pass or  ima^ne  the  death  of  the  king's 
wife.  To  violate  or  defile  her  person  is 
also  treason,  though  she  consent ;  and  if. 
she  do  consent,  she  also  is  guilty  of  trea- 
son. It  has  been  the  usual  practice  to 
crown  the  queen  with  the  same  kind 
of  solemnities  as  are  used  at  the  corona- 
tion of  a  king.  In  the  case  of  Caroline, 
the  wife  of  George  IV.,  who  was  living 
at  the  time  apart  from  her  husband,  this 
was  not  done;  but  her  right  was  most 
ably  argued  at  the  time  by  Mr.  Brougham 
before  the  privy-council. 

If  a  queen  dowager  marry  a  commoner, 
she  does  not  lose  her  rank ;  but  no  one,  it 
is  said,  can  marry  a  queen  dowager  with- 
out special  licence  from  the  king. 

A  queen  regnant,  or  princess  who  has 
inherited  the  kingly  power,  differs  in  no 
respect  from  a  king.    [Kino.J 

QUEEN  CONSORT.    [Queen.] 

QUESTMEN.    [Churchwardens.] 

QUIA  EMPTORES.  [Feudal  Sys- 
tem.] 

QUI  TAM  ACTIONS.  These  have 
sometimes  been  called  Popular  Actions. 
A  Popular  Action  is  defined  to  be  an 
action  founded  on  the  breach  of  a  penal 
statute,  which  every  man  may  sue  for 
himself  and  the  king.  It  is  called  a 
Qui  tarn  action  from  the  words  used  in 
the  process ;  **  qui  tam  pro  domino  rege 
2  r2 
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sequitur  quam  pro  se  ipso/'  *'  who  sues  as 
well  for  our  lord  the  king  as  for  himself." 
In  A  Qui  tarn  action  part  of  the  penalty 
goes  to  the  suer  or  informer,  and  part  to 
the  king.  A  strange  instance  occurred  in 
1844  of  the  legislature  interfering  to 
stop  certain  Qui  tam  actions  against  gam- 
blers. [Gaming,  p.  58,  59.]  See  also 
Informer. 

QUIT  RENT.    [Rent.] 

QUORUM.    [Sessions.] 


R. 


RANGER  (^Bangeator),  an  ancient  of- 
ficer in  the  king's  forests  and  parks,  ap- 
pointed by  patent,  and  enjoying  certam 
fees,  perquisites,  and  other  advantages. 
His  duty  was  of  three  kinds :  I,  to  ixuake 
daily  perambulations,  to  see,  hear,  and 
inquire  concerning  any  wrong  doings  in 
the  limits  of  his  bailiwick ;  2,  to  recover 
any  of  the  beasts  which  had  strayed  be- 
yond the  limits  of  the  forest  or  chase; 
and,  3,  to  present  all  transgressions  at  the 
next  forest  court. 

RANSOM.    [Aids.] 

RAPE.    [Law,  Criminal.! 

RATE,  an  assessment  levied  upon  pro- 
perty. Rates  are  of  various  kinds,  and 
ure  denominated  with  reference  to  the 
objects  to  which  they  are  applied. 

The  nature  of  Church-rates  is  ex- 
plained under  Church-Rates  :  and  rates 
for  the  relief  of  the  poor  under  Poor- 
Laws.  The  subject  of  County-rates  is 
explained  under  Countt-Rates.  There 
are  also  rates  levied  for  the  construction 
and  repair  of  Sewers ;  and  for  other  pur- 
poses. 

READER,  READINGS.  [Barris- 
ter.] 

REAL  ESTATE.    [Property.] 

REBELLION.    [Sovereignty.] 

RECEIPT.  In  its  more  general  and 
popular  sense  Receipt  means  a  written 
di^harge  of  a  debtor  on  the  payment  of 
money  due.  When  given  for  sums 
greater  than  five  pounds,  it  must  be 
stamped.  The  amount  of  the  stamp  duty 
varies  with  the  sums  for  which  it  is  given 
from  3d.  to  10«. :  in  Ireland  the  lowest 
istamp  is  2d.  and  the  rates  are  otherwise 


different  fh>m  those  in  Great  Britua.  A 
receipt,  though  evidence  of  paymest,  is 
not  absolute  proo^  and  this  evidence  ntsr 
be  rebutted  b3r  showing  that  it  has  bera 
given  under  mistake  or  obtained  by  fnad. 
The  object  of  requiring  a  stamped  Teesi^ 
is  to  obtain  revenue,  and  no  other.  It 
is  one  of  the  many  modes  of  taxatioi. 
In  1832  the  revenue  from  receipt  stamps 
amounted  to  193,0(>5i.,  namely :  EngUad 
154,466/.;  Scotland  16,344/.;  Irdaod 
22,254/.  The  amount  received  m  Esf- 
land  on  each  kind  of  stamp  was  as  fd- 
lows: — 


At  OS.  Sd. 

£19,940 

0     6 

31,286 

I     0 

42,995 

1     6 

22,466 

2     6 

16,790 

4     0 

6,93^ 

5     0 

S,408 

7     6 

4,143 

10     0 

4,495 

y's  Stamp  Actj 

•   55  G€0.   Ill 

184;  8  &  4  Wm.  IV.  c.  23.) 

RECEIVING  STOLEN  GOODS. 
[Law,  Criminal.] 
RECIPROCITY  ACT.  [Ships.] 
RECOGNIZANCE  is  an  obligation  of 
record,  entered  into  before  sonae  oonrt  ot 
record,  or  magistrate  duly  authorised,  by 
which  the  party  entering  into  it  (the  «f- 
nizor),  whose  signature  is  not  neoessanr. 
acknowledges  (recognizes)  that  he  awti 
a  sum  of  money  to  the  king,  or  to  scsse 
private  individual,  who  is  called  the  ccfr 
nizee.  This  sum  is  named  the  amount  cf 
the  recognizance.  The  acknovrledgmeBt 
is  generally  followed  by  an  underwdsg 
on  the  part  of  the  cognizor  to  do  some  act. 
such  as  to  keep  the  peaces  to  pay  a  sum  of 
money,  to  attend  to  give  evidence,  ssA 
the  like.  On  the  performance  of  this  set 
the  cognizor  is  discharged  from  his  R" 
cognizance.  On  his  de&ult,  the  recogni- 
zance is  forfeited,  and  he  becomes  in- 
debted absolutely  to  the  amount  of  the 
recognizance.  A  debt  on  recogniaoce 
takes  precedence  of  other  debts,  and  bio<^ 
the  lauds  of  the  cognizor  from  the  tiiee  ci 
its  enrolment.  If  the  recognizance  iJ 
made  to  a  private  individual  in  thena»J* 
of  a  statute  staple,  for  instance,  he  db! 
on  its  forfeiture,  by  virtue  of  proc^ 
directed  to  the  sheritf,  obtain  detivwr  » 
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the  lands  and  goods  of  the  cognizor  till 
the  debt  is  satisfied,  or  proceed  against 
the  cognizor  in  an  action  of  debt,  or  by 
scire  facias.  If  the  recognizance  is  made 
to  the  king,  it  was  formerly,  in  all  cases 
of  forfeiture,  estreated  into  the  exchequer, 
and  afterwards  recovered  by  process  froAi 
that  court  to  the  use  of  the  treasury. 
But  now,  in  the  cases  of  forfeited  recogni- 
zances taken  before  the  court  of  quarter^ 
sessions,  or  justices  of  the  peace,  provision 
is  made  by  stats.  3  Geo.  IV.  c  46,  and  4 
Geo.  I V.  c  37,  for  their  enrolment  among 
the  sessions  records,  and  their  immediate 
recovery  by  the  sheriff.  A  list  of  the 
amounts,  &c  is  yearly  returned  by  the 
clerks  of  the  peace  and  town-clerks  for 
their  districts  respectively,  to  the  lords  of 
the  treasury.  A  power  of  appeal  by  the 
cognizor  against  the  forfeiture  is  given  to 
the  sessions,  and  the  sheriff  is  not  to  levy 
on  the  cognizor  till  the  appeal  has  been 
decided.  Where  a  recognizance  has  been 
estreated  into  the  exchequer,  that  court 
may  discharge  or  compound  it  according 
to  the  justice  of  the  case.  (Comyns, 
Dig^  **  Recognizance ;"  Dalton ;  2  Black- 
stone,  Com. ;  Bum's  Justice.) 

RECORD,  COURTS  OF.  [Courts.] 
RECORDER  {Mecordator\  a  judge, 
described  by  Cowel  as  "he  whom  uie 
mayor  or  other  magistrate  of  any  city  or 
town  corporate  having  jurisdiction,  or  a 
court  of  record,  within  their  precincts  by 
the  king^s  grant,  doth  associate  unto  him 
for  his  better  direction  in  matters  of  jus- 
tice and  proceedings  according  to  law." 
The  Norman  term,  recordeur,  appears  to 
have  originally  been  applied  to  every 
person  who  was  present  at  a  judicial  pro- 
ceeding, and  to  whose  remembrance  or 
record  of  what  had  taken  place  the  law 
gave  credit  in  respect  of  his  personal  or 
official  weight  and  dignity.  Of  this  we 
perceive  a  trace  in  the  ordinary  writ  of 
Accedas  ad  Curiam,  by  which  the  sheriff 
is  commanded  to  ^  to  some  inferior 
court  (which,  not  being  the  king's  court, 
is  not  a  court  of  record),  taking  with  him 
four,  knights,  and  there  to  record  the 
plaint,  which  is  in  that  court ;  the  re- 
membrance of  the  four  knightly  reoor- 
deurs  of  what  they  saw  existing  in  the 
inferior  court,  in  ooedience  to  the  king's 
writ,  being  treated  as  equivalent  to  their 


actual  presence  at  the  proceeding  to  be 
recorded.  So  if  the  proceedings  are  in 
the  sheriff's  court,  he  is  ordered  by  the 
writ  of  Recordari  facias  loquelam  to 
cause  the  plaint  to  be  recorded  by  four 
knights.  And  by  a  record  of  the  eighth 
year  of  Kiuff  John,  we  find  that  a  judg- 
ment of  batUe  in  the  court  of  the  Arch- 
bishop of  Canterbury  being  vouched  in 
the  king's  courts,  four  knights  were  sent 
to  inspect  the  proceedings,  who  returned 
"  quod  reeordati  sunt"  (JPUicitorutn  Ah- 
breviatio,  54.)  The  practice  of  certifying 
and  recording  the  customs  of  London  6y 
the  mouth  oJT  the  recorder,  which  is  ante- 
cedent to  the  charters  granting  or  recog- 
nising the  practice,  appears  to  be  refer-* 
rible  to  the  same  source.  Where  criminal 
or  civil  jurisdiction  was  exercised  by 
citizens  or  burgesses,  it  would  add  to  the 
importance  of  tiie  court  if  its  proceedings 
took  place  in  the  presence  of  an  officer  to 
whose  record  the  superior  courts  would 
give  credit,  either  in  respect  of  his  per- 
sonal rank,  as  a  peer  or  knight,  or  on 
account  of  his  connection  with  those 
courts,  as  a  seijeant  or  barrister-at*law. 

Since  1835  the  duties  of  recorders  in 
dties  and  boroughs  enumerated  in  the 
schedules  of  the  Municipal  Corporations 
Act  (5  &  6  Wm.  IV.  c.  70)  have  been 
regulated  by  the  provisions  of  that  and  of 
subsequent  statutes. 

The  jurisdiction  of  the  recorder  in 
places  of  minor  importance  than  those 
mentioned  in  the  schedules,  is  taken 
away.  These  Acts  do  not  affect  the  city 
of  London. 

The  recorder  of  London  is  a  judge  who 
has  criminal  and  civil  jurisdiction.  He 
is  also  tiie  adviser  and  the  advocate  of 
the  corporation.  In  respect  of  the  duties 
performed  by  the  recorder  in  the  assem- 
blies of  the  corporation,  in  the  courts 
of  mayor  and  aldermen,  of  common 
council,  and  of  common  hall,  his  office 
may  be  said  to  be  ministerial.  He  is  by 
charter  a  justice  of  the  peace  within  the 
city  of  London,  and  a  justice  of  oyer  and 
terminer,  and  a  justice  of  the  peace,  in 
the  borough  of  Southwark. 

The  business  of  the  mayor's  cour^  in 
which  the  recorder  ordinarily  presides 
alone,  comprehends  a  court  of  equity. 
In  the  mayor's  court  the  recorder  tries 
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civil  causes,  both  according  to  the  ordi- 
nary coarse  of  common  law  and  the  pe- 
culiar customs  of  the  city.  The  amount 
for  which  such  actions  may  be  brought 
IS  unlimited.  Causes  depending  in  the 
superior  courts  at  Westminster  for  sums 
under  20^.,  writs  of  trial  are  occa- 
sionally ordered  to  be  executed  by  a  judge 
of  a  court  of  record  in  London  under 
statute  3  &  4  Wm.  IV.  c  42,  s.  1 7.  Such 
trials  sometimes  take  place  before  the 
recorder,  and  sometimes  before  the  judges 
of  the  sheriffs*  court 

All  the  duties  of  a  justice  of  the  peace, 
including  those  of  chairman,  devolve 
upon  the  recorder  at  the  quarter  and 
other  sessions  held  at  Guildhall  for  the 
city  of  London.  At  the  eight  sessions 
wmch  are  held  in  the  year  at  Justice-hall 
in  the  Old  Bailey  for  the  metropolitan 
district,  the  recorder  acts  as  one  of  the 
judges  under  her  majesty's  .commission  of 
oyer  and  terminer,  and  general  gaol  de- 
livery. At  the  conclusion  of  each  session 
he  prepares  a  report  of  every  felon  capi- 
tally convicted  within  the  metropolitan 
district,  for  the  information  and  conside- 
ration of  the  queen  in  council,  and  he 
issues  his  warrant  for  the  reprieve  or  the 
execution  of  the  criminals  whose  cases 
have  been  reported. 

The  fixed  annual  salary  of  the  recorder 
is  1500/.  The  Common  Council  have 
added  1000/.  annually  to  the  salarj-  of  the 
present  recorder,  and  to  that  of  his  im- 
mediate two  predecessors.  Besides  this, 
the  recorder  nas  fees  on  all  cases  and 
briefs  which  come  to  him  from  the  corpo- 
ration. He  is  also  allowed  to  continue 
his  private  practice. 

The  recorder  is  elected  by  the  court  of 
aldermen,  most  commonly  at  a  special 
court  held  for  the  purpose.  Any  alder- 
man nuty  put  any  freeman  of  the  city  in 
nomination  as  a  candidate  for  the  office, 
but  an  actual  contest  seldom  takes  place. 
The  recorder  elect  is  admitted  and  sworn 
in  before  the  court  of  aldermen.  The 
appointment  is  daring  good  behaviour. 
The  recorder  has  always  been  a  serjeant- 
at-law  or  a  barrister. 

The  recorder  of  London  deriving  his 
authority  A-om  charters,  and  not  being 
appointed  by  commission  (except  tem- 
porarily as  included  with  outer  judges  in 


the  commission  of  oyer  and  terminer,  &c^ 
at  the  Old  Bailey),  he  b  not,  like  the 
judges  of  the  superior  courts,  liable  to 
dismissal  by  the  crown  upon  an  addres 
by  both  Houses  of  Parliaroent.  Bat  ail 
recorders  may  be  removed  for  iDcapadty 
or  misconduct  by  a  proceeding  at  eoomMia 
law. 

Deputy  recorders  have  in  some  in- 
stances, but  not  very  lately,  been  ap- 
pointed by  the  court  of  aldermen  on  ^ 
nomination  of  the  recorder.  {Report  ea. 
Municipal  CorporcUions.) 

In  cities  and  boroughs  within  the  Mu- 
nicipal Corporations  Act,  the  reeotder 
(who  must  be  a  barrister  of  not  less  than 
five  years'  standing)  is  a  judge  appointed 
under  the  sign  manual  by  the  crown  du- 
ring pood  behaviour:  he  has  criminal 
and  avil  jurisdiction  within  the  dty  or 
borough,  with  precedence  next  to  the 
mayor. 

Criminal  jurisdiction  is  given  to  re- 
corders by  the  Municipal  CorporatioDS 
Act,  explained  by  subsequent  stntnte. 
The  105th  section  of  that  Act  provides 
that  the  recorder  shall  hold  once  m  cverj 
quarter  of  a  year,  or  at  such  other  and 
more  frequent  times  as  he  shall  in  he 
discretion  think  fit,  or  as  the  crown  shall 
think  fit  to  direct,  a  court  of  qnarter-ses- 
mon  of  the  peace,  at  which  the  recorder 
shall  sit  as  the  sole  judge,  and  soch  oomt 
shall  be  a  court  of  record,  and  shall  have 
cognizance  of  all  crimes,  offences,  and 
matters  whatever  cognizable  by  any  court 
of  quarter'Session  of  the  peace  for  coun- 
ties in  England,  provided  nevertheless 
that  no  recorder  diall  have  power  to  make 
or  levy  any  rate  in  the  nature  of  a  county- 
rate,  or  to  grant  licence  to  keen  an  ale- 
house or  victualling-house,  to  sell  excise- 
able  liquors,  or  to  exercise  any  <^  the 
powers  by  that  Act  spedally  vested  in  the 
town-council. 

The  jurisdiction  of  the  county  sessioos 
extends,  under  34  Edw.  IIL  c  1,  to  the 
trying  and  determining  of  all  felooies 
and  misdemeanors.  The  commission  un- 
der which  county  justices  are  appcnnted, 
however,  directs  that  if  any  case  of  diffi- 
culty arise,  thev  shall  not  proceed  to  judg- 
ment but  in  the  presence  of  one  cif  iSt 
justices  of  the  courts  of  King^s  Bench  or 
Common  Pleas,  or  of  one  of  the  justices 
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of  assize;  and  coarts  of  qnarter-session 
in  counties  have  latterly  treated  every 
case  in  which  judgment  of  death  would 
be  pronounced  upon  conviction,  as  a  case 
of  difficulty,  and  have  left  such  cases  to 
be  tried  at  the  assizes;  and  though  no 
such  direction  is  contained  in  the  grant 
of  the  office  of  recorder  or  in  the  Munici- 
pal Corporations  Act,  it  has  been  the 
invariable  practice  of  recorders  appointed 
under  the  Act  to  refrain  from  the  exercise 
of  jurisdiction  in  such  cases. 

The  civil  jurisdiction  given  to  re- 
corders by  5  &  6  WnL  IV.  c.  76,  §  118, 
is  to  try  actions  of  assumpsit,  covenant, 
or  debt,  whether  by  speciality  or  by 
simple  contract,  and  all  actions  of  tres- 
pass or  trover  for  taking  goods  or  chat- 
tels, provided  the  sum  or  damages 
sought  to  be  recovered  do  not  exc^ 
20/.,  and  all  actions  of  ejectment  between 
landlord  and  tenant  wherein  the  annual 
rent  of  the  premises  does  not  exceed  20/., 
and  upon  which  no  fine  has  been  re- 
served, with  an  exception  of  actions  in 
which  title  to  land,  or  to  any  tithe,  toll, 
market,  fair,  or  other  franchise  is  in 
<luestion  in  courts,  which  before  the  pass- 
ing^ of  the  Act  had  not  authority  to  try 
actions  in  which  such  titles  were  m  ques- 
tion. This  enactment  does  not  take 
away  the  more  extended  civil  jurisdic- 
tion which  previously  existed  in  particu- 
lar cities  and  boroughs  by  prescription 
or  by  diarter. 

The  practice,  or  mode  of  proceeding, 
and  also  the  course  of  pleading,  in  courts 
of  civil  jurisdiction  in  cities  and  boroughs, 
are  governed  by  rules  made  bv  the^  re- 
corder and  allowed  by  three  judges  of 
the  superior  courts. 

RECORDS,  PUBLIC.  Records,  in 
the  legal  sense  of  the  term,  are  oontem- 
|K>raneons  statements  of  the  proceedings 
m  those  courts  of  law  which  are  courts 
of  Rcord,  written  upon  rolls  of  parch- 
ment. (Britton,  c.  27.)  Matters  en- 
rolled among  the  proceeding  of  a 
court  but  not  connected  with  mose  pro- 
ceedings, as  deeds  enrolled,  &c,  are  not 
records,  though  they  are  sometimes  in  a 
loose  sense  said  to  be  **  things  recorded." 
In  a  popular  sense  the  term  is  applied  to 
all  {Miblic  docoments  preserved  m  a  re- 
cognised repository ;  and  as  snchdocu- 


ments  cannot  be  conveniently  removed, 
or  mti^  be  wanted  in  several  places  at  the 
same  time,  the  courts  of  law  receive  in 
evidence  examined  copies  of  the  contents 
of  public  documents  so  preserved,  as  well 
as  of  real  records.  F  Coubts  ;  Recobdeb.] 

We  may  consider  that  as  a  record 
which  is  thus  received  in  the  courts  of 
justice.  The  Act,  for  instance,  which 
abolished  Henry  VIII.'s  court  of  aug- 
mentation (of  the  revenues  obtained  fVom 
the  suppression  of  the  religious  houses), 
declared  that  its  records,  rolls,  books, 
papers,  and  documents,  should  thence- 
forth be  held  to  be  records  of  the  court 
of  exchequer;  and  accordingly  we  have 
seen  many  a  document,  originally  a 
n)ere  private  memorandum,  elevated  to 
the  dignity  of  a  public  record,  on  the 
sole  ground  of  its  official  custody,  and 
received  in  evidence  as  a  record  of  the 
Augmentation-office.  On  the  other  hand, 
numbers  of  documents  which  were 
originally  compiled  as  public  records, 
having  strayed  from  their  legal  re- 
pository to  the  British  Museum,  have 
thereby  lost  their  character  of  authen- 
ticity. (^Proceedings  of  the  Privjf 
Council,  vol.  V.  p.  4,  edited  by  Sir 
Harris  Nicolas.) 

**  Our  stores  of  public  records,"  says 
Bishop  Nicolson,  "are  jusUy  reckoned 
to  excel  in  age,  beauty,  correctness,  and 
authority,  whatever  the  choicest  archives 
abroad  can  boast  of  the  like  sort."  (Pre* 
fhce  to  the  English  Historical  Zibrarif.^ 
Indeed,  this  country  is  rich  beyond  all 
others  of  modem  Europe  in  the  posses- 
sion of  ancient  written  memorials  of  all 
branches  of  its  government,  constitu- 
tional, judicial,  paniamentary,  and  fiscal, 
memorials  authenticated  by  all  the  solemn 
sanctions  of  authority,  telling  truly, 
though  incidentally,  the  history  of  our 
progress  as  a  people,  and  handed  down 
m  unbroken  series  through  the  period  of 
nearly  seven  centuries.  The  amount  of 
public  care  given  to  this  subject  during 
the  last  forty  years,  is  shown  by^  the  ap- 
pointment of  successive  commissions  and 
parliamentary  committees  of  inquiry,  by 
a  cost  in  one  shape  or  another  amount- 
ing to  litUe  less  than  a  million  of  pounds 
sterling,  and  by  the  passing  of  an  Act  of 
Parliament  designed  to  efl&t  a  thorough 
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change  in  the  system  of  keeping  and 
using  the  public  records. 

The  gr^iter  part  of  records  are  kept 
as  rolls  written  on  skins  of  parchment 
and  vellum,  averaging  from  nine  to 
fourteen  inches  wide,*  and  about  three 
feet  in  length.  Two  modes  of  fastening 
the  skins  or  membranes  were  employed, 
that  of  attaching  all  the  tops  of  the  mem- 
branes together  bookwise,  as  is  employed 
in  the  exchequer  and  courts  of  common 
law,  whilst  that  of  sewine  each  mem- 
brane consecutively  was  adopted  in  the 
chancery  and  wardrobe. 

The  material  on  which  the  record  is 
written  is  generally  parchment,  which, 
until  the  reign  of  Elizabeth,  is  extremely 
clear  and  well  prepared.  From  that 
period  until  the  present,  the  parchment 
gradually  deteriorates,  and  the  worst 
specimens  are  furnished  in  the  reigns  of 
George  IV.  and  William  IV.  The  ear- 
liest record  written  on  paper,  known  to 
the  writer,  is  of  the  time  of  Edward  II. 

The  handwriting  of  the  courts,  com- 
monly called  court-hand,  which  had 
reached  its  perfection  about  the  reign  of 
our  second  Edward,  differs  materially 
from  that  employed  in  chartularies  and 
monastic  writings.  As  printing  ex- 
tended, it  relaxed  into  all  the  opposites 
of  uniformitv,  clearness,  legibility,  and 
beauty  which  it  once  possessed.  The 
ink  too  lost  its  ancient  indelibility ;  and, 
like  the  parchment,  both  handwriting 
and  ink  are  the  lowest  in  character  in 
the  latest  times :  with  equal  care,  venera- 
ble Domesday  will  outlive  its  degenerate 
descendants. 

All  the  great  series  of  our  records,  ex- 
cept those  of  parliament,  are  written  in 
Latin,  the  spelling  of  which  is  much  ab- 
breviated, and  in  contractions,  there  can 
be  little  doubt,  derived  from  Latin 
manuscripts. 

During  the  Commonwealth,  English 
was  substituted  ;  but  soon  after 
the  Restoration,  Latin  was  restored, 
and  the  records  of  the  courts  continued 
to  be  kept  in  Latin  until  abolished  by 
Act  of  Parliament  in  the  reign  of  George 
II.      In   certain    branches  of  the  £x- 

*  The  rolls  of  the  Great  Wurdrobe  exceed 
eighteen  inches  in  width. 


chequer,  Latin  continued  in  use  mstil  tl» 
abolition  of  the  offices  in  very  reeeat 
times.  Many  of  our  statutes  from  Ed- 
ward L  to  Henry  V.,  and  the  priuapal 
part  of  the  rolls  of  parliament,  are  writ- 
ten in  Norman  French.  PetitkuDs  to 
parliament  continued  to  be  presented  id 
Norman  French  until  the  reign  of 
Richard  II.,  whose  rennnciadaii  of  the 
crown  is  said  to  have  been  read  before 
the  estates  of  the  realm  at  WestnuEscer 
first  in  Latin  and  then  in  EnglisJL 
After  this  period  we  find  English,  which 
had  doubtiess  always  remained  in  use 
among  the  lower  classes,  often  med  in 
transactions  between  the  people  and  gi>- 
vernment. 

At  the  present  time,  besides  the  offices 
for  modem  records  attached  to  each 
court,  we  may  enumerate  the  following 
repositories,  with  their  different  locali- 
ties, as  containing  the  public  records  :— 

The  Tower,  in  Thames-street ;  Chap- 
ter-House, Westminster  Abbey;  RoJk 
Chapel,  Chancery-lane;  Rolls  Hoose, 
Chancery-lane;  Duchy  of  Lancaster. 
Lancaster-place,  Strand;  Duchy  of 
Cornwall,  Somerset  House;  CommoiD 
Pleas,  Carlton  Ride  and  Wfaitehall- 
^ard ;  Queen's  Remembrancer's  Itecords, 
in  Carlton  Ride  and  tower  of  Westmin- 
ster Hall ;  Augmentation-Office,  Falaee- 
yard,  Westminster;  Pipe^ffice,  Somer- 
set House;  Lord-Treasurer's  Remem- 
brancer, Somerset  House;  Land  Re- 
venue, Carlton  Ride;  Pell-Office,  1, 
Whitehall-yard;  Exchequer  of  Pleas,  3, 
Whitehall-yard;  FirstrFruits  Office, 
Temple. 

The  fullest  examination  into  the  state 
of  the  public  records  which  has  be» 
made  in  recent  times  was  effected  by  a 
Committee  of  the  House  of  Commocs, 
in  1800,  conducted  by  Lord  Colchester, 
then  Mr.  Abbot,  and  the  report  of  that 
Committee  presents  the  most  comprehen- 
sive account  which  has  yet  appeared  of 
our  public  records,  to  which  a  period  of 
forty  years  has  added  very  little.  This 
Report  originated  a  commission  for  car^ 
rying  on  the  work  which  its  authors  had 
begun.  The  Record  Commission  was 
renewed  six  several  times  between  the 
years  1800  and  1881,  and  altogether  sus- 
pended at  the  accession  of  the  present 
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queen.  All  the  several  record  commis- 
sions daring  thirty  years  recited,  one 
after  another,  that  '*the  pablic  records 
of  the  kingdom  were  in  many  offices  un- 
arranged,  undescribed,  and  onascer- 
tained ;"  that  they  were  exposed  "  to  era- 
sure, alteration,  and  embezzlement,''  and 
"  were  lodged  in  buildings  incommodious 
and  insecure."  The  commissioners  were 
directed  to  cause  the  records  to  be  '*  me- 
thodised, regulated,  and  digested,"  bound 
and  secured;  to  cause  "calendars  and 
indexes"  to  be  made  and  **  original 
papers  "  to  be  printed.  The  present  state 
of  the  Record  Offices  affords  abundant 
evidence,  that  the  record  commissioners 
interpreted  their  directions  in  an  inverse 
order ;  they  expended  the  funds  intrusted 
to  them  rather  in  printing  records  than  in 
arranging  or  calendaring  them.  And  it 
is  an  undoubted  fact  ^t  not  withstand- 
ing these  commissions,  records  were 
**  embezzled  "—and  are  still  lodged  in 
most  "insecure"  buildings.  A  full  in- 
vestigation into  the  proceedings  of  the 
record  commission  was  made  by  a  Com- 
mittee of  the  House  of  Commons  in  1835, 
and  the  Report  of  the  Committee  was 
printed.  During  the  last  half-century 
there  has  been  no  niggard  expenditure 
in  respect  of  the  public  records.  It  is  not 
easy  to  ascertain  its  total  amount  or  the 
precise  appropriation  of  it ;  but  the  fol- 
lowing may  be  received  as  an  approxi- 
mation to  correctness : — 
Parliamentary  Papers  show 
that  grants  were  made  on 
behalf  of  the  Record  Com- 
mission between  1800  and 
1831,  to  the  amount  of  .  £362,400 
Between  1831  and  18S9  in- 
clusive .  .  .  125,700 
Salaries,  &c,  for  the  custody 

of  Records     .         .         .         120,000 
Fees,  estimated  on  an  average 
of  the  years  1829, 1830,  and 
1831,  at  least  .         .         120,000 

Removals  of  Records,  esti- 
mated at        .         .         •  30,000 


758,100 
Irish    Record    Commission, 
estimated  at.         .        .        120,000 

£878, 100 


Of  the  grants  made  to  the  record  com- 
mission, by  far  the  greater  part  was  spent 
in  printing  and  the  expenses  connected 
therewith. 

An  Act  was  passed  (1  &  2  Vict  c.  49) 
calculated  to  remedy  effectually  what 
preceding  efforts  had  in  vain  attempted, 
by  constituting  a  special  agency  for  the 
custody  of  the  records;  to  the  want  of 
which  and  a  sufficient  responsibility,  all 
the  defects  of  the  old  svstem  are  attribu- 
table. By  this  Act  the  Master  of  the 
Rolls  is  made  the  guardian  of  the  public 
records,  and  he  has  powers  to  appoint  a 
deputy,  and,  in  conjunction  with  the 
treasury,  to  do  all  that  may  be  necessary 
in  the  execution  of  this  service.  The  Act 
contemplates  the  consolidation  of  all  the 
records,  firom  their  several  unfit  reposi- 
tories, into  one  appropriate  receptacle; 
their  proper  arrangement  and  repair ;  the 
preparation  of  calendars  and  indexes, 
which  are  more  or  less  wanting  to  every 
class  of  records ;  and  giving  to  the  public 
more  easy  access  to  Uiem.  Lord  Lang- 
dale,  the  present  Master  of  the  Rolls,  to 
whose  influence  the  change  of  system  is 
greatiy  due,  has  already  brought  the  above 
Act  into  as  full  operation  as  circumstances 
have  allowed.  The  old  custodyship  of 
most  of  the  offices  has  been  superseded, 
and  the  offices  are  constituted  branches  of 
one  central  depository,  the  Public  Record 
Office,  which,  until  a  proper  building  is 
ready,  is  at  the  Rolls  House  in  Chancery 
Lane,  'llie  arrangement  and  repair,  as 
well  as  the  making  of  inventories  of 
records,  have  been  generally  begun  in 
most  of  the  offices. 

Preparations  are  also  making  for  a  uni- 
form system  of  calendaring,  a  gigantic 
work  which  a  century  will  hardly  see 
completed.  To  select  what  is  useful 
from  the  judgments  of  a  single  court,  the 
Common  Pleas  for  instance,  at  least  1200 
miles  of  parchment  nine  inches  wide  must 
be  patiently  read  through ;  and  yet  with- 
out the  performance  of  this  labour  these 
records  can  scarcely  be  consulted. 

The  principal  changes  which  have  been 
made  for  the  better  accommodation  of 
the  public  may  be  seen  in  the  following 
table :— 
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System  before  July,  1840. 

Charges  for 

Hours  of 

Pntat 

Office. 

Attendance. 

Inspection 

Copy 

Sylm. 

Search. 

of 
Record. 

of 
Record. 

Tower 

10  till  3 

10s. 

6s.  8d. 

Is.  per  folio'.S  cJ^*J| 

Rolls  Chapel 

10  tiU  3 

Is.  a  yearl 
ea.  name  ) 

28.  6d.  I 
ea.RoU| 

68.  6d.a  1  ^^  «§Ju 

sheet    Ig^l^"?! 

is.  per  folio  ^-l.o>--:> 

Chapter  House      . 
Carlton  Ride 

10  till  1 

8s.  4d. 

10  till  4 

3d.  a  term 

(Common  Pleas)  . 

In  term- 

28.  6d.  in 

6d.  per  folio 

time  only 

Index 

3,  Whitehall  Yard, 

3||g^1 

Common  Pleas  . 

No  attend- 

Exch. of  Pleas  . 

ance 
No  attend- 
ance 

3d.  a  term 

6d.  per  folio 

^  K    O  o  O  s 

King's  Bench  (Rolls 

Hoose)     . 

No  attend- 

2s. 6d.  in 

ance 

Index 

^iiUl 

The  best  work  of  general  reference  as 
to  the  subjects  to  which  the  public  records 
relate  is  the  '  Report  of  the  Select  Com- 
mittee in  1800.' 

RECRUITING  is  the  act  of  nusing 
men  for  the  military  or  naval  service. 
As  to  the  military  service,  recruiting  is 
done  by  officers  appointed  for  the  pur- 
pose, who  engage  men  by  bounties  to 
enter  as  private  -soldiers  into  particular 
regiments.  The  officers,  commissioned 
and  non-commissioned,  while  so  em- 
ployed, are  said  to  be  on  the  recruiting 
servioe ;  but  the  actual  engaging  of  men 
as  recruits  is  called  enlistment  The 
laws  relating  to  this  subject  have  been 
already  noticed.    [Enlistment.] 

Formerly  private  persons  were  al- 
lowed to  enlist  men  for  the  army  in  any 
way  that  they  might  tiiink  best;  but 
now,  by  a  clause  in  the  Mutiny  Act,  any 
person  advertising  or  opening  an  office 
for  recruits  without  authority  in  writing 
from  the  adjutanlrgeneral  or  the  direc- 
tors of  the  East-India  Company  is  liable 
to  the  penalty  of  twenty  pounds. 

In  order  to  produce  uniformity  in  the 
system  of  recruiting,  and  to  ensure  the 
employment  of  legal  means  only  in  ob- 


taining men,  the  supreme  oontrol  of  ths 
branch  of  the  military  service  was  vested 
in  the  adjutant-general  of  the  anoy,  sxsd. 
both  Great  Britiun  and  Ireland  were 
divided  into  several  recruiting  districtL 
To  each  of  these  were  appointed  an  in- 
specting field-officer ;  an  adjotantt  whose 
duty  it  is  to  ascertain,  in  respect  of 
stature  and  bodily  strength,  the  fitness  of 
any  recruit  for  the  service :  a  paymaster; 
and  a  surgeon,  the  latter  of  whom  is  to  re- 
port  concerning  the  health  of  the  recruit 
Under  the  inspecting  field-offioer  there 
are  several  regimental  officers  wlio  are 
stationed  in  the  principal  towns  of  tiie 
different  recruiting  districts  in  order  to 
superintend  the  non-commissioned  ci- 
ficers  appointed  to  receive  the  a{mli<»- 
tions  of  the  persons  who  may  be  desunoos 
of  entering  the  service. 

In  order  to  procure  recruits,  a  serjeast 
or  other  non-commissioned  officer  mixes. 
in  country  places,  with  the  pessantry  at 
their  times  of  recreation ;  and,  in  towrs, 
with  artisans  who  happen  to  be  anein- 
ployed,  or  who  are  dissatisfied  with  their 
condition ;  and,  by  address  in  represeot- 
ing  whatever  may  seem  agreeaUe  in  the 
life  of  a  soldier,  or  by  the  allaremeDt  of 
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a  bountj,  occasionally  induces  such  per- 
sons to  enter  the  service. 

The  reports  concerning  the  fitness  of 
a  recruit  for  military  service  are  finally 
submitted  for  approval  to  the  inspecting 
field-officer  of  the  district,  except  when 
the  distance  of  the  head-quarters  from 
the  place  where  the  recruit  is  enlisted  is 
such  that  it  would  be  more  convenient  to 
send  the  latter  to  the  depot  of  the  regi- 
ment to  which  he  is  to  belong:  in  that 
case  the  officer  commanding  at  the 
depot  is  especially  authorised  to  sanction 
them. 

Officers  employed  on  the  recruiting 
service  are  not  allowed  to  interfere  with 
one  another  in  the  performance  of  their 
duties ;  particularly,  no  one  is  permitted 
to  use  any  means  in  order  to  obtain  for 
his  own  party  a  man  who  has  already 
taken  steps  by  which  he  may  become  en- 
gaged to  another. 

KECTOR,  RECTORY.    [Benefice, 

P-  ^^1 

RECUSANTS  are  persons  who  reftise 

or  neglect  to  attend  divine  service  on 

Sundays  and  holidays,  according  to  the 

fomos  of  the  Established  church. 

Xhere  were  four  classes  of  offenders 
under  the  statutes  against  recusancy: — 
those  who  absented  uemselves  from  the 
public  service  of  the  church  from  indif- 
ference, irreligion,  or  dissent,  were  termed 
*'  recusants  "  simply — after  conviction 
tbey  were  styled  ** recusants  convict;" 
those  absentees  who  professed  the  Roman 
Catholic  religion  were  called  **  Popish 
recusants ;"  and  those  who  had  been  con- 
victed in  a  court  of  law  of  being  Popish 
recusants  were  called  **  Popish  recusants 
convict" 

Popish  recusants,  in  addition  to  the 
general  penalties  enacted  against  recu- 
sants, were  disabled  from  taking  lands, 
either  by  descent  or  by  purchase,  after 
eighteen  years  of  age,  until  they  re- 
nounced their  errors.  They  were  bound 
at  the  age  of  twenty-one  to  register  the 
estates  which  they  histd  already  acquired, 
and  were  bound  also  to  register  all  future 
conveyances  and  wills  relating  to  them. 
They  were  and  are  incapable  of  present- 
ing to  anv  advowsouy  and  of  making  a 
grant  of  ue  right  of  presenting  at  any 
avoidance  of  the  benefice.    They  could 


not  keep  or  teach  any  school,  on  pain  of 
perpetual  imprisonment.  For  the  offence 
of  saying  mass,  the  Popish  recusant  for- 
feited 2U0  marks,  or  133/.  6«.  Sd,  For 
the  offence  of  wilfully  hearing  mass,  he 
forfeited  100  marks  (66/.  13«.  4</.),  and 
was  in  each  case  subjected  to  a  year's  im- 
prisonment 

Popish  recusants  convict  incurred  ad- 
ditional disabilities,  penalties,  and  for- 
feitures. They  were  considered  as  per- 
sons excommunicated :  they  could  not 
hold  any  public  office  or  employment; 
the^  were  not  allowed  to  keep  arms  in 
their  houses  •,  they  were  prohibited  from 
coming  within  ten  miles  of  London,  un- 
der the  penalty  of  100/.;  they  could 
bring  no  action  at  law  or  suit  in  equity ; 
they  were  not  permitted  to  come  to  court, 
under  pain  of  100/.,  or  to  travel  above 
five  miles  from  home  except  by  licence, 
upon  pain  of  forfeiting  all  their  goods. 
Severe  penalties  were  imposed  in  respect 
of  the  marria^  or  burial  of  the  Popish 
recusant  convict,  or  the  baptism  of  his 
child,  if  the  ceremony  was  performed  by 
any  other  than  by  a  minister  of  the 
Church  of  England.  Such  a  recusant,  if 
a  married  woman,  forfeited  two-thirds  of 
her  dower  or  jointure,  was  disabled  from 
being  executrix  or  administratrix  of  her 
husband,  and  from  having  any  part  of 
his  goods,  and  she  might  be  kept  in  prison, 
unless  her  husband  redeemed  her  at  ihe 
rate  of  10/.  per  month,  or  by  the  profits 
of  the  third  part  of  all  his  lands.  The 
present  state  of  the  law  as  to  recusants  is 
given  under  Law,  Criminal,  p.  217. 

REDEMPTION,  EQUITY  OF. 
[Mortgage.] 

REEVE.    [Sheriff.] 

REFORMATION,  HOUSES  OP, 
[Transportation.] 

REGA'LIA,  the'  ensigns  of  royalty. 
This  term  is  more  especially  used  for  the 
several  parts  of  the  apparatus  of  a  corona- 
tion, tn  Ekigland,  the  regalia  properly 
so  called  are  the  crown,  the  sceptre  royal, 
the  virge,  or  rod  with  the  dove,  St  Ed- 
ward's staff,  the  orb  or  mound,  the  sword 
of  mercy,  cedled  Curtana,  the  two  swords 
of  spiritual  and  temporal  justice,  the  ring 
of  alliance  with  the  kingdom,  the  armille 
or  bracelets,  the  spurs  of  chivalry,  and 
sundry  royal  vestments.      The  regalia 
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here  enumerated,  all  but  the  vestments, 
are  preserved  in  the  Jewel-Office  in  the 
Tower  of  London.  Before  the  Reforma- 
tion in  tiie  time  of  Henry  VIII.  they 
were  constantly  kept  by  the  religious  of 
the  abbey  of  Westminster ;  and  are  still 
presented  before  the  king  on  the  morning 
of  the  coronation  by  the  dean  and  pre- 
bendaries of  that  church. 

REGENT,  REGENCY.  These 
words,  like  rex^  contain  the  same  ele- 
ment as  rego^  " to  rule,"  regena,  *'  ruling;" 
and  denote  the  person  who  exercises  the 
power  of  a  king  without  being  king,  and 
the  office  of  such  a  jperson,  or  the  period 
of  time  during  which  he  possesses  the 

Eower.  Wherever  there  has  been  an 
ereditary  kingly  office,  it  has  been 
found  necessary  sometimes  to  appoint 
a  regent  The  cases  are  chiefly  those 
of  (1)  the  crown  devolving  on  a  minor 
too  young  to  execute  any  of  the  duties 
belonging  to  it ;  (2)  mental  incapacity  of 
the  person  in  whom  the  kingly  office  is 
vested;  (3)  temporary  illness,  where 
there  is  a  prospect  of  the  lon^  continu- 
ance of  the  disease,  and  of  mcapadty 
in  consequence;  (4)  absence  from  the 
realm.  But  in  the  first  case  the  regent 
has  usually  been  called  in  England  by 
the  name  of  Protector:  the  latest  in- 
stance was  the  minority  of  Eklward 
VI.,  when  his  uncle,  the  Duke  of  Somer- 
set, was  the  Protector. 

In  the  earlier  periods  of  English  his- 
tory we  have  several  instances  of  pro- 
tectors during  minorites,  and  some  of 
regencies  dunng  the  temporary  absence 
of  the  king.  The  occasional  absences  of 
George  I.  and  George  II.  on  visits  to 
their  continental  dominions  rendered  the 
appointment  of  regents  a  matter  of  con- 
venience, if  not  of  necessity.  Some- 
times the  power  was  put,  so  to  speak,  in 
commission,  being  held  by  several  per- 
sons jointly ;  but  Queen  Caroline  some- 
times ^charged  the  functions  of  regent 
during  the  absence  of  George  II. 
[Lords  Justices.] 

This  part  of  the  English  constitution 
was,  however,  so  imperfectly  defined,  that 
when  George  III.  was  incapacitated  for 
discharging  the  functions  of  royalty  by 
becoming  insane,  a  question  arose,  on 
which  the  chief  constitutional  and  politi- 


cal authorities  of  the  time  were  divided 
in  their  judgment.  The  question  yas 
this — whether  the  heir  apparent,  hems 
of  fiill  age,  and  the  king's  eldest  son,  dil 
not  become  of  right  regent.  The  Whig 
party  of  the  time,  led  by  Mr.  Fox,  coo- 
tended  that  he  did.  On  the  other  side, 
it  was  maintained  that  it  lay  with  par- 
liament to  nominate  the  person  vl^> 
should  be  re^nt  No  r^^ent  was  at 
that  time  appomted,  because  the  king  re- 
covered. When  the  king  was  a  seGJfci 
time  incapacitated,  all  parties  agreed  in 
conferring  the  titie  and  office  of  regent  on 
the  Prince  of  Wales,  then  heir  apparent 
But  it  was  done  by  parliament,  who  bid 
certain  restrictions  upon  him  during  tk 
first  year ;  but  in  the  event  (which  ettit 
did  happen)  of  tiie  continued  incapadir 
of  the  kmg,  he  was  to  enter  into  the  foil 
possession  of  all  the  powers  of  king,  as 
if  the  king  were  dead ;  using,  hovev^> 
only  the  name  of  regent,  not  king. 

The  time  when  the  Prince  of  Wiks 
held  the  office  of  recent  is  the  period  of 
English  history  which  will  he  most 
hereafter  by  the  expression  "  the  re- 
gency," just  as  "  the  regency  "  in  refe^ 
ence  to  French  history  denotes  the  mt 
of  the  minority  of  Louis  the  FIAeeBth. 
when  the  Duke  of  Orleans  was  regart- 
It  was  during  the  English  re^ocv  thsi 
the  power  of  Napoleon  was  broken,  aci 
peace  was  restored  to  Europe. 

REGIMENT,  a  body  of  troops, 
whether  infimtry  or  cavalry,  fbnaisf 
the  second  subdivision  of  an  army.  Tfe 
uuion  of  two  or  more  regiments  or  te- 
talions  constitutes  a  bri^ide,  and  two  or 
more  brigades  make  up  a  ^rand  divsioc 
or  corps  d'arm^  A  regiment  is  cosa- 
manded  by  a  colonel,  a  lieuteBas'* 
colonel,  and  a  major,  whose  sevosj 
ranks  are  graduated  so  as  tocorrespoad 
to  those  of  the  general  officers  who  coib- 
mand  the  army  or  division ;  and  wbea  a 
regiment  is  divided  into  two  or  dk« 
battalions,  each  of  these  has,  at  la^i 
when  complete,  its  own  lienteoaEt- 
colonel  and  major. 

REGISTER,  REGISTRATION,  15 
GISTRY.  The  mere  possesoon  of  law 
is  not  sufficient  evidence  of  the  ti* 
to  it,  except  in  those  cases  where  ito» 
be  shown  that  it  has  been  held  by  a  ptr? 
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"who  sells  adversely  for  sach  a  period  as  to 
preclude  nnder  the  operation  of  the  Sta- 
tute of  Limitations  all  claims  from  any 
other  party.  In  tracing  the  title  to  land, 
a  purchaser  or  mortgagee  requires  to 
have  the  right  established  by  the  produc- 
tioQ  of  the  instruments  under  which  the 
title  to  it  is  derived ;  and  the  usual  period 
durmg  which  such  title  is  required  to  be 
sliown  is  the  last  sixty  years.  Now  ex- 
cept in  what  are  termed  register  counties, 
&  purchaser  or  mortgagee  has  no  means 
of  ascertuning  that  some  of  the  deeds 
purporting  to  show  the  title  may  not  be 
purposely  or  accidentally  withheld:  fbr 
instance,  A.  B.  may  have  acquired  a  title 
under  a  deed  of  conveyance,  or  nnder  a 
-will,  but  may  have  mortgaged  or  other- 
wise chareed  the  estate,  with  an  agree- 
ment that  ne  should  remain  in  possession 
till  defiBiult  of  payment,  and  may  conceal 
the  instrument  which  effects  this  charge ; 
and  >the  purchaser,  notwithstanding  he 
had  no  notice  of  such  charge,  may  after 
payment  of  the  purchase-money  lose  his 
estate  by  reason  of  a  charge  prior  to 
his  right  in  point  of  time.  And  he  has 
no  absolute  means  of  guarding  himself 
against  this  risk.  If,  however,  there  were 
a  law  which  compelled  the  registry  of  all 
instruments  relating  to  the  title  in  lands, 
and  protected  purchasers  from  the  opera- 
tion of  all  such  as  were  not  registered, 
this  evil  would  be  removed;  and  with 
due  care  in  searching  such  registry  a 
purchaser  would  be  certain  that  he  was 
duly  protected  agiunst  all  adverse  claims, 
and  that  his  title  was  secure. 

The  Real  Property  Commissioners 
have  devoted  their  Second  Report  to  the 
subject  of  a  general  register  of  deeds, 
and  they  unanimously  recommend  the 
establishment  of  a  General  Public  Re- 
gister for  England  and  Wales  of  all 
deeds  or  instruments  afiecting  land,  in 
order  to  secure  titles  against  the  loss  or 
destruction,  or  the  fraudulent  suppression 
or  accidental  non-production  of  instru- 
ments ;  to  simplify  titles  by  rendering  in 
most  cases  needless  the  assignment  of 
out-standing  terms ;  to  protect  them  from 
the  consequences  of  constructive  notice ; 
and  to  render  conveyances  shorter  and 
more  simple. 
•   To  a  certain    extent    such    registers 


have  been  already  established  in  Eng- 
land. By  the  27  Henry  VIII.  c.  16,  it  is 
enacted  that  all  bargains  and  sales  of 
land  shall  be  enrolled.  The  2  &  3 
Anne,  c;  4  (amended  by  5  Anne,  c.  16) 
directs  that  a  memorial  of  all  deeds,  con- 
veyances, and  wills  concerning  any  lands 
in  the  West  Riding  of  Yorkshire  may, 
at  the  election  of  the  parties,  be  regis- 
tered ;  and  that  any  conveyance  or  will 
affecting  the  same  lands  shall  be  deemed 
void  against  a  subsequent  conveyance 
unless  a  memorial  shall  be  registered. 
The  6  Anne,  c.  35,  recites  that  **  lands  in 
the  East  Riding  of  York,  and  in  the 
town  and  county  of  the  town  of  Kings- 
ton-upon-Hull,  are  generally  freehold, 
which  may  be  so  secretly  transferred  or 
conveyed  from  one  person  to  another, 
that  such  ftsare  ill-disposed  have  it  in 
their  power  to  commit  frauds,  and  fre- 
quently do  BO,  by  means  whereof  several 
Sersons  (who^  through  many  years'  in- 
ostry  in  their  trades  and  employments, 
and  by  great  frugality,  have  been  en- 
abled to  purdiase  lands,  or  to  lend 
moneys  on  land  security^  have  been  un- 
done in  their  purchases  and  mortgages 
by  prior  and  secret  conveyances  and 
fraudulent  incumbrances;  and  not  only 
themselves,  but  their  whole  families 
thereby  utterly  ruined :"  and  then  the  Act 
establishes  a  register  of  the  memorials  of 
deeds  and  wills  in  the  East  Riding  of 
Yorkshire.  The  7  Anne,  c.  20,  esta- 
blishes such  a  register  for  Middlesex ; 
and  the  8  Georee  11.  c.  6,  establishes 
one  for  the  Nortn  Riding  of  Yorkdiire, 
and  provides  that  deeds,  wills,  and  judg- 
ments afiecting  land  may  be  registered 
at  leugtli,  instead  of  the  registration  of 
mere  memorials  of  them.  In  the  Bed- 
ford Level  there  is  a  registration  of  all 
deeds  affecting  land  there.  These  regis- 
ters, owing  to  the  insufficiency  of  their 
indexes,  and  to  some  other  defects,  do 
not  answer  all  the  purposes  which  might 
be  expected  from  tiiem,  and  in  many  re- 
spects the  arrangements  respecting  them 
are  cumbrous  and  expensive :  nevertheless 
(as  the  Ck)mmissioners  remark)  no  one  has 
proposed  to  abolish  them.  A  registration 
of  wills  of  personalty  has  long  been  esta- 
blished in  the  ecclesiastical  courts.  The 
Act  for  Abolishing  Fines  and  Recoveries 
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(3  &  4  Wm.  IV.  c.  74)  substitates  for  them 
a  deed  which  is  enrolled  in  the  Court  of 
Chancery.  In  Ireland,  Scotland,  in  the 
Colonies,  in  most  of  the  United  States,  in 
Sweden,  France,  and  Italy,  and  in  many 
of  the  German  States,  registers  are  esta- 
blished. Nor  is  it  found  that  the  disclo- 
sures which  a  register  makes  of  the  state  of 
landholders'  property  produce  inconyeni- 
ance,  nor  are  such  disclosures  insepara- 
ble from  all  systems  of  registration.  It 
is  obviously  for  the  public  benefit  that 
4he  apparent  extent  of  a  person's  landed 
property  should  not  induce  men  to  give 
him  a  credit  to  which  the  actual  amount 
of  that  property  does  not  entitle  him. 

The  commissioners  propose  to  register 
every  document  transferring  any  estate  in 
land  or  creating  a  charge  upon  it,  except 
such  as  relate  to  copyholds,  and  leases  for 
not  more  than  tweuty-one  years,  accompa- 
nied by  possession.  Thus  contracts  con- 
<xmiug  land  (with  certain  limitations), 
liens  upon  it,  judgments,  crown  debts,  de- 
crees in  equity,  pending  suits,  and  appails, 
should  all  form  matters  of  registration. 
They  reconunend  that  all  deeds  should 
be  registered  at  length ;  indeed,  that  the 
origimd  deeds  should  be  deposited  at  the 
Registry,  and  that  (unless  m  special  cir- 
cumstances) office-copies  of  them  shall  be 
admitted  as  evidence.  They  propose  that 
the  register  should  not  be  classified  ac- 
cording to  the  names  of  individuals,  but 
Uiat  to  the  registered  deed  relating  to  an 
estate  a  symbol  shall  be  attached  indica- 
tive of  that  estate,  under  which  symbol 
all  subsequent  documents  affecting  it  will 
be  entered.  The  system  admits  of  open- 
ing a  fresh  series  of  entries,  or,  in  other 
words,  commencing  a  new  title  for  any 
portion  of  the  estate  which  may  be  sepa- 
rately conveyed,  references  bemg  made 
from  each  to  the  other.  And  thus  a^ain 
many  separate  estates  might  be  united 
under  one  symbol.  Indexes  should  be 
prepared  both  of  the  symbols  and  of  per- 
sons: and  to  facilitate  reference,  Eng- 
land and  Wales  should  be  divided  into 
districts,  usually  corresponding  in  limits 
with  the  counties.  Separate  indexes 
should  be  made  to  wills,  judgments,  &c 

It  is  the  opinion  of  the  commissioners 
that  if  a  register  is  established,  it  ought  to 
be  taken  as  sufficient  notioe  of  the  docu- 


ments registered;  and  that,  en  the  other 
hand,  default  of  registration  ought  not  ts 
be  remedied  by  any  proof  even  of  actual 
notice.  With  this  view  the3r  reoommend 
that  persons  should  have  liberty  to  re- 
gister contracts,  to  enter  cavests  durisf 
the  interval  between  the  execution  of  tb:: 
deed  and  its  registration,  and  mhihitkxa 
which  shall  prevent  owners  of  eszases 
who  enter  them  from  dealing  with  the 
estates  pending  such  inhibidan.  A  lif 
founded  on  this  report  was  brought  elsa 
Parliament  (1846),  but  after  a  report  Ij  a 
Committee  of  the  House  of  Commcos.  it 
was  dropped. 

The  Act  1  &  2  Victoria,  c  110(aboi- 
ishing  arrest  on  mesne  process,  except  is 
certain  cases)  provides  (§  19)  that  zfi 
judgment  of  the  superior  courts  or  decree 
of  the  courts  of  equity  shall  affect  Usii 
unless  a  memorandum  of  such  jodgBMst. 
&c.,  shall  be  registered  with  the  secior 
master  of  tiie  Court  of  CommaD  PSeks, 
who  shall  enter  it  under  the  name  of  thie 
person  whose  estate  is  to  be  afiected  h 
It  The  2  &  3  Vict  c  11,  enacts  ihtf 
these  registered  judgments  shall  not  be 
valid  for  a  longer  space  than  five  ms%, 
but  it  provides  that  the  entry  of 'tkes 
may  be  renewed ;  it  also  enacts  thai  do 
pending  suit  (lis  pendens)  shall  afifect  tk 
purchaser  or  mortgagee  with  codee, 
unless  a  similar  memorandum  is  rep»> 
tered  by  the  same  officer,  under  the  hcsi 
of  the  person  whose  estate  is  affected  U 
it,  and  the  entry  must  be  renewed  evm 
five  years ;  and,  thirdly,  the  Act  reqnirs 
crown  debtors  to  be  registered  in  xbt 
same  office,  and  provides  means  Ibr  oS- 
taining  and  recording  their  discbarse 
fh>m  their  liabilities  to  the  ctowd: 
but  the  Act  does  not  require  the  re- 
newal every  five  years  of  the  entry  m 
this  case. 

(Second  Report  tf  Beat  Prmert^ 
Commissionen ;  and  the  Works  tlenix 
cited ;  Tyrrell's  Suffgestumsjar  the  Lain 
of  Real  Propertu.) 

REGISTRATION.  The  regisftntioa 
of  documents  in  Scotland  is  a  great  azti 
important  system  intimately  connedeu 
with  the  titles  of  real  or  heritaUe  pv- 

irty,  and  with  the  execution  €€  the  lav 
t  is  thus  divided  into  two  distinct  depct- 
ments,  which  may  be  considacd  sip- 


fT' 


REGISTRATION. 


[  623  ] 


REGISTRATION. 


ratel J  —  Registration   for   Preseiration, 
and  Registration  for  Execution. 

Registration  for  Preservation,  in  its 
simplest  form,  is  merely  the  preserving 
of  an  attested  transcript  of  any  deed  in  a 
pablic  register,  that  thus  an  authentic 
cop}^  may  be  had  recourse  to  in  case  the 
original  should  be  lost.  Besides  the  re- 
gular statutory  records  i  of  particular 
deeds,  there  are  books  attached  to  the 
acTeral  courts  of  civil  jurisdiction,  in 
which  parties  may  for  their  own  conve- 
nience register  such  documents  as  do  not 
require  by  any  special  obligatory  law  to 
be  recorded.  It  is  a  general  rule  that 
extracts  from  any  such  records  may 
stand  in  the  place  of  the  originals  when 
these  are  not  forthcoming,  but  that  a 
party  is  not  to  found  on  an  extract  if  he 
nave  the  original  deed  in  his  possession 
and  can  produce  it.  In  the  case  of 
sasines,  however,  and  other  deeds,  of 
which,  as  will  be  seen  below,  it  is  not 
the  deed  itself,  but  its  registration,  that 
makes  the  completed  tide,  an  extract 
from  the  register  is  the  proper  document 
to  be  proouoed.  There  is  a  certain 
class  of  actions,  however,  to  meet  which 
the  original  must  be  produced  if  it  be  ac> 
cessible.  These  are  called  Actions  of  Re- 
duction-Improbation.  Such  an  action 
is  raised  against  the  party  favoured  by 
the  deed,  by  some  other  party,  and  its 
object  is  the  annulling  the  deed  on  some 
legal  ground.  As  a  matter  of  form,  in 
commencing  such  an  action,  the  pursuer 
states,  along  with  whatever  other  grounds 
of  objection  he  may  have,  that  the  deed 
is  forged,  and  he  desires  the  original  to 
be  pnxlaced,  that  it  may  be  judicially  ex- 
amined. The  rule  fbr  production  of  the 
original  is  subject  to  modifications, 
where  the  ground  of  the  action  is  ex- 
trinsic of  anything  peculiar  to  the 
original  document;  and  if  the  original  be 
lost  without  being  intentionally  de- 
stroyed, the  inquiry  must  proceed  on  the 
extract  and  the  other  circumstances  that 
can  be  adduced.  It  is  usual  to  speak  of 
registration  fbr  preservation,  as  being 
al^  for  publication ;  and  in  this  sense, 
when  a  deed  is  of  such  a  character  that 
to  make  it  effectual  in  tiie  grantee's 
favour  it  must  have  been  delivered  to 
fa im  by  the  grantor,  such  registration  is 


in  the  general  case  equivalent  to  the  de- 
livery. It  will  operate  in  this  respect  in 
adjusting  questions  of  competing  right, 
as  where  a  father  makes  over  to  one 
child  the  property  that,  in  case  of  his 
dying  intestate,  would  go  to  another,  and 
registers  the  deed.  It  is  questioned,  how- 
ever, if  the  mere  registration  would  be  in 
all  cases  that  complete  .  transference  of 
property  which  is  necessary  to  bar  the 
claims  of  creditors  under  the  statutes 
against  alienations  to  their  prejudice  by  in- 
solvents. The  registration  of  ordinary 
documents  for  presen'ation  was  sanc- 
tioned by  the  Act  1698,  c.  4,  which 
geuerally  extends  to  registration  "  in  any 
authentic  public  register  that  is  competent. 
Besides  the  central  register  attached  to  the 
supreme  court,  there  are  others  connected 
with  the  Sheriff  and  Corporation  Courts, 
but  it  does  not  appear  to  be  distinctly 
settied^what  may  be,  with  reference  to 
various  descriptions  of  documents  in 
each  case,  a  "  competent "  register. 

By  far  the  most  remarkable  of  the  re- 
gisters for  preservation,  is  that  of  the 
"Sasines  and  Reversions,"  the  former 
word  expressing  the  Act  by  which  an 
estate  is  created  or  transferred  in  heritable 
(t.  e.  real)  property,  the  latter  the  attes- 
tation of  the  extinction  of  a  burden,  t.  e. 
of  tiie  devolution  of  a  temporary  estate 
on  the  person  en'titied  to  the  remainder. 
This  system  has  been  gradaally  formed. 
In  its  present  state  its  main  operative 
principle  is,  that  when  a  title  to  land  ap- 
pears on  the  register,  no  latent  title  de- 
rived from  the  same  authority  can  com- 
pete with  it,  and  that  registered  titles 
rank  according  to  their  pnority,  so  that 
if  A  first  sell  his  property  to  B  and  exe- 
cute the  proper  conveyance,  and  subse- 
quently sell  the  same  property  to  C,  if  C 
get  his  tide  first  recorded  it  cannot  be  ques- 
tioned by  B,  who  has  only  his  pecuniaiy 
recourse  against  A.  In  pursuance  of  this 
system,  in  transactions  regarding  land, 
the  public  records  are  relied  on  as  afford- 
ing the  means  of  ascertaining  the  cha- 
racter and  title,  and  after  they  have 
searched  for  the  period  of  prescription, 
or  examined  over  a  period  of  forty  years, 
rPRESCBiPTioN]  parties  can  trust  that 
there  are  no  latent  rights,  and  may 
safely  deal  with  the  person  who  professes 
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to  dispose  of  any  right  connected  with  it 
The  origin  of  this  system  may  be  traced 
back  to  the  commencement  of  the  six- 
teenth century,  when  the  notaries  were 
required  to  record  their  proceedings  in 
their  protocols,  and  the  other  officers  con- 
nected with  the  feudal  transference  of 
land  were  boand  to  make  retams  of  their 
official  acts.  In  1599  an  Act  was  passed 
in  which  an  effort  was  made  to  produce 
regularity  in  these  registers,  by  penalties. 
It  was  by  the  Act  1617,  c.  16,  that 
the  system  was  founded  on  its  right  prin- 
ciple. The  preamble  of  that  statute  bears 
^  considering  the  great  hurt  sustained 
by  his  Majesty's  lieges  by  the  fraudulent 
dealing  of  parties  who  having  annalUed 
[alienated!  their  lands,  and  receiyed  great 
summes  of  money  therefore,  yet  by  their 
unjust  concealing  of  some  private  right 
formerly  made  by  them,  render  the  sub- 
sequent alienation  doneforgreatsummesof 
money  altogether  unprofitable;  which 
cannot  be  avoided  unless  the  said  private 
rights  be  made  public  and  patent  to  her 
Majesty's  lieges."  The  Act  then  appoints 
the  sasines,  reversions,  &c.,  to  be  regis- 
tered within  three-«»re  days  after  exe- 
cution, otherwise  they  are  '*  to  make  no 
faith  in  judgment,  by  way  of  action  or 
exception,  in  prejudice  of  a  third  party, 
who  hath  acquired  a  perfect  and  lawful 
right  to  the  said  lands  and  heritages : 
Bot  prejudice  alwayes  to  them  to  use 
the  said  writs  against  the  party  maker 
thereof,  his  heirs,  and  successours."  By 
the  otiierclausesof  the  Act  the  superintend- 
ence of  the  system  is  given  to  me  Clerk- 
Register,  and  the  country  is  divided  into 
Registration  Districts.  There  is  one  de- 
fective proTision  in  this  Act,  which  is 
still  in  force.  Parties  are  allowed  to  re- 
gister their  titles  either  in  the  particular 
register  of  their  district  or  in  the  general 
register  at  Edinburgh.  It  is  unusual  to 
adopt  the  latter  alternative,  and  when  it 
is  followed,  it  is  generally  for  the  pur- 
pose of  concealing  instead  of  publish- 
lug  the  transaction.  There  was  another 
material  defect  in  the  old  Act.  A 
person  might  have  his  title  immediately 
registered,  but  was  liable  to  have  it 
superseded  by  any  other  person  able  to 
register  a  title  on  a  warrant  previously 
obtained.    This  was  remedied  l^  the  Act 


1693,  c.  IS,  which  gave  the  regtstenbk 
titles  priority  not  according  to  the  des- 
of  their  execution,  but  to  that  oi  diar 
registration.  To  prevent  injostioe  by  the 
accumulation  of  unregistered  deeik  sx 
the  office,  a  minute-book  was,  by  a  eos- 
temporary  Act,  appointed  to  be  kept,  h 
which  the  keeper  enters  an  ontline  cf 
each  document!  as  it  is  presented  to  his. 
By  the  present  practice,  when  a  sasine  or 
other  writing  belonging  to  this  resis»<:r 
is  presented  to  the  keeper,  he  mans  is 
the  minute-book  the  day  and  lioar  cf 
presentation.  This  is  indorsed  on  the 
deed  itself,  and  marks  the  date  <^  Rfi^ 
tration.  When  the  deed  is  engrossed  at 
length  in  the  register,  a  certificate  to  tkd 
effect  is  indorsed  on  the  deed,  menticmiss 
the  pages  of  the  register  in  which  it  is 
to  be  found,  and  the  deed  is  then  rt- 
tumed.  Registration  volomes,  vi^ 
minute-books  accompanying  them,  a?: 
from  time  to  time  issued  £rom  t^ 
General  Register-house  to  the  distrkt 
registrars,  so  systematically  marked  ssd 
certified,  as  ^  to  prevent  them  from  bciaf 
tampered  with  without  either  interpi>b' 
tion  or  mutilation  bein^  eaaly  perap- 
tible.  When  a  volume  b  finished,  it  is 
returned  with  the  corresponding  minati?- 
book  to  the  General  Register-hoose,  tiae 
keeper  of  the  District  Register  retainine 
a  copy  of  the  minute-book  for  geoeni 
reference.  The  real  titles  of  aU  tbi 
heritable  property^  in  Scotland  are  tkiz> 
preserved  m  a  seriatim  and  indexed  ci4- 
lection,  in  the  General  Register-boose  st 
Edinburgh.  When  property  is  o^vc 
for  sale  or  mortgage,  a  "  search  "  f[e 
nerally  forms  part  of  the  titles  oficitv: 
for  inspection  to  the  parties  treatiixg  fbr 
it.  This  is  a  certificate  by  Uie  proper 
officer,  describing  all  registcared  do- 
cuments regarding  that  partknUr 
piece  of  land  which  have  been  recvcdvd 
during  forty  years.  The  docuIneF^ 
that  require  to  be  registered  have  laieJ> 
been  much  simplified  and  abbreTiaied  1} 
the  act  8  &  9  Vict,  c  35.  It  has  to  K 
kept  in  view  that  the  executioa  of  tb- 
real  tiUe  which  may  be  registiHtii 
within  the  sixty  days  only  giv«s  » 
preferable  titie.  It  is  not  neeessazj  e 
create  a  title,  and  if  the  receiver  d^ 
conveyance  have  an  absolute  reUsaoe^Jc 


REGISTRATION. 


[625] 


REGISTRATION. 


the  integrity  of  the  granter  and  all  from 
whom  that  person  may  have  derived  his 
title  he  may  defer  completing  and  re- 
cording it,  and  may  encounter  the  risk 
of  some  other  person  obtaining  a  title 
and  getting  on  the  register  before  him. 
The  simplification  of  the  documents  to 
be  registered  tends  to  lessen  the  temptation 
to  delay  their  completion  and  registration. 
It  is  remarkable  that  the  enlightened  mind 
of  Cromwell  appears  to  have  compre- 
hended the  utility  of  this  system,  and  that 
he  made  an  efiort  to  introduce  it  into  Eng- 
land. We  are  told  by  Ludlow  (Memoirs 
I.  p.  4-36),  **  Id  the  meantime  the  re- 
formation of  the  law  went  on  but  slowly, 
it  being  the  interest  of  the  lawyers  to 
preserve  the  liveSf  liberties,  and  estates 
of  the  whole  nadon  in  their  own  hands, 
so  that  upon  the  debate  of  registering 
deeds  in  each  county,  for  want  of  which 
-within  a  certain  time  fixed  after  the* 
sales,  such  sales  should  be  void,  and 
being  so  registered  that  land  should  not 
be  subject  to  any  incumbrance,  this  word 
incumbrance  was  so  managed  by  the 
lawyers,  that  it  took  up  three  months* 
time  before  it  could  be  ascertained  by  the 
committee." 

Registration  for  Execution  is  another 
peculiarity  of  the  law  of  Scotland, 
although  the  system  of  warrants  to 
confess  judgment  in  England  in  some 
measure  resembles  it  The  party  to  a 
solemn  deed  incorporates  with  it  a  clause 
of  registration,  by  which,  on  the  deed 
being  registered  in  the  books  of  a  court 
competent  to  put  the  deed  in  force,  the 
decision  of  the  court  sball  be  held  as 
pronounced  in  terms  of  the  deed,  and 
execution  may  proceed  against  the  party 
on  an  extract,  as  if  it  were  the  decree  of 
a  court  The  engagement  on  which  such 
execution  may  issue  must  be  very  dis- 
tinctly set  forth.  Thus,  if  it  be  for  pay- 
ment of  money,  it  must  be  for  a  sum 
named  iu  the  deed,  and  not  for  the 
balance  that  may  be  due  on  an  account 
arising  out  of  the  transactions  to  which 
the  deed  refers.  This  method  of  execu- 
tion was  by  statute  (1681,  c.  20)  made 
applicable  to  bills  and  promissory  notes 
without  their  containing  any  clause  of 
registration.  To  entitle  it  to  this  pri- 
vilege, the   bill  or  note  must  be   ap- 
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parently  without  flaw,  must  bear  the  ap- 
pearance of  due  negotiation,  and  must 
have  been  protested.  The  operation  of 
this  system  was  much  widened  by  the 
Act  1  &  2  Vict  c  114,  which  extended 
registration  for  execution  to  the  Sheriff 
Courts. 

REGISTRATION  OF  BIRTHS, 
DEATHS,  AND  MARRIAGES.  Par- 
ish registers  were  not  kept  in  England 
till  after  the  dissolution  of  the  monasteries. 
The  1 2th  article  of  the  injunctions  issued 
by  Cromwell,  Henry  the  Eighth's  secre- 
tary, in  1538,  directs  that  every  clergy- 
man shall,  for  every  church,  keep  a  book 
wherein  he  shall  register  weekly  every 
marriage,  christening,  and  death,  any 
neglect  being  made  penal.  This  measure 
was  surmised  to  be  preliminary  to  a  new 
levy  of  taxes,  and  therefore  caused  much 
alarm.  In  the  first  year  of  the  reign  of 
Edward  VI.  (1547)  ecclesiastical  visitors 
were  sent  through  the  different  dioceses  in 
order  to  enforce  various  injunctions,  and, 
among  others,  that  of  Cromwell  with  re- 
spect to  parish  registers.  In  tiie  begin- 
ning of  Elizal)eth*s  reign  this  injunction 
was  repeated,  when  the  clergy  were  re- 
quired to  make  a  protestation  in  which, 
among  other  things,  tliey  promised  to 
keep  the  register-book  in  a  proper  and 
regular  manner.  In  1694  an  Act  (6  &  7 
Wm.  III.  c  6)  for  a  general  registration 
of  marriages,  births,  and  deaths,  was 
passed  merely  for  purposes  of  revenue ; 
It  is  entitled  «  An  Act  tor  granting  to  his 
Majesty  certain  rates  and  duties  rpon 
Marriages,  Births,  and  Burials,  and  upon 
bachelors  and  widowers,  for  the  term  of 
five  years,  for  carrying  on  the  war  against 
France  with  vigour.'*  It  is  a  very  long 
Act,  in  which  the  duties  are  minutely  set 
down.  A  supplementary  Act  was  passed 
(9  Wm  III.  c.  32),  entitled  "  An  Act  for 
preventing  frauds  and  abuses  in  the 
charging,  collecting,  and  paying  the  du- 
ties upon  marriages,  births,  burials,  ba- 
chelors, and  widowers.  The  52  Geo.  III. 
c  146  (28  July,  1812),  entitled  "An  Act 
for  the  better  regulating  and  preserving 
parish  and  other  registers  of  births,  bap- 
tisms, marriages,  and  burials,  in  Eng- 
land," made  some  alteration  in  the  law, 
chiefly  with  reference  to  having  the  books 
made  of  parchment  or  strong  paper,  and 
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to  their  being  kept  in  dry  and  well- 
painted  iron  chests. 

The  Registration  Act  (6  &  7  Wm. 
IV.  c.  86:  17  Aug.,  1836).  entitled 
'•  An  Act  for  registering  Births, 
Deaths*  and  Marriages,  in  England/' 
came  into  operation  July  I,  1837.  By 
the  44th  section  of  the  6  &  7  Wnu  I V. 
c.  85,  entitled  "  An  Act  for  Marriages  in 
England/'  the  provisions  of  this  Registra- 
tion Act  are  extended  to  the  Marriage 
Act     [Marriage,  p.  322.] 

The  most  important  provisions  of  this 
Registration  Act  are  the  following : — A 
general  registi*T-office  is  to  be  provided 
in  London  and  Westminster  (^  2).  Lord 
Treasurer  and  Lords  Commissioners  of  his 
Majesty's  Treasury  to  appoint  officers, 
and  lix  salaries,  to  be  paid  out  of  the 
consolidated  fund  (§§  3  and  4).  Regula- 
tions for  conduct  of  officers  to  be  framed 
under  direction  of  the  Secretary  of  State 
(§  5).  Annual  abstract  of  registers  to  be 
laid  before  Parliament  (J  6).  TTie  guar- 
dians of  the  poor  of  a  union  or  parish,  shall 
on  the  1st  of  October,  1836,  if  the  board  is 
established  at  the  passing  of  the  Act,  or, 
if  not,  within  three  months  after  its 
establishment,  divide  the  union  or  parish 
into  districts  as  directed  by  the  registrar- 
general,  and  appoint  registrars  and  super- 
intendent registrar,  if  the  clerk  of  the 
guardians  will  not  or  cannot  execute  that 
office  (§  7).  Register  offices  to  be  pro- 
vided in  each  union  by  the  guardians, 
and  to  be  under  the  care  of  the  superin- 
tendent registrar  (§  9).  Temjwrary  re- 
gistrars and  superintendent  re^strars^  to 
be  appointed,  for  parishes  not  having 
guardians  under  the  Poor-law  Act,  by 
the  Poor-law  (Commissioners  ;  but  in  case 
of  subsequent  unions,  previous  appoint- 
ments to  be  vacated  {^  10  and  II). 
Deputy  registrars  may  be  appointed  by 
the  registrars  (§  12).  All  books,  &c  to 
be  transferred  on  removal  of  registrar  or 
superintendent,  under  a  penalty  of  com- 
mittal to  gaol  (^J  15).  liegistrar  and 
deputy  to  dwell  in  the  district,  and  their 
names  and  additions  to  be  put  on  their 
dwelling-houses  (§  16).  Register  books 
to  be  provided  by  the  registrar-general, 
for  making  entries  of  all  births,  deaths, 
and  marriages  of  his  Majesty's  subjects 
iu  England,  according  to  the  forms  of 


schedules  (A,  B,  C)  annexed  to  the  Act 
((  17).  Reffistrars  authorised  end  re- 
quired to  inrorm  themselves  care&lly  of 
every  birth  and  every  death  which  iLdl 
happen  within  their  district  after  the 
first  dajr  of  March,  1837,  and  to  leam 
and  re^ster  as  soon  after  the  event  as 
conveniently  may  be  done,  without  fee  cr 
reward,  save  as  hereinafter  mentiooed,  in 
one  of  the  said  books,  the  particolars  re- 
ouired  to  be  registered  according  to  the 
rorms  of  the  said  schedules  (A  aod  B^ 
respectively,  touching  every  suck  birth 
or  every  such  death  not  already  regis- 
tered (§18).  After  March  I,  UX, 
parents  and  occupiers  may,  within  fortv- 
two  days  after  birth  and  five  after  deatk. 
give  notice  thereof  to  registrar;  a&i 
owners  and  coroners  must  do  so  forth- 
with in  cases  of  foundlings  and  exposed 
dead  bodies  (§  19).  Parents  and  oeco- 
piers,  on  being  required  by  the  registrar, 
witJiin  forty-two  days,  must  give  all  chs 
particulars  required  to  be  registered  re- 
specting birth  (§  20).  Children  bom  at 
sea  must  be  registered  by  tlie  capteia 
(§  21).  After  the  expiration  of  fortj- 
two  davs  from  the  birth  of  the  ehiid,'it 
can  only  be  registered  within  six  monthi, 
on  the  solemn  declaration  of  the  i^r- 
ticulars  be&re  the  superintendent  :«- 
gistrar,  who  is  to  sign  the  entry,  and  to  re 
ceive  2s,  Cd.  and  registrar  5«.,  extra  ^ ; 
and  no  registration,  after  forty-two  days, 
shall  be  made  otherwise  thaii  as  above, 
under  a  penalty  of  50/.  (J  22).  Innhi 
not  to  be  registered  after  six  months, 
under  a  penalty  not  exceeding  5(.t,  and 
no  registration  after  that  date  shall  he 
evidence  (§  23).  Name  given  in  bap- 
tism may  be  registered  within  six 
months  after  registration  of  birth,  oa 
production  of  a  certificate  by  the 
minister  ($  24).  Some  person  present  at 
death,  or  occupier  of  house,  required  to 
give  particulars  of  death,  on  appIicattaD 
by  registrar,  within  eiglit  days ;  regis- 
trar to  make  entry  of  finding  of  jan 
upon  coroner's  inquests  (§  25),  l^i*- 
gistry  of  persons  dying  at  sea,  containicf 
particulars,  to  be  kept  by  the  captais 
?§  26),  Registrar  to  give  certificate  '^ 
death  to  undertaker,  who  shall  deli^i^ 
the  same  to  the  minister  or  officiati:^' 
person,  and  unless  such  certificate  is  (ie^ 
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livered  the  minister  most  give  notice  to 
the  registrar ;  but  the  coroner  may  order 
body  to   baried,   and    nve    certificate 
thereof;  and  if  any  dead  body  shall  be 
buried  withoat  certificate  of  registry  or 
of  inquest,  and  no  notice  given  to  the 
registrar  within  seven  days,  the  party 
shall  forfeit  \0l.  (J  27).     Every  register 
mast  be  signed  by  the  informant  (§  28). 
Registrars  to  make  ont  accounts  quar- 
terly, to   be  Terified    by  the   superin- 
tendeut,    and   are    to   be    paid  by  the 
guardians,  as  directed  (§  29).    Marriage 
register  books  to  be  provided  by  the  re- 
gistrar-general for  ministers  (§  SO).  Mar- 
'    riage  registers  to  be  kept  in  duplicate, 
containing   the    several    particulars   of 
schedule  C;  and  every  entry  shall  be 
signed  by  the  clergyman,  or  the  register- 
ing officer,  or  secretary  of  Quakers  and 
Jews,  and  by  persons  married,  and  by 
two  witnesses  (6  31).    Certified  copies  of 
registers  of  births  and  deaths  to  be  sent 
quarterly,  and  the  re^ster-books,  when 
filled,    to    the    superintendent-registrar 
(§  32).    Duplicates  and  certified  copies 
of  renters  of  marriages  to  be  sent  to 
superintendent-registrar  (§  33).    Super- 
intendent-registrars    to     send    certified 
copies  of  registers  to  the  general  register 
office  (§  34).    Searches  may  be  made  and 
certificates  given  by  the  persons  keeping 
the  registers,  on  payment  of  the  fees  pre- 
scribed (}   35).      Indexes  to  be    made 
at    the    superintendent-registrar's  office, 
searches    allowed,  and    certified    copies 
given  (§  3(j).     Indexes  to  be  kept  at 
general  register  office,  searches  allowed, 
and  certified  copies  given  (§  37).    Certi- 
fied  copies   given   at    general   register- 
office  to  he  sealed,  and  shall  then  be 
evidence  without  further  proof  (§  38). 
Ministers,  &c.  may  ask  parties  married 
the  particulars  required  to  be  registered ; 
and  wilfully  giving  false  information  is 
perjury  ^§§  40  and  41).     Penalty  for  not 
duly  registering  births,  deaths,  and  mar- 
riages, or  for  losing  or  injuring  the  re- 
idsters,  not  exceeding  50/.     Penalty  for 
destroying   or  falsifying  register-books, 
or  entries  therein,  or  giving  false  certifi- 
cates, is  felony  (§  43).    Accidental  errors 
may   be  corrected,  within   one    month, 
in  'the  presence  of  the  parties  (J  44). 
:Mcdes  of  recovering    penalties  and   of 


makinff  appeals  are  provided  for  by  §§ 
45  ana  46.  Registers  of  baptism  and 
burials  may  be  kept  as  heretofore  (}  49). 
Registrar-general  to  furnish  notices  to 
guardians  of  unions,  &c.  specifying  acts 
required  to  be  done  by  parties  register- 
ing, and  which  are  to  be  published  in 
conspicuous  places  of  the  unions  or 
parishes  (§  50). 

Another  Act  was  passed  (I  Vict  c.  22 
—June  30,  1837),  entitled  **An  Act  to 
explain  and  amend  two  Acts  passed  in  the 
last  session  of  Parliament,  for  Marriages, 
and  for  registering  Births,  Deaths,  and 
Marriages,  m  England."  This  Act  con- 
sists chiefly  of  arrangements  necessary  to 
extend  and  improve  the  provisions  of  the 
former  Act,  and  its  clauses  are  not  of 
sufficient  interest  to  the  public  to  require 
any  abstract  to  be  given  of  them. 

Previous  to  the  Registration  Act 
coming  into  operation  it  was  necessary  to 
divide  the  country  into  districts  of  con- 
venient size  for  equalizing  the  labours  of 
the  registrars  by  contracting  the  area 
where  the  population  was  dense  and  ex- 
tending it  where  the  population  was  thin. 
The  Registrar-general  issued  a  circular 
letter  in  September,  1636,  to  the  boards 
of  guardians  throughout  the  country,  on 
whom  devolved  the  duty  of  forming  each 
poor-law  union  into  registration  dis- 
tricts, and  as  the  unions  differed  much 
from  each  other  in  population,  ranging 
from  2000  to  80,000,  the  registrar- 
general  left  the  arrangement  to  the 
guardians,  simply  referring  them  to 
certain  principles  for  their  guidance. 
Parishes  and  townships  not  under  the 
Poor-law  Commissioners  were  formed 
into  temporary  districts,  or,  where  more 
convenient,  were  annexed  to  a  district 
already  comprised  in  a  poor-law  union. 
To  each  district  a  registrar  of  births 
and  deaths  is  appointed,  and  also  a  re- 
gistrar of  marriages ;  and  in  each  union 
there  is  a  superintendent  registrar.  The 
registrar  of  births  and  deaths  is  ap- 
pointed by  the  guardians,  and  is  always 
a  resident  in  the  district  in  which  he 
acts.  The  registrar  of  marriages  is  ap- 
pointed by  the  superintendent  registrar, 
subject  to  the  approval  of  the  guai^ians. 

I'he  total  number  of  registrars  of 
births  and  deaths  at  the  end  of  Septem- 
2s2 
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ber,  1838,  was  2193,  of  whom  1021  were 
officers  in  poor-law  unions.  At  the  end 
of  Deceml>er,  1838,  the  number  of  super- 
intendent registrars  was  618,  of  whom 
55  were  superintendent  registrars  of 
temporary  districts ;  at  the  same  period 
the  number  of  registrars  of  marriages 
was  817,  of  whom  419  were  also  re- 
gistrars of  births  and  deaths.  In  the 
first  year,  under  the  new  Act,  there 
were  registered  in  England  and  Wales — 

Births 399,712 

Deaths 335,9.')6 

Marriages  .  .  .  111,814 
Mr.  Finlaison,  in  an  estimate  of  the 
number  of  births,  deaths,  and  marriages, 
which  might  require  to  be  registered  in 
the  first  year,  calculated  the  number  of 
hirths  at  550,os5,  of  deaths  at  335,968, 
and  of  manages  at  114,947.'  The  ap- 
proximation as  to  deaths  is  remarkable, 
and  not  less  so  the  deficiency  in  the 
births  and  in  some  degree  in  the  mar- 
riages. The  imperfection  in  the  re- 
gistration of  births,  which  seems  to  hare 
arisen  partly  from  the  opposition  of  in- 
terested {jei-sons,  partly  from  the  erro- 
neous notions  of  uie  ignorant,  and  partly 
from  mere  negligence,  has  since  been  in 
some  degree  remedied,  but  is  still  imper- 
fect 

The  registrar-general,  in  his  6th  Re- 
port, dated  Aug.  10,  1844,  states  that 
four  inspectors  had  been  appointed  to 
visit  every  district  into  which  England 
has  been  divided,  in  order  to  examine 
iuto  the  mode  in  which  the  registrars 
perfi>rm  their  duties.  These  inspectors, 
among  other  important  directions  given 
to  them,  are  required  to  see  "that  the 
places  of  birth  or  death  are  accurately 
recorded;  that  the  ases  and  professions 
of  ^ose  who  die  are  duly  registered ;  that 
exertions  are  used  to  impress  upon  per- 
sons giving  information  of  deaths  the 
importance  of  producing  a  certificate  of 
cause  of  death,  in  the  hand-writing  of  the 
medical  men  who  attended  the  deceased 
in  their  last  illness,''  &c. 

By  the  end  of  1839  about  350  new 
register-offices  had  been  built,  and  the 
use  of  temporary  offices  had  been  sanc- 
tioned in  many  places.  The  ordnance- 
office  supplied  iron  boxes  for  holding  the 
register  books  of  each  district.     By  the 


end  of  September,  1838^  register  books  cf 
births  and  deaths,  and  forms  for  oeriified 
copies  thereof,  had  been  provided  -by  the 
registrar-general  for  2193  registnus  cf 
births  and  deaths ;  and  marriage  register 
books,  and  forms  for  certified  cofnes  bad 
been  supplied  to  1 1,694  clergyinen  of  the 
established  church,  to  817  n^istrars  of 
marriages,  to  90  registering  of^re  of  t^ 
Society  of  Friends,  and  to  36  secretaries 
of  Jewish  synagogues.  They  are  each 
required  to  transmit  certified  copies  od 
paper  having  a  peculiar  water-muk  as  a 
safeguard  against  the  substitntion  of  &lse 
entries,  every  three  months,  to  the  siifwr> 
intendent  registrar  of  each  district  vho 
transmits,  once  a  quarter,  to  tbe  registrar- 
general  the  certmed  copies  cf  all  tbe 
births,  deaths,  and  marnages»  which  have 
occurred  within  the  district  daring  the 
preceding  three  mouths.  These  eercifiFd 
copies,  having  been  deposited  in  the  n- 
gister-office  in  London,  are  there  examintd 
and  arranged ;  and  alphabetical  indexes 
are  then  formed  and  abstracts  of  then 
are  compiled.  In  a  few  years  millioos  of 
entries  will  have  been  made,  and  yet,  &r 
legal  or  other  purposes,  it  will  beas  eaen^ 
to  find  out  the  name  of  any  individoil 
from  among  so  great  a  number  as  it  is  tc» 
find  out  a  word  in  a  dicdonary  or  a 
cyclopaidia. 

The  registration  for  1839  was 
Births  .         480,540 

Deaths  .        331,007 

Marriages      .         121,083 

The  improvement  in  the  registratioa 
of  births,  as  comjared  with  that  for  1  ^^3^ 
is  sufficiently  obvious. 

The  registration  for  1839-40  and  1841"- 
41  is  as  follows  :— 

1839-40.  1840-41. 

Births  .     501,589     .     504,54.) 

Deaths         .     350,101      .     355,622 
Marriages   .     124,329     .     122.4.«2 
The  number  of  births  not  registetvd 
still  amounts  to  some  thousands  anncaii}. 
and  the  registrar-general  is  of  opiaioo 
that  "  the  registration  of  births  will  cot 
be  complete  until  it  is  enacted  by  lav  thai 
the  father  or  mother,  or  some  other  quali- 
fied informant,  shall  give  notice,  widiin  i 
fixed  period,  of  a  birth  having  takes 
place." 
A  parliameutar}-  paper  gives  the  smD* 
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ber  of  marriages,  births,  aad  deaths,  re- 
gistered in  1839, 1840, 1841,  and  1842,  as 
Allows : — 

1839.  1840.  1841.  1843. 

Maniagea  .     123,166  128,665  122,496  118,825 

Births         .    498,574  502,303  518,518  517,739 

Deaths        .    338,979  3^9,634  343,847  349,519 

For  Other  details  relating  to  registra- 
tion of  marriages  in  Elngland,  see  Mar- 

RIAGE« 

.  REGISTRY  OP  SHIPS.  [Ships.] 
REGRATING.  [Forestalling.] 
RELEASE.  '*  Releases  are  in  divers 
manners,  viz. :  releases  of  all  the  right 
which  a  man  hath  in  lands  or  tenements ; 
and  releases  of  actions  personals  and  reals, 
and  other  things."     (Litt  §  444.) 

The  former  kind  of  release  may  be 
considered  as  a  species  of  conveyance, 
and  the  instrument  of  release  mast  be  a 
deed.  The  operative  words  of  release 
are  remwe,  release^  renounce,  and  for  ever 
quit  claim  (an  abbreviation  or  corrup- 
tion of  quietum  clama$ge).  According  to 
Littieton  (§  508),  a  release  to  a  man  of 
all  demands  is  the  best  release  that  can 
be  made,  *<and  shall  ensnre  most  to  his 
advantage;"  but  Coke  remarks  that 
**  claims  "  is  a  word  of  still  more  exten- 
sive import  The  parties  to  a  release 
are  the  releasor  and  the  releasee:  the 
releasor  is  he  who  quits  or  renounces 
that  which  he  has;  the  releasee  is  he 
who  acquires  what  the  other  gives  up, 
but  he  cannot  acquire  anything  by  the 
release,  unless  he  has  some  estate  in  or 
right  to  the  thing  which  is  the  object  of 
the  release. 

Releases  are  either  of  an  estate  in  land 
or  of  aright  to  land;  or  they  are  re- 
leases of  things  personal.  Releases  of 
estates  in  or  rights  to  land  form  a  part  of 
the  law  of  the  acquisition  of  real  pro- 
perty. 

In  order  that  a  Release  of  an  estate  in 
land  may  have  its  intended  effect,  there 
must  be  privity  of  estate  between  the  re- 
leasor and  releasee ;  that  is,  the  estates 
of  the  releasor  and  releasee  must  have 
been  acquired  by  the  same  conveyance 
or  title,  or  the  one  estate  must  have  been 
derived  immediately  out  of  the  other. 
There  must  be  this  privity  whenever  the 
Release  of  an  estate  operates  either  by 
way  of  enlarging  the  estate  of  the  re- 


leasee, or  by  way  of  passing  to  him  thfe 
estate  of  the  releasor. 

A  Release,  not  considered  as  an  in- 
strument of  conveyance,  is  the  giving  up 
or  discharging  of  a  right  of  action  or  suit 
which  one  man  has  a^inst  another. 
This  release  may  be  either  by  act  of 
law  or  by  deed. 

If  a  creditor  makes  his  debtor  his  ex- 
ecutor or  one  of  his  executors,  the  debt 
is  legally  extinguished  as  soon  as  the 
creditor  dies,  though  there  ^  can  be  no 
legal  evidence  of  this  extinguishment 
until  the  executor  has  obtained  probate 
of  the  will.  The  ground  of  this  legal 
conclusion  is,  the  union  of  creditor  and 
debtor  in  the  person  of  the  executor,  who 
would  be  a  necessary  party  to  an  action 
at  law  against  himself.  But  in  equity  so 
far  is  the  debtor  from  beiug^  released,  that 
the  debtor  executor  is  considered  to  have 
received  the  debt,  and  to  have  it  as 
assets  in  his  hands.  Accordingly  in  a 
suit  in  equity  against  him,  he  may  be 
ordered  to  pay  the  amount  of  the^  debt 
into  court,  upon  admitting  it  in  his  an- 
swer. If  a  debtor  appoint  his  creditor 
his  executor,  the  creditor  executor,  botii 
at  law  and  in  equity,  may  retain  his 
debt  out  of  the  assets  which  come  to  his 
hands,  provided  he  does  not  thereby  pre- 
judice creditors  of  a  superior  degree. 
If  a  woman  marries  her  debtor  or  cre- 
ditor, tiie  extinguishment  of  the  debt  is  a 
necessary  consequence. 

In  a  Release  of  this  kind  also  the  pro- 
per words  are  remise,  release,  and  quit 
claim ;  but  any  words  are  sufficient  for 
the  purpose  which  clearly  express  the 
intention  of  the  parties  to  the  deed.  If  a 
man  covenants  with  another  that  he  will 
never  sue  him,  this  is  legally  construed 
to  be  equivalent  to  a  release,  because  the 
same  end  would  be  ultimately  effected 
by  virtue  of  this  covenant,  as  if  there 
were  an  absolute  release.  But  there  are 
cases  in  which  a  perpetual  covenant  not 
to  sue  one  debtor  will  not  discharge  a 
co-debtor.  (Hutton  v.  Eyre,  6  Taunt, 
289.)  A  covenant  not  to  sue  for  a 
limited  time  cannot  of  course  have  the 
effect  of  a  release. 

All  persons  mav  release,  who  are  not 
under  some  legal  disability,  such  as 
infancy.    A  husband  may  release  a  debt 
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due  to  his  wife,  because  he  is  the  person 
entitled  to  receive  it ;  but  his  release  of 
a  debt  due  to  the  wife  extends  only  to 
such  debts  as  are  demands  at  the  time  of 
the  release.  A  partner,  or  other  co- 
debtee,  may  also  release  a  debt  due  to 
him  and  his  co-partners.  An  executor 
may,  at  law,  release  a  due  debt  to  him 
and  his  co-executors  as  such ;  and  one  of 
several  administrators  has  the  same 
power :  but  such  releases  are  ineffectual 
m  equity,  unless  they  are  made  in  the 
due  discharge  of  the  executor's  duty. 
Though  one  of  several  co-plaintifis  may 
release  a  cause  of  action,  a  court  of  law 
will  set  aside  the  release  if  it  is  a  fraudu- 
lent transaction. 

A  release  may  be  set  aside  in  equity  on 
the  ground  of  the  fi*aud,  a  term  which 
will  include  every  act  of  commission  or 
omission  that  renders  the  transaction 
unfair,  such  as  misrepresentation  or  sup- 
pression of  facts  important  to  be  known 
to  the  releasor.  A  plea  of  a  release  is 
no  answer  to  a  bill  in  equity  which  seeks 
to  set  aside  the  release  on  the  ground  of 
fraud,  or  which,  anticipating  a  plea  of 
the  release,  charges  that  it  was  fraudu- 
lently obtained,  unless  the  fraud  which 
is  charged  is  put  in  issue  in  the  plea,  and 
sufficiently  denied  by  answer.  The 
principle  of  this  is  fully  and  clearly 
stated  by  Lord  Redesdale.  (Roche  v. 
Morgell,  2  Scho.  and  Lef^  730.) 

A  release  is  generally  so  expressed  as 
to  include  all  oemands  up  to  the  day  of 
the  date  of  it ;  but  in  this  case  the  day 
of  the  date  is  excluded  from  the  compu- 
tation. If  the  release  extends  to  all  de- 
mands up  to  the  making  of  the  release, 
this  will  comprehend  all  demands  up  to 
the  delivery  of  it 

It  is  usual  for  releases  to  contain  very 
general  words,  which,  in  their  literal 
signification  may  C(Hnprehend  things 
that  the  releasor  does  not  intend  to  re- 
lease. But  whenever  it  can  be  clearly 
shown,  as  for  instance  by  a  particular  re- 
cital in  a  deed,  that  the  general  words  of 
release  were  intended  to  be  limited,  such 
construction  must  be  put  on  them. 
Parol  evidence  is  not  admissible  for  the 
purpose  of  limiting  or  enlarging  the 
words  of  release ;  but,  as  in  the  case  of 
wills,  it  may  be  admitted  where  a  dif- 


ficulty arises  in  applying  the  vonk  cf 
the  instrument  to  the  fiictsof^casc 
for  which  purpose  the  state  of  the&etsr. 
the  time  of  the  release  must  be  ascer- 
tained by  extrinsic  evidence. 

RELIEF,  RELE'VIUM,  a  boitbe 
incident  to  feudal  tenures,  bong  a  sss. 
of  money  pud  to  the  lord  on  the  adoh- 
tance  of  a  fresh  tenant.  It  is  a  rtUe  of 
that  state  of  things  in  which  tiie  socees* 
sion  was  not  strictly  speaking  of  rigfc; 
but  at  the  will  of  the  lord,  who  reqcired 
the  payment  of  such  an  acksovlcdg- 
menf  for  the  conoessioD.  It  becai^. 
however,  so  much  the  custom  for  the  brte 
to  admit  the  sous  or  near  kindred  (ha?!. 
as  we  now  say)  to  the  inheritance  d  tbr 
ancestor,  that  a  custom  became  era- 
blished  of  doing  so,  and  oat  of  the  ea^ 
tom  grew  the  law  of  inheritance.  TV 
morey,  however,  which  had  been  jsii.  k< 
admission  in  the  former  state  of  thisp- 
continued  to  be  paid  when  the  wccft- 
sion  of  the  next  heir  bad  become  wbai  b 
called  matter  of  right. 

Bracton  gives  what  is  probably  the  tit. 
etymology  of  the  word.  *•  Relevia,"  «p 
he,  **are  so  called,  *quia  heredxtas  f^ 
jacens  fhit  per  antecessoris  decessaiB,^^ 
loKitnr  in  nuinus  heredum,  et  propstf 
factam  relevationem.'" 

REMAINDER.  An  estate  in  «• 
msdnder  is  defined  by  Coke  to  be  *  3 
remnant  of  an  estate  in  lands  or  te^ 
ments,  expectant  on  a  particular  estIk^ 
created  together  with  the  same  at  (s^ 
time."  According  to  this  defiDitioQ,i; 
must  be  an  estate  m  lands  or  teneBtcBts. 
including  incorporeal  hereditaments,  s: 
rents  and  tithes;  and  it  is  an  esok 
which  at  the  time  of  its  creatioo  is  s^ 
an  estate  in  possession,  but  an  estate  tk. 
enjoyment  of  which  is  deferred.  TIr 
estate  in  remainder  may  exist  in  linds  cr 
hereditaments  held  for  an  estate-of  ic- 
heritanoe  or  for  life.  It  must  be  ercat« 
at  the  same  time  with  the  ^prec6^^ 
estate,  and  by  the  same  instmmcLt:  be: 
a  will  and  a  codicil  are  for  this  pvrp''^ 
the  same  instrument.  A  remainder  na) 
be  limited  by  appointment,  which  is  ^ 
execution  of  a  power  created  by  Ae  is- 
strument  that  creates  the  particeU: 
estate;  for  the  instrument  of  appciK- 
ment  is  legally  considered  as  a  pit  ^' 


REMAINDER. 


[631  ] 


REMAINDER. 


the  original  instrument  A  remainder 
may  also  be  created  either  by  deed  or  by 
will ;  and  either  according  to  the  rules  of 
the  common  law,  or  by  the  operation  of 
the  Statute  of  Uses,  which  is  now  the 
more  usual  means. 

If  a  man 'seised  in  fee  simple  grants 
lands  to  A  for  years  or  for  life,  and  then 
to  B  and  his  heirs,  B  has  the  remainder  in 
fee,  which  is  a  present  interest  or  estate, 
and  he  has  consequently  a  present  right 
to  the  enjoyment  of  the  lands  upon  the 
determination  of  A's  estate ;  or,  in  other 
words,  he  has  a  vested  e6tate,which  is  called 
a  rested  remainder.  A  reversion  differs 
from  a  remainder  in  several  respects. 
He  who  grants  an  estate  or  estates  out  of 
his  own  estate,  retains  as  his  reversion 
whatever  he  does  not  grant ;  and  upon 
the  determination  of  the  estate  or  estates 
which  he  has  granted,  the  land  reverts 
to  him.  There  may  be  several  re- 
mainders and  a  reversion  expectant  on 
them.  If  A,  tenant  in  fee  simple,  limits 
his  estate  to  B  for  years,  with  remainder 
to  C  for  life,  with  remainder  to  D  in 
tail,  this  limitation  does  not  exhaust  the 
estate  in  fee  simple.  By  the  limitation 
B  becomes  tenant  in  possession  for  years, 
C  has  a  vested  remainder  for  life,  D  a 
vested  remainder  in  tail,  and  A  has  the 
reversion  in  fee.  If  the  limitation  by  A 
exhaust  the  whole  estate,  as  it  would 
have  done  in  the  preceding  instance  if 
the  limitation  had  been  to  C  and  his 
heirs,  A  has  no  estate  left  It  is  a  neces- 
sary consequence  that  if  a  man  grants 
all  his  estate,  he  can  grant  nothing 
more;  and  therefore  the  grant  of  any 
estate  after  an  estate  in  fee  simple  is  void 
as  a  remainder.  Indeed,  the  word  re- 
mainder implies  that  what  is  granted  as 
such  is  either  a  part  or  the  whol6  of 
something  which  still  remains  of  the 
original  estate. 

The  estate  which  precedes  the  estate 
in  remainder  or  in  reversion  is  called  the 
particular  estate,  being  a  narticnla  or 
portion  of  all  the  estate  which  is  limited ; 
and  the  particular  estate  may  be  any 
estate  except  an  estate  at  will  and  an 
estate  in  fee  simple.  It  must  therefore 
be  either  an  estate  for  years,  or  for  life, 
or  intul. 

Estates  for  years  may  be  granted  to 


commence  at  a  future  time ;  but  by  the 
rules  of  the  conmion  law,  no  estate  of 
freehold  can  be  created  to  commence  at  a 
future  time.  If  therefore  such  an  estate 
of  freehold  is  granted,  there  must  be 
created  at  the  same  time  an  estate  for 
years,  which  shall  continue  till  the  time 
fixed  for  the  enjoyment  of  the  estate  of 
freehold.  If  a  fh^hold  remainder  ex- 
pectant on  an  estate  for  years  is  created 
at  common  law,  there  must  be  livery  of 
seisin  to  the  tenant  for  years,  for  it  is 
necessary  that  the  freehold  should  pass 
to  the  grantee  at  the  time  of  the  grant, 
and  the  livery  to  the  tenant  for  years 
enures  to  give  a  seisin  to  him  to  whom 
the  estate  of  freehold  is  granted. 

A  remainder  cannot  be  granted  so  as 
not  to  take  effect  immediately  on  the  de- 
termination of  the  particular  estate.  If 
there  is  any  interval  left  between  the 
particular  estate  and  the  remainder  in 
their  creation,  the  remainder  is  absolutely 
void.  A  grant  -of  an  estate  to  A,  an^ 
one  day  after  the  determination  thereof 
to  B,  is  a  void  remainder.  > 

Estates  in  remainder  are  either  vested 
or  contingent.  The  remainder  maj- 
vest  at  the  time  of  the  limitation,  or  it 
may  vest  afterwards :  in  either  case  the 
remainder-man  acquires  an  estate  in  the 
land,  to  the  enjoyment  of  which  he  is 
entitled  upon  the  determination  of  the 
preceding  estate.  But  it  may  happen 
that  a  vested  remainder  may  never 
become  an  estate  in  possession. 

A  vested  remainder  is  an  estate  which, 
by  the  terms  of  the  original  limitation 
or  conveyance,  is  limited  or  conveyed  un- 
conditionally. If  a  remainder  is  not 
vested,  it  is  contingent. 

A  contingent  remainder  is  defined  by 
Peame  to  be  "a  remainder  limited  so  as 
to  depend  on  an  event  or  condition  which 
may  never  happen  or  be  performed,  or 
which  may  not  hap]^  or  be  performed 
till  after  the  detennination  of  the  pre- 
ceding estate."  Accordingly  it  is  the 
limitation  of  the  remainder  which  is  con- 
ditional, and  there  is  no  remainder 
limited  or  given  until  the  condition  hap- 
pens or  is  performed.  The  uncertainty  of 
the  remainder  becoming  an  estate  in 
possession  is  no  part  of  the  notion  of  a 
contingent  remainder;   for  this  kind  o 
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uncertunty  may  exist,  as  already  ob- 
served, in  the  case  of  vested  remain- 
ders. 

Feame  has  made  four  classes  of  con- 
tingent remainders,  to  some  one  of  which 
he  considers  that  all  kinds  of  contingent 
remainders  may  be  reduced,  bat  he  adds 
that  "several  cases  which  fall  literally 
onder  one  or  other  of  the  two  last  of 
those  four  descriptions,  are  nevertheless 
ranked  amonp  vested  estates."  The  sub- 
ject of  contmgent  remainders  is  fully 
discussed  in  the  elaborate  treatise  of 
Feame,  on  Contingent  Remainders  and 
Executory  Devises, 

RENT  is  defined  by  Mr.  Ricardo  to  be 
"  that  portion  of  the  produce  of  the  earth 
which  is  paid  to  the  landlord  for  the  use 
of  the  indestructible  powers  of  the  soil. 
It  is  often,  however  (he  remarks),  con- 
founded with  the  interest  and  profit  of 
capital,  and  in  popular  language  the  term 
is  applied  to  whatever  is  annually  paid 
by  a  farmer  to  his  landlord."  Mr.  Mal- 
thas (Prin.  of  Pol,  Econ.)  defines  rent  to 
be  '*  that  portion  of  the  value  of  the  whole 
produce  which  remains  to  the  owner  of 
the  land,  after  all  the  outgoings  belonging 
to  its  cultivation,  of  whatever  kind,  have 
been  paid,  including  the  profits  of  the 
capital  employed,  estimatea  according  to 
the  usual  and  ordinary  rate  of  the  profits 
of  agricultural  capital,  at  the  time  being." 

The  chapter  on  rent,  in  the  *  Wealth  of 
Nations,'  though  abounding  in  important 
facts,  contains  no  distinct  enunciation  of 
the  nature  and  causes  of  rent.  Dr.  James 
Anderson  in  the  'Recreations  in  Agri- 
culture' (vol.  V.  p.  401),  published  in 
1801,  is  acknowledged  to  have  propounded 
the  theory  of  the  origin  and  progressive 
increase  of  rent  which  is  now  generally 
recognised;  but  his  theory  excited  little 
attention  at  the  time ;  and  it  was  not  until 
1815  that  it  was  more  fully  and  elabo- 
rately treated  in  two  works  published 
simultaneously:  one  of  them  was  an 
*  Essay  on  the  Application  of  Csrpital  to 
Land,'  by  a  Fellow  of  University  College, 
Oxford  (Mr.  West,  a  barrister,  afterwards 
chief-justice  of  Bombay) ;  the  other  work 
was  by  the  late  Mr.  Mai  thus,  and  was 
entitled  '  An  Inquiry  into  the  Nature  and 
Progress  of  Rent.'  The  late  Mr.  Ricardo 
had  adopted  the  principles  of  these  two 


works  several  years  before  tliej  were 
published,  but  it  was  not  until  1817  that 
a  pamphlet  by  him  appeared  which  caer 
tained  his  views  on  the  snbjecL  The 
publication  of  his  *  Principles  of  Political 
Economy  and  Taxation  '  followed  in  the 
same  year.  Mr.  Mill  and  Mr.  MacCoIlodi 
have  more  fully  adopted  the  Bicardo 
theory  than  an j  other  writers ;  but  Mr. 
Malthus  has  dissented  from  some  of  is 
principles,  although  his  views  in  the  main 
coincide  with  that  theory ;  and  Proftsmr 
Tucker,  of  the  university  of  Virpnia, 
dissents  from  it  still  more  widely  than 
Mr.  Malthus.  Mr.  Senior*  while  coe- 
demning  some  of  Mr.  Ricwdo's  leafco- 
ings,  appears  to  have  agun  prx^wondcd 
them  under  a  different  form. 

The  causes  of  the  ordinary  excess  of 
the  price  of  raw  produce  above  the  cast 
of  production,  as  enumerated  by  Mr. 
Malthus,  are: — 1,  That  quality  of  the 
soil,  by  which  it  can  be  made  to  yield  a 
greater  quantity  of  the  neoessarks  of  lite 
than  is  required  for  the  maintenance  </ 
the  persons  employed  on  the  land.  Th^ 
is  the  foundation  of  rent,  and  the  limit  h> 
its  possible  increase.  2,  The  second  qual- 
ity consists  in  that  property  peculiar  » 
the  necessaries  of  life,  by  which,  if  pro- 
perly distributed,  they  create  demanden 
in  proportion  to  the  quantity  of  necessaries 
produced.  Thus,  the  effect  is  to  gjive  a 
value  to  the  surplus  of  necessaries^  and 
also  to  create  a  demand  for  more  food 
than  can  be  raised  on  the  richest  land*. 
3,  The  comparative  scarcity  of  ferfi]e 
land ;  a  circumstance  which  is  neoessaiy 
to  separate  a  portion  of  the  general  sur- 

{>lus  into  the  specific  form  of  rent  to  a 
andlord.  As  most  modem  eooocoiiss 
have  adopted  the  main  principles  of  iJBtt 
Ricardo  theory,  we  here  give  an  outlioe 
of  it,  in  the  words  of  Mr.  Ricardo. 

Mr.  Ricardo  says :— '*  If  all  land  fasd 
the  same  properties,  if  it  were  bonndlrss 
in  quantity  and  uniform  in  quality,  no 
charge  could  be  made  for  its  use,  imless 
where  it  possessed  peculiar  advantages  of 
situation.  It  is  then  because  land  is  of 
different  qualities  with  respect  to  its  pro- 
ductive powers,  and  because,  in  the  pn- 
gress  of  population,  land  of  an  infrnflr 
quality,  or  less  advantageously  situated, 
is  called  into  cultivation,  that  rent  is  enr 
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paid  for  the  use  of  it  When,  in  the 
progress  of  society,  land  of  the  second 
degree  of  fertility  is  taken  into  cultivation, 
rent  immediately  commences  on  that  of 
the  first  quality,  and  the  amount  of  that 
rent  will  depend  on  the  difference  in  the 
qnalityof  these  two  portions  of  land.  .  • 
With  every  step  in  the  progress  of  popu- 
lation which  shall  obhge  a  country  to 
have  recourse  to  land  of  a  worse  quality 
to  enable  it  to  raise  its  supply  of  food, 
rent  on  all  the  more  fertile  land  will  rise. 
.  .  .  If  good  land  existed  in  a  quan- 
tity much  more  abundant  than  the  pro- 
duction of  food  for  an  increasing  popu- 
lation required,  or  if  capital  could  be 
indefinitely  employed  witliout  a  dimin- 
ished return  on  the  old  land,  there  could 
be  no  rise  of  rent ;  for  rent  invariably 
proceeds  from  the  empl6yment  of  an 
additional  quantity  of  labour  with  a  pro- 
portionally less  return." 

Rent,  according  to  the  definition  which 
has  been  ^ven,  consists  of  a  surplus 
which  remains  after  the  capital  expended 
in  production  has  been  replaced  with  or- 
dinary profits.  This  surplus,  which  con- 
stitutes rent,  arises,  as  Mr.  Ricardo  asserts, 
from,  and  is  in  proportion  to,  the  necessity 
for  resorting  to  inferior  soils  or  employing 
capital  on  the  old  soil  with  smaller  re- 
turns. To  use  the  words  of  Mr.  Mill — 
**  Rent  is  the  difiierence  between  the  return 
made  to  the  more  productive  portions  tod 
that  which  is  made  to  the  least  productive 
portion  of  capital  employed  upon  the 
land/'  In  a  country  containing,  as  every 
country  does  contain,  land  of  various  de- 
grees of  fertility,  rent  therefore  will  not 
be  paid  until  the  demands  of  an  in- 
creasing population  have  rendered  it  ne- 
cessary to  have  recourse  to  the  inferior 
soils.  '*  Thus  (continues  Ricardo),  sup- 
pose land,  Nos.  1,  2,  3,  to  yield,  with  an 
equal  employment  of  capital  and  labour, 
a  net  produce  of  100,  90,  and  80  quarters 
of  com.  In  a  new  country,  where  there 
is  an  abundance  of  fertile  land  compared 
with  the  population,  and  where  therefoce 
it  is  only  necessary  to  cultivate  No.  1, 
the  whole  net  produce  will  belong  to  the 
cultivator,  and  will  be  the  profits  of  the 
stock  which  he  advances.  As  soon  as 
popalation  had  so  far  increased  as  to 
make  it  necessary  to  cultivate  No.  2,  irom 


which  90  quarters  only  can  be  obtained 
after  supporting  the  labourers,  rent  would 
commence  on  No.  1 ;  for  either  there 
must  be  two  rates  of  profit  on  agriculture, 
or  ten  quarters,  or  the  value  often  quarters, 
must  be  withdrawn  from  the  prcxluce  of 
No.  1  for  some  other  purpose.  Whether 
the  proprietor  of  the  lana  or  any  other 
person  cultivated  No.  1,  these  ten  quarters 
would  equally  constitute  rent;  for  the 
cultivator  of  No.  2  would  get  the  same 
result  with  his  capital,  whether  he  culti- 
vated No.  1,  paying  ten  quarters  for  rent, 
or  continued  to  cultivate  No.  2,  paying 
no  rent.  In  the  same  manner  it  might 
be  shown,  that  when  No.  3  is  brought 
into  cultivation,  the  rent  of  No.  2  must 
be  ten  quarters,  or  the  value  of  ten  quar- 
ters, whilst  the  rent  of  No.  1  would  rise 
to  twenty  quarters.  •  •  It  often  and 
indeed  oonmionly  luippens  that  before 
Nob.  2  and  3,  or  the  mferior  lands,  are 
cultivated,  capital  can  be  employed  more 
productively  on  those  lands  which  are 
already  in  cultivation.  •  .  In  such 
case,  capital  will  be  preferably  employed 
on  the  old  land,  and  will  equally  create  a 
rent;  for  rent  is  always  the  difference 
between  the  produce  obtained  by  the  em- 
ployment of  two  equal  quantities  of  capi- 
tal and  labour.  If  with  a  capital  of 
1000/.  a  tenant  obtain  100  quarters  of 
wheat  from  his  land,  and  by  the  employ- 
ment of  a  second  capital  of  100o2.  he 
obtain  a  further  return  of  85,  his  landlord 
would  have  the  power,  at  the  expiration 
of  his  lease,  of  obliging  him  to  pay  15 
quarters,  or  an  equivalent  value  for  addi- 
tionid  rent ;  for  there  cannot  be  two  rates 
of  profit  If  he  is  satisfied  with  a  dimi- 
nution of  1 .5  quarters  in  the  return  for  his 
second  10002.,  it  is  because  no  employ- 
ment more  profitable  can  be  found  for  it 
.  •  •  In  this  case,  as  well  as  in  the 
other,  the  capital  last  employed  pays  no 
rent  For  the  greater  productive  powers 
of  the  first  1000/.,  15  quarters  is  {uud  for 
rent ;  for  the  employment  of  the  second 
1006/.,  no  rent  whatever  is  paid.  If  a 
third  1000/.  be  employed  on  the  same 
land,  with  a  return  of  75  quarters,  rent 
will  then  be  paid  for  the  second  1000/., 
and  will  be  eaual  to  the  difference  be- 
tween the  produce  of  these  two,  or  10 
quarters ;  'and  at  the  same  time  the  rent 
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of  the  first  lOOOi.  will  rise  from  15  tQ  25 
quarters,  whilst  the  last  1000/.  will  pay 
no  rent  whatever."  (Ricardo's  Prin.  of 
Pol.  Econ,,  3rd.  ed.) 

Another  incident  of  rent,  it  is  said,  is 
this :  that  it  does  not  form  a  part  of  the 
cost  of  prodaction.  Mr.  MacCiilloch 
has  given  the  following  explanation  of 
this  law  in  Note  iii.  of  his  edition  of  the 
"  Wealth  of  Nations."  "  The  price  of 
raw  produce/*  he  remarks,  "  does  not  ex- 
ceed the  cost  of  production,"  including 
in  that  expression  the  ordinary  profits  of 
tbe  producer's  capital.  "  The  aggregate 
price  exceeds  the  aggregate  cost  of  pro- 
duction ;  but  this  is  because  the  cost  of 
production  is  unequal.  The  price  ex- 
ceeds the  lowest,  but  not  the  hiebest  cost 
of  production:  and  this  highest  cost, 
since  it  regulatiss  the  price  of  the  whole, 
may  be  considered,  without  impro- 
priety, as  the  cost  of  the  whole,  and  the 
rent  to  be  a  peculiar  privilege  of  fiivoured 
individuals." 

The  circumstances  which  precede  or 
accompany  the  cultivation  of  inferior 
lands  or  the  employment  of  additional 
capital  on  the  old  lands  are  stated  to  be 
— 1,  an  increase  of  population;  2,  the 
accumulation  of  capital ;  3,  a  rise  in  the 
excliangeable  value  of  raw  produce.  The 
two  first  cause  a  fall  in  profits  and  wages, 
and  a  rising  market-price  of  raw  pro- 
duce is  a  consequence  of  more  labour  or 
more  capital  being  required  to  produce  it, 
or  of  a  deficient  supply  previous  to  its 
being  produced.  In  a  new  country,  the 
whole  produce  is  divided  between  the 
capitalists  and  the  labourers,  and  so  long 
as  fertile  land  is  in  abundance  and  may 
be  had  for  an  almost  nominal  price, 
nobody  will  pay  a  rent  to  a  landlord, 
and  profits  and  wages  are  maintained  at 
a  high  rate.  But  capital  accumulates 
and  wages  decrease ;  and  whenever  agri- 
culture has  reached  a  state  in  which  the 
returns  of  additicmal  capital  on  the  old 
lands  are  less  than  could  be  obtained 
from  the  inferior  land,  such  inferior  land 
will  be  cultivated,  and  if  the  profits  of 
the  capital  employed  on  such  inferior 
land  were  20  per  cent,  while  the  old 
lands  yielded  30  per  cent,  a  rent  would 
arise  equivalent  to  the  difference,  or  10 
per  cent    This,  as  well  as  any  subse- 


quent rise  of  rents,  is  caused  by  iDiore 
capital  being  ready  to  be  1^4  out  on  titc 
old  land,  but  which  cannot  be  so  emptored 
without  diminished  returns,  and  this  d^ 
cumstance  renders  it  more  profitable  p 
take  fresh  lands  into  cultivatioD,  tiunp 
of  an  inferior  degree  of  fertility. 

One  of  Professor  Tncker^s  objecdocs 
to  the  Ricardo  theory  of  rent  is  directed 
against  the  assumption  that  **  the  meaas 
of  subsistence  are  a  fixed  quanbiy.  <5 
near  it,  instead  of  its  admitting  of  Hstii 
gradations  that  a  labourer  may  be  sap- 
ported  by  one-fifth  of  the  soil  ooee  re- 
quired for  subsistence;*'  and  be  poicE 
to  the  Western  states  of  theAmeneo 
Union,  where  a  labourer  can  earn,  in  les 
than  ten  days,  as  much  grain  as  be  on 
consume  in  a  year,  ana  where  coDsf 
quentiy  a  very  high  scale  of  diet  is 
maintained,  and  he  contrasts  it  with  otw^ 
countries  in  which  the  whole  of  tbr 
year's  labour  is  necessary  to  earn  si-- 
sistenoe  for  the  year,  althongfa  tbe  ^ 
of  diet  is  comparatively  low.  In  tfe 
AUantic  states  of  the  Union,  as  cob- 
pared  irith  the  Western  states,  tbe  as- 
trast  is  also  very  striking.  'This  tin- 
ing  character  of  human  6ubsist»Kt. 
Professor  Tucker  contends,  ma^  be  8 
cause  of  rent  without  either  an  mcres-v 
or  decrease  in  the  returns  to  capital 
The  very  high  rents  paid  in  Ireland  m} 
be  pardy  attributed  to  this  caose.  is 
the  course  of  his  objections  to  Mr. 
Ricardo's  theory,  Protbssor  Tucker 
remarks  : — **  Land  is  a  prodnctit? 
machine,  which  but  a  few  possess,  (^ 
whose  produce  none  can  dispense  vntii. 
and  for  which  there  being  more  as^ 
more  demanders,  they  must  and  will  p'" 
more  of  their  labour  to  obtain  it  . 
Rents,  having  once  begun,  cootiooe  tr* 
increase  with  the  increase  of  popolatioa 
and  the  more  frugal  consumpooo  rt- 
which  it  impels  individuals."  Mr.  M8> 
Culloch  simply  regards  the  adoptiofi  of  a 
less  costly  food  by  the  laboarers  ^ 
similar  in  its  efiects  upon  prices  »;' 
rents  to  an  improvement  m  agrieo^* 
ture.  Professor  Tucker's  further  objrf- 
tions  against  the  Ricardo  theory  coie^. 
in  its  ascribing  **  the  progpressive  rise  ^ 
raw  produce  and  of  rents  to  the  ffitt^J 
amount  of  Uibour  expended  on  Uies^ 
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last  cultivated,  and  not  to  the  greater 
cheapness  of  all  laboar  from  the  increase 
of  population;"  and  in  its  nuiintaining 
that  **  when  raw  produce  rises,  labonr  also 
rises"  (p.  156).  He  concludes  "that 
neither  is  a  resort  to  soils  of  inferior 
quality,  to  lands  more  distant  from 
market,  nor  different  outlays  of  capital 
ou  the  same  lands,  necessary  either  to  the 
existence  of  rent,  or  to  its  progressive  in- 
crease ;  but  that  it  is  caus^  solely^  by  the 
increase  of  population,  together  with  the 
capacity  which  the  same  soil  possesses  of 
supporting  a  greater  number  by  reason 
of  meir  resorting  to  a  more  frucal  mode 
of  subsistence"  (p.  121).  It  should  be 
observed,  that  Professor  Tucker  admits 
that  **  successive  resorts  to  inferior  soils, 
or  outlays  of  fresh  capital  on  old  lands, 
keep  pace  with  the  rise  of  raw  produce, 
and  ordinarily  afford  a  metutire  of  the 
progress  cf  rent,  and  of  its  different  de- 
grees, according  to  diversities  of  fertility, 
culture,  or  distance  from  market,  but 
they  are  not  the  cause  of  its  rise "  (p. 
113).  Indeed,  whatever  may  be  the 
true  theory  of  the  causes  and  amount  of 
rent  in  any  given  community,  it  may  be 
very  easilj  shown  that  the  existence  of 
soils  varymg  in  fertility  is  not  a  neces- 
sary element  to  the  existence  of  rent, 
while  the  limited  amount  of  productive 
soil  is  a  necessary  element 

Advantages  of  position,  such  as  a  proxi- 
mity to  markets,  may  counterbalance  the 
disadvantage  of  barrenness;  and  land 
of  this  description,  which,  if  it  were 
further  removed,  would  yield  no  rent, 
will,  under  these  circumstances,  produce 
a  higher  rent  than  more  fertile  lands 
situated  at  a  distance  from  the  same 
market  Land  in  the  neighbourhood  of 
towns  yields  a  high  rent,  and  a  still 
higher  rent  is  paid  for  land  in  towns. 
The  rent  in  eacn  of  these  cases  is  regu- 
lated either  by  the  common  principle 
that  there  cannot  be  two  rates  of  profit, 
of  which  the  case  first  mentionea  is  an 
instance;  or,  as  in  the  latter  examples, 
it  is  determined  by  the  limited  extent  of 
such  land. 

Restrictions  on  the  importation  of 
grain,  by  forcing  the  inferior  soils  into 
cultivation,  undoubtedly  tend  directly  to 
raise  rents ;  but  no  possible  quantity  of 


imported  produce  could  have  any  mate- 
rial effect  in  diminishing  the  total  rents 
of  the  country.  Importation  necessarily 
implies  the  existence  of  high  prices  in 
the  importing  country :  it  has  a  tendency 
to  equalise  rather  than  to  lower  prices, 
as,  by  facilitating  the  exchange  of  manu- 
factured goods  for  common  food,  popula- 
tion is  increased,  and  an  incr^ised  de- 
mand arises  for  other  products  of  the 
soil  besides  bread  com.  This  has  been 
the  case  in  the  territory  of  Genoa,  where 
the  soil,  though  of  a  sterile  nature  and 
unfit  for  the  production  of  com,  yields  a 
higher  rent  than  the  fertile  com-hinds  in 
the  plains  not  far  distant ;  for  the  cost  of 
production  being  low  by  means  of 
the  low  price  of  imported  food,  land  may 
be  cultivated  for  various  agricultural  ob- 
jects, and  yield  a  rent  which,  if  employed 
m  the  production  of  grain,  would  scarcely 
repay  the  cost  of  production.  In  a  country 
whidi  possesses  superior  manufacturing 
resources  and  capabilities,  the  exchange 
of  manu&ctures  for  common  food  may 
therefbre  be  a^  cause  of  rent  without  re- 
sorting to  inferior  soils. 

Mr.  Eicardo  regarded  the  owners  of 
land  in  the  *  same  light  as  the  possessors 
of  a  monopoly,  advantageous  to  them- 
selves and  proportionably  injurious  to 
the  mass  of  CM^ntners.  Mr.  Malthns 
proposed  to  modify  this  view  of  their  ad- 
vantages, and  to  consider  them  as  origi- 
nating only  in  a  "partial  monopoly." 
The  former  is  accused  of  underrating  the 
national  importance  of  rents,  and  Mr. 
Malthus  of  overrating  them.  Under  a 
system  of  free  importation  of  the  pro- 
duce of  the  soil,  it  may  be  correct  to  con- 
sider the  owners  of  land  as  possessed 
only  of  a  **  partial  monopoly,"  but  it  is 
scarcely  so  when  laws  are  passed  which, 
except  in  seasons  of  high  prices,  pro- 
hibit the  supply  of  provisions  from 
foreign  countries;  and  in  this  case  the 
interests  of  the  community  do  not  coin- 
cide with  that  of  the  owners  of  land. 

When  rights  of  property  are  fully 
established,  rents  will  exist  whether 
they  accrue  to  the  fiumer-proprietor  or 
are  paid  by  Uie  fimner-tenant  to  a  land- 
lord. That  quality  of  land  which  ter- 
minates in  rent  Mr.  Malthus  regards  as 
a  boon  most  important  to  the  hi^iness 
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of  mankind,  and  the  main  secarity  against 
the  time  of  the  whole  society  being  em- 
pl^ed  in  procuring  mere  necessaries. 
*<  This,"  he  obsenres,  *<  is  the  soarce  of  all 
power  and  enjoyment ;  and  without  which, 
m  fact,  there  would  be  no  cities,  no  naval 
and  military  force,  no  arts,  no  learning, 
none  of  the  finer  manu&ctures,  none  of 
the  convenieDces  and  luxuries  of  foreign 
countries,  and  none  of  that  cultiTated 
and  polished  society  which  not  only 
elevates  and  dignifies  individuals,  but 
which  extends  its  beneficial  influences 
through  the  whole  mass  of  the  people." 

In  Mr.  Malthus's  *  Principles  of  Pol. 
Econ/  the  subject  of  section  7,  chap,  iii., 
is  "On  the  causes  which  may  mislead 
the  landlord  in  letting  his  lands,  to  the 
injury  both  of  himself  and  the  country." 
Most  of  the  considerations  which  he 
ui^es  are  of  a  practical  nature,  and  re- 
late to  rent  in  agriculture.  On  this  part 
of  the  subject  the  reader  may  refer  to 
Grainger  and  Kennedy,  **  On  the 
Tenancy  of  Land  in  Great  Britain." 

(Ricardo,  Malthus,  Mill,  and  Mac- 
CuUoch's  TVeatises  on  the  Elements  and 
Principles  of  Political  Economy  ;  Pro- 
fessor Tucker's  Laws  of  Wooes,  Prqfits, 
<md  Rent  investigated^  Philadelphia, 
1837 ;  Professor  Jones's  Essay  on  the 
Distribution  of  Wealth  ami  on  the 
Sources^  Taxation:) 

RENT  (in  Law  Latin,  redditus,  *'a 
return")  is  a  right  to  the  periodical  re- 
ceipt of  money  or  something  valuable  in 
respect  of  lands  or  tenements  held  by 
him  from  whom  the  rent  is  due.  There 
are  three  kinds  of  rent — rent-service, 
rentKiharge,  and  rent-seek. 

There  is  rent-service  when  a  tenant 
holds  lands  of  his  lord  by  fealty  and  cer- 
tain rent,  or  by  homage,  fealty,  and  cer- 
tain rent,  or  by  other  services  and  certain 
rent  Rent-service  therefore  implies 
tenure,  and  it  may  be  due  to  the  lord  of  the 
manor  of  which  the  lands  are  held,  or  to 
some  other  chief  (that  is,  immediate)  lord 
of  the  fee,  or  to  the  reversioner.  The 
right  of  distress  is  an  incident  to  rent- 
service  in  arrear,  so  long  as  it  is  due  to 
the  same  person  to  whom  fealty  is  due. 
In  order  tiiat  rent-service  may  now  be 
created,  the  person  to  whom  the  rent  is 
reserved  must  have  a  reversion  in  the 


lands  and  tenements  out  of  which  the 
rent  is  to  issue ;  but  any  revetsioii  is  wi- 
ficient  Thus  a  person  who  has  a  tena 
of  twenty  years  may  grant  it  to  another, 
all  but  one  day,  and  this  will  leave  hzm  a 
reversion,  so  that  a  rent-servioe  niajbp 
reserved,  with  its  incidents  of  fealty'asd 
the  right  of  distress.  If  he  asagn  all  his 
term,  reserving  a  rent,  bat  wititoas  i 
clause  of  distress  in  the  asagnmeitf,  he 
cannot  distrain  for  the  rent 

Rent-service  therefore  whi^  has  bea 
created  since  the  statute  of  Quia  Kaapuncs 
can  only  be  reserved  to  the  lessor  vho 
retains  a  reversion,  and  it  will  belong  id 
the  person  who  is  entitled  to  the  rerersaoQ. 
If  a  man  seised  in  fee  simple  makes  i 
lease  of  lands  for  vears,  reserving  t«c:. 
the  rent-service  is  descendible  to  Ins  hetr 
with  the  reversion;  though  all  reas 
which  accrue  due  to  the  lessor  before  ks 
death  will  belong  to  his  personal  repn- 
sentatives.  A  rent-service  reserved  osi 
of  chattels  real  will  of  course  belong  ta 
the  personal  representatives  of  the  lesser. 
A  rent  is  now  most  commonly  reserred 
in  leases  for  years,  but  it  may  be  reserred 
on  any  conveyance  which  passes  or  eo- 
larges  an  estate ;  and  it  may  be  reserved 
in  the  grant  of  an  estate  in  remainder  or 
reversion,  or  in  a  grant  of  a  lease  i(x 
years  to  commence  at  a  future  time. 

A  reut-serrice  may  be  separated  fhn 
the  reversion  or  seignory,  by  the  rever- 
sioner granting  the  rent  and  retaining  ti»e 
fealty:  in  this  case  the  lands  are  still  held 
of  the  grantor,  but  the  rent  is  doe  to  the 
grantee ;  not  however  as  rent-eervice,  bat 
as  rent-seek  (redditus  siccus),  so  calkd. 
'*for  that  no  distress  is  incident  to  it* 
(Litt  218.)  If  the  seignory  or  reverska 
is  granted,  the  rent-«ervice  will  pass  by 
the  ^rant,  and  the  grantee  is  entitled  to 
receive  the  rent  ftom  the  tenant  from  die 
time  that  he  gives  him  notice  of  thegraat. 
together  with  all  rent  that  had  accrued 
due  since  the  grant,  and  is  unpaid  at  the 
time  of  such  notice. 

Rent-service  can  only  be  reserved  «> 
the  feoffor,  donor,  or  lessor,  or  to  their 
heirs,  upon  any  feoffment,  gift,  or  lease: 
and  if  rent  is  reserved  generally,  witboa: 

rifying  the  persons,  it  will  bekog  to 
lessor,  and  after  his  death  to  thow 
who  are  entitied  to  the  reversion.     Beo: 
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is  payable  at  the  times  mentioned  in  the 
reservation,  bat  not  till  the  last  minute  of 
the  day  on  which  it  is  payable. 

When  rent-service  is  in  arrear,  the 
common-law  remedy  for  the  recovery  of^ 
it  is  by  distress.  [Distress.]  By  4  Geo. 
II.  c.  28,  §  2,  every  landlord  who  by  the 
terms  of  his  lease  has  a  right  of  re-entry 
in  case  of  non-payment  of  rent,  may, 
when  half  a  year's  rent  is  due,  aud  there 
is  no  sufficient  distress  on  the  premises, 
serve  a  declaration  in  ejectment  on  his 
tenant,  without  any  formal  re-entry  or 
previous  demand  of  rent,  and  a  recovery 
in  such  ejectment  is  final  and  conclusive, 
unless  the  rent  and  all  costs  are  paid 
within  six  calendar  months  after  the 
judgment  in  the  action  of  ejectment  has 
been  executed.  The  action  may  also  be 
stayed  before  trial,  if  the  tenant  will  pay 
or  tender  to  the  lessor,  or  pay  into  court 
all  the  rent  then  in  arrear,  together  with 
the  costs.  By  the  common  law  the  lessor 
has  also  an  action  of  debt  for  rent  against 
a  lessee  for  years  or  at  will ;  and  by  the 
statute  of  Aune  (8,  c.  14,  §  4)  there  is 
also  the  same  action  against  a  lessee  for 
life  during  the  continuance  of  his  estate, 
which  had  previously  been  given  for  ar- 
rears of  rent  after  the  determination  of 
the  estate  (32  Hen.  VUI.  c.  37).  A 
lessor  may  also  have  an  action  of  cove- 
nant for  rent,  either  by  force  of  the  im- 
plication contained  in  such  words  as 
•*  yielding  and  paying"  rent,  or  by  force 
of  an  express  covenant  to  pay,  which  is 
seldom  omitted  in  any  lease.  If  the  les^ 
see  assign  his  interest  in  the  term,  he, 
and  his  executors  so  far  as  they  have 
assets,  are  still  liable  under  the  covenants 
to  the  person  entided  to  the  reversion. 
The  assignee  also  becomes  bound  by  such 
of  the  covenants  as  run  with  the  land, 
and  is  consequentiy  liable  to  an  action 
upon  them.  There  is  also  the  remedy  by 
action  of  assumpsit  or  debt  for  the  use 
and  occupation  of  land,  which  action  lies 
without  any  express  agreement  for  rent.* 

Rent-service  may  be  discharged  in 
various  ways.  If  the  tenant  be  evicted 
from  the  lands  demised  to  him,  he  is  dis- 
charged from  payment  of  the  rent ;  and 
if  the  lessor  purchase  the  lessee's  interest, 

*  See  A  remark  on  this  action,  6  A.  and  E.,  p.  839. 


the  rent  is  also  discharged.  The  lessor 
may  release  a  part  of  the  rent-service, 
without  releasing  the  whole. 

A  rent-charge  is  a  rent  granted  out  of 
land  either  at  common  law  or  by  the 
Statutes  of  Uses,  with  a  power  of  distress 
for  the  recovery  of  the  rent.  Such  rents 
may  be  created  by  the  owner  of  the  land 
who  retains  the  property  of  it ;  and  they 
may  also  be  reserved  on  the  alienation  of 
the  land.  These  rents  differ  from  rent- 
service  in  not  being  connected  with  ten- 
ure, and  the  remedy  by  distress  is  there- 
fore not  an  incident  to  rent-charges,  but 
is  created  by  the  same  instrument  which 
creates  the  rent-charge.  If  no  power  of 
distress  is  given,  the  rent  is  a  rent-seek. 
Rent-charge  may  be  created  either  by 
deed  or  by  wilL  Sometimes,  by  the 
terms  of  the  grant,  the  grantee  of  a  rent- 
charge  is  empowered  to  enter  on  the  land 
and  satisfy  himself  for  all  arrears  out  of 
the  profits  of  the  land.  When  a  rent* 
charge  is  created  under  the  Statute  of 
Uses  (§  4,  5)  with  a  power  of  distress 
and  entry  upon  the  land  in  case  of  arrear, 
the  person  to  whom  the  rent-charge  is 
given  obtains  the  legal  estate  in  the  rent- 
charge,  with  all  the  remedies  for  its 
recovery,  as  he  would  by  a  direct  grant 
of  the  rent-charge ;  and  the  same  instru- 
ment (lease  and  release)  which  creates 
the  rent-charge  may  also  make  a  settle- 
ment of  the  lands  charged  with  the  rent. 
In  this  way  in  a  marriage-settlement  a 
rent-charge  may  be  provided  for  the  wife's 
jointure. 

An  estate  in  a  rent-charge  may  be 
either  in  fee  simple,  in  fee  tail,  for  lives, 
or  for  years,  according  to  the  terms  of 
the  original  limitation.  A  rent-charge 
of  inheritance  is  real  estate,  aud  descend- 
ible to  the  heir;  but  a  payment  that  is 
due  belongs  to  the  person  representative. 

A  rent-seek,  as  already  mentioned,  is 
not,  like  rent-service,  accompanied  with 
a  right  to  distrain  at  common  law ;  but 
by  the  stat.  4  Geo.  II.  c.  28.  §  3,  this  dis- 
tinction in  resoect  of  remedy  between 
rent-service  and  rent-seek,  created  since 
that  statute,  is  abolished ;  and  the  act  also 
applies  to  rent-seek  created  prior  to  the 
statute  which  had  been  duly  paid  for 
three  years  out  of  the  last  twenty  years. 
Other  rents,  though  they  belong  to  one  of 
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the  three  divisions  above  mentioned,  are 
often  distinguished  by  particalar  names : 
thus  the  real  rent  due  from  a  freeholder 
is  called  a  chief  rent  (redditus  capitaiis) ; 
the  rents  of  freeholders  and  andent  copy- 
holders of  manors  are  sometimes  called 
rents  of  assise,  being  assin,  or  asoertained, 
and  also  quit  rents  (quieti  redditus),  be- 
cause they  are  a  quittance  and  discharge 
of  all  scrrices. 

A  fee-farm  rent  is  properly  a  perpetual 
rent-service  reserved  by  the  crown,  or, 
before  the  statute  of  Quia  Emptores 
[Feudal  System],  by  a  subject,  upon  a 
grant  in  fee  simple.  The  purchaser  of 
he-farm  rents  originally  reserved  to  the 
crown,  but  sold  under  22  Car.  II.  c.  6, 
has  the  same  power  of  distress  that  the 
June  had,  and  so  may  distrain  on  other 
land  of  the  tenant  not  subject  to  the  rent 

REPORTS  (in  Law)  are  rektions  of 
the  proceedings  of  courts  of  law  and 
equity.  They  contain  a  statement  of  the 
pleadings,  the  fietcts,  the  arguments  of  coun- 
sel, and  the  judgment  of  the  court  in  each 
case  reported.  The  object  of  them  is  to 
establish  the  law,  and  prevent  conflicting 
decisions,  by  preserving  and  publishing 
the  judgment  of  the  court,  and  the 
grounds  upon  which  it  decided  the  ques- 
tion of  law  arising  in  the  case. 

The  earliest  reports  extant  are  the 
'  Year-books.'  It  is  said  that  some  few 
exist  in  MS.  of  the  reign  of  Edward  I., 
and  a  few  broken  notes  are  to  be  found  in 
Fitzherberfs  Abridgment.  A  series  of 
these  commences,  and  are  now  printed, 
from  the  reign  of  Edward  II.  They 
were  published  annually,  which  explains 
their  name,  from  the  notes  of  persons, 
four  in  number,  according  to  Lord  Coke, 
who  were  paid  a  stipend  by  the  crown  for 
the  purpose  of  committing  to  writing  the 
proceedings  of  the  courts.  These  early 
accounts  of  cases  are  very  short,  abrupt, 
and  often  confused,  especially  from  the 
circumstance  that  it  is  frequently  difficult 
to  ascertain  whether  a  judge  or  a  counsel 
is  speaking.  At  that  time  judges  were 
dismissed  at  the  pleasure  of  the  crown, 
and  after  their  dismissal  returned  to  their 
previous  position  of  counsel. 

The  Year-books  continue,  with  occa- 
sional interruptions  in  their  series,  down 
to  the  reign  of  Henry  VIII.     The  omis- 


si<Mi  during  the  time  of  Richard  IL  hss 
been  attempted  to  be  supplied  by  Belk«e. 
who  collected  and  arranged  tfaecsKsc^ 
that  period  which  had  been  prcscrrcd  h 
other  writers.  The  Year-books  are  wIiUIt 
written  in  Norman-French^  altboogh  tj 
36  Edw.  III.  Stat  1,  c.  15,  it  was  essxai 
that  all  pleadings  ^ould  be  in  the  Tz^ 
lish  language,  and  the  entries  on  the  roll* 
in  Latin.  The  Norman-French  coalitiied 
to  be  used  by  some  reporters  even  as  hk 
as  the  eighteenth  centary.  The  Is^t 
which  appeared  in  that  tongue  wen  iJtusc 
of  Levinz  and  Lutwvehe :  the  former  b 
1 702 ;  the  latter,  in  French  and  Latib.  k 
1 704.  The  Year-books  of  later  date  lBT<f 
more  continuity  of  style  and  fulness  <d 
discussion :  cases  are  cited,  aiMi  tbe  a- 
cisiou  of  the  court  is  given  at  gretv 
length.  About  the  end  of  the  rtiea  o: 
Henry  VII.  it  is  probable  that  Uie  sn^i 
-was  withdrawn.  Only  five  ^'ear-boois 
exist  for  the  ensuing  reign,  and  ixzx 
were  published  after  it  Lord  Coke  c>- 
serves,  that  there  is  no  small  diffeitscr 
between  tbe  cases  reported  in  the  leigs  o^' 
Henry  VIII.  and  those  previous,  fhcy 
place  was  shortiy  afterwards  supplied  bj 
reports  compiled  and  published  by  pn* 
vate  individuals  on  their  own  respc^- 
bility,  but  subject  for  some  time  to  ti« 
inspection  and  approbation  of  the  jud^e. 
whose  testimony  to  the  ability  and  fiu.r!i 
of  the  reporter  is  often  prefixed  to  tLr 
Reports.  This  however  soon  became  a 
mere  form,  as  appears  by  the  statement  •/ 
L^rd-Keeper  North,  who  speaks  sligbt* 
iugly  of  the  Reports  in  his  time  as  oa* 
pared  with  his  favourite  Year-books. 

Daring  the  reign  of  Henry  VIII.  ati 
his  three  successors.  Dyer,  afterwatu 
chief-justice  of  the  Common  Pleas,  took 
notes  as  a  reporter.  Benloe  and  Dalinei 
were  also  reporters  in  these  reigns,  hi 
the  time  of  Elizabeth  many  eminent  U«* 
yers  reported,  tiie  proceeding  of  tk 
courts,  and  from  the  ability  with  whicb 
they  acquitted  themselves, 'added  to  the 
previously  unsettied  state  of  the  lav,  the 
Keports  of  about  this  period  have  acquired 
very  great  authority.  Anderson,  Mo<ae- 
Leonard,  Owen,  Coke,  and  Croke  &U 
lived  about  this  time.  But  the  fiist  priottti 
accounts  of  cases  published  by  a  priest 
hand  are  those  of  Edmuitd  Plowdeo.  ^ 
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first  part  of  which  appeared  in  the  year 
1571,  under  the  title  of  'Commentaries.' 
A  few  years  afterwards  the  executors  of 
Dyer  published  the  notes  of  their  testator 
under  the  express  name  of  'Reports,' 
being  the  first  published  under  that  title. 
These  were  followed,  in  1601  and  1602, 
by  those  of  Sir  Edward  Coke,  which, 
from  their  excellence,  have  ever  been 
dignified  hj  the  name  of  '  The  Reports.' 
During  this  time  reporters  did  not,  as 
they  have  done  in  more  modem  times, 
confine  themselves  to  one  court.  In  the 
same  volume  are  found  reports  of  cases 
in  chancery,  in  the  three  su^ierior  courts, 
the  court  of  wards,  &c  During  the 
reign  of  James  I.,  Lord  Bacon  and  Sir 
Juhus  Csesar  suggested  to  the  king  the 
appointment  of  two  officers  for  the  pur- 
pose of  taking  notes  and  minutes  of  pro- 
ceedingis  in  the  courts.  James  acceded 
to  the  suggestion,  and  a  copy  of  his  ordi- 
nance for  their  appointment,  at  a  salary 
of  lOOi.  each,  is  still  extant.  (Rymer's 
fWera,  1 5  Jac  1. 1 61 7.)  The  ordinance 
does  not  however  appear  to  have  been 
acted  upon,  and  Reports  continued  to  be 
compiled  and  published  by  private  hands 
only. 

The  English  language  was  first  used 
by  reporters  about  the  time  of  Elizabeth. 
Lord  Coke  employed  it  in  his  '  Commen- 
tary upon  Littleton.'  In  his  preface  he 
states  -why  he  thought  it  convenient  to  do 
so;  and  adds  that  his  conduct  was  not 
without  precedent  From  the  period  of 
Elizabeth  down  to  the  present,  reports 
have  been  published  of  the  proceedings  in 
all  the  courts.  The  whole  body  of  Re- 
ports is  now  very  large.  Every  court 
lias  its  reporters,  who  are  not  persons 
authorized  by  the  courts.  The  reporters 
use  their  own  judgment  as  to  what  they 
shall  report,  and  their  volumes  oAen  con- 
tain trilling  matters  and  are  swelled  out 
to  a  most  unreasonable  and  useless  bulk. 

A  good  record  of  cases  decided,  with  a 
brief  btatement  of  the  cases  and  the  grounds 
of  the  decision,  is  certainly  both  useful 
aud  necessary;  buV  the  great  mass  of 
reported  cases  and  the  trifling  matter  of 
many  of  them  have  had  the  effect  of 
makm^  lawyers  rely  more  on  the  judg- 
ments in  particular  cases  than  on  those 
general  principles  of  law  which  have  an 


extensive  application  and  are  the  surest 
foundation  for  a  sound  le^  opinion. 

(Coke's  Beporia,  Preface  to  Part  3; 
Dugdale's  Origines  Jnridicales  ;  Reeves's 
History  of  the  English  Law.) 

REPRESENTATIVES.  [Commons, 
House  or ;  Parliament.] 

REPRIEVE  (from  the  French  repris, 
withdrawn)  means  the  withdrawal  of  a 
prisoner  from  the  execution  and  proceed- 
ing of  the  law  for  a  certain  time.  Every 
court  which  has  power  to  award  execu- 
tion, has  also  power,  either  beifore  or 
after  judgment,  to  grant  a  reprieve. 
The  consequence  of  a  reprieve  is,  that 
the  delivery  or  the  execution  of  the  sen- 
tence of  the  court  is  suspended.  A  re- 
prieve may  proceed  from  the  mere  plea- 
sure of  the  crown  expressed  to  the  court, 
or  from  the  discretion  of  the  court  itself. 
The  justices  of  gaol  delivery  may  either 
grant  or  take  off  a  reprieve,  although 
their  session  be  finished,  and  their  com- 
mission expired.  A  reprieve  which  pro- 
ceeds from  the  discretion  of  the  court  is 
usually  granted  when,  from  any  circum- 
stance, doubt  exists  as  to  the  propriety  of 
carrying  a  sentence  into  execution.  This 
doubt  may  be  created  either  from  the 
unsatisfactory  character  of  the  verdict, 
the  suspicious  nature  of  the  evidence,  the 
insufficiency  of  the  indictment,  or  from 
the  appearance  of  circumstances  favoura- 
ble to  the  prisoner.  When  a  reprieve  has 
been  granted  with  a  view  to  recommend 
to  mercy  a  prisoner  capitally  condemned, 
a  memorial  to  that  effect  is  forwarded  to 
the  secretary  of  state,  who  recommends 
the  prisoner  to  the  merey  of  the  crown, 
and  to  a  pardon,  on  condition  of  trans- 
portation or  some  lighter  punishment. 
[Pabdon.]  Where  it  has  lN?en  granted 
by  reason  of  some  doubts  in  point  of  law 
as  to  the  propriety  of  the  conviction,  the 
execution  of  the  sentence  is  suspended 
until  the  opinion  of  the  judges  has  been 
taken  uoon  it  The  sentence  is  then 
executea  or  commute  in  accordance 
with  their  opinion. 

There  are  two  cases  in  which  a  re- 
prieve is  always  granted.  One  is  where 
a  woman  who  has  been  capitally  con- 
victed pleads  her  pregnancy  in  delay  of 
execution.  [Law,  Criminal,  p.  228.] 
The  other  is  where  a  prisoner  appears 
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To  be 
haDged." 


to  have  become  insane  between  judgment 
and  the  award  of  execution.  In  such 
case  a  jury  must  be  sworn  to  inquire 
whether,  he  really  is  insane.  If  they 
find  that  he  is,  a  reprieve  must  be 
granted.  (  Termes  de  la  Ley,  498 ;  Hale, 
P.  C. ;  2  Hawk.  P.  C.  book  ii.  c.  51, 
§  8,  9 ;  4  Blackstone,  Com,) 

A  reprieve  is  granted  thus : — Before 
leaving  an  assize  town,  a  calendar  con- 
taining the  names,  offences,  and  sen- 
tences of  the  prisoners  is  prepared  by 
the  clerk  of  the  assize,  and  is  signed  by 
the  judge.  If  he  thinks  proper  to  re- 
prieve any  one  of  them,  he  writes  the 
word  "reprieved''  in  the  margin  of  the 
calendar,  opposite  to  the  name  of  the  pri- 
soner, as  follows : — 

I      A.  B.    for 
"Reprieved.  '  the    murder 
I  of  CD. 

If  he  leaves  A.  B.  for  execution,  and 
subsequently  reprieves  him,  he  writes  to 
the  under-sheriff  and  the  gaoler  to  say 
so,  and  such  letter  from  the  judge  stays 
execution. 

If  the  reprieve  is  sent  by  the  secretary 
of  state,  it  is  under  the  sign  manual  of 
the  king. 

REPUBLIC  is  derived  immediately 
fh)m  the  French  re'publique,  and  ulti- 
mately from  the  Latin  respuhlica.  The 
Latin  expression  res  pubaca  is  defined, 
by  Facciolati,  to  be  **res  communis  et 
publica  civium  una  viventium,"  and  cor- 
responds very  closely  with  the  English 
word  commonwealth,  as  used  in  its  largest 
acceptation  for  a  political  society.  The 
Latin  word  res  publica  might  be  applied 
to  a  community  under  a  substantially 
monarchical  government ;  thus  Augustus 
is  said,  in  a  passage  of  Capito,  a  Roman 
lawyer,  to  have  governed  the  res  publica 
(Gellius,  xiii.  12);  the  word,  however, 
was  more  applicable  to  a  society  having 
a  popular  government  than  to  a  society 
having  a  monarchical  government ;  thus 
Cicero  denies  thaMhe  name  of  res  publica 
can  be  properly  given  to  a  community 
which  is  grievously  oppressed  by  the  rule 
of  a  single  man :  '*  Ergo  illam  rem  populi, 
id  est  rem  publicam,  quis  diceret  tum, 
quum  crudelitate  unius  oppress!  essent 
universi;  neque  esset  unum  vinculum 
juris,  nee  consensus  ac  societas  coetus, 


quod  est  populus."  (/>e  JS^^  55. 
31.) 

So  Haemon,  in  the  'Antigone 'of  So- 
phodes  (v.  733),  says  that  a  state  which 
IS  under  the  power  of  one  man  does  nan 
deserve  the  name  of  a  state. 

A  republic,  according  to  the  modem 
usage  of  the  word,  signifies  a  poliocsl 
community  which  is  not  under  mosait^ 
ical  government,  or,  in  other  words,  i 
political  community  in  which  one  pereca 
does  not  possess  the  entire  soreres^a 
power.  Dr.  Johnson,  in  his  dictioittTy, 
defines  a  republic  to  be  "  a  state  in  whi^ 
the  power  is  lodged  in  more  than  ooe." 
Since  a  republic  is  a  political  commimitT 
in  which  several  persons  share  the  scrrr> 
reign  power,  it  comprehends  the  t«i> 
classes  of  aristocracies  and  democrsdes. 
the  differences  between  which  are  ex- 
plained under  ARisTOCRAcnr  and  Dcao 

CRACT. 

The  word  republic  is  sometimes  ander- 
stood  to  be  equivalent  to  democrtteyy  aad 
the  word  republican  is  consideiW  &> 
equivalent  to  democrat ;  but  this  restricted 
sense  of  the  words  appears  to  be  inacn:- 
rate ;  for  aristocratic  communities,  such 
as  Sparta,  Rome  in  early  times,  aid 
Venice,  have  always  been  called  repablks. 

It  has  been  shown  in  Monarcrt  t^t 
the  governments  usually  styled  **  limit«l 
monarchies "  are  propjerly  aristocrad«« 
presided  over  by  a  king;  and  ocsxse- 
quently  ought  to  be  referred  to  the  class 
of  republics,  and  not  to  Aat  of  monardiks. 
in  which  they  are  commonly  placed. 
We  observe,  however,  that  the  Germas 
writers,  who  know  from  their  personal 
experience  the  character  of  monarchies 
strictly  so  called,  sometimes  correctly 
give  the  name  of  republican  to  the  gi- 
vernment  of  England  since  1688»  ana  to 
the  government  of  France  since  1815, 

A  vast  deal  of  error  and  confusion  of 
thought  (leading  to  important  practk&I 
consequences)  has  arisen  from  the  capri- 
cious and  indistinct  usage  of  the  word> 
monarchy  and  republic. 

REQUEST,  COURTS  OF  (sometoroef 
called  Courts  cf  Conscience),  are  locil 
tribunals,  founded  by  Act  of  Pariiam»t 
to  &cilitate  the  recovery  of  small  dete 
from  any  inhabitant  or  trader  in  the  dis- 
trict defined  by  Uie  Act 
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,  As  all  the  Acts  are  made  upon  the  same 
model,  the  most  easy  method  of  explain- 
ing the  fii actions  of  these  courts  will  be 
to  show  the  general  proYisions  of  those 
Acts. 

A  board  of  commissioners  is  appointed, 
often  in  corporate  towns  consisting  of 
one  or  two  aldermen,  with  a  certain 
number  of  householders  as  assessors.  To 
this  board  is  g^ven  the  power  of  sum- 
moning a  debtor,  upon  the  complaint  of 
the  creditor,  of  taking  the  evidence  of  the 
creditor  and  his  witnesses  upon  oath,  of 
determining  on  the  amount  due,  and 
issuing  a  summons  or  order  to  the  debtor 
to  pay  that  amount,  either  in  one  sum  or 
by  instalments.  The  board  has  usually 
the  power  of  distress  on  goods,  or  of  im- 
prisonment during  a  limited  time,  if  the 
order  for  payment  is  not  obeyed.  In 
London  the  jurisdiction  is  confined  to 
cases  where  both  ^rties  are  inhabitants, 
and  the  same  restriction  may  be  found  in 
some  of  the  older  Acts ;  but  usually  it  is 
sufficient  that  tlie  debtor  should  be  an  in- 
habitant, or  should  be  **  seeking  his  live- 
lihood "  within  the  jurisdiction. 

The  sum  to  which  the  jurisdiction  of 
these  courts  extends  is  usually  5/.,  often 
only  2/^  and  the  debt  may  arise  either 
upon  simple  contract,  a  balance  of  ac- 
counts, or  as  a  compromise  of  a  larger 
debt;  but  there  is  usually  a  proviso  in  the 
Acts  that  a  larger  debt  shall  not  be  split 
into  fragments  to  bring  it  within  the 
jurisdiction  of  the  court,  although  the 
creditor  may  reduce  a  larger  demand  to 
such  a  sum  as  the  court  can  award,  pro- 
vided he  is  satisfied  with  the  smaller 
amount  in  discharge  of  his  whole  debt. 

The  Acts  usually  provide  that  if  a  party 
within  the  jurisdiction  is  sued  in  one  of 
the  superior  courts,  and  the  plaintiff  re- 
covers from  him  only  the  sum  which  the 
local  court  could  have  awarded,  the 
plaintiff  shall  pay  full  costs  to  the  de- 
fendant. The  Acts  also  reserve  to  a  land- 
lord the  right  to  distrain  for  rent,  and 
also  prohibit  the  courts  from  interfering 
in  matters  touching  the  right  to  land  or 
the  occupation  of  it,  or  in  matters  belong- 
ing to  ecclesiastical  courts,  or  to  tithes: 
usually,  too,  gambling  debts  are  excluded, 
and  sometimes  tavern  debts  incurred  on 
Sunday.     The  courts  have  jurisdiction 

vox^  II. 


over  persons  under  age,  and  can  usually 
grant  summons  for  wages  due  to  minors. 
Attorneys  are  not  exempted  from  the 
jurisdiction  of  the  court,  but  they  are 
usually  prohibited  from  practising  in  it, 
and  they  are  not  liable  to  payment  of 
costs  for  suing  in  superior  courts.  Most 
of  the  Acts  contain  a  clause  prohibiting 
the  removal  of  the  proceedings  to  su- 
perior courts. 

The  8  &  9  Vict.  c.  127,  §  9,  enables  her 
majesty,  with  the  advice  of  her  privy 
council,  among  other  things  to  extend  the 
jurisdiction  of  any  court  of  requests  to 
20/.,  if  such  court  has  a  judp  who  is 
either  a  barrister  at  law,  or  special  pleader, 
or  an  attorney  of  one  of  the  superior 
courts  of  common  law  at  Westminster, 
who  shall  have  practised  as  an  attorney 
for  at  least  ten  years.  The  same  section 
makes  provision  for  the  appointment  of 
such  a  judge. 

The  first  Act  for  the  establishing  of  a 
court  of  requests  is  the  1  James  I.  c.  15, 
which  confirms  the  court  which  had  al- 
ready been  established  in  London  by  an 
act  of  the  common  council,  at  least  as 
earlv  as  the  reign  of  Henry  VIII.,  if  in- 
deed it  had  not  been  established  by  antient 
usage.  (Tidd  Pratts  •  Abstract  of  the 
Acts  of  Parliament  relating  to  Courts  of 
Requests,'  for  a  list  of  the  places  which 
have  such  courts.) 

RESIDENCE.    [Benefice.] 

RESIGNATION.  The  word  Resig- 
nation literally  signifies  an  unsealing  or 
breaking  of  a  seal  in  order  to  open  a  tes- 
tamentary instrument,  as  in  Horace,  Lib. 
i.  Ep.  vii.  8 : 

'*  Officionqae  aednlitas  et  opella  for^nsis 
Adducit  febrea,  et  testamente  reaignat." 

The  English  word  Resignation  is  the 
proper  term  to  express  the  giving  up  of  a 
benefice  which  the  canonists  call  Renun- 
ciation; A  surrender  is  the  giving  up  of 
temporal  land  into  the  bands  of  the  lord. 
A  resignation  of  a  benefice  must  be  made 
to  a  superior :  a  parson  must  resign  to  his 
bishop,  a  bish«p  to  the  archbishop,  and 
an  archbishop  to  the  king.  A  donative 
is  to  be  resigned  to  the  patron,  for  a  do- 
native is  received  immediately  from  the 
patron ;  but  a  common  benefice  is  to  be 
resigned  to  the  ordinary  who  has  ad- 
mitted and  instituted  the  clerk.  The 
2t 
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sttbtect  of  Resignation  Bonds  is  discnsaed 
under  Benefice,  p.  350. 

The  resignation  must  be*in  writing, 
and  contain  the  proper  formal  words,  of 
which  "resigno,"  "resign,"  is  one,  but 
not  the  only  one  that  is  necessary.  The 
benefice  or  ecclesiastical  preferment  is  not 
vacant  until  the  resignation  has  been  ac- 
cepted. 

The  term  Red^ation  is  now  generally 
applied  to  any  giving  up  of  an  office  or 
nlace,  even  to  those  which  are  merely 
kODorary,  as  a  seat  at  a  board  of  directors 
or  at  the  council  of  a  literary  or  scientific 
society.  It  is  usual  to  accept  such  resig- 
nations formally,  though  in  most  cases  a 
man  may  give  up  or  withdraw  fh>m  any 
such  place,  when  he  pleases,  though  he 
will  not  thereby  afoae  free  himself 
from  any  pecuniary  demand  to  which  he 
may  in  such  capacity  have  made  himself 
liable. 

RESIGNATION  BONDS.  [Bene- 
fice, p.  352.] 

RESPONDENTIA.    [Bottombt.] 

RESTITUTION.— iZertitirtion  if  sto- 
len goods.  By  7  &  8  Geo.  IV.  c.  29,  §  67, 
if  any  person  guilty  of  a  felony  or  mis- 
demeanor under  that  act,  in  stealing,  con- 
verting, or  receiving  any  property,  shall 
be  indicted  for  such  offence  by  the  owner 
or  his  executor,  and  convicted,  the  pro- 
perty shall  be  restored  to  the  owner,  and 
the  court  before  whom  the  person  shall 
be  convicted  shall  have  power  to  award 
writs  of  restitution  for  the  property,  or 
order  it  to  be  restored  in  a  summaiy 
manner.  Provided  that  if  it  shall  appear 
that  any  valuable  security  shall  have 
been  bona  fide  paid  or  discharged  by  some 
person  liable  to  pay  it,  or  being  a  negoti- 
able instrument  shall  have  been  bond  fide 
taken  or  received  by  transfer  or  delivery 
by  some  person  for  a  valuable  considera- 
tion, without  any  reasonable  ground  to 
suspect  that  it  had  been  stolen,  &c.,  then 
the  court  shall  not  order  the  restitution 
of  such  security. 

Before  this  Act,  the  owner  was  in  all 
cases  entitled  to  restitution  on  conviction 
for  a  felony,  but  not  for  a  misdemeanor. 
During  the  period  between  the  theft  and 
the  conviction,  or  acquittal  or  death  of  the 
prisoner,  the  ownership  of  the  property 
is  suspended.    (2  Inst,,  711;  Horwood  v. 


Smith,  2    T.  J?.,  750;   Bora's  JnCtn, 
'  Restitution.') 

REVERSION.  "  Revemon  of  iscd 
tg  a  certain  estate  vemaiiiinff  in  the  ksor 
or  donor,  after  the  particuUr  esase  satd 
possession  conveyed  to  another  by  lease 
for  life,  for  years,  or  gift  in  taiL  Ai^ 
it  is  called  a  reversion  in  reject  of  ibe 
possession  separated  from  it :  so  that  be 
that  hath  the  one,  hath  not  the  otberit 
the  same  time,  for  being  in  one  body 
together,  there  cannot  be  anid  a  rero^ 
sion,  be<»U8e  by  the  uniting,  the  one  cf 
them  is  drowned  in  the  other.  And  so 
the  reversion  of  land  is  the  land  itKif 
when  it  ftUeth."  (7*€niie8  de  la  Lef] 
Thus  if  a  man  seised  in  foe  simple  ood- 
veys  lands  to  A  for  life,  or  in  tail,  be  re- 
tains the  reversion  in  fee  ample.  In  iQ 
cases  where  the  owner  of  land  or  tbe 
person  who  has  an  estate  in  land,  gn^is 
part  only  of  his  estate^  be  has  a  rews- 
sion;  and  as  the  grantee  holds  of  hisk 
there  is  tenure  between  tfaein,  and  tbf 
grantor  has  a  seignory  by  virtue  of  hrr- 
ing  a  reversion.  When  a  man  grantt  sS 
his  estate  to  another,  or  grants  a  parwi- 
lar  estate  to  A,  and  various  renaaiadcfi 
over,  remainder  to  F  in  fee,  he  hss  b? 
reversion  left,  and  therefore  he  has  so 
seignory  since  the  passing  of  tbe  s$ataas 
of  Quia  Emptores.  The  remainder-aeB 
also  who  precede  the  remaindpr-maB  is 
fee,  do  not  hold  of  such  remaindeiHBas. 
but  of  the  lord  of  the  fee  of  iriioai  tb? 
original  owner  held.  The  word  Tt^tr- 
sion  is  often  used  inaccurately,  and  it  e 
sometimes  necessary  to  recur  to  its  itric! 
legal  signification. 

Before  the  pes8in|[  of  the  statose  I> 
Donis,  if  a  man  seised  in  Ibe  sao^t 
granted  his  lands  to  a  man  and  the  hdn 
of  his  body,  he  had  no  reveraoo,  for  Ust 
grantee  was  considered  to  have  a  ooe- 
ditional  fee.  But  since  this  statnte^szi 
estate  to  a  man  and  the  heirs  of  bis 
body  hss  always  been  conndered  to  be  t 
particular  estate. 

If  a  man  grants  a  lease  of  lands  is 
possession,  at  common  law,  he  faas  no  r^ 
version  until  the  lessee  enters  by  virav 
of  his  lease,  for  the  lessee  has  aocs&sr 
until  he  enters ;  but  if  the  tern  of  ytv^ 
is  created  under  the  Statute  of  l?a&>$ 
by  bargain  and  sale,  the  lessee  hss  t 
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vested  estate  by  Tirtae  of  the  statute, 
without  entering  on  the  land,  and  conse- 
quently the  lessor  has  a  reversion.  It  is 
said  that  a  reversion  cannot  be  created 
by  deed  or  other  assurance,  hut  arises 
mm  construction  of  law.  This  means 
that  a  reversion  is  not  created  by  the  act 
of  the  party  who  conveys  part  of  his 
estate,  but  is  a  legal  consequence  of  his 
acts.  If  a  man  seised  in  fee  nmple 
limits  his  estate  to  another  for  life  or  in 
tail,  remainder  to  himself  in  fee  or  to  his 
own  right  heirs,  he  has  not  a  remainder, 
but  a  reversion.  Yet  by  a  recent  statute 
CS  and  4  Wm.  IV.  c.  106)  the  effect  of 
SQch  a  limitation  is  to  vest  such  re- 
mainder in  fee  in  the  settlor  by  pwchase, 
and  he  is  not  to  be  considered  to  be  en- 
titled to  it  as  his  former  estate  or  part 
thereof. 

A  reversion  is  a  vested  estate,  which 
may  be  granted  or  conveyed,  and 
charged  like  an  estate  in  possession ;  and 
in  some  cases  the  reversioner  in  fee  may 
bring  an  action,  as  well  as  tiie  tenant  in 
possession,  for  an  injury  to  his  inherit- 
ance. 

Fealty  is  an  inseparable  incident  to  a 
reversion.  There  may  or  may  not  be  a 
rent  reserved,  but  fealty  is  always  due 
from  the  owner  of  the  particular  estate 
to  the  reversioner,  and  it  cannot  be  sepa- 
rated from  the  reversion,  though  the 
rent,  if  there  is  one  reserved,  may  be 
separated  from  it.  Reversions  which 
are  expectant  on  estat^  for  years  are 
subject  to  dower  and  courtesy ;  but  this 
is  not  the  case  with  reversions  expectant 
on  a  freehold  estate. 

By  a  recent  Act  (3  and  4  Wm.  IV.  c. 
104),  reversionary  estates  or  interests  in 
lands,  tenements,  and  hereditaments,  cor- 
poreal and  incorporeal,  are  assets  to  be 
administered  in  courts  of  equity  for  the 
payment  of  a  person's  debts  both  on 
simple  contract  and  on  speciality,  when 
such  person  shall  not  by  his  last  will 
have  charged  such  estates  or  interests 
with  or  devised  them  subject  to  the  pay- 
ment of  bis  debts. 

RIGHT.  It  has  been  shown  in  Law 
[i.  p.  1 74]  that  the  word  right  occurs  under 
some  form  in  all  the  Teutonic  languages ; 
and  that  it  bears  a  double  meaning  equi- 
valent to  the  significations  of  the  Latin 


word  jus,  namely,  law  and  facttUf. 
The  Anglo-Saxon  word  bore  this  double 
meaning,  but  ripht,  in  modem  English, 
has  lost  the  signification  of  laWf  and  has 
retained  only  its  other  meaning. 

Right,  in  its  strict  sense,  means  a  leal 
clium ;  in  other  words,  a  claim  which 
can  be  enforced  by  legal  remedies,  or  a 
claim  the  infringement  of  which  can  be 
punished  by  a  legal  sanction.  It  follows 
m>m  this  definition  that  every  right 
presupposes  the  existence  of  positive 
law. 

The  causes  of  rights,  or  the  modes  of 
acquiring  them,  are  various,  and  can 
only  be  explained  in  a  system  of  juris- 
prudence ;  for  example,  a  person  may  ac- 
quire a  right  bv  contract,  by  gift,  by 
succession,  by  the  uon-fhlfilment  of  a 
condition. 

Every  right  correlates  with  a  legal 
duty,  either  in  a  determinate  person  or 
persons  or  in  the  world  at  large.  Thus 
a  right  arising  from  a  contract  (for  ex- 
ample, a  contract  to  perform  a  service, 
or  to  pay  a  sum  of  money)  is  a  right 
against  a  determinate  person  or  persons ; 
a  right  of  property  (or  dominion)  in  a 
field  or  house,  is  a  right  to  deal  with  the 
field  or  house,  availing  against  the  world 
at  laree.  On  the  other  hand,  every  legal 
duty  does  not  correlate  with  a  right ;  for 
there  are  certain  absolute  duties  which  do 
not  correlate  with  a  right  in  any  determi- 
nate person.  Such  are  the  duties  which 
are  included  in  the  idea  of  police ;  as  the 
duties  of  cleanliness,  order,  quiet  at  cer^ 
tain  times  and  places. 

The  word  right  is  sometimes  used, 
improperly  and  secondarily,  to  si^ify  not 
legal  but  moral  claims ;  that  is  to  say, 
claims  which  are  enforced  merely  by 
public  opinion,  and  not  by  the  legal 
sanction. 

In  this  sense  the  right  of  a  slave 
against  his  master,  or  of  a  subject  against 
his  sovereign,  may  be  spoken  of; 
although  a  slave  has  rarely  any  legal 
right  agfunst  his  master,  and  a  subject 
never  has  a  legal  right  against  hi9 
sovereign.  It  is  in  the  same  sense 
that  a  sovereign  government  is  some- 
times said  to  have  rights  against  its  sub- 
jects, although  in  strictness  a  sovereign 
government  creates  rights,  and  does  not 
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possess  them.  In  like  manner,  one 
sovereign  government  is  said  to  have 
rights  against  another  sovereign  govern- 
ment ;  £at  is  to  say,  moral  rights,  de- 
rived from  the  positive'  morality  pre- 
vailing between  independent  nations, 
which  is  called  intemat%<mal  law. 

We  likewise  sometimes  hear  of  certain 
rights,  styled  natural  rights,  which  are 
supposed  to  be  anterior  to  civil  govern- 
ment, and  to  be  paramount  to  it.  Hence 
these  supposed  natural  rights  sometimes 
receive  all  the  additional  epithets  of  in- 
defeasible, indestructible,  inalienable,  and 
the  like.  This  theory  of  natural  rights 
is  closely  connected  with  the  fiction  of  a 
social  compact  made  between  persons 
living  in  a  state  of  nature;  which  theory, 
though  recommended  by  the  authority 
of  I^ke,  has  now  been  abandoned  by 
nearly  all  political  speculators. 

RIGHT  OF  COMMON.  [Commons, 
Rights  of.] 

RIGHT.  PETITION  OF.  [Peti- 
tion OF  Right.] 

RIGHTS,  BILL  OF.  [Bill  of 
Rights.] 

RIGHTS,  DECLARATION.  [Bill 
OF  Rights.] 

RIOT.  A  riot  is  a  misdemeanour  at 
common  law.  The  definition  of  it  g^ven 
by  Hawkins,  and  which  app^rs  to  have 
been  very  generally  adopted  without  much 
alteration  by  subsequent  writers,  is  '*a 
tumultuous  disturbance  of  the  peace  by 
three  persons  or  more,  assembling 
together  of  their  own  authority,  with  an 
intent  mutually  to  assist  one  another 
against  any  one  who  shall  oppose  them 
in  the  execution  of  some  enterprise  of  a 
private  nature,  and  aAerwards  executing 
the  same  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  iteelf 
lawful  or  unlawful."  But  if  the  enter- 
prise is  for  the  purpose  of  redressing 
grievances  generally  throughout  the 
kingdom,  or  to  pull  down  all  inclosures, 
the  offence  is  not  a  riot,  but  amounts  to 
a  levying  of  war  against  the  king,  and 
the  parties  engaged  in  it  are  guilty  of 
hiffh  treason. 

Violence,  if  not  of  actual  ibroe,  yet  in 
gesture  or  language,  and  of  such  a  nature 
as  to  cause  terror,  is  a  necessary  ingre- 


dient in  the  ofifenoe  of  riot  The  lawfil- 
ness  of  the  enterprise  operates  no  fiutfaer 
than  as  justifying  a  mitigatien  of  tbc 
punishment  It  does  not  in  anywiy 
alter  the  legal  character  of  the  ofieoee. 
All  parties  present  at  a  ri«yt  who  nsti- 
gate  or  encourage  the  rioters,  are 
themselves  also  to  be  oonsidensd  as  prin- 
cipal rioters. 

Various  Acts  of  Parliament  have  bees 
passed  for  the  purpose  of  giving  ao- 
thority  to  magistrates  and  others  for  tbe 
purpose  of  suppressing  riots,  and  rb- 
straming,  arresting,  and  ponisfaiaf 
rioters.  These  are  collected  and  oon- 
mented  upon  by  Hawkins  (1  P.  C,  b.  i« 
c.  65)  and  Bum  (5  voU  *  Riot*  &&> 
The  most  important  is  1  Geo.  I.,  st  i:< 
c  5,  commonly  called  the  Riot  Act  Br 
that  statute  it  is  provided  that  **  if  uj 
persons  to  the  number  of  twelve  or  morr. 
being  unlawfully,  riotously,  and  tnmel- 
tuously  assembled  tcjgether  to  the  ds* 
turbanoe  of  the  public  peace,  shall  cos- 
tinue  so  assembled  for  the  space  of  as 
hour  after  a  magistrate  has  camaasM 
them  by  proclamation  to  diqieise,  tb^r 
shall  be  considered  felons.*' 

The  form  of  proclamation  is  gives  a 
the  Act,  and  is  as  follows : — 

««Ottr  sovereign  lady  the  qoft< 
chargeth  and  commandeth  all  P«i^^ 
being  assembled,  immediately  to  ai>pfl« 
themselves,  and  peaceably  to  depart  ^ 
their  habitations  or  to  their  lawful  bas- 
ness,  upon  the  piuns  contained  inj^ 
Act  made  in  the  first  year  of  Kiif 
George,  for  preventing  tumults  and  rk(-  | 
ous  assemblies.  J 

"  God  save  the  Qaeeo." 

This  is  directed  to  be  read  with  a  led 
voice  and  as  near  as  posahle  to  ^ 
rioters ;  no  word  must  be  omitted.  P^^^ 
sons  who  do  not  disperse  within  the  boo'' 
may  be  seized  and  a  pprehended  \fs  u.) 
magistrate  or  peace-officer,  or  any  prin:^ 
person  who  has  been  comniaiKied  tf' 
magistrate  or  officer  to  assist.  I^ 
case  of  resistance,  those  who  are  att?Bp<- 
ing  to  disperse  or  apprehend  therio^ 
will  be  justified  in  wounding  or  kiOiV 
them.  It  is  felony  also  to  of^Kxe  tk 
reading  of  the  proclamation ;  awif^ 
reading  should  be  prevented,  thow  ^ 
do  not  diq>erse  are  still  guihyof^-** 
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if  they  know  that  the  readinff  of  the  pro- 
clamation has  been  prevented. 

A  prosecution  under  this  Act  must  be 
commenced  within  a  year  after  the 
offence  has  been  committed.  By  the  7 
&  8  Geo.  IV.,  c  30,  8.  8,  rioters  who  de- 
molish or  begin  to  demolish  a  church  or  a 
chapel,  a  dwdling-hoose,  or  any  other  of 
the  various  biuldings  or  machinery  men- 
tioned in  that  Act,  are  to  be  considered 
as  felons.  By  7  &  8  Geo.  IV.,  c.  31, 
provision  is  made  for  remedies  against  the 
hundred  in  case  of  damage  done  by 
rioters. 

By  that  Act  compensation  may  be 
recovered  by  action  against  the  hundred 
for  any  injury  done  to  buildings,  or  fur- 
niture, &c,  contained  in  them,  to  the 
amount  of  SQL  Where  the  damage  does 
not  amount  to  30^.,  inquiry  may  be  made 
on  oath  of  the  claimant,  or  other  wit- 
nesses, before  justices  at  a  petty  sessions, 
who  are  authorised  to  make  an  order  for 
payment  of  damages  and  costs.  An  in- 
habitant of  the  hundred  is  made  a  com- 
petent witness  for  the  defendants.  In 
order  to  recover  in  either  of  these  pro- 
ceedings, it  is  necessary  to  show  that  a 
riot  has  been  committed;  and  in  case 
the  building,  &e.,has  not  been  dem(^hed, 
to  show  that  the  rioters  had  begun  to  de- 
molish it ;  that  is,  that  their  intent  was 
to  demolish,  although  from  some  reason 
that  intent  has  not  been  carried  into  ex- 
ecution. Unless  this  intent  is  proved, 
the  party  is  not  entitled  to  compensation, 
however  great  damage  may  have  been 
done;  and  if  the  intent  did  exist  in 
the  mind  of  the  rioters,  compensation  is 
still  claimable,  however  slight  the 
damage.  If  the  rioters  have  b^n  inteiv 
rupted  in  their  proceedings,  it  will  be 
left  to  the  jury,  or  it  will  be  for  the  jus- 
tices to  say,  whether,  without  such  inter- 
ruptioa,  a  demolition  would  have  been 
effected.  But  if  the  rioters  have  volun- 
tarily retired  without  effecting  a  demo- 
lition, or  if,  though  disturbed,  their  in- 
tent, from  other  circumstances,  appears 
to  have  been  directed  towards  some 
other  object,  as  for  instance  to  oom^l 
persons  to  illuminate,  &c.,  the  parties  m- 
jured  will  have  no  remedy  under  the  sta- 
tute, as  it  appears  that  there  was  no  intent 
to  demolish. 


The  action  must  be  commenced  within 
three  months  after  the  commission  of  the 
offence ;  and  to  entitle  the  party  injured 
to  bring  an  action,  he,  if  he  had  know- 
ledge of  the  circumstances,  or  the  party 
in  charge  of  the  propertyt  must,  within 
seven  days  after  the  injury  done,  go 
before  a  ma^trate  and  give  on  oath  all 
the  information  relative  to  the  matter 
which  he  possessed,  and  also  be  bound 
over  to  prosecute  the  offenders. 

With  respect  to  unlawful  assemblies 
of  a  seditious  character,  various  provi- 
sions are  enacted  by  39  Geo.  III.,  c.  79, 
and  57  Geo.  III.,  c.  19 ;  and  in  reference 
to  those  for  training  to  the  use  of  arms, 
by  60  Geo.  III.,  c  1.    [Sedition.] 

(Hawkins,  P.  C. ;  East,  P.  C. ;  Bum's 
Justice,  vol.  5,  'Riot,'  &c;  Russell, 
On  Crimes.)    [Law,  Criminal,  p.  182.J 

RIOT  act:     [Riot.] 

RIVER.  In  a  legal  sense  rivers  are 
divisible  into  fresh  and  salt-water  rivers. 
Salt-water  rivers  are  those  rivers  or  parts 
of  rivers  in  which  the  tide  ebbs  and  flows. 
Rivers  are  also  divisible  into  public  or 
navigable  rivers  and  private  rivers. 

The  property  in  fresh-water  rivers, 
whether  public  or  private,  is  presumed 
to  belong  to  the  owners  of  the  adjacent 
land ;  the  owner  on  each  side  being  en- 
titied  to  the  soil  of  the  river  and  the  right 
of  fishing  as  far  as  the  middle  of  the 
stream.  But  this  presumption  may  be 
rebutted  by  evidence  of  special  usage  to 
the  contrary.  For  instance,  it  may  be 
shown  that  the  river  belongs  to  one  per- 
son, and  the  adjacent  land  to  another ;  or 
that  one  party  owns  the  river  and  the 
soil  of  it,  and  another  the  free  or  several 
fishery  of  the  river.  If  a  fresh-water 
river  between  the  lands  of  two  owners 
pins  on  one  side  by  insensibly  shifting 
Its  course,  each  owner  continues  to  retain 
half  the  river,  and  the  insensible  addition 
by  alluvium  belongs  to  the  land  to  which 
it  attaches  itself;  unless  the  lands  of  the 
proprietors  on  each  side  have  been  marked 
out  by  other  known  boundaries,  such  as 
stakes,  in  tiie  river.  This  part  of  the 
law  as  to  the  acquisition  by  alluvio,  is 
stated  by  Bracton  in  the  chapter  **  De  ao- 
quirendo  rerum  dominio  "  (fol.  9),  and  his 
statement  both  in  substance  and  expres- 
sion is  taken  from  the  Digest  (41,  tit.  1, 
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8.  7))  with  which  Gains  may  be  compared 
(ii.  70).  But  if  the  coarse  of  the  river  ia 
chanced  suddenly  and  sensibly,  then  the 
boundaries  of  the  lands  will  be,  as  they 
were  before,  in  the  midst  of  the  deserted 
channel  of  the  river.  Though  fresh- 
water rivers  are  presumed  to  be  the  pro- 
perty of  adjacent  landowners,  yet  such 
owner  cannot  set  up  a  ferry  and  demand 
a  UA\  unless  by  prescription  or  by  charter 
fh>m  the  lung. 

In  those  nvers  which  are  navigable, 
and  in  which  the  public  have  a  common 
right  to  a  passage,  the  kin^  is  said  to  have 
**  an  interest  in  jurisdiction,"  and  this  is 
so  not  odI^  in  those  parts  of  them  which 
are  the  kmg's  property,  but  also  where 
they  are  become  private  property; 
such  rivers  are  called  **  fluvii  regales," 
"  haut  streames  le  roy,"*  **  royal  rivers ;" 
not  as  indicating  the  propertv  of  the  king 
in  the  river,  but  because  of  their  being 
dedicated  to  the  public  use«and  all  things 
of  public  safety  and  convenience  being 
under  his  care  and  protection.  Thus  a 
common  highway  on  land  is  called  the 
king's  highway,  and  navigable  rivers  are 
in  Gke  manner  the  king's  highway  by 
water.  Many  of  the  incidents  belonging 
to  a  hiffhway  on  land  attach  to  such  rivers. 
Accormngly  any  nuisances  or  obstavctions 
upon  them  may  be  indicted  even  though 
the  nuisances  be  in  the  private  soil  of  any 
person ;  or  the  nuisances  and  obstmctions 
may  be  abated  by  individuals  without 
process  of  law.  But  all  the  incidents  of 
a  land  highway  do  not  attach  to  such 
rivers.  Thus,  if  the  highway  of  the 
river  is  obstructed,  a  passenger  will  not 
be  justified,  as  he  would  be  in  the  case  of 
a  land  highway,  in  passing  over  the  ad- 
jacent land.  Though  a  nver  is  a  public 
navigable  river,  there  is  not  therefore  any 
right  at  common  law  for  parties  to  use 
the  banks  of  it  as  a  towing-path.  (Ball 
V,  Herbert,  3  7!  /?.,  253.) 

If  a  river  which  is  private  in  use  as 
well  as  in  property  be  made  navigable  by 
the  owner,  it  does  not  therefore  become  a 
public  river  unless  flrom  some  act  it  may 
be  presumed  that  he  has  dedicated  it  to 
the  public  The  taking  of  toll  is  such  an 
act  Callis  sajs  that  the  soil  of  the  sea 
and  of  royal  nvers  belongs  to  the  king. 
But  the  expression,  if  intended  to  ai^ly 


to  all  parts  of  the  rivers  where  die  public 
have  a  right  of  passage,  appears  loo  cmt- 
prehensive. 

But  there  is  no  doubt  that  in  soaBesm^ 
rivers  the  property  may  be  in  the  erovn ; 
as  it  was  in  the  river  Thames,  the  pro- 
perty in  which,  both  as  to  the  water  and 
the  soil,  was  conveyed  by  charter  to  the 
lord  mayor  and  citizens  of  London.  And 
in  all  rivers  as  &r  as  the  tide  flows^  the 
property  of.  the  soil  is  in  the  king,  if 
no  other  claims  it  by  prescription.  In 
navigable  rivers  where,  the  tide  6ovs, 
the  liberty  of  fishery  is  common  a&d 

Sblic  to  all  persons.    (Hale,  Dt  Jwrt 
oris  et   Braehionm  ejusdem;    Callis, 
On  Sewer».) 

The  mere  running  water  belongs  to  no 
one ;  but  the  proprietor  of  adjoining  land 
is  entitled  to  the  reasonable  use  of  it  as  ii 
runs  by  his  land.  **  And  consequently  no 
proprietor  can  have  the  right  to  nae  the 
water  to  the  prejudice  of  any  other  pro- 
prietor. Withont  the  ctmaent  ci  tiie  other 
proprietors  who  ma^  be  affected  by  hb 
operations,  no  jpropnetor  can  either  dimi- 
msh  the  quantity  of  water  which  would 
otherwise  descend  to  the  nroprieton  be- 
low, or  throw  the  water  oaek  upon  the 
proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water 
back  above,  or  to  diminish  the  quantity  of 
water  which  is  to  descend  below,  mast* 
in  order  to  maintain  his  claim*  either 
prove  an  actual  grant  or  lioenoe  from  the 
proprietors  affe<Sed  by  his  operations,  or 
must  prove  an  uninterrupted  ex^oymnit 
of  twenty  years." 

(JudgmaU  <f  Sir  J,  Leach  in  Wright 
P.Howard;  ^m.  and  Stuart,  109;  Gak, 
On  Eagemaits,) 

ROAD.    [Way.! 

ROBES,  MASTER  OP  THE,  an  of- 
ficer of  the  household  who  has  the  order- 
ing  of  the  king's  robes.  By  statute  51 
Henrv  IIL,  the  *<Gardein  de  la  Garde- 
robe  de  Roi,*'  the  warden  of  the  king's 
wardrobe,  was  to  make  aooompt  ycariy 
in  the  Exchequer,  on  the  feut  of  SL 
Margaret  Under  a  oneen,  the  dedgna- 
tion  of  the  office  is  changed  to  that  of 
a  mistress  of  the  robes.  The  office  has 
always  been  one  of  dignity.  Highpri- 
vileges  were  conferred  unm  it  1^  King 
Henry  VL,  and  others  by  lUog  Jibm  L. 
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^irlio  erected  the  office  of  master  of  the 
robes  into  a  corporation. 

ROGUE  AND  VAGABOND.   [Va- 

CBANT.] 

ROLLS  COURT.    [Chancery.] 
ROLLS,  MASTER  OF  THK  [Chan- 
cery.] 

ROLLS.     [Records.! 
ROMAN  CATHOLICS.    [Catholic 
Church;  E^ablished  Church;  Re- 
cusants.] 

ROMAN  LAW.    The  historical  ori- 
g;in  of  the  Roman  Law  is  unknown,  and 
its  fundamental  principles,  many  of  which 
even  surviyed  the  legislation  of  Justi- 
nian, are  older  than  the  oldest  records  of 
Italian  history.    The  foundation  of  the 
strict  rules  of  the  Roman  law  as  to  fiimilia, 
agnatic,  marriage,  testaments,  succession 
to  intestates,  and  ownership,  was  probably 
custom,  which  being  recognised  by  the 
sovereign  power,  became  law.     As  in 
many  other  states  of  antiquity,  the  con- 
nexion of  the  civil  with  the  ecclesiastical 
or  sacred  law  was  most  intimate ;  or  rar 
ther,  we  may  consider  the  law  of  religion 
as  originally  comprehending  all   other 
law,  and  its  interpretation  as  belonging 
to  the  priests  and  the  king  exclusively. 
There  was  however   direct   legislation 
even  in  the  period  of  the  kings.    These 
laws,  which  are  mentioned  under  the 
name  of  Le^  Re^ae,  were  proposed  by 
the  king,  with  the  approbation  of  the 
senate,  and  confirmed  by  the  populus  in 
the  Comitia  Curiata,  and,  after  the  con- 
stitution of  Servius  Tallius,  in  the  Co- 
mitia Centuriata.     That  there  were  re- 
mains of  this  antient  legislation  existing 
even  in  the  Imperial  period,  is  certain,  as 
appears  from  the  notice  of  the  Jus  Civile 
Papirianum  or  Papisianum,  which  the 
Pontifex  Maximns  Papirius  is  said  io 
have  compiled  from  these  sources,  about 
or  immediately  after  the  expulsion  of 
Tarquinius  Superbus  (Dig.,  i.,  tit  2),  and 
from  the   distinct   references    to   these 
Leges  made  by  late  writers.    Still  there 
is  great  uncertainty  as  to  the  exact  date 
of  the  compilation  of  Papirius,  and  its 
real  character.    Even  his  name  is  not 
quite  certain,  as  he  is  variously  called 
Cains,  Sextus,  and  Publius.   (Dion.  Hid., 
ill.  36;  Dig.,  i.«  tit  2.) 
But  the  earliest  legislation  of  which 


we  have  any  important  remains  is  the 
compilation  called  the  Twelve  Tables. 
The  ori^;inal  tables  indeed  are  said  to 
have  perished  in  the  conflagration  of  the 
city  after  its  capture  by  the  Gauls,  but 
they  were  satisfactorily  restored  from 
copies  and  from  memory,  for  no  ancient 
writer  who  cites  them  ever  expresses  a 
doubt  as  to  the  genuineness  of  their  con- 
tents. It  is  the  tradition  that  a  commis- 
sion was  sent  to  Athens  and  the  Greek 
states  of  Italy,  for  the  purpose  of  examin- 
ing into  and  collecting  what  was  most 
useful  in  their  codes ;  and  it  is  also  said 
that  Hermodorus  of  Ephesus,  then  an 
exile  in  Rome,  gave  his  assistance  in  the 
compilation  of  the  code.  There  is  no- 
thing improbable  in  this  story,  andyet  it 
is  undeniable  that  the  laws  of  the  Tables 
were  based  on  Roman  and  not  on  Greek 
or  Athenian  law.  Their  object  was  to 
confirm  and  define  perhaps  rather  than  to 
enlarge  or  alter  the  Roman  law,  except  in 
some  few  matters;  and  it  is  probable  that 
the  laws  of  Solon  and  those  of  other  Greek 
states,  if  they  had  any  effect  on  the  legis- 
lation of  the  Decemviri,  served  rather  as 
models  of  form  than  as  sources  of  positive 
rules.  The  Twelve  Tables  were  a  body 
of  constitutional  law  as  well  as  other  law. 
Ten  tables  were  completed  and  made 
public  by  the  Decemviri,  in  b.c.  451,  and 
m  the  following  year  two  other  tables 
were  added.  'Hiis  compilation  is  quoted 
by  the  antient  writers  by  various  tiUes : 
Lex  XII.  Tabularum,  Leges  XII.,  some- 
times XII.  simply  (Cic.,  Zegg-,  ii.  23), 
Lex  Decemviralis,  and  others.  The  rules 
contained  in  these  tables  long  continued 
to  be  the  foundation  of  Roman  Law,  and 
they  were  never  formally  repealed.  The 
laws  themselves  were  considered  as  a 
text-book,  and  they  were  commented  on 
by  the  Jurists  as  late  as  the  age  of  the 
Antonines,  when  Gains  wrote  a  commen- 
tary on  them  in  six  books  (<  Ad  Legem 
XII.  Tabularum ').  The  actions  of  tiie 
old  Roman  law,  called  Legitimae,  or  Le- 
gis  Actiones,  were  founded  on  the  pro* 
visions  of  the  Twelve  Tables,  and  the 
demand  of  the  complainant  could  only  be 
made  in  the  precise  terms  which  were 
used  in  the  Tables.  (Gains,  iv.  ii.) 
The  rights  of  action  were  consequeutiy 
very  limitedt  and  they  were  only  subse- 
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quently  extended  by  the  Edicts  of  the 
Praetors.  The  brevity  and  obscarity  of 
this  antient  legislation  rendered  interpre- 
tation necessary  in  order  to  give  the  laws 
any  application ;  and  both  the  interpre- 
tation of  the  laws  and  the  framing  of  the 
proper  forms  of  action  belonged  to  the 
College  of  Pontifices.  The  civil  law  was 
thus  still  inseparably  connected  with  that 
of  religion  (Jus  Pontificium),  and  its  in- 
terpretation and  the  knowledge  of  the 
forms  of  procedure  were  still  the  exclu- 
sive possession  of  the  patricians. 

The  scanty  fragments  of  the  Twelve 
Tables  hardly  enable  us  to  form  a  judg- 
ment of  their  character  or  a  proper  esti- 
mate of  the  commendation  bestowed  on 
them  by  Cicero  {De,  Or^  i.  43.)  It  seems 
to  have  been  the  object  of  the  compilers 
to  make  a  complete  set  of  rules  both  as  to 
religious  and  civil  matters ;  and  they  did 
not  confine  themselves  to  what  the  Ro- 
mans called  private  law,  but  they  com- 
prised also  public  law  ('*Fons  publici 
privatique  juris,"  Liv.,  iii.  34).  They 
contained  provisions  as  to  testaments,  suc- 
cessions to  intestates,  the  care  of  persons 
of  unsound  mind,  theft,  homicide,  inter- 
ments, &c. 

They  also  comprised  enactments  which 
affected  a  man's  status,  as  fbr  instance  the 
law  contained  in  one  of  the  two  last  Ta- 
bles, which  did  not  allow  to  a  marriage 
contracted  between  a  patrician  and  a  ple- 
beian the  character  of  a  legal  Roman  mar- 
riage, or,  in  other  words,  declared  that 
between  patricians  and  plebeians  there 
could  be  no  Connnbium.  Though  great 
changes  were  made  in  the  Jus  Publicum 
by  the  various  enactments  which  gave 
to  the  plebeians  the  same  rights  as  the 
patricians,  and  by  those  which  concerned 
public  administration,  the  fundamental 
principles  of  the  Jus  Privatum,  which 
were  contained  in  the  Tables,  remained 
unchanged,  and  are  referred  to  by  jurists 
as  late  as  the  time  of  Ulpian. 

The  old  Leges  Regiae,  which  were  col- 
lected into  one  body  by  Papirins,  were 
commented  on  by  Granius  Flaccus  in  the 
time  of  Julius  Cffisar  (Di^.,  1.,  tiL  16,  s. 
144),  and  thus  they  were  probably  pre- 
served. The  fragments  of  these  laws 
have  been  often  collected,  but  the  best 
essay  upon  them  is  by  Dirksen,  'Ver- 


suchen  zar  Kritik  imd  AaslegoDg  der 
Quellen  des  Romischen  Rechts,'  Leipsig, 
1 823.  The  fragments  of  the  Twdve  Ta- 
bles also  have  been  often  coUeeted.  The 
best  works  on  the  subject  are  that  by 
James  Gode{W>y  (Jac  GoAofredns),  mi 
the  more  recent  work  of  Dirksen,  *  Ueber 
sicht  der  bisherigen  Versnehe  zar  Kriiik 
und  Herstellung  des  Textes  der  ZwUI- 
Tafel-Fragmente,'  Leipzig,  1824. 

For  about  one  hundred  years  after  tfee 
Legislation  of  the  Decemviri,  the  paci- 
cians  retzuned  their  exdnsive  possessioc 
of  the  forms  of  procedure.  Appins  Qsik 
dius  Csecus  drew  up  k  book  of  the  fbr&s 
of  actions,  which  it  is  said  that  his  de:i 
Cnaens  Plavius  stole  and  poblished ;  (hi 
fact  of  the  theft  may  be  doubted,  thocrh 
that  of  the  publication  of  the  forms  rf 
procedure,  and  of  a  list  of  the  Dies  Tasd 
and  Nefasti,  rests  on  sufficient  evideccr. 
The  book  thus  made  public  hj  Flaris 
was  called  Jus  Civile  Flavianum;  bst 
like  that  of  Papirius  it  was  only  a  cca- 
pilation.  *  The  publication  of  these  ferze 
must  have  had  a  great  effect  on  the  prae- 
tice  of  the  law :  it  was  in  reality  equiTs* 
lent  to  an  extension  of  the  privileges  of  tk 
plebeians.  Subsequently  Sextus  Aelias 
published  another  work,  called  ^hs 
Aelianum,"  which  was  mooe  oompkte 
than  that  of  Flavins.  This  work,  which 
was  extant  in  the  time  of  Pompoiuas 
{Dig.,  i.,  tit  2,  s.  2,  §  39),  was  also  calkfd 
''Tripertita,"  from  the  circumstance  o^ 
its  containing  the  laws  of  the  Twelve  Ts- 
bles,  a  commentary  upon  them  (inCerpr^ 
tatio),  and  the  Legis  Actiones.  This 
work  of  Aelius  appears  to  haxe  been  coih 
sidered  in  later  times  as  one  of  the  chii^ 
sources  of  the  civil  law  (velnti  CBnabda 
juris) ;  and  he  received  from  his  contenh 
porary  Ennius  the  name  of  **  wise :" 

**  Egregie  oordatna  homo  catus  Aelias  Seztirc.' 

Sextus  Aelius  was  Curule  Aedile,  kc 
200,  and  Consul,  b.c.  198. 

In  the  Republican  period  new  Isws 
(leges)  were  enacted  both  in  the  Comitis 
Centuriata  and  in  the  Comitia  Tribuo. 
The  Leges  Curiatae,  which  were  enackJ 
by  the  curiae,  were  limited  to  cases  of 
adrogation  and  the  conferring  of  the  ia- 
perium.  The  Comitia  Centuriata  irnf 
made  independent  of  the  Curiata  by  tbe 
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I^x  Pablilia  (Lit.,  Tiii.  12 J,  which  de- 
clared that  the  leges  passed  in  these  Co- 
in itia  should  not  require  the  confirmation 
of  the  patres,  that  is,  the  Comitia  Curiata. 
Xhe  leges  passed  in  the  Comitia  Tributa 
were  properly  called  Leges  Tributae 
or  Plebiscita,  and  originally  they  were 
merely  proposals  for  a  law  which  were 
confirmed  by  the  curiae.  But  the  Lex 
Publilia  (B.C.  336),  and  subsequently  the 
l^x  Hortensia  (b.c.  286),  gave  to  the 
Plebiscita  the  full  force  of  leges  without 
the  consent  of  the  patres  (Liv.,  yiii.  12 ; 
Oaius,  i.  3 ;  Cell.,  xv.  27)  j  and  a  Plebis- 
citnm  was  accordiugly  sometimes  called 
a  lex.  The  leges  generally  took  their 
name  from  the  gentile  name  of  the  magis- 
trate who  proposed  them  (rogavit),  and 
sometimes  from  the  name  of  Ixnh  consuls, 
as  Lex  Aelia  or  Aelia  Sentia,  Papia  or 
Papia  Poppaea.  If  the  proposer  of  the 
law  was  a  dictator,  praetor,  or  tribune, 
the  Lex  or  Plebiscitum.  as  the  case  might 
be,  took  its  name  from  the  proposer  only, 
as  Lex  Hortensia.  Sometimes  the  object 
of  the  lex  was  indicated  by  a  descriptive 
term,  as  Lex  Cincia  de  donis  et  muneribus. 
The  Senatus  Cousnlta  also  formed  a 
source  of  law  under  the  republic.  That 
a  senatus  consultum  in  the  time  of  Gains 
( i.  4)  should  have  the  force  of  law  (vicem 
legis  optinet),  may  be  easily  admitted; 
but  Gains  in  this  passage  appears  to  be 
referring  not  only  to  such  senatus  consulta 
as  had  been  passed  under  the  empire,  but 
to  the  senatus  consulta  generally  as  a 
source  of  law.  Probably  the  senate  gra- 
dually came  to  be  considered  in  some  de- 
gree as  the  representative  of  the  curiae, 
and  its  consulta,  in  many  matters  relating 
to  administration,  the  care  of  religion,  the 
aerarinm,  and  the  administration  of  the 
provinces,  had  the  tall  eSect  of  laws.  It 
does  not  seem  as  if  the  Romans  themselves 
had  a  very  clear  notion  of  the  way  in 
which  the  senate  came  to  exercise  the 
power  of  legislation ;  but  they  imagined 
that  it  arose  of  necessity  with  the  increas- 
ing population  of  the  state  and  the  in- 
crease of  publio  business.  The  senate 
thus  became  an  active  administrating 
body,  and,  as  an  easy  consequence,  that 
which  it  enacted  (constituit)  was  observed, 
and  this  new  source  of  law  was  termed 
Senatus  Consultum  (Dig^  i.,  tit.  2).    It 


seems  probable  that  the  senate  began  to 
exercise  the  power  of  making  senatus 
consulta  after  the  passingof  the  Hortensia 
Lex,  though  it  is  not  pretended  that  the 
Hortensia  Lex  or  any  other  Lex  gave  this 
power  to  the  senate.  No  senatus  consulta 
are  recorded  as  designated  by  the  names 
of  magistrates,  till  the  time  of  Augustus ; 
a  circumstance  which  seems  to  show  that 
whatever  binding  authority  senatus  con- 
sulta might  have  acquired  under  the  Re- 
public, they  were  not  then  viewed  as  laws 
properly  so  called.  But  from  the  time  of 
Augustus,  the  titles  of  senatus  consulta 
frequently  occur ;  their  names,  like  those 
of  most  of  the  leges,  were  derived  from 
the  consuls,  as  S.  C.  Velleianum,  Pegasi- 
anum,  Trebelliannm,  &c.,  or  of  the  em- 
peror who  proposed  them,  as  S.  C.  Clau- 
dianum,  Neronianum,  &c.,  or  they  were 
said  to  be  made  "  auctore  Principe,"  or 
"  ex  auctoritate  Principis."  The  expres- 
sion applied  to  the  senate,  so  enacting, 
was  **  censere."  (Gaius,  i.  47.)  Special 
consulta  were  sometimes  passed  for  the 
purpose  of  explaining  or  rendering  effec- 
tual previous  leges. 

A  new  source  of  law  was  supplied  by 
the  Edicta  of  those  magistrates  who  had 
the  Jus  Edicendi,  but  mainly  by  the 
praetors,  the  praetor  urbanus  and  the 
praetor  peregrmus.  The  edicts  of  the 
praetor  urbanus  were  the  most  important. 
The  body  of  law  which  was  formed  by 
the  Edicta  is  accordingly  sometimes  called 
Jus  Praetorium,  which  term  however 
might  be  limited  to  the  Edicta  of  the 
praetors,  as  opposed  to  those  of  the  curule 
aediles,  the  tribunes,  censors,  and  ponti- 
fices.  The  name  Jus  Honorarium,  a2B 
opposed  to  Jus  Civile,  comprehends  the 
whole  body  of  edictal  law ;  and  the  name 
Honorarium  was  given  to  it,  apparently 
because  the  Jus  £dicendi  was  exercised 
only  by  those  nia^tratus  who  had  the 
Honores.  Jus  Civile  in  its  larger  sense 
comprehended  all  the  law  of  any  given 
nation ;  but  the  Jus  Civile  Romanorum, 
as  opposed  to  the  Honorarium,  consisted 
of  I^ges,  Plebiscita,  Senatus  Consulta,  to 
which,  under  the  empire,  were  added  the 
Decreta  Principum  and  the  Auctoritas 
Prudentium.  The  Honorarium  Jus  was 
introduced  for  the  purpose  of  aiding,  sup- 
plying, and  correctmg  the  diefects  of  the 
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Jus  Civile  Romanorum  in  its  limited 
sense.  {Dig^  i.,  tit  I,  s.  7.)  The  nature 
of  the  Roman  Edictal  Law  is  explained  at 
the  end  of  the  article  Equity. 

With  the  establishment  of  the  Imperial 
Constitation  begins  a  new  epoch  in  the 
Roman  law.  The  leges  of  Aogostos  and 
those  of  his  predecessor  had  some  in- 
fluence on  the  Jns  Privatum,  though  they 
did  not  affect  the  fundamental  pnuciples 
of  the  Roman  law.  A  Lex  Julia  came 
into  operation,  b.c.  13,  but  it  is  better 
known  as  the  Lex  Jfilia  et  Papia  Poppaea, 
owing  to  the  circumstance  of  another  lex 
of  the  same  import,  but  less  severe  in  its 
provisions,  bein^  passed  as  a  kind  of 
supplement  to  it  m  the  consulship  of  M. 
Papius  Mutilus  and  Q.  Poppaeus  Secun- 
dns,  A.D.  9.  This  law  had  for  its  object 
the  encouragement  of  marriage,  but  it 
contained  a  great  ^rariet}^  of  provisions. 
A  Lex  Julia  de  Adulteriis,  which  also 
contained  a  chapter  on  the  dos,  is  of  un- 
certain date,  but  was  probably  passed  be- 
fore the  former  Lex  Julia  came  into 
operation.  Several  Leges  Juliae  Judi- 
ciariae  are  also  mentioned,  which  related 
both  to  Judicia  Publica  and  Privata,  and 
some  of  which  may  probably  belong  to 
the  time  of  the  dictator  Caesar. 

The  development  of  the  Roman  law 
in  the  Imperiid  period  was  little  affected 
by  direct  legislation.  New  laws  were 
made  by  Senatus  Consulta,  and  subse- 
quently by  the  Constitutiones  Principum ; 
but  that  which  gives  to  this  period  its 
striking  characteristic  is  tiie  effect  pro- 
duced by  the  Responsa  and  the  writmgs 
of  the  Roman  jurists. 

So  lon^  as  the  law  of  religion  or  the 
Jus  Pontificium  was  blended  with  the 
Jus  Civile  in  its  limited  sense,  and  the 
knowledge  of  both  was  confined  to  the 
patricians,  jurisprudence  was  not  a  pro- 
fession. But  with  the  gradual  separation 
of  the  Jus  Civile  and  Pontificium,  which 
was  partly  owing  to  the  political  changes 
by.which  the  estate  of  the  plebeians  was 
put  on  a  level  with  that  of  the  patricians, 
there  arose  a  class  of  persons  who  are 
designated  as  Jurisperiti,  Jurisoonsulti, 
Prudentes,  and  by  other  equivalent  names. 
Of  these  jurisconsulti  the  earliest  on  re- 
cord is  Tiberius  Cornncanius,  a  plebeian 
Pontifex  Maximos,  and  consul  b.c.  280: 


he  is  said  to  have  been  the  first  vfao  pro- 
fessed to  expound  the  law  to  any  pems 
who  wanted  his  assistanoe ;  he  kit  cg 
writings,  but  many  of  his  Respjoosa  were 
recorded.  Tiberius  Corancaniw  bad  a 
long  series  of  successors  who  coltiTasies 
the  law,  and  whose  responsa  and  writis^ 
were  acknowledged  and  received  as  t 
part  of  the  Jus  Civile.  The  apuuoBS  of 
the  jurisconsulti,  whether  gi-ren  iqiea 
questions  referred  to  them  at  tbeirowa 
houses,  or  with  reference  to  matters  m 
litigation,  were  accepted  as  the  saliest  rvk 
by  which  a  judex  or  an  arlnter  could  be 
guided.  Accordingly,  the  mode  of  pro- 
ceeding, as  it  is  described  by  Poiii^siu%& 
is  perfectly  simple ;  the  judices  in  £fic«lt 
cases  took  the  opinion  of  the  juriseoncBlfi. 
who  gave  it  either  orally  or  in  writia^ 
Augustus,  it  is  said,  gave  the  reapooa  a 
the  jurists  a  different  character.  Beiare 
his  time,  their  responsa,  as  sach,  coeM 
have  no  binding  force,  and  they  only  ia- 
directly  obtain^  the  character  of  law  bf 
being  adopted  by  those  who  were  ea- 
powered  to  pronounce  a  sentence.  Aa- 
gustus  gave  to  certain  jurists  the  respoa- 
dendi  jus,  and  declared  that  they  shooM 

!ive  their  responsa  "  ex  ejus  anctoritaie." 
n  the  time  of  Gaios  (i.,  7)  the  Beqnoa 
Prudentium  had  become  a  reeo^Bwd 
source  of  law ;  but  he  observes  that  the 
responsa  of  those  only^  were  to  be  so  c»- 
ndered  who  had  received  permission  to 
make  law  (jura  condere);  and  he  adds 
tiiat  if  they  all  agreed,  their  opinion  n 
to  be  considered  as  law ;  if  they  disap^reed, 
the  judex  might  follow  which  opuuon  \» 
pleased.  The  matter  is  thus  left  in  mme 
obscurity,  and,  for  want  of  more  predse 
information,  we  can  only  conjectorewfast 
was  the  precise  way  in  which  these  h- 
censed  iuristB  under  the  empire  were  tm- 
powered  to  declare  the  law.  It  is  how- 
ever dear,  both  from  the  nature  of  the 
case  and  the  statement  of  Gaiosi  that 
their  functions  were  limited  to  expositioB. 
or  to  the  declaration  of  what  was  law  ia 
a  given  case,  and  that  they  had  no  power 
to  make  new  rules  of  law  as  saeh;  liu^ 
ther,  the  licensed  jurists  must  have  fontd 
a  body  or  college,  for  otherwise  it  is  o^ 
possible  to  conceive  how  the  opioiofis  t£ 
the  majority  could  be  atcertaanei  on  tsj 
given  occasion. 
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The  oommeDoement  of  a  more  sjite- 
natic  exposition  of  law  under  the  empire 
s  indicated  bjr  the  fkct  of  the  existence  of 
wo  distinct  sects  or  schools  (scholae)  of 
urists.  These  schools  originated  under 
Augustus,  and  the  heads  of  each  were  re- 
;pective]y  two  distin^ished  jurists,  An- 
istiiis  Labeo  and  Ateios  Capito.  But  the 
schools  took  their  names  from  other  ju- 
'ists.  The  followers  of  Capito's  school, 
•ailed  Sabiniani,  derived  their  name  from 
Vf  assurius  Sabinus,  a  pupil  of  Capito,  who 
ived  under  Tiberius  and  as  late  as  the 
i  me  of  Nero :  sometimes  they  were  called 
I^assiani,  from  C.  Cassius  Lon^nus,  ano- 
her  distinguished  pupil  of  Capito.  The 
>ther  school  was  called  Proculiani,  from 
Proculus,  a  fi>Uower  of  Labeo.  If  we 
nay  take  the  authority  of  Pomponius, 
lie  characteristic  difierence  of  the  two 
K^hools  was  this :  Capito  adhered  to  what 
iras  transmitted,  that  is,  he  looked  out  for 
positive  rules  sanctioned  by  time ;  Labeo 
lad  more  learmnff  and  a  greater  variety 
>f  knowledge,  and  accordingly  be  was 
-eady  to  make  innovations,  for  he  had 
nore  confidence  in  himself;  in  other 
vords,  he  was  a  philosophical  more  than 
m  historical  jurist  Gains,  who  was 
limself  a  Sabinian,  often  refers  to  discre- 
K&ncy  of  opinion  between  the  two  schools ; 
>ut  it  u  not  ea^  to  collect  from  the  in- 
itances  which  he  mentions,  what  ought 
:o  be  considered  as  their  characteristic 
iifierences.  Much  has  been  written  on 
he  characteristics  of  these  two  schools ; 
>ut  nearly  all  that  we  know  is  contained 
n  the  few  words  of  Pomponius,  of  which 
Puchta  {Curmts  der  Inttitutionen,  i.  433) 
las  given  perhaps  the  most  satis&ctory 
•xposition. 

The  jurisprudentes  were  not  only  au- 
borised  expounders  of  law,  but  they  were 
D06t  voluminous  writers.  Massnnus  Sa- 
unas wrote  three  books  Juris  Civilis, 
7  hi  eh  formed  the  model  of  subsequent 
rriters.  The  commentalors  on  the  Edict 
vere  also  very  numerous,  and  among 
hem  are  the  names  of  Pomponius,  Gains, 
Jlpian,  and  Paulns.  Gains  wrote  an 
lementary  work,  which  furnished  the 
nodel  of  the  Institntiones  of  Justinian. 
Commentaries  were  also  written  on  vari- 
tu8  Leges,  and  on  the  Senatus  Consulta 
•f  the  Imperial  period;  and  finally,  the 


writings  of  the  earlier  jurists  themselves 
were  commented  on  b^  their  successors. 
The  long  series  of  writers  to  whom  the 
name  of  dassical  jurists  has  been  given, 
ends,  about  the  time  of  Alexander  Sevems, 
with  Modestinus,  who  was  a  pupil  of 
Ulpian.  Some  idea  may  be  Ibrmed  of 
the  vast  mass  of  their  writings  Arom  the 
titles  of  their  works  as  preserved  in  the 
'Digest,'  and  from  the  *  Index  Floren* 
tinus;'  but  with  the  exception  of  the 
fragments  which  were  selected  by  the 
compilers  of  that  work,  this  great  mass  of 
juristical  literature  is  nearly  lost 

Among  the  sources  of  law  in  the  Impe- 
rial period  are  the  Imperial  Constitutiones, 
the  nature  of  which  has  been  explained. 

[CoNSTITtTTIONS,  RoMAN.] 

With  the  decline  of  Roman  jurispru- 
dence began  the  period  of  compilations, 
or  codes,  as  they  were  termed.  The 
earliest  were  the  Codex  Gregorianus  and 
Hermogenianus,  which  are  only  known 
from  fragments.  The  Codex  Grego* 
rianus,  so  &r  as  we  know  it,  began  with  ue 
constitutions  of  Sept  Severus,  and  ended 
with  those  of  Diocletian  and  Maximian. 
The  Codex  Hermogenianus,  so  far  as  it 
is  known,  contained  constitutions  also  of 
Diocletian  and  Maximian,  and  perhaps 
some  of  a  later  date.  Though  these  codes 
were  mere  private  collections,  they  appa- 
rentiy  came  to  be  considered  as  authority, 
and  the  codes  of  Theodosius  and  Justi- 
nian were  formed  on  their  model. 
>  The  code  of  Theodosius  was  compiled 
under  the  authority  of  Theodosius  II., 
emperor  of  the  East  It  was  promulgated 
as  law  in  the  Eastern  empire,  a.d.  438 ; 
and  in  the  same  year  it  was  confirmed  as 
law  in  the  Western  empire  by  Valentinian 
III.  and  the  Roman  senate.  This  code 
consists  of  sixteen  books,  the  greater  part 
of  which,  as  well  as  of  the  Novells,  sub- 
sequentiy  promul^ted  by  Theodosius  II. 
are  extant  in  their  ori^nai  form.  The 
commission  who  compiled  it  were  in- 
structed to  collect  all  the  Edicta  and 
Leges  Generales  from  the  time  of  Con- 
stantine,  and  to  follow  the  Codex  Grego- 
rianus and  Hermogenianus  as  their  model. 
Though  the  arrangement  of  the  subse- 
quent code  of  Justinian  differs  consider* 
ably  fh>m  that  of  Theodosius,  it  is  dear 
fh)m  a  comparison  of  them  that  the  com- 
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pilen  of  Jastinian'B  code  were  greftdy 
uded  by  that  of  his  Imperial  predecessor. 
The  valuable  edition  of  Uie  Theodosian 
Code,  by  J.  Gothofredus  (envois.  foL, 
Lugd.,  1665),  re-edited  by  Ritter,  Leipzig, 
1736-1745,  contains  the  first  fiye  books 
and  the  be^nning  of  the  sixth,  only  as 
they  are  epitomized  in  the  Breviarinm ; 
and  this  is  also  the  case  with  the  edition 
of  the  'Jns  Civile  Antejostinianeum,' 
published  at  Berlin  in  1815.  Bat  recent 
disooveries  have  greatly  contributed  to 
improve  the  first  five  books.  The  most 
recent  edition  of  the  'Jus  Civile  Ante- 
jostinianeum '  is  tluit  of  Bonn,  1835  and 
1837. 

The  legislation  of  Justinian  is  treated 
of  under  JcsriNrAN's  Legislation. 

There  are  numerous  works  on  the  his- 
tonr  of  the  Roman  law,  but  it  will  be 
sumcient  to  mention  a  few  of  the  more 
recent,  as  they  contain  references  to  all 
the  earlier  works:  Lehrbuch  der  Geg- 
chichte  des  Romischen  BechU,  by  Hugo, 
of  which  there  are  numerous  editions; 
Geschickte  des  Romischen  Privatnchts^ 
hj  Zimmem ;  Geschichte  des  ROmischen 
Rechts,  by  F.  Walter,  1840;  and  for  the 
later  history  of  tiie  Roman  law,  Geschichte 
des  Romischen  Rechts  im  MitteltUter,  by 
Savigny. 

ROUNDHEADS,  a  name  g^ven  to  the 
republicans  in  Enffland,  at  the  end  of  the 
reign  of  Charles  L  and  during  the  Com- 
monwealth. The  name  seems  to  have 
been  first  applied  to  the  Puritans  because 
they  wore  their  hair  cut  close,  but  to  have 
been  afterwards  extended  to  the  whole 
republican  party.  The  Cavaliers,  or 
royal  party,  wore  their  hair  in  long 
ringlets. 

ROYALTY.  The  French  words  rai 
and  roval  correspond  to  the  Latin  words 
rex  and  regalis ;  and  from  royal  has  been 
formed  royalty  (now  royauW) ;  whence 
has  been  borrowed  the  English  word 
royalty.  The  corresponding  Latin  word 
is  regalitaSf  which  occurs  in  the  Latin  of 
the  middle  ages.    (Ducange,  in  v.) 

Royalty  properly  denotes  the  condi- 
tion or  si(Uus  of  a  person  of  royal  rank, 
such  as  a  king  or  queen,  or  reigning 
prince  or  duke,  or  any  of  tiieir  kindred. 
The  possession  of  the  royal  statits  or 
eondition  does  not  indicate  that  the  pos- 


sessor of  it  is  invested  with  aoy  Reborn 
nate  political  powers;  and  thferefsR 
royalty  is  not  equivalent  to  mtmartky  <x 
sovereiynty.  A  royal  peraon  is  not  aeeo- 
sarily  a  monarch ;  or,  in  otlier  w«ds, 
does  not  necessarily  possess  the  mk 
sovereign  power.  The  powers  pcBEeae^ 
by  persons  of  royal  dignitjr  have  beee 
very  different  in  different  thoies  asi 
places ;  and  have  varied  firom  the  fa- 
formance  of  some  merely  hononry  foac- 
tions  to  the  exercise  of  the  entiTe  sove- 
reignty.   [KiNO,^vsBsiGinnr.] 

In  popular  disconrse  royaUy  -is  naife 
equivalent  to  monarchy  or  soiwrrt^sfis : 
and  a  king  is  called  monareii  or  S3T^ 
reign  without  any  reference  to  the  &cs 
whether  he  possesses  the  entire  sovereir: 
power  or  only  a  portion  of  it.  Tir 
principal  causes  of  .tiiis  confbsioD  3?? 
stated  in  Monabcbt.  The  ooofbsaa 
is  attended  with  important  oouseqaeDes 
both  in  speculative  and  practicad  pc^h^ 

RUBRIC  (from  the  Latin  rs^rvts,  i 
kind  of  red  earth  or  stone),  a  naune  giTC 
to  the  tities  of  chapters  in  certain  andcEt 
law-books:  and  more  especially  to  tb( 
rules  and  directions  laid  down  in  ov 
Liturgy  for  regulating  the  order  of  ihe 
service.  These,  in  botii  instances,  wen 
formerly  written  or  printed,  as  the  esse 
might  be,  for  distinction's  sake  ia 
red  characters,  and  have  retained  tiv 
name,  though  now  printed  in  black,  h 
the  Latin  language  rubrica  has  1^ 
meanings.  It  signifies  a  heading  or  tide 
of  the  things  which  are  contained  in  a 
law  or  in  an  edict  Thus  there  was  tz 
interdict  called  Uude  vi  from  its  ini^ 
word,  and  Unde  vi  was  acoc^dingly  die 
rubrica  or  heading  under  whi^'  the 
edict  would  be  found  iDig.  43,  tit.  U. 

RULE  (in  Law)  is  an  oraer  of  one  of 
the  three  superior  courts  of  Conunoc 
Law.  Rules  are  either  general  or  pa^ 
ticular. 

General  rules  are  such  orders  reiatiaf 
to  matters  of  practice  as  are  laid  dove 
and  promulgated  by  the  court  Tbff 
are  a  declaration  of  what  the  conrt  viU 
do,  or  rec^uire  to  be  done,  in  all  ntatten 
falling  within  the  terms  of  the  role 
The  power  of  issuing  rules  for  regnlatiei: 
the  practice  of  each  court  is  incideot  h* 
the  jurisdiction  of  the  court     1^  a  r- 
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ceut  Act  of  Parliament  (3  &  4  Wm. 
IV.  c.  42),  the  judges  were  authorised 
within  five  years  from  the  date  of  it 
(1833)  to  make  rules  of  a  more  compre- 
hensive nature»  relating  espedally  to 
pleading  in  ciTii  actions.  These  rules 
after  being  laid  before  both  houses  of 
parliament  within  certain  times  men- 
tioned in  the  Act,  were  to  have  <*  the  like 
force  and  effect  as  if  the  proyisions  con- 
tained therein  had  been  expressly 
enacted  by  parliament"  In  exercise  oif 
this  auUiority,  a  number  of  rules, 
generally  called  *'  The  New  Rules,"  have 
been  promulgated,  which  have  intro- 
duced very  material  changes  in  the 
mode  of  pleading.  (Stephens  on  Plead- 
ing ;  Chitty  on  Pleading :  Jervis  on  the 
New  JRulea.)  Formerly  each  court  of  com- 
mon law  issued  its  own  general  rules, 
without  much  regard  to  the  practice  in 
the  other  courts.  Of  late  the  object  has 
been  to  assimilate  the  practice  in  all  the 
courts  of  common  law. 

Rules  not  general  are  such  as  are  con- 
fined to  the  particular  case  in  reference 
to  which  they  have  been  granted.  Of 
these,  some,  which  are  said  to  be  *<  of 
course,"  are  drawn  up  by  the  proper 
officers  on  the  authority  of  the  mere 
signature  of  counsel,  without  any  formal 
application  to  the  court;  or  in  some  in- 
stances, as  upon  a  judge's  fiat  or  allow- 
ance by  the  master,  &c..  without  any 
signature  by  counsel ;  others  require  to 
be  handed  in  as  well  as  signed  by 
counsel.  Rules  which  are  not  of  course, 
are  grantable  on  application,  or,  as  it  is 
technically  termed,  **the  motion,*' either 
of  the  party  actually  interested  or  of  his 
counsel.  Where  the  grounds  of  the 
motion  are  required  to  be  particularised, 
the  ficicts  necessary  to  support  it  must  be 
stated  in  an  affidavit  by  competent  wit- 
nesses. After  the  motion  is  heard,  the 
court  either  grants  or  refuses  the  rule. 
A  rule,  when  granted,  may,  according  to 
circumstances,  be  either  **  to  show  cause  " 
or  it  may  be  **  absolute  in  the  first  in- 
Rtance."  The  term  "  rule  to  show  cause," 
also  called  a  ''rule  nisi/'  means  that 
uolesB  the  party  against  whom  it  has 
been  obtained  shows  sufficient  cause  to 
the  contrary,  the  rule,  which  is  condi- 
tional, will  become  absolute.     Afier  a 


rule  nisi  has  been  obtained,  it  is  drawn 
up  in  form  by  the  proper  officer,  and 
served  by  the  party  who  obtains  it  upon 
the  party  against  whom  it  has  been 
obtained)  and  notice  is  given  him  to 
appear  in  court  on  a  certain  day  and 
show  cause  against  it  He  may  do  this 
either  by  showing  that  the  fkcts  already 
disclosed  do  not  justify  the  granting  of 
the  application,  or  he  may  contradict 
those  facts  by  further  affidavits.  The 
counsel  who  obtained  the  rule  is  then 
heard  in  reply.  If  the  court  think 
proper  to  grant  the  application,  or  if  no 
one  appears  to  oppose  it,  the  rule  is  said 
to  be  made  ''absolute."  If  they  refuse 
the  application,  the  rule  is  said  to  be 
"  discharged." 

Rules  may  be  moved  for  either  in  re- 
ference to  any  matter  already  pending 
before  the  court,  as  for  a  change  of 
venue  in  an  action  already  commenced, 
or  for  a  new  trial,  &c. ;  or  in  respect  of 
matters  not  pending  before  the  court,  as 
for  a  criminal  information,  a  mandamus, 
&c 

A  copy  of  a  rule  obtained  from  the 
proper  officer  is  legal  proof  of  the  ex- 
istence of  such  a  rule.  (Tidd's  Practice  ; 
Archbold's  Practice,) 

The  niles  which  regulate  the  practice 
of  the  Court  of  Chancery  are  called 
orders. 

RURAL  DEAN.    [Dean.] 

RUSSIA  COMPANY.  [Joint  Stock 
Company,  p.  139.] 
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SACRILEGE  (from  the  Latin  Sacri- 
legium)  is  "  the  felonious  taking  of  any 
gfxxls  out  of  any  parish-church  or  other 
church  or  chapel."  By  the  common  law 
it  was  a  capital  offence,  though  the  of- 
fender seems  to  have  been  entiUed  to  the 
benefit  of  clergy  at  the  discretion  of  the 
ordinary.  But  even  if  it  were  not  clergy- 
able at  the  common  law,  yet  the  statute 
25  Edw.  III.  c  4,  "  De  Clero,"  compre- 
hended this  as  well  as  other  crimes,  and 
gave  •*  the  privilege  of  holy  church  to  all 
manner  of  clerks,  as  well  secular  as  reli- 
cious."  Sacrilege  was  apparently  the  only 
felony  at  common  law  which  deprived 


SACRILEGE. 


[  654  ]     SAPPERS  AND  MINERS. 


the  offender  of  the  privilege  of  nno- 
toary. 

The  present  state  of  die  law  of  sacrilege 
depends  on  the  statute  7  &  8  Geo.  IV.  c 
29,  6.  10,  which  enacts  that  **if  any  per- 
son shall  break  and  enter  any  church  or 
chapel,  and  steal  therein  any  chattel,  or 
having  stolen  any  chattel  in  any  church 
or  chapel,  shall  break  out  of  the  same, 
every  snch  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 

By  9  Geo.  IV.  c.  55,  s.  10,  the  same 
protection  was  extended  to  meeting-houses 
and  all  places  of  divine  worship. 

By  statute  5  &  6  Wm.  IV.  c.  81,  the 
punishment  of  death  was  abolished,  and 
transportation  for  life  or  for  any  term  not 
less  than  seven  years,  or  imprisonment 
with  or  without  hard  labour  for  anjr  term 
not  exceeding  four  years,  was  substituted 
in  its  place.  These  penalties  were  again 
alterea  by  6  Wm.  IV.  a  4,  which  limited 
the  term  of  imprisonment  to  three  years, 
and  gave  to  tne  court  a  discretionary 
power  of  awarding  any  period  of  solitary 
confinement  during  such  term.  But  now, 
by  the  statute  7  Wm.  IV.  and  1  Vict.  c. 
90,  s.  5,  no  offender  may  be  kept  in  soli- 
tary confinement  for  more  than  one 
month  at  a  time,  or  three  months  in  the 
space  of  one  year. 

The  Roman  sacrilegium  was  defined  to 
be  the  ''stealing of  sacred  things"  (sa- 
crarum  remm  furtum),  that  is,  the  rob- 
bing temples  or  stealing  thines  from  them 
which  had  been  appropriated  to  the  pur- 
poses of  religion.  It  was  not  unusual  for 
persons  to  deposit  their  money  in  temples 
for  safe  keeping ;  and  it  was  a  doubtful 
question  whether  the  stealing  of  such 
money  was  sacrilege.  A  rescript  of  Sep- 
timius  Severus  and  Caracalla  determined 
that  the  taking  of  a  private  person's  mo- 
ney from  a  temple  was  only  theft  (J^., 
xlviii.,  tit  19,  6.  5).  In  the  Republican 
period  Sacrilegium  had  also  the  wider 
meaning  of  any  offence  against  religion, 
a  principle  which  was  more^  fully  de- 
veloped in  the  Imperial  period.  The 
Lex  Julia  on  Peculatus,  which  was  the 
embezzlement  of  public  property,  placed 
Sacrilegium  on  Uie  same  fooUng  with 
Peciilatus  as  to  the  penalties. 

(Rein,  Crimijudrecht  der  Romero  p.  C9l). 

SAILORS.     [Ships.] 


SALVAGE.    [Sbifs.] 

SANCTION.    [LAW,p.l7&l 

SANCTUARY,   a  oonsecntod  plsce 

which  gave  protection  to  a  enaimSL  t^kiM 

refuge  there.    The  word  also  nca&a 

the  privilege  of  sanctaary,  widn  vb 

rited  by  the  king  for  tfie  pratoc&oa  d 
life  of  an  offender.  Under  the  ^ 
minion  of  the  Normans  diere  i^pearcssij 
to  have  existed  two  kinds  of  saBCtnrr. 
one  general,  which  belonged  to  ensv 
churdi,  and  another  peculiar,  wfaich  of> 
ginated  in  a  grant  by  obarter  Cpob^ 
king.  The  general  sanctuary  affimkd  a 
refuge  to  those  only  who  had  been  ^t^ 
of  capital  felonies.  On  reaching  a,  ibf 
felon  was  bound  to  declare  that  be  ksi 
committed  felony,  and  came  to  save  kt 
life.  [AiuusATiON  OF  THK  Kkaxjl] 
A  peculiar  sanctuary  mif^t^  if  sock  pri- 
vilege was  granted  by  the  charter,  w&ti 
a  place  of  refuge  even  for  those  w^d  loi 
committed  hi^  or  pett^  treason ;  ni  i 
party  escaping  thither  might,  if  be  cboR 
remain  nndismrbed  for  life.  He  fi£. 
however,  had  the  option  to  take  the  osd 
of  abjuration  and  ouit  the  realaa.  Siac* 
tuary  seems  in  neiwer  case  to  have  bee 
allowed  as  a  protection  to  those  «k 
escaped  from  the  sheriff  after  bong  d^ 
livered  to  him  for  execution.  Dorof 
the  latter  part  of  the  reign  of  Bar 
VIII.,  at  tiie  time  when  the  reBcHos 
houses  were  dissolved,  several  st^ns 
were  passed  (26  Hen.  VHI.  c  13;  i: 
Hen.  VIIL  c  19 ;  32  Hen.  VHI.  c 
12),  which  r^ttlated,  limited,  and  pa^ 
tially  abolished  the  privilege  of  sanctitf^. 
both  as  regarded  the  number  and  dssars 
of  criminals  entitled  to  it,  and  also  ib 
places  possessing  the  privilege.  FiDslij 
by  21  James  I.  c.  28,  s.  7,  it  was  cnadBi 
that  no  sanctuary  or  privilege  of  sk- 
toary  should  thereafter  be  Mmitced  is 
allowed  in  any  case.  [Abjc&atioii  of 
THE  Realm;  Astuth.] 

(Reeve's  HUtory  rf  the  J^tgHtk  Lot 
Comvn's  Dioestf  tiL  *  Abjnratiao  ;*  * 
Blackstone,  Com.) 

SAPPERS  AND  MINERS,  ROYAL 

the  non-commissioned  officers  and  pf^ 

vates  of  the  corps  of  Royal  EngiuM^ 

Thej  are  employed  in  building  and  rr 

I  painuff  permanent  fbrtiflcatioa;  in  ra^ 

,  log  field-redoubts  and  batterici^  in  Bskiu 
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I^bions  And  fiiscines,  in  digging  trenches 
and  executing  galleries  of  mines  daring 
sieges,  and  also  in  forming  bridges  of 
rafts,  boats,  and  pontoons. 

From  1812  to  the  peace  in  1814,  the 
corps  of  sappers  and  miners  amonnted  to 
2861  men;  and  during  the  hostilities  in 
1815,  it  consisted  of  2421  men.  At  jpre- 
sent  it  consists  of  13  companies,  each  of 
68  men ;  and,  besides  the  regjular  course 
of  instruction  iu  sapping,  mining,  making 
gabions,  fiisciDes,  &c,  the  men  are  taught 
the  most  elementary  principles  of  fortifi- 
cation, the  manner  of  drawing  plans  and 
sections  of  buildings,  and,  to  a  certain 
extent,  the  art  of  land-surveying.  Several 
of  the  companies  are  employed  in  the 
Colonies  in  the  exercise  of  their  profes- 
sional duties;  and  of  those  ▼hicJi  remain 
in  this  country,  some  are  engaged  under 
the  officers  of  engineers  in  the  mechanical 
operations  connected  with  the  survey  of 
Great  Britain  and  Ireland  which  is  being 
carried  on  by  the  Board  of  Ordnance; 
parties  of  the  corps  also  regularly  attend 
the  Boyid  Military  College  at  Sandhurst 
and  the  East  India  Company's  seminary 
at  Addisoombe^  where  they  execute,  for 
the  instruction  of  the  gentlemen-cadets, 
the  several  works  connected  with  the 
practice  of  field-fortification.  The  troops 
of  the  corps  have  invariably,  in  whatever 
part  of  the  world  they  have  been  em- 
ployed, conducted  themselves  as  intelli- 
gent men  and  steady  soldiers. 

SAVINGS*  BANKS  are  banks  esta- 
blished to  encourage  habits  of  prudence 
in  the  poorer  classes,  who  were  previously 
without  any  places  where  they  could 
safely  and  profitably  deposit  their  savings. 

The  origin  of  savings'  banks  has  been 
attributed  to  the  Bev.  Joseph  Smith,  of 
Wendover,  who,  in  the  year  1799,  circu- 
lated proposals,  in  conjunction  with  two 
of  his  parishioners,  in  which  they  offered 
to  receive  from  any  inhabitant  of  the 
parish  any  sum  from  twopence  upwards 
every  Sunday  evening  during  the  summer 
months,  to  keep  an  exact  account  of  the 
money  deponted,  and  to  repay  at  Christ- 
mas to  each  individual  the  amount  of  his 
deposit,  with  the  addition  of  one-third  to 
the  sum.  The  depositors  were  at  liberty 
to  demand  and  receive  back  the  amount 
of  th^r  savings,  without  this  addition  of 


one-third,  at  any  time  before  Christmas, 
if  they  stood  in  need  of  their  money. 

The  next  institution  of  this  kind  that 
was  established,  of  which  we  have  any 
account,  was  founded  at  Tottenham,  in 
Middlesex,  by  Mrs.  Priscilla  Wakefield. 
This,  which  was  called  the  Charitable 
Bank,  bore  a  nearer  resemblance  to  the 
savinss*  banks  of  the  present  day  than  the 
Wendover  plan.  The  Tottenham  bank 
was  opened  m  1 804»  At  first  the  accounts 
were  kept  b^  Mis.  Wakefield,  who  was 
assisted  by  six  gentlemen  who  undertook 
each  to  receive  an  equal  part  of  the  sums 
deponted,  and  to  allow  five  per  cent  in- 
terest on  the  same  to  such  depositors  of 
20  shillings  and  upwards  as  should  leave 
their  money  for  at  least  a  year  in  their 
hands.  In  proportion  as  the  amount  of 
the  deposits  increased,  additional  trustees 
were  chosen,  so  as  to  diminish  the  loss 
which  might  otherwise  have  been  con- 
siderable, owing  to  the  high  rate  of  in- 
terest that  was  allowed,  in  1808  a  so- 
ciety was  formed  at  Bath,  managed  by 
eight  individuals,  four  of  whom  were 
ladies,  who  received  the  savings  of  do- 
mestic servants,  and  allowed-  interest 
upon  the  same  at  the  rate  of  four  per  cent 

The  Parish  Bank  Friendly  Society  of 
Ruthwell  was  formed  in  1810  by  Mr. 
Henry  Duncan,  who  published  an  account 
of  his  institution  with  the  hope  of  pro- 
moting similar  establishments  elsewhere. 
This  was  the  first  savings'  bank  regularly 
organised,  which  was  brought  before  the 
public,  and  it  is  owing  to  this  successful 
undertaking  that  previous  to  the  year 
1817  there  were  seventy  savings'  banks 
established  in  England,  four  in  Wales, 
and  four  in  Ireland. 

In  the  year  1817  legislative  provisions 
were  made  for  the  management  of  these 
institutions.  Acts  were  passed  (57  Geo. 
III.  c.  105  and  130)  for  encouraging  the 
establishment  of  banks  for  savings  in  Ire* 
land  and  England  respectively.  Under 
these  acts,  the  trustees  and  managers,  who 
were  prohibited  from  receiving  any  per- 
sonal profit  or  advantage  from  the  insti- 
tutions, were  required  to  enrol  the  rules 
of  their  institutions  at  the  sessions.  A 
fund  was  established  in  the  office  for  the 
reduction  of  the  national  debt  in  London « 
entitied,  *The  Fund  for  the  Banks  for 
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Savings,'  and  to  this  fund  the  trustees 
were  bound  to  transmit  the  amount  of  ail 
deposits  that  might  be  made  with  them 
when  the  sum  amounted  to  50/.  or  more. 
For  the  amount  so  invested  the  trustees 
received  a  debenture,  carrsdng  interest  at 
the  rate  of  threepence  per  centum  per 
diem,  or  4/.  11«.  Sd.  per  centum  per  an- 
num, payable  half-yearly.  The  rate  of 
interest  then  usually  allowed  to  depositors 
was  four  per  cent  In  Ireland  the  depo- 
sitors were  restricted  to  the  investment  of 
50/.  in  each  year,  and  in  England  the 
same  restriction  was  imposed,  with  a  re- 
laxation in  favour  of  the  first  year  of  a 
person's  depositing,  when  1 00/.  might  be 
received.  No  further  restriction  was  at 
this  time  thought  necessary  as  to  the 
amount  invested,  neither  was  the  depositor 
prevented  from  investing  simultaneously 
in  as  many  different  savings*  banks  as  he 
might  think  proper.  This  circumstance 
was  found  liable  to  abuse,  and  an  Act 
was  passed  in  1824,  which  restricted  the 
deposits  to  50/.  in  the  first  year  of  the  ac- 
count being  opened,  and  30/.  in  each  sub- 
sequent year,  and  when  the  whole  should 
amount  to  200/.  exclusive  of  interest,  no 
further  interest  was  to  be  allowed.  Sub- 
scribers to  one  savings'  bank  were  like- 
wise not  allowed  to  make  deposits  in  any 
other,  but  the  whole  money  deposited 
might  be  drawn  from  one  savings'  bank 
in  order  to  be  placed  in  another. 

In  1828  a  further  Act  was  passed,  en- 
titled *  An  Act  to  consolidate  and  amend 
the  laws  relating  to  Savings'  Banks,'  and 
it  is  under  the  provisions  of  this  Act  (9 
Geo.  IV.  c.  92),  and  of  7  &  8  Vict  c.  83, 
that  all  savings'  banks  are  at  present  con- 
ducted. It  is  provided  by  the  7  &  8  Viet 
c  83,  8.  19,  that  two  written  or  printed 
copies  of  all  rules  or  alterations  of  rules 
of  savings'  banks,  signed  by  two  trustees, 
shall  be  submitted  to  the  barrister  ap- 
pointed under  9  Geo.  IV.  c.  92,  for  his 
certificate,  and  the  said  barrister  must 
return  one  of  such  copies  when  certified 
to  the  trustees  and  transmit  the  other  to 
the  commissioners  for  the  reduction  of 
the  national  debt  This  provision  stands 
in  place  of  the  provision  in  9  Geo.  IV. 
c.  92,  which  required  that  a  transcript 
of  the  rules  of  a  savings'  bank  or  govern- 
ment annuity  society  should  be  deposited 


with  or  filed  by  the  clerk  of  the  pesoe. 
and  a  certificate  thereof  retamed  to  tbe 
institution,  and  that  such  transcript  dioskl 
be  laid  before  the  justices  at  sesskiiK. 

The  money  depouted  in  savins'  banks 
must  be  invested  in  the  Bankof  feigkod, 
or  of  Ireland,  in  the  names  of  the  cooibis- 
sioners  for  the  reduction  of  the  natksol 
debt  The  receipts  given  to  the  fmstees 
of  savings'  banks  for  money  tbns  invedtd 
bear  interest  at  the  rate  of  3/.  5s.  per  cect, 
and  the  interest  paid  to  depositors  nast 
not  exceed  3/.  Os.  lOd,  percent  per  anDBn, 
the  difference  being  retained  by  the  tmstetf 
to  defray  the  expenses  of  the  bank.  Toe 
trustees  are  not  allowed  to  receive  depo- 
sits from  any  individuals  whose  preriois 
deposits  have  amounted  to  150/^  as-i 
when  the  balance  due  to  any  one  dcposiGr 
amounts  with  interest  to  200/.,  no  nurti^r 
interest  is  to  be  allowed;  andnotmsee 
than  30/.  can  be  deposited  by  one  persoi  is 
any  one  year.  Trustees  or  treasoRR  ^ 
any  charitable  provident  institution,  cr 
charitable  donation  or  bequest  for  the 
maintenance,  education,  or  benefit  <^  ib 
poor,  may  invest  sums  not  exceeding  ](*  I 
per  annum,  and  not  exceeding  300/^  piis- 
cipal  and  interest  included.  Frieodlr 
societies  whose  rules  have  been  oertifcd 
pursuant  to  acts  of  parliament  rebthij: 
tliereto,  may  deoosit  the  whole  or  asV 
part  of  their  fund. 

The  increase  of  savings'  banks  has  bees 
great  beyond  all  expectation.  On  tU 
20th  of  November,  1833,  there  weiv  o^j 
savings'  banks  in  England  holding  bs- 
lances  belonging  to  414,014  d^positon. 
which  amounted  to  13,973,243/^  bein^  cu 
an  average  34/.  for  each  depositor.  tW 
were  at  the  same  time  in  Wales  23  saviB^^ 
banks,  having  balances  amoontisf  k> 
361,150/.  belonging  to  11,  269  depo^ton, 
being  an  average  of  32/.  for  each  deposi- 
tor; while  in  Ireland  there  were  7?: 
savings'  banks,  with  funds  amoontbig  to 
1,380,718/.,  deposited  by  49.872  peisocs. 
the  average  amount  of  whose  dtponts 
was  28/.  The  total  for  England,  Waitc 
and  Ireland  was  consequently  484  » 
vings'  banks,  with  funds  amoonting  «c< 
15,715,111/.;  the  number  of  aoeoBBS 
open  was  475, 1 55,  and  the  average  amoott 
of  deposits  was  consequently  33/.  Ck 
the  2uth  of  November,  1833^  tliere  vm 


SAVINGS'  BANKS.  [  657  ] 


SAVINGS'  BANKS; 


244,575  depositor!  of  sums  nnder  20i.  in 
the  saving  banks  of  England,  Wales, 
and  Irelsmd,  whose  sayings  amoanted  to 
l,734,709i.,  being  an  average  of  72.  U, 
lOd.  for  each  depositor. 

By  the  3  Wm.  1 V.  c.  14,  the  industrious 
classes  are  encouraged  to  purchase  annui- 
ties«  to  commence  at  any  deferred  period 
which  the  purchaser  may  choose,  the 
purchase-money  being  paid  either  in  one 
sum  at  the  time  of  agreement,  or  by 
weekly,  monthly,  quarterly,  or  yearly  in- 
stalments, as  the  purchaser  may  deter- 
mine. The  transactions  under  this  Act 
are  to  be  carried  on  through  the  medium 
of  savings'  banks,  or  by  societies  esta- 
blished Sot  the  purpose,  and  of  vhich  the 
rector  or  other  minister  of  the  parish,  or 
a  resident  justice  of  Uie  peace,  shall  be 
one  of  the  trustees.  The  7  &  8  Vict  c.  8S, 
containfl  some  fresh  regulatious  as  to  these 
annuities,  as  well  as  to  other  matters  that 
concern  savings'  banks.  This  act  extends 
to  societies  for  purchasing  annuities  as 
well  as  to  savings'  banks,  and  to  Great  Bri- 
tain and  Ireland,  Berwick-upon-Tweed, 
Guernsey,  Jersey,  and  the  Isle  of  Man. 

Kules  framed  in  agreement  with  the 
statute  have  been  issued  by  the  commis- 
sioners for  the  reduction  of  the  national 
debt  These  rules  provide,  among  other 
things,  that  no  person  being  a  trustee, 
treasurer,  or  manager  of  the  society,  shall 
derive  any  emolument,  direct  or  indirect, 
from  its  funds;  that  the  treasurer,  and 
the  paid  officers  of  the  society  shall  give 
security  for  the  &ithful  execution  of  their 
trust;  that  the  age  of  the  party,  or  nomi- 
nee, upon  whose  life  the  annuity  is  con- 
tracted, must  not  be  under  fifteen  years ; 
that  no  one  individual  can  possess,  or  be 
entitled  to,  an  annuity,  or  annuities, 
amounting  altogether  to  more  than  20/. 
(30/.,  by  the  7  &  8  Vict  c  83), 
and  that  no  annuity  of  less  than  4/.  can 
be  contracted  for ;  that  minors  may  pur- 
chase aimuities.  The  annuities  are  pay- 
able half-vearly,  on  the  5th  of  January 
and  5th  of  July,  or  on  the  5th  of  April 
and  10th  of  October.  If  any  person 
wishes  to  have  an  annuity  payable  quar- 
terly, that  object  may  be  accomplished 
by  purchasing  one  half  payable  in  Janu- 
ary and  July,  and  the  other  half  payable 
in  April  and  October.    Upon  the  death 

VOL.  n. 


of  the  person  on  whose  life  the  annuity 
depends,  a  sum  equal  to  one-fourth  part 
of  the  annuity,  beyond  all  unpaid  arrears, 
will  be  payable  to  the  person  or  persons 
entitled  to  such  annmty,  or  to  their  ex- 
ecutors or  administrators,  if  claimed 
within  two  years.  These  annuities  are 
not  transferable,  unless  the  purchaser  be- 
comes bankrupt  or  insolvent,  when  the 
annuity  becomes  the  property  of  the  cre- 
ditors, and  will  be  repurchased,  at  a  ikir 
valuation,  by  the  commissioners  for  the 
reduction  of  the  national  debt  If  the 
purchaser  of  an  annuity  should  be  unable 
to  continue  the  payment  of  his  instalments, 
he  may  at  any  time,  on  giving  three 
months'  notice,  receive  back  the  whole  of 
the  money  he  has  paid,  but  without  inte- 
rest If  the  purchaser  of  a  deferred  life 
annui^  should  die  before  the  time  arrives 
at  which  the  annuity  would  have  com- 
menced, the  whole  of  the  money  actually 
contributed,  but  not  with  interest,  will  be 
returned  to  his  family  without  any  deduc- 
tion. If  a  person  who  has  contracted  for, 
or  is  entitled  to,  an  annuity,  becomes  in- 
sane, or  is  otherwise  rendered  incapable 
of  acting,  such  weekly  sum  will  be  paid 
to  his  friends  for  maintenance  and  medi- 
cal attendance  as  Uie  managers  shall  think 
reasonable,  or  any  such  other  payments 
may  be  made  as  the  urgency  of  dfie  case 
may  require,  out  of  the  sums  standing  in 
the  name  of  the  party.  Any  frauds  that 
may  be  committed  by  means  of  misstate- 
ments and  false  certificates  will  render 
void  the  annuity,  and  subject  the  parties 
offending  to  other  and  severe  penalties. 
The  rules  of  societies  Ibrmed  for  carrying 
into  effect  the  purposes  of  this  act  must 
be  signed  by  trustees,  and  duly  certified  by 
the  barrister  appointed  for  the  purpose. 

Annuity  tables,  calculated  under  the 
direction  of  Government  for  every  ad- 
missible period  of  age,  and  for  every  pro- 
bable deferred  term,  may  be  had  at  the 
office  of  the  commissioners  for  reducing 
th«  national  debt  in  the  Old  Jewry, 
London.  Every  information  respecting, 
and  forms  of  rules,  &c.,  for  the  establish- 
ment &C.  of  friendly  societies,  building 
societies,  loan  societiet  savings'  banks, 
and  government  annuity  societies,  may 
be  obtained  free  of  expense,  on  applying 
by  letter,  post-paid,  directed  to  the  Beu^- 
2u 
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rister  appointed  to  certify  the  rules  of 
fViendly  societies. 

The  5  &  6  Wm.  IV.  c.  57,  passed  in 
September,  1835,  extended  the  provisions 
of  the  9  Geo.  IV.  c:  92,  and  of  3  Wm.  IV. 
c.  14,  to  sayings'  banks  in  Scotland,  and 
enabled  existing  banks  to  conform  to  the 
said  Acts  by  preparing  and  depositing 
their  rules  pursuant  to  £ese  Acts. 

Military  or  Regimental  Savings'  Banks 
were  established  by  warrant  dated  Oc- 
tober  11,   1843.    The  following  is  the 
amount  of  all  sums  deposited  in  them 
within  the  year  ended  March  31,  1844 ; 
of  all  sums  withdrawn  during  the  same 
period ;  and  of  the  interest  allowed  upon 
such  deposits ;  and  also  of  the  number  of 
depositors  on  the  31st  of  March,  1844:-— 
£        s,    d. 
Amount  of  sums  deposited  15,069    3    2 
Amount  of  deposits  with- 
drawn       .  .         .       316  11     bi 
Amount  of  interefst  allowed      96  10     IJ 
Balance  due  by  the  public  14,849     1  llj 
Number  of  depositors  1,890. 
{Historu  of  Sauinaif  Banks,  by  J.  Tidd 
Pratt ;  The  Law  relating  to  the  Purchase 
of  Government  Annuities  through  Savings 
Banks  and  Parochial  Societies,  by  the 
same  author ;    A    Summary  of  Savings* 
Banks,  ^c,  by  the  same  author,  1846.) 
SCANDAL.    [Libel;  Slander.] 
SCHOOL&     A  school  is  a  general 
name  for  any  place  of  instruction.    Inhere 
are  schools  for  young  children,  called 
Infant  Schools;  schools  for  children  of 
more  advanced  age ;  and  schools  for  the 
higher  branches  of  learning,  as  Grammar 
Schools,  Colleges,  and  Universities.  There 
are  also  schools  for  special  branches  of 
knowledge,  as  schools  for  Agriculture, 
Medicine,  Theology,  Law,  and  so  forth. 

The  school  systems  of  all  nations  have 
8om<>thing  peculiar ;  and  the  peculiarities 
are  closely  connected  with  the  political 
system  of  each  country.  A  good  system 
of  schools  of  all  kinds  sailed  to  the  wants 
of  a  political  community  perhaps  exists 
in  no  country,  though  some  of  the  Ger- 
man states  have  perhaps  approached 
nearer  to  establishmg  such  a  system 
than  any  other  countries.  There  are 
two  modes  in  which  good  schools  may  be 
established:  a  government  may  make 
the  whole  school  system  a  part  of  ad- 


ministration, and  leave  very  little  to  indi- 
vidual enterprise  and  competition ;  or  the 
establishment  of  schools  of  all  kinds  may 
be  left  nearly  altogether  to  individual 
enterprise.  Perhaps  in  no  country  has 
either  the  one  or  the  other  mode  been 
altogether  followed.  Prussia  is  an  in- 
stance in  which  the  government  has  ap- 
parently done  most  in  the  way  of  direct- 
ing the  establishment  and  management 
of  schools ;  and  in  England,  of  all  coun- 
tries which  have  attained  a  high  dep;ree 
of  wealth  and  power  in  modem  times, 
the  government  has  perhaps  done  the 
least,  though  perhaps  in  no  country  have 
benevolent  individuals  and  associations 
of  individuals  contributed  so  largely  to 
the  establishment  of  permanent  places 
of  education.  England  is  also  the  country 
in  which  there  are  most  schools  kept 
by  individuals  for  the  q][)ject  of  private 
profit. 

It  is  impossible  to  consider  a  state  well 
organised  which  shall  not,  to  some  degree 
and  in  some  manner,  superintend  all 
places  for  education.  It  is  equally  im- 
possible to  view  education  as  well  or- 
ganised in  a  state,  if  all  competition  shall 
be  excluded  from  the  system;  and  in 
fact  there  is  no  country,  not  even  those 
in  which  education  is  most  directly  made 
a  branch  of  administration,  in  which 
some  competition  of  some  kind  does  not 
exist  In  fact,  if  it  does  not  exist  in  some 
form  and  in  some  degree,  there  will  be 
no  efficient  instruction. 

The  general  consideration  of  this  sub- 
ject is  contained  in  the  article  Edu- 
cation. 

SCHOOLS,  ENDOWED.  An  En- 
dowed School  in  England  is  a  school  which 
was  established  and  is  supported  by  funds 
given  and  appropriated  to  the  perpetual 
use  of  such  school,  either  by  the  king  or 
by  private  individuals.  The  endowment 
provides  salaries  for  the  master  and  usher, 
if  there  is  one,  and  gratuitous  instruction 
to  pupils,  either  generally  or  the  children 
of  persons  who  live  within  certain  de- 
fined limits.  Endowed  schools  may  be 
divided,  with  respect  to  the  objects  of 
the  founder,  into  grammar-schools,  and 
schools  not  grammar-schools.  A  gram- 
mar-school is  generally  defined  to  be  a 
school  in  which  the  learned  languages, 
2u  2 
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the  Latin  and  the  Greeki  are  taneht 
Endowed  schools  may  also  be  divided, 
with  respect  to  their  constitution  for  the 
purposes  of  government,  into  schools 
incorporated  and  schools  not  incorpo- 
rated. Incorporated  schools  belong  to 
the  class  of  corporations  called  eleemo- 
synary, which  comprehends  colleges  and 
halls,  and  icharter^  hospitals  or  alms- 
houses.    [Colleoe]. 

Endowed  schools  are  comprehended 
under  the  general  legal  name  of  Chari- 
ties, as  that  word  is  used  in  the  act  of  the 
43rd  of  Elizabeth,  chap.  4,  which  is  enti- 
tled, *  An  Act  to  redress  the  Misemploy- 
ment  of  Lands,  Goods,  and  Stocks  of 
Money  heretofore  given  to  Charitable 
Uses.'  Incorporated  schools  have  gene- 
rally been  founded  by  the  authority  of 
letters  patent  from  the  crown,  but  in 
some  cases  by  act  of  parliament  The 
usual  course  of  proceeding  has  been  for 
the  person  who  intended  to  give  property 
for  the  foundation  of  a  school,  to  apply 
tojthe  crown  for  a  licence.  The  licence 
is' given  in  the  form  of  letters  patent, 
which  empower  the  person  to  found  such 
a  school,  and  to  make,  or  to  empower 
others  to  make,  rules  and  regulations  for 
its  government,  provided  they  are  not  at 
variance  with  the  terms  of  the  patent 
The  patent  also  incorporates  certam  per- 
sons and  their  successors,  who  are  named 
or  referred  to  in  it,  as  the  governors  of 
the  school.  This  was  the  form  of  found- 
ation in  the  case  of  Harrow  School, 
which  was  founded  by  John  Lyon,  in 
the  fourteenth  year  of  Elizabeth,  pursu- 
ant to  letters  patent  from  the  queen. 
Sometimes  the  master  and  usher  are  made 
members  of  the  corporation,  or  the  master 
only ;  and  in  the  instance  of  Berkhamp- 
stead  School,  which  was  founded  by  act 
of  parliament  (2  &  3  Edw.  Vl.,  reciting 
certain  letters  patent  of  Henry  VIII.), 
the  corporation  consists  of  the  master  and 
usher  only,  of  whom  the  master  is  ap- 
pointed by  the  crown,  and  the  usher  is 
appointed  by  the  master.  Lands  and 
other  property  of  such  a  school  are 
vested  in  the  corporation,  whose  duty  it 
is  to  apply  them,  pursuant  to  the  terms 
of  the  donation,  in  supporting  the  school. 
Many  school  endowments  are  of  a  mixed 
lUture,  the  Amds  being  appropriated  both 


to  the  support  of  a  free-school  ud  far 
other  charitable  purposes.  These  oUts 
purposes  are  very  variooa;  bat  aoK 
them  tiie  union  or  connection  of  sa  bos* 
pital  or  almshouse  with  a  firee^cbool  ii  ' 
one  of  the  most  oommoD. 

Where  there  is  no  charter  of  iaeorpo- 
ration,  which  is  the  case  in  a  great  ddb- 
ber  of  school  endowments,  the  hods  s&d 
other  property  of  the  school  are  vesed 
in  trustees,  whose  duties,  as  to  the  s#* 
cation  of  the  funds,  are  the  same  a$  n 
the  case  of  an  incorporated  schooL  It  is 
necessary  from  time  to  time  for  thesccaai 
trustees  to  add  to  their  numbers  bj  seeb 
legal  'modes  of  conveyance  as  shaU'teat 
the  school  property  in  them  and  dieiev 
trustees  jointiy.  These  oonyeyanoessoBie- 
times  cause  a  considerable  expease;  ti>i 
when  they  have  been  neglected,  and  the 
estates  have  consequentiy  become  -veatA 
in  the  heir-at-law  of  the  surviving  tmstet 
some  difficulty  is  occasionally  expenneed 
in  finding  out  tiie  perscm  in  whom  & 
school  estates  have  thus  become  ▼esk^ 
When  the  school  property  consists  d 
money,  the  same  kind  of  difficulty  vets: 
and  money  is  also  more  liable  to  belotf 
than  land. 

Every  charity,  and  schools  amongst  tk 
rest,  seems  to  be  subject  to  visitatiaD.  ^e 
shall  first  speak  of  incorporated  schocK 

The  founder  may  make  the  persoos  to 
whom  he  gives  the  school  propeitToe 
trust  also  the  governors  of  his  foundatifls 
for  all  purposes ;  and  if  he  names  do  sfic 
cial  visitor,  it  appears  that  sach  peisotf 
will  be  visitors  as  well  as  trustees.  Ui« 
names  a  person  as  visitor,  such  person  i> 
called  a  special  visitor ;  and  it  is  a  pat 
ral  rule  that  if  the  founder  nain»  &> 
special  visitor,  and  does  not  ooostitofirthe 
governors  of  his  foundation  the  Tisiton. 
the  heir-at-law  of  the  founder  will  bf 
visitor ;  and  if  there  is  no  heir^t4a^ 
tfie  crown  will  visit  by  the  lord  keefff^ 
the  great  seal  The  king  is  visitor  of  aU 
schools  founded  by  himself  or  his  «!»«• 
tors.  The  duties  of  trustees  and  Trnten 
are  quite  distinct,  whether  the  same  p«^ 
sons  are  trustees  and  visitors,  or  the  tr» 
tees  and  visitors  are  different*  It  is  v 
duty  of  trustees  to  preserve  tfw  wW 


property,  and  to  apply  it  to  the  pari** 
mteaded  by  the  founder.    In  respect « 
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their  trust,  trustees  are  subject  to  the 
jurisdiction  of  the  Court  of  Chancery, 
like  all  other  trustees ;  and  of  course  they 
are  answerable  for  all  misapplication  of 
the  fttnds.  It  is  the  visitor^s  duty  to  in- 
quire into  the  behaviour  of  the  master 
and  usher  in  their  respective  offices,  and 
into  the  general  conduct  of  the  school. 
He  must  judge  according  to  the  founder's 
rules,  which  he  cannot  alter  unless  he  is 
empowered  by  the  terms  of  the  donation 
to  do  so.  There  seems  to  be  no  reason 
for  supposing  that  the  king,  in  respect  of 
royal  foundations,  has  any  further  power 
than  other  persons,  and  consequently  he 
cannot  alter  the  terms  of  the  donation, 
unless  this  power  was  originally  reserved 
to  the  founder  and  his  successors ;  but  on 
this  matter  there  may  be  some  difference 
of  opinion.  The  visitor,  or  those  who 
have  visitorial  power,  can  alone  remove  a 
master  or  usher  of  an  endowed  school. 
The  Court  of  Chancery  never  removes  a 
master  or  usher,  when  they  are  part  of 
the  corporate  body,  on  the  general  prin- 
ciple that  this  court  has  no  ^wer  to 
remove  a  corporator  of  any  lund;  and 
when  there  is  a  visitor,  or  persons  with 
visitorial  power,  the  Court  never  attempts 
directly  to  remove  a  master  or  usher, 
even  if  they  are  not  members  of  the  cor- 
poration. (17  Ves.,  Att-Gen.  v.  the  Earl 
of  Clarendon.) 

Trustees  of  endowed  schools  which  are 
not  incorporated  are  accountable  in  a 
court  of  equity  for  the  management  of 
the  school  property.  But  the  internal 
management  of  the  school  still  belongs 
to  the  special  visitor,  if  there  is  one ;  and 
if  there  is  no  special  visitor  it  belongs  to 
the  founder's  heir.  Trustees  of  endowed 
schools,  simply  as  such,  are  merely  the 
guardians  of  the  property,  as  already 
observed ;  and  it  is  their  duty  to  take  care 
of  it,  and  to  apply  the  income  according 
to  the  foundei^s  intention.  It  has,  how- 
ever, happened  that  in  schools  not  incoi^ 
porated  the  jurisdiction  of  the  Court  of 
Chancery  and  the  visitorial  jurisdiction 
have  not  been  kept  quite  distinct;  and 
cases  have  arisen  in  which  it  has  been 
found  difficult  to  determine  what  ought  to 
be  the  proper  mode  of  proceeding. 

A  free  grammar-school  is  an  endow- 
ment for  teaching  the  learned  languages. 


or  Greek  and  Latin,  and  for  no  other 
purpose,  unless  the  founder  has  prescribed 
other  things  to  be  taught  besides  gram- 
mar. This  legal  meaning  of  the  term 
grammar-school  has  been  fixed  by  va- 
rious judicial  decisions,  and  it  appears  to 
be  established  that,  if  the  founder  merely 
expresses  his  intention  to  found  a  gram- 
mar-school, the  school  must  be  a  school 
for  teaching  Latin  and  Greek  only,  at 
least,  so  far  as  the  teaching  is  gratuitous; 
other  branches  of  instruction  may  be 
introduced,  but  the  scholars  must  pay  for 
this  extra  instruction.  If  it  should  hap- 
pen that  the  endowment  has  for  a  long 
time,  been  perverted  from  its  proper  pur- 
poses, this  will  not  prevent  the  Court  of 
Chancery  from  declaring  a  school  origin- 
ally designed  for  a  grammar-school  to  be 
still  a  grammar-school,  and  it  will  ^ve 
the  proper  directions  for  carrying  mto 
effect  the  founder's  intentions,  whatever 
may  be  the  length  of  time  during  which 
they  have  been  disregarded.  This  was 
the  case  with  the  grammar-school  of 
Hi^hgate,  in  the  coun^  of  Middlesex, 
which  was  founded  by  Sir  Roger  Cholme- 
ley,  under  letters  patent  of  Queen  Eliza- 
beth, under  the  title  of  the  Free  Gram- 
mar-school of  Soger  Cholmeley,  Knight. 
The  statutes  were  made  in  1671,  by  the 
wardens  and  governors,  with  the  consent 
of  the  Bishop  of  London,  under  the  au- 
thority of  the  letters  patent  The  first 
statute  ordered  that  the  schoolmaster 
should  be  a  graduate,  and  should  teach 
yonn^  children  their  A,  B,  C,  and  other 
English  books,  and  to  write,  and  also  in 
their  grammar  as  they  should  grow  up 
thereto.  An  information  which  was  filed 
against  the  governors,  charged  that  the 
school  had  been  converted  from  a  free 
grammar-school  into  a  mere  charity 
school,  and  that  the  governors  had,  in 
other  ways,  abused  their  trust  The  fiicts 
of  the  abuse  were  established,  but  it  was 
shown  that,  so  far  back  as  living  memory 
could  go,  the  school  had  been  merely  a 
place  of  instruction  in  English,  writing, 
and  arithmetic;  and  also  that,  in  other 
respects,  the  statutes  had  not  been  ob- 
served as  far  back  as  the  year  1649.  Not- 
withstanding this,  it  was  declared  by  the 
chancellor  (Eldon)  that  this  was  a  school 
originally  intended  for  the  purpose  of 
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teaching  grammar,  and  a  decree  was 
made  for  restoring  the  school  according 
to  the  intention  of  the  founder.  Bat  it 
appears  from  the  first  statute  that  the 
school  was  also  intended  to  be  an  English 
school. 

As  to  teaching  something  besides  Latin 
and  Greek  in  an  endowed  school.  Lord 
Eldon  observes  (Att.-Gen.  r.  Hartley, 
2  J.  &  W.,  378),  "  if  there  was  an  antient 
free  grammar-school,  and  if  at  all  times 
something  more  had  been  tanght  in  it 
than  merely  the  elements  of  the  learned 
lang^^s,  that  usage  might  engraft  upon 
the  institution  a  right  to  have  a  construc- 
tion put  upon  the  endowment  different 
from  what  would  have  been  put  upon  it 
if  a  different  usage  had  obtained.'*  When 
the  founder  has  only  intended  to  establish 
a  grammar-school,  and  has  applied  all 
the  funds  to  that  purpose,  none  of  them 
can  be  properly  applied  to  any  other 
purpose,  such  as  teaching  the  modem 
languages  or  other  branches  of  know- 
ledge. When  the  Amds  of  a  school  have 
increased  so  as  to  be  more  than  sufficient 
for  the  objects  contemplated  by  the 
founder,  the  Court  of  Chancery  will  di- 
rect a  distribution  of  the  increased  funds, 
but  it  will  still  apply  the  funds  to  objects 
of  the  same  kind  as  those  for  which  the 
founder  gave  bis  property.  If  then  a 
founder  has  given  his  property  solely  for 
the  support  of  a  grammar-school,  it  is  in- 
consistent with  his  intention  to  apply  anv 
part  of  the  funds  to  other  purposes,  such 
for  instance  as  paying  a  master  for  teach- 
ing writing  and  arithmetic ;  and  yet  this 
has  been  done  by  the  Court  of  Chancery 
in  the  case  of  Monmouth  school  (S  Russ., 
530)  and  in  other  cases.  The  foundation 
of  Monmouth  school  consists  of  an  alms- 
house, a  free  grammar-school  for  the  edu- 
cation of  boys  in  the  Latin  tongue,  and 
other  more  polite  literature  and  erudition, 
and  a  preacher.  The  letters  patent  de- 
clared that  '*  all  issues  and  revenues  of 
lands  to  be  given  and  assigned  for  the 
maintenance  of  the  almshouse,  school,  and 
preacher,  should  be  expended  in  the  sus- 
teutation  and  maintenance  of  the  poor 
people  of  the  almshouse,  of  the  master 
and  under-master  of  the  school,  and  of 
the  preacher,  and  in  repairs  of  llie  lands 
and  possessions  of  the  charity."     Not- 


withstanding thU,  the  Court  of  Okc&tt 
appointed  a  writing-master,  at  a  sak.7  c!' 
60<.  per  annum,  to  be  paid  out  cf  tik 
issues  and  revenues ;  and  thus  ittockan; 
60/.  per  annum  fVom,  those  to  ▼bom  "^ 
founder  had  given  it.  This  wsb  d« 
on  the  authority  of  a  case  in  die  fsr 
1797,  which  was  itself  a  had  preccdst 

Lord  Eldon's  decision  in  t^  cee  e: 
Market  Bosworth  school  (AtL-Gen.  r 
Dixie,  3  Russ.,  534)  established  an  1^ 
in  the  school,  whose  sole  oceopatioo  ^ 
to  be  to  instruct  the  scholars  in  EogG^ 
writing,  and  arithmetic,  and  it  gave  tk 
usher  a  salary  of  90L  per  annum  oet*^' 
the  school  funds.  But  in  doing  this  Lort 
Eldon  merely  did  what  the  donor  i> 
tended.  Market  Bosworth  is  one  of  ^ 
grammar-schools  in  which  the  fosBtte 
has  directed  that  other  things  sbov}^  ^' 
taught  besides  Latin  and  Greek.  A^ 
cording  to  the  statutes,  thesebooiwi 
be  divided  into  two  branchy  the  k>*r 
school  and  the  upper;  and'*  in  tbcift-' 
form  of  the  lower  school  shall  be  tK^ 
the  A,  B,  C,  Primer,  Testament,  tnd  o4e 
English  books."  In  tiie  upper  schod  ^ 
instruction  was  confined  to  Latin,  Gfk^ 
and  Hebrew.  It  is  therefore  b  this** 
as  clear  that  the  founder's  intentioo  ^ 
carried  into  effect  by  the  decree  of  * 
court,  as  it  is  clear  that  in  the  esse  of  ^ 
Monmouth  school  such  intention  vts  tip* 
lated.  The  case  of  Monmouth  si^ 
however,  furnished  a  precedent,  vliio 
has  been  followed  in  otlwr  cases. 

There  are  many  grammar-schools » 
which  nothinff  is  provided  for  or  ncchis 
intended  by  the  founder  except  iostn^ 
tion  in  grammar,  whidi,  as  the  tenn  v« 
then  understood,  appears  to  have  ibo^ 
only  the  Latin  and  Greek  ^F*■^^* 
sometimes  only  Latin  perhaps,  w^ 
provision  is  made  for  other  instrae©^ 
m  addition  to^  or  rather  aa  prepin^ 
to,  the  grammar  instruction,  wfj^^; 
expression  like  those  already  BMOtioDec 
in  the  case  of  Highgate  and  Market  d» 
worth  schools  have  been  used  by  v^ 
founder  or  the  makers  of  the  etotati< 
In  the  founder's  rules  for  the  grso*^ 
Sfthool  of  Manchester,  which  htf  novc 
income  of  above  40002.  per  amiom.  i|  * 
said, "  The  high-master  for  the  tune  l»^ 
shall  always  appoint  one  of  his  sebobn 


SCHOOLS,  ENDOWED.       [  663  ]       SCHOOLS,  ENDOWED. 


as  he  thinketh  best,  to  instruct  and  teach 
ill  the  one  end  of  the  school  all  in&nts 
that  shall  come  there  to  learn  their 
A,  B,  C,  Primer,  and  sorts,  till  they  being 
in  grammar,"  Sec,  In  all  cases  of  gram- 
mar-schools where  this  instruction  is  to 
be  given,  it  was  eyidentlj  intended  as  a 
preparation  for  and  not  as  a  substitute 
for  grammar.  It  was  therefore  clearly 
an  abuse  in  the  case  of  the  Highgate 
school  to  haye  converted  it  into  a  mere 
school  for  reading,  writing,  and  arith- 
metic; but  it  is  equally  an  abuse  in  the 
case  of  the  Manchester  school  to  make 
the  following  regulation  as  to  the  ad- 
mission of  pupils,  which  was  in  force  at 
the  time  of  the  Charity  Commissioners' 
Inquiry :  *'  All  boys  who  are  able  to  read 
are  adUtted  on  application  to  the  head 
master  into  the  lower  school,  where  the^ 
are  instructed  in  English  and  the  rudi- 
ments of  Latin  by  the  master  of  that 
school.  They  are  so  admitted  about  the 
age  of  six  or  seven." 

Grammar-schools  have  now  for  a  long 
time  been  solely  regulated  by  the  Court 
of  Chancery,  which,  though  affecting 
merely  to  d^  with  them  in  respect  of  the 
trusts  and  the  application  of  the  trust- 
monies,  has  in  act  gone  much  &rther. 
The  court  may  be  applied  to  for  the  pur- 
pose of  establishing  a  school  where  funds 
have  been  given  for  the  purpose,  but  the 
object  cannot  be  effected  without  the  aid 
of  the  court  It  may  also  be  applied  to 
for  the  purpose  of  correctmg  a  misappli- 
cation of  the  funds.  The  court  may  also 
be  Implied  to  in  order  to  sanction  the  ap- 
plication of  the  school  funds  when  they 
have  increased  beyond  the  amount  re- 
quired for  the  purposes  indicated  by  the 
founder.  Such  surplus  funds  are  often 
applied  in  establishing  exhibitions  or  an- 
nual allowances  to  be  paid  to  meritorious 
boys  who  have  been  educated  at  the 
school,  during  their  residence  at  college. 
The  master's  scheme  for  the  regulation  of 
Tunbridge  school  in  Kent,  which  was 
confirmea  by  the  Court  of  Chancery, 
established  sixteen  exhibitions  of  100/. 
each,  which  are  tenable  at  any  college  of 
Oxford  or  Cambridge,  and  payable  out 
of  the  founder's  endowment.  It  also  ex- 
tended the  benefits  of  the  school  beyond 
the  limits  fixed  by  the  founder,  and  made 


various  other  regulations  for  the  improve- 
ment of  the  school,  having  regard  to  the 
then  annual  rents  of  the  sdiool  estates. 

When  the  application  has  been  an 
honest  one,  the  schemes  sanctioned  by  the 
Court  of  Chancery  may  generally  be  con- 
sidered as  aiming  at  least  to  carry  the 
founder's  intention  into  effect,  and  as  cal- 
culated on  the  whole  to  benefit  the  school. 
But  in  some  cases  decrees  have  been  ob- 
tained by  collusion  amon^  all  the  parties 
to  the  suit,  against  which  it  is  no  security 
that  the  attorney-general  is  a  necessary 
party  to  all  bills  and  informations  about 
charities.  The  founder  of  a  school  and 
hospital  in  one  of  the  midland  counties, 
among  other  things,  appointed  that  *'  the 
schoolmaster  should  be  a  single  person,  a 
graduate  in  one  of  the  universities  of 
Oxford  or  Cambridge,"  &c. ;  and  he  did 
"  further  will  that  if  any  schoolmaster  so 
to  be  chosen  should  marry  or  take  any 
woman  to  wife,  or  take  upon  him  any 
cure  of  souls,  or  preach  any  constant 
lecture,  then  in  every  of  the  said  cases  he 
should  be  disabled  to  keep  or  continue  the 
said  school."  The  trustees  dispensed  with 
these  restrictions  and  qualifications,  but 
afterwards  finding  that  they  could  not  do 
this,  they  applied  to  the  Court  of  Chan- 
cery :  and  the  court  ordered,  among  other 
things,  that  a  clerg^-^man  should  be  the 
h&uf  master,  though  the  founder  did  not 
intend  to  exclude  laymen ;  and  that  the 
head  master  was  not  to  be  restricted  from 
marrying  or  taking  upon  him  the  cure  of 
souls,  &c.  This  mode  of  dealing  with  a 
founder's  rules  has  not  much  appearance 
of  an  attempt  to  carry  them  into  effect 

This  clause  about  marrying  occurs  in 
the  rules  of  several  grammar-schools,  for 
instance  in  those  of  Harrow  school.  The 
rule  may  be  wise  or  unwise ;  but  it  was 
once  observed,  and  it  ought  to  be  observed 
still,  until  it,  is  altered  by  the  proper  au- 
thority. 

It  appears  from  the  rules  of  many 
grammar-schools  that  religious  instruc- 
tion according  to  the  principles  of  the 
Church  of  England,  as  established  at  the 
Reformation,  is  a  part  of  the  instruction 
which  the  founder  contemplated;  and 
when  nothing  is  said  about  religious  in- 
struction, it  is  probable  that  it  was  always 
the  practice  to  give  such  instruction  m 
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grammar-schools.  That  it  was  part  of 
the  discipline  of  such  schools  before  the 
Reformation  cannot  be  doubted,  and  there 
is  no  reason  why  it  should  haye  ceased  to 
be  so  after  the  Reformation,  as  will  pre- 
sently appear.  It  is  generally  asserted 
that  in  every  grammar-school  religious 
instruction  ought  to  be  given,  and  accord- 
ing to  the  tenets  of  the  Church  of  Eng- 
land ;  and  that  no  person  can  undertake 
the  office  of  schoolmaster  in  a  grammar- 
school  without  the  licence  of  the  ordinary. 
This  latter  question  was  argued  in  the 
case  of  Rex  r.  the  Archbishop  of  York. 
(6  71  R.,  490.)  A  mandamus  was  di- 
rected to  the  archbishop  directing  him  to 
license  R.  W.  to  teach  in  the  grammar- 
school  at  Skipton,  in  the  county  of  York. 
The  return  of  the  archbishop  was  that 
the  licensing  of  schoolmasters  belongs  to 
the  archbishops  and  bishops  of  England ; 
that  R.  W.  had  refhsed  to  be  examined; 
and  he  relied  as  well  on  the  antient  canon 
law  as  upon  the  canons  confirmed  in 
1603  by  James  I.  (Tfte  Conxtitutiona 
and  Canons  Ecclegiastical,  'Schoolmas- 
ter,' 77,  78,  79.)  The  return  was  al- 
lowed, and  consequently  it  was  deter- 
mined that  the  ordinary  has  power  to 
license  all  schoolmasters,  and  not  merely 
masters  of  grammar-schools.  As  to 
schoolmasters  generally,  the  practice  is 
discontinued,  and  probably  it  is  not  al- 
ways observed  in  Uie  case  of  masters  of 
grammar-schools. 

The  form  of  the  ordinary's  licence  is 
as  follows : — "  We  give  and  grant  to  you, 
A.  B.,  in  whose  fidelity,  learning,  good 
conscience,  moral  probity,  sincerity,  and 
diligence  in  religion  we  do  fully  confide, 
our  licence  or  faculty  to  perform  the 
office  of  master  of  the  grammar-school  at 
H.,  in  the  county,  &c.,  to  which  you 
have  been  duly  elected,  to  instruct,  teach, 
and  inform  boys  in  grammar  and  other 
useful  and  honest  learning  and  know- 
ledge in  the  said  school  allowed  of  and 
established  by  the  laws  and  statutes  of 
this  realm,  you  having  first  sworn  in  our 
presence  on  the  Holy  Evangelists  to  re- 
noimce,  oppose,  and  reject  all  and  all 
manner  of  foreign  jurisdiction,  power, 
authority,  and  superiority,  and  to  bear 
faith  and  true  allegiance  to  her  majesty 
Queen  Victoria,  &c.,  and  subscribed  to 


the  thir^-nine  articles  of  religioD  of  Ae 
United  Church  of  England  and  Iicba^ 
and  to  the  three  articles  of  the  diim- 
sixth  canon  of  1603,  and  to  sH  chbcs 
contained  in  them,  and  harhi^  ak* 
before  us  subscribed  a  declaratioo  oi 
your  conformity  to  the  Litaigj  of  thf 
United  Church  of  England  ana  Ireitr4 
as  is  now  by  law  estauisbed.  In  ^testi- 
mony,' &c 

From  this  licence  it  appears  diat  ^ 
master  of  every  school  who  is  lieeoacd  \j 
the  ordinary  must  be  a  member  of  tW 
Church  of  England,  and  must  take  tb* 
oath  and  make  the  subscriplkias  cii 
declarations  which  are  recited  in  toe 
licence. 

It  is  a  common  notion  that  the  master 
of  a  grammar-school  must  be  a'  gnMioiie 
of  Oxford  or  Cambridge,  and  in  k^ 
orders;  and  such  is  the  present  pncMc: 
But  it  is  by  no  means  always  tiie  esse 
that  the  rules  of  endowed  sefaook  r- 
quire  the  master  to  be  in  holy  ofd«^ 
The  founders  seem  generally  to  ha^ 
considered  this  a  matter  of  indiffinenff. 
but  many  of  them  provided  tiiat  if  the 
master  was  in  orders,  or  took  ordets,  hf 
should  not  at  least  eneomber  hamstit 
with  the  cure  of  souls.  The  ipinadft 
clearly  was,  that  the  master  of  a  graa- 
mar-school  should  devote  himself  sdch 
to  that  work,  and  it  was  a  good  priocipk. 
The  Court  of  Chancery  has  in  varies 
cases  ordered  that  the  master  shoald  h?  a 
clergyman,  where  the  founder  has  not  s^^ 
ordered.  Dean  Colet,  the  foooder  cf 
St  Paul  s  School,  London,  ordered  hj 
his  statutes,  that  neither  of  the  mas^s 
of  that  school,  if  in  orders,  nor  theckap- 
lain,  shall  have  any  benefice  with  core  or 
service  which  may  hinder  the  bnsiDess  ci 
the  school.  He  appointed  a  chaplain  id 
the  school,  thereby  appearing  to  intend 
that  the  religious  instruction  dHNtldaoi 
be  given  bv  me  masters  of  grammar»<wfao 
would  be  nilly  employed  otherwise. 

It  has  sometimes  been  doubted  whedxr 
a  master  of  a  grammar-school  ooqU  boh) 
ecclesiastical  preferment  with  it.  If  the 
founder  has  not  forbidden  this;  there  ii 
no  rule  of  law  which  prevaits  him.  1/ 
the  holding  of  the  two  offices  shosM 
cause  him  to  neglect  the  duties  of  eitbff. 
the  remedy  is  just  the  same  as  if  ha  mf- 
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I«ct)ed  either  of  hU  offices  fbr  any  other 
cause. 

Many  grammar-schools  are  only  free  to 
the  children  of  a  particular  parish,  or 
of  some  particular  parishes;  but  this 
privilege  has  occasionally  been  ex- 
tended to  .a  greater  surface,  as  in  the 
case  of  Tunbridge  school.  Some  are  free 
to  ail  persons,  which  is  the  case  with 
some  of  King  Edward  Vl.'s  endowments. 
Sometimes  the  number  of  free  boys  is 
limited,  but  the  master  is  allowed  to  take 
pay  scholars,  either  by  usage  or  by  the 
founder's  rules.  At  present  the  practice 
is  for  masters  of  grammar-schools  to 
take  boarders  if  they  choose,  but  in  some 
cases  the  number  is  limited.  Abuses  un- 
doubtedly have  arisen  from  the  practice 
of  the  master  taking  boarders,  and  the 
children  of  ^e  parish  or  township  for 
vrhlch  the  school  was  intended  have  been 
neglected  or  led  to  quit  the  school  some- 
times in  consequence  of  the  head  master 
being  solely  intent  on  having  a  profitable 
boai^ing  school.  But  in  most  cases 
the  school  has  benefited  by  the  master 
taking  boarders ;  and  this  has  frequently 
l>een  the  only  means  by  which  the  school 
has  been  able  to  maintain  itself  as  a 
grammar-school.  When  the  situation  has 
been  a  good  one,  an  able  master  has  often 
been  found  willing  to  take  a  grammar- 
school  with  a  house,  and  a  small  salary 
attached  to  it,  in  the  hope  of  making  up 
a  competent  income  by  boarders.  Ae 
this  can  only  be  efieeted  by  the  master's 
care  and  diligence  in  teaching,  a  small 
neighbourhood  has  thus  frequently  en- 
joyed the  advantage  of  its  grammar^ 
fichool,  which  otherwise  would  have  been 
lost. 

There  has  never  been  any  general 
superintendence  exercised  over  Sie  en- 
dowed schools  of  this  country.  The 
Court  of  Chancery  only  interferes  when 
it  is  applied  to,  and  then  only  to  a  certain 
extent;  and  visitore  are  only  appointed 
for  particular  endowments;  they  are 
also  often  ignorant  of  their  powers,  and 
they  rarely  exercise  them.  As  many  of 
these  places  have  only  small  endow- 
ments, are  situated  in  obscure  parts, 
with  the  property  vested  in  unincorpo- 
rated trustees,  who  are  ignorant  of  their 
duty,  and  sometimes  careless  about  it,  [ 


we  may  easily  conceive  that  these  schools 
would  be  liable  to  suffer  from  fraud  and 
neglect,  both  of  trustees  and  masten; 
and  this  has  been  the  case.  The  object 
of  the  statute  of  Elizabeth  was  to  redress 
abuses  in  the  management  of  charities 
generally:  but  a  great  many  endow- 
ments for  education  were  excepted  from 
the  operation  of  that  statute,  which  in- 
deed seems  not  to  have  had  much  effect, 
and  it  soon  fell  nearly  into  disuse.  Ap- 
plications for  the  redress  of  abuses  have, 
from  time  to  time,  been  continually 
making  to  the  Court  of  Chancery,  and 
Berkhampstead  school  has  now,  for  a 
full  century,  been  before  the  court  In 
many  cases  the  govemon  of  schools  have 
obtained  Acts  of  Parliament  to  enable 
them  better  to  administer  the  funds. 
This  was  done  in  the  case  of  Maccles- 
field school  by  an  Act  of  the  year  1774, 
and  another  for  the  same  school  has  re- 
cently been  obtained.  An  Act  of  Parlia- 
ment was  also  obtained  in  1831  for  the 
free-school  of  Birmingbani,  the  property 
of  which  had  at  that  time  increased  con- 
siderably in  value,  and  is  still  increas- 
ing. Both  these  schools  were  founda- 
tions of  Edward  VI.,  and  were  endowed 
with  the  property  of  suppressed  religious 
foundations- 

The  condition  of  the  endowments  for 
education  in  England  may  now  be  col- 
lected from  the  Reports  of  the  Commis- 
sionere  for  Inquiry  into  Charities.  In 
1818  commissionera  were  appointed  under 
the  great  seal,  pursuant  to  an  Act  passed 
in  the  58th  year  of  the  reign  of  George 
III.,  entitled  **An  Act  for  appointing 
Commissionera  to  inquire  concerning 
Charities  in  England  for  the  Education 
of  the  Poor."  A  great  many  places  were 
excepted  from  the  operation  of  this  Act 
The  conmiission  was  continued  and  re- 
newed under  various  Acts  of  Parliament, 
the  last  of  which  (5  &  6  Wm.  IV.  c.  71) 
was  entitled  <*  An  Act  for  appointing 
Commissionera  to  continue  the  Inquiries 
concerning  Charities  in  England  and 
Wales  until  the  1st  day  of  August,  1837." 
All  the  exceptions  contained  m  the  firat 
Act  were  not  retained  in  the  last;  but  the 
last  Act  excepted  the  following  places 
from  inquiry :  **  The  univereities  of  Ox- 
ford and  Cambridge,  and  the  colleges 


SCHOOLS,  ENDOWED.       [  666  ]       SCHOOLS,  ENDOWED, 


and  halls  within  the  same;  all  schools 
and  endowments  of  which  such  nuiversi- 
ties,  colleges,  or  halls  are  trustees;  the 
colleges  of  Westminsti'r,  Eton,  and  Win- 
chester ;  the  Charter  House ;  the  schools 
of  Harrow  and  Rugby ;  the  Corporation 
of  the  Trinity  House  of  Deptford  Strond ; 
cathedral  and  collegiate  churches  within 
England  and  Wales ;  funds  applicable  to 
the  benefit  of  the  Jews,  Quakers,  or  Ro- 
man Catholics,  and  which  are  under  the 
superintendence  and  control  of  persons 
of  such  persuasions  respectsvely."  Under 
the  last  Act  the  Commissioners  completed 
their  inquiries  into  endowments  for  edu- 
cation and  other  charides,  with  the  excep- 
tions aboye  specified.  The  Reports  of 
the  Commissioners  contain  an  account  of 
the  origin  and  endowment  of  each  school 
which  was  open  to  their  inquiry,  and  also 
an  account  of  its  condition  at  the  time  of 
the  inquiry.  The  Reports  are  xery  bulky 
and  voluminous,  and  consequently  cannot 
be  used  by  any  person  for  the  purpose  of 
obtaining  a  general  yiew  of  the  state  of 
these  endowments;  but  for  any  particular 
endowment  they  may  be  consultc^l  as  being 
the  best,  and  in  many  cases  the  only 
accessible  sources  of  information. 

The  number  of  grammar-schools 're- 
ported on  by  the  Commissioners  is  700 ; 
the  number  of  endowed  schools  not  clas- 
sical, 21 50 ;  and  of  charities  for  education 
not  attached  to  endowed  schools,  S390. 
The  income  of  srammar-schools  reported 
on  is  152,0477.  \As.  Id,;  of  endowed 
schools  (not  classical),  141,385/.  2s.  6(f.; 
and  of  the  other  charities  giyen  for  or 
apgied  to  education,  19,112^  Ss.  Sd. 

The  previous  remarks  on  grammar- 
schools  must  be  taken  subject  to  the  pro- 
yisions  contained  in  a  recent  Act  of  Par- 
liament, which  is  the  only  attempt  that 
has  been  made  by  the  legislature  to  re- 
gulate schools  of  this  class.  This  Act 
ra  &  4  Vic.  c.  77)  is  entitied  "  An  Act 
for  improving  the  Condition  and  extend- 
ing the  Benefits  of  Grammar-Schools." 
The  Act  recites,  among  other  things, 
that  the  **  patrons,  visitors,  and  governors 
of  such  grammar-schools  are  generally 
unable  of  their  own  authority  to  establish 
any  other  system  of  education  than  is 
expressly  provided  for  by  the  foundation, 
and  her  majesty's   courts  of  law  and 


equity  are  frequently  unable  to  give  ade> 
quate  relief,  and  in  no  case  but  at  odc- 
siderable  expense.'*  The  Act  tiien  de 
dares  that  the  courts  of  e^jaitr  shall  biT* 
power,  as  in  the  Act  provided,  "to  lukt 
such  decrees  or  orders,  as  to  ^  a^i 
courts  shall  seem  expedient,  as  well  fe> 
extending  the  system  of  edueaike  r  I 
other  useftil  branches  of  literatore  a»! 
science,  in  addition  to  or  (subject  to  sk 
provisions  thereinafter  oontmined)  inbai 
of  the  Greek  and  Latin  langoagei;.  or 
such  other  instruction  as  may  te  reqaired 
by  the  terms  of  the  foiundatioo  or  Hat 
then  existing  statutes,  as  also  for  extecd- 
ing  or  restricting  the  freedom  or  tk 
right  of  admission  to  such  school,  by  <i^ 
termining  tiie  number  or  the  qiiaikar 
tions  of  boys  who  may  therafier  l« 
admissible  tiiereto  as  free  schobis  <w 
otherwise,  and  for  setding  the  tens  r< 
admission  to  and  continuance  in  tiie  saav. 
and  to  establish  such  schemes  fiH*  ^ 
application  of  the  revenues  of  any  «ad 
schools  as  may  in  the  c^nioa  of  tk 
court  be  oondudve  to  the  reoderin^  er 
maintaining  such  schools  in  the  gnaUR 
degree  efficient  and  useful,  widi  dse  r- 
ffard  to  the  intentions  of  the  rcspeeirre 
founders  and  Ixtne&ctors,  and  to  decbit 
at  what  period, 'and  upon  what  evmt. 
such  decrees  or  orders,  or  any  direcdoes 
contained  therein,  shall  be  broo^  isS) 
operation;  and  that  such  decrees  sad 
orders  shall  have  force  and  effect,  wr.- 
withstanding  any  provisions  contaiifted  la 
the  instruments  of  foundation,  endov- 
ment,  or  benefoction,  or  in  ti^e  then  ex- 
isting statutes ;"  but  it  is  provided,  tksr 
if  there  shall  be  any  special  visitor  i^ 
pointed  by  the  founder  or  other  coe* 
petent  authority,  he  shall  be  heard  <s 
the  matters  in  question  before  the  coer: 
makes  any  orders  or  decrees. 

This  enactment  extends  the  power  cf 
the  court  over  grammar-schools  very 
considerably,  as  will  appear  from  whtt 
has  been  said ;  not  so  much  however,  if 
we  view  what  the  court  has  done,  as  if 
we  take  the  declarations  of  the  most  eB>- 
nent  ^QJt^  judges  as  to  what  the  eocit 
can  da  The  power  however  of  diangii^ 
a  grammar-school  into  one  not  a  grsa- 
mar-school,  which  is  given  by  tins  Act. 
is  a  considerable  exteudoa  of  astiboritT . 
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bat  the  power  is  limited  to  cases  (§  3) 
-where  the  necessity  of  sach  a  change 
arises  from  insafficiency  of  the  revenues 
of  a  grammar-school  lor  the  purpose  of 
such  school.  But  this  provision,  as  it 
has  properly  been  remarked,  will  be  of 
-very  difficult  application;  for  in  many 
successful  grammar-schools  the  revenue 
is  small,  and  in  some  which  are  not  suc- 
cessful it  is  large.  Smallness  of  revenue, 
therefore,  will  uot  of  itself  prove  *'  insuffi- 
ciency of  revenues'*  in  the  sense  intended 
by  the  Act  The  same  section  contains 
also  a  provision,  that  except  in  this  case 
of  insufficient  revenues,  the  court  shall 
not  by  this  Act  be  authorised  to  dispense 
with  any  statute  or  provision  now  exist- 
ing, so  fiu*  as  relates  to  the  qualification 
of  any  schoolmaster  or  under-master. 
The  dispensing  power  then  which  the 
court  has  often  assumed,  as  shown  in 
some  instances  above  mentioned,  remains 
as  it  was  ;  that  is,  it  does  not  exist  at  all. 

When  a  grammar-school  shall  have 
been  made  into  another  kind  of  school 
nnder  the  provisions  of  this  Act,  it  is 
still  to  be  considered  a  grammar-school, 
and  subject  to  the  jurisdiction  of  the  or- 
dinary as  heretofore. 

In  case  there  shall  be  in  any  city,  town, 
or  place,  any  grammar-school  or  gram- 
mar-schools with  insufficient  revenues, 
they  may  be  united,  with  the  consent  of  the 
visitor,  patron,  and  governor  of  every 
school  to  be  effected  thereby.  The  legal 
meaning  of  city  and  town  (township)  is 
sufficiently  precise,  but  ** place"  has  no 
legal  meaning,  and  the  framers  of  the 
Act  have  forgotten  to  give  it  one  in  their 
25th  section,  which  treats  of  the  construc- 
tion of  terms  in  that  Act. 

The  court  is  also  empowered  (§  14)  to 
enlarge  the  powers  of  those  who  have 
**  authority  by  way  of  visitation  or  other- 
wise in  resnect  of  the  discipline  of  any 
grammar-scliool ;"  and  where  no  autho- 
rity by  way  of  visitation  is  vested  in  any 
known  person,  the  bishop  of  the  diocese 
may  apply  to  the  Court  of  Chancery, 
stating;  the  facts,  and  the  court  may,  if  it 
so  thmk;fit,  give  the  bishop  liberty  to 
visit  and  regulate  the  said  school  in  re- 
spect of  the  discipline,  but  not  otherwise. 
This  provision,  for  various  reasons,  will 
prove  completely  inoperative. 


The  Act  gives  a  summary  remedy 
against  masters  who  hold  the  premises  of 
any  grammar-school  after  dismissal,  or 
after  ceasing  to  be  masters.  Such  mas- 
ters are  to  l^  turned  out  in  like  manner 
as  is  provided  in  the  case  of  other  persons 
holding  over,  by  the  Act  of  the  first  and 
second  of  Victoria,  entitled  *'  An  Act  to 
facilitate  the  Recovery  of  Possession  of 
Tenements  after  due  Determination  of 
the  Tenancy." 

AU  applications  to  the  court  under  this 
Act  may  be  (not  must)  made  by  petition 
only,  and  such  petitions  are  to  be  pre- 
sented, heard,  and  determined  accoramg 
to  the  provisions  of  the  52  Geo.  IlL  c. 
101. 

The  Act  saves  the  rights  of  the  ordi- 
nary. It  is  also  declared  not  to  extend 
**  to  the  universities  of  Oxford  or  Cam- 
bridge, or  to  any  college  or  hall  within 
the  same,  or  to  the  university  of  Xx>ndon, 
or  any  colleges  connected  therewith,  or  to 
the  university  of  Durham,  or  to  the  col- 
leges of  St.  David's  or  St.  Bees,  or  the 
grammar-schools  of  Westminster,  Eton, 
Winchester,  Harrow,  Charter-House, 
Bugby,  Merchant  Tailors',  St.  Pauls, 
Christ's  Hospital,  Birmingham,  Man- 
chester, or  Macclesfield,  or  Lowth,  or 
such  schools  as  form  part  of  any  cathe- 
dral or  collegiate  church."  But  the 
exemption  does  not  extend  to  the  gram- 
mar-schools of  which  the  universities  of 
Oxford  or  Cambridge,  or  the  colleges  and 
halls  within  the  same,  are  trustees, 
though  these  schools  were  excepted  from 
the  Commissioners'  inquiry  by  the  5  &  6 
Wm.  IV.  c  71. 

Endowments  for  Education  are  pro- 
bably nearly  as  old  as  endowments  for 
the  support  of  the  church.  Before  the 
Reformation  there  were  schools  connected 
with  many  religious  foundations,  and 
there  were  also  many  private  endowments 
for  education.  Perhaps  one  of  the  oldest 
schools  of  which  anything  is  known  is  the 
school  of  Canterbury.  Theodore,  who 
was  consecrated  archbishop  of  Canterbury 
in  668  (according  to  some  authorities), 
founded  a  school  or  college  by  licence 
from  the  pope.  This  school  certainly 
existed  for  a  long  time;  and  there  is  a 
record  of  a  suit  before  the  Archbishop  of 
Canterbury  in  1821,  between  the  rector 
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of  the  grammai^schooU  of  the  citjr  (snp- 
posed  to  be  Theodore's  school  or  its  re- 
presentatiye)  and  the  rector  of  St  Mar- 
tin's, who  kept  a  school  in  right  of  the 
church.  The  object  of  the  suit  was  to 
limit  the  rector  of  St  Martin's  in  the 
nomber  of  his  scholars.  This  school 
probably  existed  till  the  Reformation,  at 
least  this  is  the  time  when  the  present 
King's  school  of  Canterbury  was  esta- 
blished by  Henry  yill.,and  probably  on 
the  ruins  of  the  old  school.  Before  the 
Keformation  schools  were  also  connected 
with  chantries,  and  it  was  the  duty  of  the 
|>riest  to  teach  the  children  granmiar  and 
singing.  There  are  still  -various  indica- 
tions of  this  connection  between  schools 
and  religious  foundations  in  the  fact  that 
some  schools  are  still,  or  were  till  lately, 
kept  in  the  church,  or  in  a  building  which 
was  part  of  it.  There  are  many  schools 
still  in  existence  which  were  founded 
before  the  Reformation,  but  a  very  great 
number  were  founded  immediately  after 
that  event,  and  one  professed  object  of 
king  Edward  VL  in  dissolving  the  chan- 
tries and  other  religious  foundations  then 
existing  was  for  the  purpose  of  establishing 
grammar-schools,  as  appears  from  the  re- 
cital of  the  Act  for  that  purpose  (1  Ed. 
VL  c.  14).    [Chantry.] 

Though  the  Act  was  much  abused,  the 
king  did  found  a  considerable  number  of 
schools,  now  commonly  called  King  Ed- 
ward's Schools,  out  of  tithes  that  for- 
merly belonged  to  religious  houses  or 
chantry  lands ;  and  mgny  of  these  schools, 
owing  to  the  improved  value  of  their  pro- 
perty, are  now  among  the  richest  founda- 
tions of  the  kind  in  England  In  these, 
as  in  many  other  grammar-schools,  a 
certain  number  of  persons  were  incorpo- 
rated as  trustees  and  governors,  and  pro- 
vision was  made  for  a  master  and  usher. 
At  that  time  the  endowments  varied  in 
annual  value  from  twenty  to  thirty  and 
forty  pounds  per  annum. 

A  large  proportion  of  the  grammar- 
schools  were  founded  in  the  reigns  of 
Edward  VL  and  Elizabeth,  and  there  is 
no  doubt  that  the  desire  to  give  complete 
ascendency  to  the  tenets  of  the  Reformed 
Church  was  a  motive  which  weighed 
strongly  with  many  of  the  founders. 
Since  the  reign  of  Elizabeth  we  find 


grammar-schools  oocasionaUT  establi^ed. 
but  less  frequently,  while  endowmeids  far 
schools  not  grammar^chools  have  grada- 
ally  increased  so  as  to  be  mndi  mcsc 
numerous  than  the  old  schools.  Foes- 
dations  of  the  latter  kind  are  sdQ  wa6i 
by  the  bounty  of  individuals  from  \me 
to  time ;  and  a  recent  Act  of  PariiaB»£ 
(2&3  Wm.  IV.c  115)  has  made  iilav^ 
ful  to  give  money  by  will  tor  the  eta' 
blishing  of  Roman  Cathi^ic  edtocbc 
The  statute  of  the  9th  Geo.  IL  c  », 
commonly  called  the  Mortmain  Act  fan 
placed  certain  restrictions  on  gifts  by  viU 
for  charitable  purposes,  which  restnctKcs 
consequently  extend  to  donations  by  viO 
for  the  establishment  or  support  of  scfaook 
[Mortmain.] 

The  history  of  our  grammar^cbGofa 
before  the  Reformation  would  be  a  hrs« 
part  of  the  history  of  education  in  £i^ 
land,  for  up  to  that  time  there  were  p>- 
bably  no  other  schools.  From  the  tiB« 
of  the  Reformation,  and  particularly  tJ 
within  the  last  half-century,  the  gna- 
mar-schools  of  England  were  the  chie^ 
places  of  early  instruction  for  all  tbosr 
who  received  a  liberal  training.  Froa 
these  often  humble  and  unpretending  edi- 
fices has  issued  a  series  of  nanoes  ilks- 
trious  in  the  annals  of  their  eoantrr— 4 
succession  of  men,  often  of  obscure  par 
rentage  and  stinted  means,  who  have  jus- 
tified the  wisdom  of  the  foonders  d 
grammai^chools  in  providing  edocanca 
for  those  who  would  otherwise  have  bt«s 
without  it,  and  thus  securing  to  the  stut 
the  services  of  the  best  of  her  diildra;. 
Though  circumstances  are  now  gi^tlr 
chan^,  there  is  nothing  in  the  presect 
condition  of  the  country  which  renders  it 
prudent  to  alter  the  foundation  of  these 
schools  to  any  great  extent;  and  ce> 
tainly  there  is  every  reason  fir  sappoft- 
ing  them  in  all  the  integrity  of  their 
revenues,  and  for  labouring  to  make  tbea 
as  efficient  as  their  means  will  allow.  la 
the  conflict  of  parties  who  are  diapatisf 
about  education,  but  in  fact  rather  coa- 
tending  for  other  things — ^in  the  eomped- 
tion  of  private  schools,  which  fhioi  their 
nature  must  be  conducted  by  the  ptnpri- 
etor  with  a  view  to  a  temporary  puipoK— 
and  in  the  attempt  made  to  iatm  pro- 
prietory establishments  which  shall  earn- 
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bine  the  advantages  of  grammar-schools 
and  private  schools,  and  shall  not  labour 
under  the  defects  of  either— ve  see  no 
certain  elements  on  which  to  rest  our 
hopes  of  a  sound  education  being  secured 
to  the  youth  qf  the  middle  and  upper 
classes  of  this  countir.  The  old  gram- 
ma^schools,  on  the  whole,  possess  a  bet- 
ter organization  than  anything  that  has 
yet  been  attempted,  and  though  circum- 
stances demand  changes  in  many  of  them, 
they  require  no  changes  which  shall  es- 
sentially alter  their  character.  In  the 
present  state  of  afiairs,  these  are  specially 
the  schools  for  the  middle  classes  who 
belong  to  the  Established  Church,  and  it  is 
their  interest  to  cherish  and  support  them. 

Digests  of  the  whole  body  of  Reports 
made  by  the  Commissioners  for  Inquiry 
into  Charities  have  been  prepared  and 
presented  to  both  Houses  of  Parliament 
( 1842).  Two  of  these  volumes,  folios  of 
825  pages  and  629  pages  respectively, 
called  an  Analytical  Digest,  are  ar- 
ranged according  to  the  alphabetical 
order  of  every  county  in  England,  in 
North  Wales,  and  in  South  Wales ;  and 
under  the  head  of  every  city  and  parish 
in  each  county  are  given  the  following 
particulars  (the  cities  and  parishes  are 
arranged  in  alphabetical  order): — The 
name  of  the  charity  or  donor ;  for  what 
purpose  each  charity  is  applicable;  the 
quantity  of  land  and  number  of  houses ; 
the  rent  paid  for  the  same ;  the  amount 
of  unimprovable  rents  and  rent-charges, 
with  the  amount  of  land-tax,  if  any,  de- 
ducted therefrom;  the  amount  of  per- 
sonal property,  distinguishing  money  in 
the  funds,  on  mortgage,  or  on  personal  or 
other  securitv,  or  to  be  applied  by  way 
of  loan,  with  or  without  mterest;  the 
total  income  of  each  charity ;  and  a  co- 
lumn of  observations. 

The  first  volume  of  the  Analytical  Di- 
gest coDtains  a  reference  to  the  volume 
and  page  of  each  Report 

Such  ecclesiastical  presentations  as  are 
mentioned  in  the  Reports  are  noticed  in 
the  Digest  at  the  end  of  each  county. 
The  Digest  concludes  with  a  similar 
statement  of  those  which  are  reported  on 
by  the  Commissioners  under  the  head  of 
General  Charities. 

The  second  port  of  the  Return  (a  folio 


of  691  pages)  contains  a  more  particular 
Digest  of  all  schools  and  charities  for 
Education.  It  is  divided  into  three  parts : 
the  first  relating  to  Grammar-schools, 
viz.,  in  which  Greek  or  Latin  is  required 
to  be,  or  is  in  &ct,  taught;  secondly. 
Schools  not  Classical ;  and  thirdly,  Cha- 
rities for  Education  not  attached  to  En- 
dowed Schools,  which  include  donations 
for  the  support  of  Sunday-schools. 

A  good  deal  has  been  written  on  the 
subject  of  endowments  for  education  from 
time  to  time.  There  are  several  articles 
on  endowed  schools  in  the  'Journal  of 
Education,'  and  an  article  on  endow- 
ments in  England  for  the  purposes  of 
Education,  in  the  second  Tolume  of  the 
publications  of  the  Central  Society  of 
Education,  by  George  Long.  The  evi- 
dence before  the  select  committee  of  the 
House  of  Commons  in  1835,  contains 
much  valuable  information.  In  1840  a 
sensible  pamphlet  on  crammar-schools 
appeared  in  the  form  of  a  letter  to  Sir 
K.  H.  Ihglis,  by  the  Honourable  Daniel 
Finch,  for  twenty  years  a  charity  commis- 
sioner. We  are  indebted  to  this  letter  for 
several  facts  and  suggestions. 

SCIRE  FACIAS,  a  writ  sued  out  for 
the  purpose  either  of  enforcing  the  exe- 
cution of,  or  of  vacating,  some  already 
existing  record.  It  directs  the  sheriff  to 
give  notice  (**  Scire  facias,"  whence  the 
name)  to  the  party  against  whom  it  is 
obtained  to  appear  and  show  cause  why 
the  purpose  of  it  shall  not  be  effected. 
A  summons  to  this  effect  should  be  served 
on  the  party,  whose  duty  then  is  to  enter 
an  app^rance,  after  which  a  declaration 
is  delivered  to  him,  reciting  the  writ  of 
scire  fiicias.  To  this  he  may  plead,  or 
demur,  and  the  subsequent  proceedings 
are  analogous  to,  and  in  fact  are  in  law 
considered  as  an  action.  If  the  party 
cannot  be  summoned,  or  fail  to  appear, 
judgment  may  be  signed  against  him. 
The  proceedings  under  a  scire  facias  are 
resorted  to  in  a  variety  of  cases.  They 
may  be  divided  into— 

1.  Those  where,  the  parties  remaining 
the  same,  a  scire  facias  is  necessary  to 
revive  or  set  in  operation  the  record. 

2.  Those  where  another  party  seeks  to 
take  the  benefit  of  it,  or  becomes  diarge- 
able,  or  is  injured,  by  it 
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In  cases  where  a  year  and  a  day  have 
elapsed  since  judgment  has  been  signed, 
ana  nothing  (sach  as  a  writ  of  error,  an 
injuDction,  &c.)  has  existed  to  stay  far^ 
ther  proceedings,  it  is  a  legal  presomp- 
tion  that  the  judgment  has  either  been 
executed,  or  that  the  plaintiff  has  re- 
leased the  execution.  In  such  case  exe- 
cution cannot  issue  agunst  the  defendant 
until  he  has  had  an  opportunity,  by  means 
of  the  notice  given  him  under  a  scire 
facias,  of  appearing  and  showing  any 
cause  which  may  exist  wh^  execution 
should  not  issue  a^nst  him.  If  the 
judgment  has  been  signed  more  than  ten 
years,  a  scire  facias  cannot  issue  unless 
with  the  permission  of  the  court  or  a 
judge ;  and  by  the  statute  3  &  4  Wm.  IV. 
c  27,  }  40,  proceedings  appear  to  be 
limited  to  a  period  of  twenty  years. 
When  a  plaintiff,  having  had  execution 
by  elegit,  under  which  he  obtains  pos- 
session of  a  moiety  of  the  rents  and 
profits  of  the  defendant's  land,  has  had 
the  debt  satisfied  by  payment  or  fh)m  the 
profits  of  the  lan<C  scire  fadas  may  be 
brought  to  recover  the  land. 

3.  The  cases  of  more  ordinary  occur- 
rence under  the  second  head  are  those 
where  one  uf  the  parties  to  an  action 
becomes  bankrupt,  or  insolvent,  or  dies, 
or,  being  a  female,  marries,  or  where  it 
is  sought  to  enforce  the  rights  of  a  plain- 
tiff affeunst  the  bail  to  an  action,  or  to  set 
aside  letters  patent  If  a  woman  obtain 
a  judgment,  and  marry  before  execution, 
the  husband  and  wife  must  sue  out  a 
scire  facias  to  have  execution.  And  if 
judgment  is  obtained  against  a  woman, 
and  she  marries  before  execution,  a  scire 
facias  must  be  brought  against  her  and 
her  husband  before  execution  can  be  ob- 
tained. A  scire  facias  is  the  only  pro- 
ceeding for  the  purpose  of  repealing  let- 
ters patent  b^  which  the  king  has  made 
a  grant  injnnous  to  some  party,  as  where 
he  has  granted  the  same  thing  which  he 
had  already  granted  to  another  person ; 
or  a  new  market  or  fair  is  granted  to  the 
prejudice  of  an  antieut  one,  &c.  The 
king  may  have  a  scire  facias  to  repeal 
his  own  grant,  and  any  subject  who  is 
injured  by  it  may  petition  the  king  to  use 
his  name  for  its  repeal.  A  man  may 
have  a  scire  fiicias  to  recover  the  money 
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from  a  sheriff  who  has  levied 
fieri  fikcias  and  retains  the  proceeds. 

(2  Wms.  Saund.  71 ;  Tidd's  Pmetkt. 
Arohbold's  Practice.) 

SCOTCH  CHURCH.  [Gnmii. 
Assembly  of  the  Chubgh  or  Scot- 
land.] 

SCUTAGE,  or  ESCUAGE. 
DAL  System,  p.  24.] 

SEARCH,  RIGHT  OF.  The  gene- 
ral principles  upon  which  that  part  d[ihe 
Law  of  Nations  is  constructed  which  re- 
spects the  usages  to  be  observed  tovanb 
neutral  powers  in  time  of  war  by  the 
belligerent  powers,  have  been  explained 
under  the  head  of  Blocxadb.  Here  it 
is  only  necessary  further  to  remark  dm 
manifestly  no  other  right  can  be  esn^ 
cised  by  the  belligerent  over  the  ships  «f 
the  neutral  without  the  right  of  visitaiiaB 
and  search.  The  existence  of  that  right, 
accordingly,  is  admitted  on  all  bands  » 
the  rule,  whatever  may  be  the  limitaxioiL* 
or  exceptions.  As  Lord  Stowell  has  aid 
in  his  judgment  on  the  case  of  the  Maris 
(Garrels  v.  Kensington,  8  T.  R.  23C> . 
**  Till  they  are  visited  and  seaitshed.  a 
does  not  appear  what  the  8hips»  or  tk 
cargoes,  or  the  destinations  are ;  and  it  s 
for  the  purpose  of  ascertaining  tbeie 
points  that  the  necessity  of  this  ri^  ci 
visitation  and  search  exists." 

In  the  exercise  of  the  right  of  search 
upon  a  neutral  vessel,  the  first  and  pin- 
cipal  object  of  inquiry  is  generally  iht 
ship's  papers.  These  are,  the  passport 
from  the  neutral  stale  to  the  caplais  or 
master;  the  sea  letter,  or  sea  bric^  spea- 
fying  the  nature  and  quantity  of  tiv 
cargo ;  the  prooft  of  proper^ ;  the  mus- 
ter-roll of  the  crew,  containinff  the  name 
age,  rank  or  quality^laoe  of  resideoce. 
and  place  of  birth  or  each  of  the  ship  s 
company;  the  charter  party;  the  btll 
of  lading :  the  invoices ;  the  log-book :  and 
the  bill  of  health.  (Chitty  o»  the  Ij»  cj 
Nations,  pp.  196-199.) 

The  penalty  for  the  violent  oontnvKh 
tion  of  the  right  of  visitation  and  searcL 
is  the  confiscation  of  the  ship  and  carp 
aud  a  rescue  by  the  crew  after  the  ca|i»» 
are  in  actual  posscKion  is  toosiiereAtf 
the  same  thing  with  a  forcible  prevestKK- 
In  either  case  the  resisting  mip  nmy  it 
seized  in  the  same  manner  as  if  it  be- 
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longed  to  the  enemy,  and,  being  brought 
into  port,  will  be  condemned  as  prize. 

Of  course,  any  of  the  belligerent  powers 
may  agree  with  any  of  the  nentra)  states 
that  the  right  of  smirch  shall  only  be  ex- 
ercised in  certain  circamstances ;  and  this 
is  the  first  limitation  that  falls  to  be  no- 
ticed. "  Two  sovereigns/'  Lord  Stowell 
has  said  in  the  same  judgment,  <'mavun- 
qaestionably  agree,  if  Uiey  think  nt,  as 
in  some  late  instances  they  have  agreed, 
by  special  covenant,  that  &e  presence  of 
one  of  their  armed  diips  along  with  their 
merchant-ships  shall  be  mutually  under- 
stood to  imply  that  nothing  is  to  be  found 
in  that  conyoy  of  merchants'  ships  incon- 
sistent with  amity  or  neutrality ;  and,  if 
they  oonsent  to  accept  this  pledge,  no 
third  party  has  a  ri^ht  to  quarrel  with  it, 
any  more  than  with  any  other  pledge 
which  they  may  agree  mutually  to  accept 
Hut  surely  no  sovereign  can  legally  com- 
pel the  acceptance  of  such  a  security  by 
mere  force.  The  only  security  known  to 
the  Law  of  Nations  upon  this  subject,  in- 
dependent of  all  special  covenant,  is  the 
right  of  personal  Tisitation  and  search, 
to  be  exercised  by  those  who  have  the  in- 
terest in  making  it"  Lord  Stowell  here 
alludes  to  the  pretensions  of  the  northern 
powers  in  their  conxention  for  the  esta- 
blishment of  what  was  called  an  armed 
neutrality  in  1800,  one  of  the  clauses  of 
which  was,  **  That  the  declaration  of  the 
officers  who  shall  command  the  ship  of 
war,  or  ships  of  war,  of  the  king  or  em- 
peror, which  shall  be  cxmvoying  one  or 
more  merchant-ships,  that  the  convoy  has 
uo  contraband  goods  on  board  shall  be 
sufficient ;  and  that  no  search  of  his  ship, 
or  the  other  ships  of  the  convoy,  shall  be 
permitted."  It  is  sometimes  stated  that 
this  was  also  one  of  the  principles  of  the 
previous  convention  of  the  same  kind 
formed  by  the  northern  powers  in  1780 ; 
and  there  may  perhaps  have  been  an  un- 
derstanding amongthe  contracting  parties 
to  that  effect;  but  we  do  not  find  it  dis- 
tinctly avowed  in  any  of  their  published 
announcements.  The  position  in  ques- 
tion, namely,  that  the  presence  of  a  ship 
of  war  should  protect  from  search  the 
merchantmen  under  its  convoy,  never  has 
been  admitted  by  Great  Britain. 

But  it  is  now  universally  admitted  that 


the  right  of  visitation  and  search  cannot 
be  exercised  upon  a  ship  of  war,  or  public 
or  national  vessel,  itself;  and  this  is  the 
second  limita^on  of  the  right  It  is 
strange  that  there  should  ever  have  been 
an^  doubt  or  dispute  upon  this  point  A 
ship  of  war  has  always  been  looked  upon 
as  m  a  manner  part  of  the  national  terri- 
tory, and  as  such  inviolable  in  any  cir- 
cumstances whatever ;  the  act  of  entering 
it  in  search  either  of  contraband  goods 
or  of  deserters  must  be  considered  as  an 
act  of  the  same  character  with  that  of 
pursuing  a  smuggler  or  fugitive  across 
the  frontier  of  the  state  without  permission 
of  the  sovereign  authority,  a  thing  the 
right  of  doing  which  has  never  been 
claimed.  Accordingly,  although  it  has 
been  a  common  thing  for  nations  to  de- 
clare by  express  stipulation  in  their 
treaties  with  one  another  that  the  prize 
courts  in  each  shall  exercise  a  jurisdic- 
tion according  to  the  reoo^ised  prin- 
ciples of  public  law  in  questions  arising 
with  regard  to  captures  at  sea,  the  lan- 
guage used  has  always  implied  that  the 
captures  are  to  be  merchant  or  private 
vessels :  of  the  concession  by  one  power 
to  another  of  the  right  of  adjudicating 
upon  its  ships  of  war  detained  or  brought 
into  port  not  a  trace  is  to  be  found  in  any 
such  treaty.  Yet  an  opposite  doctrine 
has  been  both  maintained  in  argument, 
and  attempted  to  be  carried  into  effect 
In  1653,  when,  after  the  disasters  of  the 
war  with  England  that  had  broken  out 
in  the  preceding  year,  the  Dutch  were 
reduced  to  such  a  state  as  to  make  them 
anxious  for  peace  upon  almost  any  terms, 
the  English  government  demanded  as  one 
of  the  stipulations  of  the  proposed  treaty 
that  all  Dutch  yessels,  both  of  war  and 
others,  should  submit  to  be  visited,  if 
thereto  required.  But,  humbled  as  the 
Dutch  were,  they  peremptorily  refused  to 
agree  to  any  such  stipulation;  and  the 
treaty  was  concluded  in  1654  without  it 
Very  soon  after  this  peace,  the  States 
Greneral  were  again  led  to  take  the  whole 
subject  of  the  visitation  and  search  of 
ships  at  sea  into  their  consideration  by 
the  circumstance  of  one  of  their  men-of- 
war,  convoying  a  fleet  of  merchant  ships, 
having  been  met  by  an  English  man-of- 
war  in  the  Downs,  when  the  merchant- 
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men  were  subjected  to  search.  The  first 
question  that  arose  wa^  whether  even 
SDch  an  exercise  of  the  right  of  search 
was  legal  in  the  presence  of  the  convoy ; 
and  upon  this  question  the  States  deter- 
mined that  "  the  refusal  to  let  merchant- 
men be  searched  could  not  be  persisted 
in."  At  the  same  time,  however,  they 
took  occasion  to  make  the  following  de- 
claration :—*' That,  in  conformity  with 
their  High  Mightinesses'  instructions 
taken  in  respect  to  the  searching  of  ships 
of  war,  and  espedally  those  of  September, 
1627,  November,  1648,  and  December, 
1649,  it  is  thought  good,  and  resolved, 
that  all  captains  and  other  sea  officers 
that  are  in  the  service  of  this  state,  or 
cruising  on  commission,  shall  be  anew 
strictly  commanded,  told,  and  charged 
that  they  shall  not  condescend  to  no 
commaniu  of  any  foreigners  at  sea,  much 
less  obey  the  same;  neither  shall  they 
any  wajs  permit  that  they  be  searched  j 
nor  deliver,  nor  suffer  to  be  taken  out  of 
their  ships,  any  people  or  other  things." 
From  this  time  for  more  than  a  century 
and  a  half,  the  principle  of  the  immunity 
of  ships  of  war  from  visitation  and  search 
was  acquiesced  in  by  the  practice  of  our 
own  and  of  every  other  country,  nor  is  it 
known  to  have  been  contested  even  in 
speculation.  But  at  length,  in  the  course 
of  the  controversy  that  arose  respecting 
the  rights  of  neutrals  out  of  the  Berlin 
and  Milaa  decrees  of  the  French  emperor 
and  our  own  Orders  in  Council,  in  1806 
and  1807  [Blockabe],  while  some  ex- 
treme partisans  on  the  one  side  contended 
that  even  merchant  ships  were  not  liable 
to  search  when  under  the  convoy  of  a 
man-of-war,  others  on  the  opposite  side 
revived  tlie  old  pretension  of  the  English 
republican  government  of  1653,  and 
maintained  our  right  of  visiting  and 
searching  the  ships  of  war  themselves  of 
neutral  states  whenever  we  should  think 
proper.  The  practical  application  of  the 
principle  that  was  now  especially  called 
for  was  the  visitation  of  the  ships  of  war 
of  the  United  States  of  America  for  the 
purpose  of  recovering  seamen  alleged  to 
be  subiects  of  this  country  and  deserters 
from  ue  British  service.  The  pretension 
thus  set  up  was  ably  discussed,  and  its 
unwarrantable  character  clearly  demon- 


.strated,  in  an  article  published  in  dtf 
•Edinburgh  Review'  for  October,  l5U:, 
pp.  9-22 ;  but  before  this  paper  appesR^ 
an  actual  enforcement  of  the  new  dooiiu 
had  occurred  in  an  attack  made,  <n  tk 
23rd  of  June,  by  the  British  ship  of  «iZr 
Leopard,  upon  the  American  fTipa 
Chesapeake,  lying  off  the  Capes  of  Vir- 
ginia. On  the  refusal  of  the  Amenca 
captain  to  permit  his  ship  to  be  visitei 
the  Leopard  fired  into  the  Chesapeake, 
which,  being  unprepared  for  actioo,  'm- 
mediately  struck  her  flag.  Four  ma 
were  carried  o£^  and  the  American  s^ 
was  then  left.  A  late  American  wnttr 
has,  not  in  too  strong  hmguage^  described 
this  act  as  *'  an  exertion  of  power  v&ka 
was  beyond  all  patient  enaaraDoe,  and 
which  electrified  the  nation  to  its  cemokst 
extremities"  {Ttickefs  Life  ^  Jcfferxm, 
iL  258).  President  Jefferson  immediaieij 
issued  a  proclamation  interdicting  ai 
armed  British  vessels  from  the  faarboias 
and  waters  of  the  United  States^  and  liar- 
bidding  all  supplies  to  them,  aad  lE 
intercourse  with  them.  The  Amerioa 
minister  in  London  was  also  diredcni  b 
demand  satisfaction  of  the  British  goTer&- 
ment.  The  conduct  of  the  captain  of  t^ 
Leopard  was  not  attempted  to  be  dr* 
fended  by  the  ministry  here ;  oa  tk 
contrary,  its  illegality  was  at  onee  »!- 
mitted,  at  least  by  implication ;  bat  ^r. 
Canning,  tiien  Secretary  of  State  for 
Foreign  Affaii-s,  insisted  that,  ioasmsch 
as  the  United  States  had  taken  measorts 
of  retaliation  into  their  own  hands,  Gkzi 
Britain  might  take  those  measures  uMo 
account  in  the  estimate^of  reparatioa ;  abi 
he  inquired  whether  the  President's  pr\>- 
clamation  would  be  withdrawn  oo  thf 
king  disavowing  the  act  of  Gaptaia 
Humphreys  of  the  Leopard,  and  of  Ad- 
miral Berkeley,  his  oommanding  officer. 
who  had  directed  it.  The  prodaraaika 
was  justified  by  the  American  gorera- 
ment  as  a  measure  of  precanticuu  and 
not  of  retaliation.  KegoUation»  w^n- 
continued  for  a  long  time  withont  asy 
result;  the  affiiir  of  me  Chesapeake  sooa 
became  mixed  and  complicated  with 
other  incidents,  giving  rise  to  nen 
and  counterclaims ;  at  last  the  Ajt 
government  took  its  stand  on  new  £, 
objecting  to  the  search  not  only  of  i 
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of  war  but  even  of  merchant  vessels  for 
deserters;  it  vas  DOt  denied  that  the 
search  of  merchantmen  was  sanctioned 
by  the  law  of  nations,  but  the  exercise 
of  the  right  was  denounced  as  necessarily 
irritating  and  fraught  with  danger,  and 
it  was  urged  that  it  should  on  that  ac- 
count be  dispensed  with  and  abolished, 
lu  the  end  war  broke  out  between  the 
two  countries  in  the  sumqaer  of  1812; 
but  even  that  did  not  settle  any  of  the 
questions  that  had  arisen  between  them 
in  connection  with  the  right  of  search. 
The  treaty  of  peace  signed  at  Ghent  on 
the  24th  of  December,  1814,  contained 
no  stipulation  on  that  subject,  which  was 
DOW  supposed  to  have  lost  its  practical 
importance  for  the  present  by  the  cessa- 
tion of  the  general  war  which  had  occa- 
Moned  all  the  late  difacuUies  respecting 
the  treatment  of  neutral  states. 

The  right  of  visitation  and  search,  how- 
ever, is  by  no  means  necessarily  confined 
to  a  time  of  war.  Its  exercise  has  always 
been  admitted  to  be  equally  allowed  by  in- 
temational  law  in  time  of  peace,  though  it 
may  not  commonly  have  then  been  so  fre- 
quently thought  to  be  called  for.  The  very 
question  of  the  seizure  by  one  country  of  its 
subjects  servinff  in  the  mer6antile  navy 
of  another,  which  was  one  of  the  main 
subjects  of  dispute  between  England  and 
America  before  the  breaking  out  of 
actual  hostilities  in  1812,  may  arise  in 
a  time  of  peace  as  well  as  in  a  time  of 
war,  though  its  importance  no  doubt  is 
less  in  the  former  than  in  the  latter. 
The  chief  questions  connected  with  the 
right  of  search,  the  number  of  which  is 
greatly  reduced  in  a  time  of  general  peace, 
are  those  relating  to  the  trading  rights 
of  neutrals;  but  even  of  these  some 
remain.  Of  late  years,  however,  the 
right  of  search  has  become  principally 
important  in  reference  to  the  traoe  in 
slaves,  whidi  has  now  been  declared  to 
be  illegal  by  most  of  the  great  maritime 
states.  The  right  of  visitation  and  search, 
however  its  exercice  may  be  regulated, 
teems  to  afford  the  only  means  of  ascer^ 
taining  whether  or  no  a  vessel  has  got 
slaves  on  board;  but  it  is  evident  that 
any  power  opposed,  for  whatever  reason, 
to  the  exercise  of  that  right  may,  even 
while  declaring  the  slave  trade  to  be 
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illegal,  refuse  to  allow  that  illegality  to 
be  made  an  excuse  for  the  visitation  of 
suspected  ships  bearing  its  flag.  It  is 
only  by  exprebS  stipulation  that  the  free 
exercise  of  the  right  can  be  established. 
England,  which  has  all  along  been  fore- 
most in  the  attempt  to  suppress  the  slave 
trade,  has  never  objected  to  the  exercise 
of  the  right  of  search  for  this,  or  in- 
deed for  any  other  legitimate  object ; 
but  other  nations,  jealous  of  our  predo- 
minant maritime  power,  have,  not  per- 
haps very  unnaturally,  been  extremely 
reluctant  to  concede  it  in  this  particnlar 
case.  Some  further  remarks  on  this  sul>- 
ject  are  briefly  made  under  the  article 
Slave,  Slavery,  fiirther  on  in  this 
work. 
SEARCHERS.       [Bills   op   Mok- 

TALlTY.l 

SEAWORTHINESS.  [Ships.] 
SECRETARY  (French,  Secr^aire\ 
one  entrusted  with  the  secrets  of  his  office 
or  employer ;  one  who  writes  for  another. 
Its  remote  origin  is  the  Latin  secretum. 
The  phrase  "  notarius  secretorum  "  is  ap- 
plied by  Vopiscus  {Div.  Aurelianttt,  c  3tt) 
to  one  of  the  secretaries  of  the  emperor 
Aurelian.  This  appellation  was  of  very 
early  use  in  England :  Archbishop  Becket, 
in  the  reign  of  Henrv  II.,  had  his  **se- 
cretarius;'' although  the  person  who  con- 
ducted the  king's  correspondence,  till  the 
middle  of  the  13th  century,  was  called  his 
clerk  only,  probably  from  the  office  being 
held  by  an  ecclesiastic.  The  first  time 
the  title  of  "  secretarius  noster  "  occors  is 
in  the  37th  Hen.  III.,  1263. 

SECRETARY  OF  STATR  The 
office  of  secretarv  of  state  is  one  of  very 
autient  date,  and  the  person  who  fills  it 
has  been  called  variouslv  *'  the  king's 
chief  secretary,"  "principal  secretary," 
and,  after  the  Restoration,  **  principal  se- 
cretary of  state."  He  was  in  fact  the 
king's  private  secretai^,  and  had  custody 
of  the  king's  sigpet  The  duties  of  the 
office  were  originally  performed  by  f 
single  person,  who  had  the  aid  of  four 
clerks.  The  statute  27  Hen.  VIII.  c.  1 1, 
which  regulates  the  fees  to  be  taken  by 
**  the  king's  clerks  of  his  grace's  signet 
and  privv  seal,"  directs  that  all  grants  to 
be  passed  under  any  of  his  majc'sty's  seals 
shall,  before  they  are  so  sealed,  be  brought 
2  X 
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and  delivered  to  the  king's  principal  se- 
cretary or  to  one  of  the  clerks  of  the 
signet  The  division  of  the  office  be- 
tween  two  persons  is  said  to  have  oc- 
curred at  the  end  of  the  reign  of  Henry 
VIII.,  but  it  is  probable  that  the  two 
secretaries  were  not  until  Ions  afterwards 
of  equal  rank.  Thus  we  find  Sir  Francis 
Walsingham,  in  the  time  of  Queen  Eliza- 
l)eth,  addressed  as  her  majesty's  principal 
secretary  of  state,  although  Dr.  Thomas 
Wilson  was  his  colleague  in  the  office. 
Clarendon,  when  describing  the  chief 
ministers  at  the  beginning  of  the  reign 
of  Ciiarles  I.,  mentions  the  two  secre- 
taries of  state,  '*  who  were  not  in  those 
days  officers  of  that  magnitude  they  have 
been  since ;  being  only  to  make  dispatches 
upon  the  conclusion  of  councils,  not  to 
govern  or  preside  in  those  councils." 
Nevertheless  the  principal  secretary  of 
state  must,  by  his  immediate  and  constant 
access  to  the  king,  have  been  always  a 
person  of  great  influence  in  the  state. 
The  statute  31  Hen.  VIII.  c.  10,  gives 
the  king's  chief  secretary,  if  he  is  a  baron 
or  a  bishop,  place  above  all  peers  of  the 
same  degree ;  and  it  enacts  that  if  he  is 
not  a  peer  he  shall  have  a  seat  reserved 
for  him  on  the  woolsack  in  parliament ; 
and  in  the  Star  Chamber  and  other  con- 
ferences of  the  council,  that  he  shall  be 
placed  next  to  the  ten  great  officers  of 
state  named  in  the  statute.  He  probably 
was  always  a  member  of  the  privy  coun- 
cil. Lord  Camden,  in  his  judgment  in 
the  case  of  Entick  v.  Carriugton  (11  Har- 
gi-ave's  State  Trials,  p.  317),  attributes 
the  growth  of  the  secretary  of  state's 
importance  to  his  intercourse  with  am-r 
tiassadors  and  the  management  of  all  the 
foreign  correspondence  of  the  state,  after 
the  policy  of  having  resident  ministers 
iu  foreign  courts  was  established  in 
Europe.  Lord  Camden,  indeed,  denies 
that  he  was  antiently  a  privy  counsellor. 
The  number  of  secretaries  of  state 
seems  to  have  varied  from  time  to  time : 
in  tlie  reign  of  George  III.  there  were 
ofren  only  two ;  but  of  late  years  there 
have  been  three  principal  secretaries  of 
btate,  whose  duties  are  divided  into  three 
departments>-homeaffaii*s,  foreign  affairs, 
and  the  colonies.  They  are  always  made 
members  of  the  privy  council  and  the 


cabinet  They  are  appointed  (vicbcsi 
patent)  by  mere  delivery  to  tbcm  ef  tk 
seals  of  office  b^the  king-  EMJibo 
pable  of  performing  the  duties  of  all  itf 
three  departments,  and  the  offices  sit » 
far  considered  as  one,  that  upoo  Ws; 
removed  from  one  secretaryship  of  kli? 
to  another,  a  member  of  the  Hon*  «' 
Commons  does  not  vacate  his  seat 

To  the  Secreuiry  of  State  forihcn<s¥ 
department  belongs  the  mainteaa:i«e  ;^ 
the  peace  within  the  kingdom,  uxi  ^ 
administration  of  justice  so  hr  as  tb? 
royal  prerogative  is  involved  in  it  AC 
patents,  charters  of  incorporatioo,  caa- 
missions  of  the  peace  and  of  i&qoin 
pass  through  his  office.  He  saperiLkis; 
the  administration  of  afiairs  in  Irehsi 

The  Secretary  for  Foreign  afiair?  ct* 
ducts  the  correspondence  with  f«wp 
states,  and  negotiates  treaties  with  to. 
either  through  British  ministers  reskfe:'- 
there,  or  personally  with  fondgn  nat.* 
ters  at  this  court  He  recommends  »  ^ 
crown  ambassadors,  ministers,  and  0» 
suls  to  represent  Great  Brilain  abitifc 
and  countersigns  their  warrants. 

The  Secretary  for  the  Colonial  dejt'i- 
ment  performs  for  the  colonies  the  *3* 
functions  that  the  secretary  for  the  ^ 
department  performs  for  Great  Briaa 

Each  Secretary  of  State  is  assisad  ^ 
two  under-secretaries  of  state,  nomisi** 
by  himself;  one  of  whom  is  nsually?!^ 
manent,  and  the  other  is  dependent  ht<?» 
the  administration  then  in  power.  Tbff 
is  likewise  in  each  department  a  br^' 
establishment  of  clerks  appointed  by  tb 
principal  secretary. 

The  power  to  commit  persons  oa  » 
picion  of  treason  is  incident  to  the  cJcf 
of  principal  secretary  of  slate—a  p*'*'^ 
which,  though  long  exercised,  has  U<" 
often  disputed.  It  is  not  necessary  ht* 
to  give  the  arguments  on  both  sid»:  6*^ 
are  discussed  with  great  care  by  If- 
Camden  in  the  case  above  cited  ^^Eatirt 
V.  Carrington),  which  was  one  of  w* 
numerous  judicial  inquiries  arisiog  «= 
of  the  dispute  between  the  Crown  i^* 
John  Wilks  at  the  beginning  of  the  ivg 
of  George  III.  The  concl usioos  to  vfc»" 
Lord  Camden  comes  are — that  the  s«*^ 
tary  of  itite  is  not  a  magistrate  kro'^  ^^ 
the  common  law  ;  that  Uie  power  o:  ^-* 
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mitment  for  state  offences,  which  he  has 
for  many  ages  exercised,  was  used  by 
him  as  an  immediate  delegation  from  the 
person  of  the  king,  a  fact  which  may  be 
inferred,  among  other  things,  from  the 
debates  in  parliament  in  the  time  of 
Charles  I.,  when  Secretary  Cook  claimed 
the  power  on  that  groimd;  that  never- 
theless courts  of  justice  must  recognise 
this  power,  inasmuch  as  there  has  been 
constant  usage  of  it,  supported  by  three 
judicial  decisions  in  fiivour  of  it  since  the 
Revolution,  yiz.,  by  Lord  Holt,  in  1695 
( Rex  V,  Kendal  and  Rowe) ;  by  Chief 
Justice  Parker,  in  1 7 1 1  (Queen  v.  Derby) ; 
and  by  Lord  Hardwicke,  in  1 734  (Rex  v. 
Earbury).  In  a  more  recent  case  (King 
r.  Dtfspard,  1798),  Lord  Kenyon  says, 
"  I  have  no  difficulty  in  saying  that  the 
secretaries  of  state  have  the  right  to  com- 
mit ;"  and  he  hints  that  Lord  Camden 
felt  too  much  doubt  on  the  subject.  The 
secretary  of  state  has  also  power  to  issue 
a  warrant  by  which  he  may  direct  letters 
to  be  opened  which  are  sent  through  the 
post-office.  This  power  is  occasionally 
exercised,  and  was  the  subject  of  much 
discussion  in  parliament  in  1845. 

There  is  also  a  chief  secretary  for  Ire- 
land, resident  in  Dublin  (except  when 
parliament  is  sitting),  and  he  has  always 
an  under-secretary  there.  He  corresponds 
with  the  home  department,  and  is  under 
the  authority  of  the  lord-lieutenant  of 
Ireland.  His  office  is  called  that  of  se- 
cretary to  the  lord-lieutenant;  but  it  is 
analogous  to  the  office  of  secretary  of 
state.  He  has  sometimes,  though  very 
rarely,  been  a  member  of  the  cabmet. 

SEDITION  (from  the  Latin  seditio). 
It  is  stated  that  in  many  of  the  old  English 
common  law  writers  treason  is  sometimes 
expressed  by  the  term  Sedition ;  and  that 
when  law  proceedings  were  in  Latin, 
aedilio  was  the  technical  word  used  in 
iudictments  for  treason,  till  it  was  super- 
seded by  the  word  proditio. 

Sedition  does  n«)t  appear  to  be  very 
exactly  deBned.  It  is  stated  to  compre- 
hend contemptuous,  indecent,  or  malicious 
observations  upon  the  king  or  his  go- 
vernment, whether  made  in  words  only, 
or  in  writing,  or  by  tokens  (which  last 
term  must  comprehend  pictures  or  draw- 
ings), calculated  to  lower  him  iu  the 


opinion  of  the  subjects  or  to  weaken  his 
government.  All  these  offences  fall  short 
of  treason ;  but  they  are  considered  crimes 
at  common  law,  and  punishable  by  fine 
and  imprisonment 

There  are  also  statutes  against  par- 
ticular acts  of  sedition,  such  as  seditious 
libels.  [Law,  Criminal,  p.  210,  No.  40.] 

There  are  also  various  acts  against 
societies  established  for  seditious  and 
treasonable  purposes,  and  against  sedi- 
tious meetings  and  assemblies. 

The  Roman  sense  of  Seditio  {sed  or  se, 
and  itiOf  a  going  apart,  a  separation)  is 
properly  a  disunion  among  the  citizens, 
a  riot,  or  turbulent  assemblage  of  people 
for  the  purpose  of  accomplishing  some 
object  by  violence  or  causing  fear.  It 
was  included  among  other  forbidden  acts 
in  the  Lex  Julia  de  Majestate.  (Dig.  48, 
tit  4.)  It  is  often  used  in  connection 
with**tumultns"  and  "turba;"  and  the 
three  terms  seem  to  have  the  same  sig- 
nification. (Rein,  BSmtsche  Criminalrecht, 
p.  522.) 

SEDUCTION.  [Parent  AND  Child.] 

SEIGNORAGE.    [Money,  p.  350.J 

SEIGNORY.     [Tenure.] 

SEISIN  is  a  term  properly  applied  to 
estates  of  freehold  only,  so  that  a  man  is 
said  to  be  seised  of  an  estate  of  inheritance 
or  for  life,  and  to  be  possessed  of  a  chattel 
interest,  such  as  a  term  of  years.  This 
distinction  does  not  appear  to  have  existed 
in  the  time  of  Bracton ;  at  least  he*  uses 
the  two  words  as  identical  in  meaning 
Cpossessio  sive  seisina  multiplex  est,' 
lib  ii.,  fol.88). 

The  seisin  of  the  tenant  of  a  freehold 
is  the  le^  possession  of  the  land.  It  is 
actual  seisin,  called  seisin  in  deed,  when 
he  has  corporeal  possession  of  the  land, 
or,  as  Bracton  expresses  it,  'corporalis 
rei  detentio:  corporis  et  animi  cum  iuris 
adminiculo  concurrente.'  It  is  seisin  in 
law  when  lands  have  descended  to  a 
person,  but  he  has  not  yet  actually  en- 
tered into  possession  of  them,  and  no 
person  has  usurped  the  possession.  When 
an  estate  of  inheritance  is  divided  into 
several  estates,  as  for  instance  an  («tate 
for  life,  and  a  remainder  or  reversion 
in  fee,  the  tenant  in  possession  has  the 
actual  seisin  of  the  lands ;  but  the  per- 
sons in  remainder  or  reversion  have  ali0 
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aeisin  of  tlKir  reroective  estates.  The 
fleinn  of  a  rent  whicb  issues  oat  of  lands  is 
quite  distinct  from  the  seisin  of  the  lands ; 
and  therefore  a  disseisin  of  the  estate  in 
the  land  is  not  a  disseisin  of  the  rent. 

Id  the  conveyance  of  land  by  feoffinent, 
the  delivery  of  the  possession,  or  livery 
of  seisin,  as  it  is  termed,  is  the  efficient 
part  of  the  conveyance.     [Fbofphfnt.] 

The  word  seisin  is  also  applied  to  the 
services  due  from  the  tenant  to  the  lord. 
When  the  lord  has  received  the  tenant's 
oath  of  fealty,  he  has  obtained  seisin  of 
all  his  services. 

Seisin  in  deed  is  obtained  by  actually 
entering  into  lands,  and  an  entry  into 
part  in  the  name  of  the  whole  is  suf- 
ficient ;  by  the  receipt  of  rents  or  profits ; 
and  by  the  actual  entrjr  of  a  lessee  to 
whom  the  lands  are  demised  by  a  person 
who  is  entitled  to  but  has  not  obtained 
actual  possession. 

Seisin  may  also  be  acquired  under  the 
Statute  of  Uses,  27  Hen.  VI 11.,  wUch  en* 
acts  that  when  any  person  shall  be  seised 
of  any  lands  to  the  use,  &c.  of  another,  by 
reason  of  any  bargain,  sale,  feoffment, 
&C.,  the  person  having  the  use,  &c.  shall 
IbeDceforth  have  the  lawful  seisin,  &a 
of  the  lands  in  the  same  quality,  manner, 
and  form  as  he  had  before  in  the  use. 

A  disseisin  supposes  a  prior  seisin  ia 
another,  and  a  seisin  by  the  disseisor  which 
terminates  such  prior  seisin.  To  constitute 
a  difteisin,  it  was  necessary  that  the  dis- 
8t>isor  should  not  have  a  right  of  en  try ;  &at 
the  disseisee  should  not  voluntarily  give 
up  his  seisin,  and  that  the  disseisor  should 
make  himself  the  tenant  of  the  land ;  or 
in  other  words,  should  put  himself  with 
respect  to  the  lord,  in  the  same  situation 
as  the  person  disseised.  **  But"  it  is  well 
remarked  (Co.  Litt,  266  b,  Butler's 
note), "  how  this  substitution  was  effected, 
it  is  difficult,  perhaps  impossible,  now  to 
discover.  From  what  we  know  of  the 
feudal  law,  it  does  not  appear  how  a 
disseisin  could  be  effected  without  the 
consent  or  connivance  of  the  lord;  yet 
we  find  that  the  relationship  of  lord  and 
tenant  remained  after  the  disseisin.  Thus 
after  the  disseisin  the  lord  might  release 
Che  rent  and  services  to  the  disseisee; 
might  avow  upon  him ;  and  if  he  died, 
Us  heir  within  age,  the  lord  was  entitled 


to  the  wardship  of  the  heir.*  Bst  ^ 
doctrine  of  disseisin  is  in  many  nspt^ 
very  obscure,  and  at  preseat  of  liak 
practical  importance. 

SEPARATION  A  BfSNSA  CT 
THORO.    [Divorce.] 

SEPOY,  or  SIPOY,  Ae  iia«eof6e 
native  soldier  in  the  East  Indies,  fi^ 
Heber  derives  the  word  from  "a^"^ 
bow  and  arrow,  which  were  origiioIiT  n 
almost  universal  use  by  the  native  sol^ 
of  India  in  offensive  warfiue.  tte 
Bhiels  and  Kholees  who  are  eBSfdcfedn 
Guserat  in  ike  service  of  the  police  tsA 
in  protecting  gentlemen's  booieB  e4 
gardens  are  also  called  moys,  and  n^ 
more  propriety,  as  they  still  use  tJ»k»» 
and  arrow.  The  native  soldiers  is  ^ 
pay  of  the  British  government  oo«  fm 
a  large  army,  well  trained  in  Eoropea 
discipline:  tire  men  are  of  a  siae  so■^ 
what  below  that  of  European  soldin 
but  they  are  quite  as  brave,  as  hardy,  ^ 
as  active,  capable  of  undergoing  as  ■«* 
fktigue  and  of  sustaining  even  gmterpn* 
vations.  To  the  attachment  and  levej 
of  this  army  Great  Britain  is  chirf7'i» 
debted  for  the  possession  of  her  \m 
empire,  and  it  now  secures  to  to  (^ 
sovereignty  over  a  territory  vastly  ■■* 
extensive  than  her  own,  and  separn^ 
fh}m  her  by  the  distance  of  nearlj  biif 
the  globe. 

The  pay  of  the  Sepoy  is  two  |japd» 
or  seven  rupees,  per  mcmth,  wbkb  « 
double  the  wages  of  the  class  of  peniv 
from  whom  they  are  generally  diawa 

The  Indian  armv  in  1840,  acoorfee 
to  the  <  East  India  Calendar,*  was  aifi^ 
lows:-- 

26  regiments  of  native  infantry. 
3  regiments  of  native  eavalir. 
2  regiments  of  European  infimtiy. 
1  regiment  of  artillery. 
1  corps  of  engineers. 
1  corps  of  invSdids. 


laaanu. 
52  regiments  of  native  infimtiy. 
8  regiments  of  native  cavalij. 
S  regiments  of  European  innany. 
t  regiment  of  horse  artillery. 
4  re^ments  of  foot  artillery. 
1  corps  of  engineers. 
1  corps  of  invalidiL 
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Bengal. 

74  regiments  of  native  in&ntry. 

10  regiments  of  native  cavalry. 
2  regiments  of  European  iutautry. 
1  regiment  of  horse  artillery. 
5  battalions  of  foot  artillery. 
1  corps  of  engineers. 
I  corps  of  invalids. 

Each  regiment  consists  of  two  bat- 
talions of  500  men  each.  In  1842  the 
number  of  native  solidiers  in  the  pay  of  the 
liast  India  Company  was  181,612,  besides 
44.50  native  officers,  in  all  186,062.  The 
number  of  European  solders  was  19,164, 
besides  5.581  European  officers,  in  all 
24,695.  The  entire  Indian  army  in  1842 
consequently  amounted  to  210,757. 

SEQUESTRATION.  [Benefice,  p. 
347.1 

SEQUESTRATION.  [Banmuft 
(Sootlakd),  p.  296.] 

SERJEANT,  or  SERGEANT,  is  a 
non-commissioned  officer  in  a  troop  of  ca- 
valry or  in  a  company  of  infantry.  The 
duties  of  seijeants  are  to  drill  or  instruct 
in  discipline  the  recruits  of  a  regiment ; 
and  on  parade  they  act  as  markers  or 
guides  in  the  performance  of  the  evolu- 
tions. The  Serjeants  of  infantry  are  now 
armed  with  muskets  like  the  rest  of  the 
troops.  In  each  company,  when  a  batta- 
lion is  in  line,  a  covering  Serjeant  is 
always  stationed  behind  the  officer  com- 
manding the  company ;  when  the  ranks 
take  open  order,  and  that  officer  advances 
before^  the  front  rank,  the  Serjeant  steps 
into  his  place ;  but  upon  the  ranks  being 
closed,  he  falls  again  to  the  rear.  Four 
or  six  Serjeants  are  charged  with  the  im- 
portant duty  of  guarding  the  colours  of 
the  regiment :  they  constantly  attend  the 
officers  who  carry  them,  and  are  called 
colour-seijeants.  One  serjeant  in  each 
troop  or  company  is  appointed  to  pay  the 
men ;  also  to  keep  tlie  accounts  relating 
to  their  allowances,  the  state  of  their  ne- 
cessaries, &c 

The  name  of  sergens  or  servientes  was, 
jn  the  armies  of  France  during  the  reign 
of  Philip  Augustus,  applied  to  gentlemen 
who  served  on  horseback,  but  were  below 
the  rank  of  knights;  and  also,  as  a  gene- 
ral term,  to  the  infantry  soldiers  who 
vr€*re  fiimished  by  the  towns. 

In  the  reign  of  Philip  and  Mary  the 


serjeant-major  of  the  army  was  an  officer 
whose  post  corresponded  to  that  of  the 
modem  major-^oeral ;  and  the  serjeant- 
major  of  a  regiment  was  a  field-officer, 
who  would  now  be  designated  the  major. 
At  present  the  serjeant-major  is  an  as- 
sistant to  the  adjutant,  and  keeps  the 
roster  for  the  duties  of  the  serjeants,  cor- 
porals, and  privates.  The  quartermaster- 
serjeant  is  one  who  acts  immediately 
under  the  quartermaster  of  a  regiment 
in  all  the  details  relating  to  the  quarters 
of  the  officers  and  men,  the  supplies  of 
food,  clothing,  &c. 

SERJEANT,  or  SERGEANT.  The 
word  **  Serjeant "  comes  to  us  from  "  ser- 
geut,'*  into  which  the  French  had  modi- 
fied the  Latin  "serviens."  The  word 
serjeanty,  in  French  **  sergenterie,"  was 
formed  from  "sergent,''  but  was  always 
used  with  reference  to  a  particular  species 
of  service. 

In  the  creation  of  serjeants,  some  an- 
tient  practices  are  still  retained  in  those 
cases  where  the  writ  of  the  serjeant'elect 
issues  in  term-time ;  but  by  statute  6  Geo. 
IV.  c.  95,  barristers  who  receive  writs 
issued  in  vacation  commanding  them  to 
appear  in  the  Court  of  Chancery,  and  to 
take  upon  themselves  the  estate  and 
dignity  of  a  serjeant-at-law,  are,  upon 
appearing  before  the  lord  chancellor  and 
taking  the  oaths  usually  administered  to 
persons  called  to  that  degree  and  office, 
declared  to  be  serjeants-at-law  sworn, 
without  any  further  ceremony. 

Serjeants  at  law  are  the  only  advocates 
recognised  in  the  court  of  Common  Pleas. 
In  ^at  court  they  retain  their  right  of 
exclusive  audience.  This  privilege  ex- 
tends to  trials  at  bar,  but  not  to  trials  at 
nisi  prius,  either  at  the  assizes  or  at  the 
sittings  in  London  and  Middlesex. 

The  serjeants  formerly  occupied  three 
inns,  or  collegiate  buildings,  for  practice, 
and  for  occasional  residence,  situate  in 
Chancery  Lane,  Fleet  Street,  and  Holbom. 
They  have  now  no  other  building  than 
Serjeants'  Inn,  Chancery  I^ne,  which 
has  been  lately  rebuilt  Here  all  the 
common-law  judges  have  chambers,  in 
which  they  dispose  in  a  summary  way, 
and  with  closed  doors,  of  such  matters  as 
the  legislature  has  expressly  entrusted  to 
a  single  judge,  and  of  all  business  which 
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is  not  thought  of  sufficient  magnitude  to 
'be  brought  before  more  than  one  judge, 
or  which  is  supposed  to  be  of  a  nature 
too  urgent  to  admit  of  postponement. 

The  inn  contains,  besides  accommo- 
dations for  the  judges,  chambers  for  four- 
teen Serjeants,  the  junior  Serjeants,  while 
waiting  for  a  vacancy,  being  dispersed  in 
the  different  inns  of  courts. 

In  Serjeants'  Inn  Hall  the  judges  and 
Serjeants,  as  membei-s  of  the  Society  of 
Serjeants*  Inn,  dine  together  during  term- 
time.  Out  of  term  the  hall  is  or  was  fre- 
quently used  as  a  place  for  holding  the 
revenue  sittings  of  the  court  of  Exchequer. 

A  full  account  of  the  various  kinds  of 
Serjeants  and  of  the  origin  of  their  func- 
tions is  given  in  Manumg's  *  Serviens  ad 
Legem.*  [Barrister.]  See  also  Ser- 
jeant, in  *  Penny  Cyclopedia,' 

SERJEANTS-AT-ARMS  are  limited 
by  statute  13  Rich.  II.  c.  C,  to  thirty. 
Their  office  is  to  attend  the  person  of  the 
king,  to  arrest  offenders,  and  to  attend 
the  lord  high  steward  when  sitting  in 
judgment  upon  a  peer.  Two  of  3iese 
serjeants-at-arms,  by  the  king's  permis- 
sion, attend  the  two  houses  of  parliament 
In  the  House  of  Commons  the  office  of 
the  serjeant-at-arms  (as  he  is  emphatically 
called)  is  to  keep  the  doors  of  the  house, 
and  to  execute  such  commands,  especially 
touching  the  apprehension  of  any  offenders 
against  the  privileges  of  the  Commons, 
as  the  House,  through  its  Speaker,  may 
enjoin. 

In  some  offices  about  the  royal  person 
the  principal  officer  of  the  department  is 
distinguished  by  the  appellation  of  Ser- 
jeant, as  the  serjeant-surgeon. 

SERJEANTY,  GRAND.  [Grand 
Serjeanty.] 

SERVANT,  one  who  has  contracted 
to  serve  another.  The  person  whom  he 
has  contracted  to  serve  is  styled  master. 
Servants  are  of  various  kinds :  apprentices 
[Apprentice],  domestic  servants  who  re- 
side within  the  house  of  the  master,  ser- 
vants in  husbandry,  workmen  or  artificers, 
and  clerks,  warehousemen,  &c.  From 
the  relation  of  master  and  servant  a  va- 
riety of  rights  and  duties  arise,  some  of 
which  are  founded  on  the  common  law, 
and  some  on  statute. 

A  contract  of  hiring  and  service  need 


not  be  in  writing  unless  it  be  for  a  period 
longer  than  a  year,  or  for  a  year  to  c«c 
mence  at  some  future  time.  If  in  wrin^ 
it  is  not  liable  to  any  stamp  duty,  usk-s 
it  apply  to  the  superior  classes  rf  ckrU 
&c.  All  such  contracts  imply  an  cteer- 
taking  on  the  part  of  the  servant  iiiir 
fully  to  serve  the  master,  and  to  do  ^ 
lawful  and  reasonable  commands  iriib:: 
the  range  of  the  employment  contncs^ 
for ;  on  the  part  of  the  master,  to  pfOfe« 
the  servant  and  pay  him  his  hire  m 
wages.  In  all  hirings  where  no  tise* 
expressed,  except  those  of  domestic  sa- 
vants, it  is  a  rule  of  law  that  the  coc&r. 
shall  continue  for  a  year.  In  the  case  ^ 
domestic  servants  it  is  determinable  by » 
month's  warning,  or  the  payment  g^  > 
month's  wages.  Servants  in  bnsbasdn 
can  only  be  discharged  or  quit  the  sertitt 
upon  a  quarter's  notice.  This  rule  is  s 
time  may  of  course  be  rebutted  by  o; 
circumstances  in  the  contract  iuco&sistiiir 
with  its  existence.  In  the  case  of  iisBk.^ 
rality,  or  any  kind  of  offence  amoaacs 
to  a  misdemeanor  committed  doiifistb' 
time  of  the  service,  or  of  coDtinoed  se^ 
lect,  or  determined  disobedience,  a  leni^ 
may  be  immediately  discharged.  If  !^ 
servant  is  a  domestic,  he  is  neverth^ 
entitled  to  wages  for  the  time  dorse 
which  he  has  served.  But  in  other  esse' 
where  the  contract  is  entire  for  a  ye:, 
the  wages  cannot  be  apportioned,  sod  ibf 
service  having  been  determiucd  beftp 
the  expiration  of  the  time  contracted  U- 
in  consequence  of  the  fault  of  the  siTr£^- 
he  is  not  entitled  to  claim  wages  for  »! 
portion  of  the  time  during  which  be  b* 
served.  The  contract  still  continoes  ? 
exist,  notwithstanding  the  disability  ?- 
the  servant  to  perform  his  duties  froB 
illness,  and  he  is  therefore  still  entiileds' 
receive  his  wages.  The  master,  howertr, 
is  not  bound  to  pay  the  charges  inearwc 
by  medicine  or  attendance  upon  his  ac* 
servant  In  case  the  goods  of  the  misic* 
are  lost  or  broken  by  the  carelesBaes  i'' 
the  servant,  the  master  is  not  entitled  t' 
deduct  their  value  from  the  wages  of  tfe- 
servant,  unless  there  has  been  a  cokHvi 
between  them  to  that  effect.  His  cc? 
remedy  is  by  an  action  at  law  against  (>- 
servant  Where  a  master  becomes  fca^v 
rupt,  the  commissioners  are  andioii<fi- 
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on  proof  that  they  are  due,  to  pay  six 
months'  wages  to  his  clerks  and  servantf:. 
!f  the  wages  for  any  longer  period  are 
due,  they  must  be  proved  like  other  debts 
under  the  fiat  If  a  servant  has  left  his 
feervioe  for  a  considerable  time  without 
making  any  demand  for  wages,  it  will  be 
presumed  that  they  are  paid.  A  master 
may  chastise  his  apprentice  for  neglect  or 
misconduct,  but  he  will  not  be  justified 
in  striking  any  other  description  of  ser- 
vant Servants  who  steal  or  embezzle 
their  master's  goods  are  subject  to  a 
greater  degree  of  punishment  than  others 
who  commit  those  crimes.  Masters  are 
not  compellable  to  give  a  character  to 
servants  who  leave  their  employment. 
If  they  choose  to  do  so,  and  the^  give  one 
which  is  false,  they  may  be  liable  to  an 
action  at  the  suit  of  the  servant ;  but  in 
order  to  recover  in  such  an  action,  the 
servant  must  prove  that  the  charactf  r  was 
maliciously  given  for  the  purpose  of  in- 
juring him.  If  the  master,  merely  for 
the  purpose  of  confidentially  communi- 
cating, hondjide  state  what  he  believes  to 
be  the  truth  respecting  a  servant,  he  is 
not  responsible  for  the  consequences  of 
his  coDimunication. 

By  a  great  variety  of  statutes,  the  pro- 
visions of  which  are  collected  and  ex- 
plained in  Burn's  Justice^  tir.  *  Servants,* 
a  special  jurisdiction  is  given  to  magis- 
trates over  servants  in  husbandry,  and 
also  in  many  classes  of  manufactures  and 
and  other  employments.  None  of  these 
niles  of  law  apply  to  domestic  servants. 
The  object  of  them,  as  relates  to  servants 
in  husbandry,  is  to  compel  persons  who 
have  no  ostensible  means  of  subsistence 
to  enter  into  service,  to  regulate  the  time 
and  mode  of  their  service,  to  punish  neg- 
ligence and  refusal  to  serve,  to  determine 
disputes  between  masters  and  servants,  to 
enable  servants  to  recover  their  wages, 
and  to  authorise  magistrates  under  cer- 
tain circumstances  to  put  an  end  to  the 
service. 

Those  statutes  which  relate'to  servants 
in  manufactures  and  other  employments 
prohibit  the  payment  of  wages  in  goods, 
and  provide  for  their  payment  in  money, 
and  for  the  regulation  of  disputes  con- 
cerning them.  They  also  contain  various 
enactments  applicable  to   the    cases  of 


workmen,  &c.,  absconding,  neglecting,  or 
mismanaging  their  work,  injuring  or  em- 
bezzling the  materials,  tools,  &c., entrusted 
to  them,  and  fraudulently  receiving  those 
entrusted  to  others.  With  respect  also  to 
this  class  of  servants,  magistrates  have 
authority  to  put  an  end  to  the  contracts 
of  hiring,  and  service.  As  to  combina- 
tions of  masters  or  workmen,  see  Combi- 
nation LAAV8,  p.  570. 

A  master  is  not  guilty  of  the  offence  of 
maintenance,  though  he    maintain  and 
support  his  servant  in  an  action  brought 
by  him  against  a  third  party.    When  a 
servant  is  assaulted,  his  master  is  justified 
in  assisting  his  servant,  and  repelling  the 
assault  by  force,  although  he  himself  be 
not  attacked ;  and  under  similar  circum- 
stances a  servant  may  justify  an  assault 
committed  in  defeuM  of  his  master.     A 
master  is  answerable,  both  civilly  and 
criminally,  for  those  acts  of  his  sen'ant 
which  are  done  within  the  range  of  his 
employment    Thus  a  master  is  indictable 
if  a  servant  commit  a  nuisance  by  throw- 
ing dirt  on  the  highway;  and  a  book- 
seller or  newsvender  is  liable,  criminally 
as  well  as|civilly,  for  libels  which  are 
sold  by  his  servant  in  his  shop.    This 
liability  of  the  master  does  not  release  the 
servant  from  his  own  liability  to  punish- 
ment for  the  same  offence.     The  servant 
is  also  liable  when  he  commits  a  trespass 
by  the  command  of  his  master.     A  mas- 
ter, although  liable  civilly  for  any  in- 
juries arising  from  the  negligence  or  un- 
skilful ness  of  his  servant  is  not  respon- 
sible for  the  consequences  of  a  wilful  act 
of  his  servant  done  without  the  direction 
or  assent  of  the  master ;  but  the  servant 
alone  is  liable.    Difficulties  have  some- 
times occurred  in  determining  who  is 
responsible  in  the  character  of  master  for 
damages  done  to  third  persons  by  a  ser- 
vant   The  following  is  an  instance: — 
When  a  coachman  is  sent  by  the  owner 
of  horses  let  out  for  the  purpose  of  draw- 
ing a  private  carriage,  and,  while  driving 
the  hirer  in  his  private  carriage,  does 
some  damage  to  a  third  party,  it  has  been 
held  that  the  owner  or  the  horses  was 
liable;  for  the  servant  is  the  servant  of 
the  horse  owner,  and  not  of  him  whom  he 
is  driving.     Where  a  servant  makes  a 
contract  within  the  range  of  his  employ- 
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ment,  what  he  does  will  bind  his  master, 
jiwt  as  if  be  had  expressly  authorised  the 
serraot  Bat  in  all  cases  where  there  is 
no  express  eTidence  of  the  delegation  of 
the  master's  authority,  tbere  must  be 
facts  from  which  snch  delegation  can  be 
inferred.  Where  a  servant  obtains  goods 
for  his  master,  which  the  master  uses, 
and  he  afterwards  gives  money  to  the  ser- 
vant to  pay  for  them,  the  master  will  be 
liable  to  pay  for  them,  though  the  money 
should  have  been  embeszled  by  the  ser- 
vant. If  a  coachman  go  in  his  master's 
W^nsrj  to  hire  horses,  which  his  master 
afterwards  aaes»  &e  master  will  be  liable 
to  pay  for  them,  though  the  coachman  has 
received  a  large  salary  for  the  purpose  of 
providing  horses ;  unless,  indeed,  that  ftict 
were  known  to  the  party  who  let  out  the 
horses.  If  a  master  is  in  the  habit  of 
paying  ready  mone^nTor  articles  furnished 
to  his  family,  and  gives  money  to  a  ser- 
vant, on  a  particular  occasion,  for  the 
purpose  of  paying  for  the  articles  which 
he  is  sent  to  procure,  the  master  will  not 
be  liable  to  the  tradesman  if  the  servant 
should  embezzle  the  money.  If  articlea 
Aimished  to  a  certain  amount  have  al* 
ways  been  paid  fbr  in  ready  money,  and 
a  tradesman  allows  other  articles  of  the 
same  character  to  be  delivered  without 
payment,  the  master  will  not  be  liable, 
unless  the  tradesman  ascertains  that  the 
articles  are  for  the  master's  own  use. 
Where  a  tradesman,  who  had  not  before 
been  employed  by  a  master,  was  directed 
by  a  servant  to  do  some  work,  and  after- 
wards did  it  without  any  communication 
with  the  master,  it  was  held  that  the 
master  was  not  liable,  though  the  thing 
upon  which  the  work  was  done  was  the 
property  of  the  master. 

Any  person  who  interferes  with  the 
master's  right  to  the  services  of  his  ser- 
vant, does  him  an  injury  for  which  he  is 
rt'sponsible  in  an  action  for  damages.  A 
master  may  be  deprived  of  the  services 
of  a  servant,  either  by  some  hurt  done  to 
a  servant,  or  by  his  being  enticed  out  of 
the  service.  An  action,  therefore,  may  be 
brought  by  a  master  where  a  servant  has 
received  some  personal  injury  disqualify- 
ing him  from  the  discbarge  of  his  duties 
as  a  servant,  as  where  he  has  been  dis- 
abled  by  the  overturn  of  a  coach,  or  the 


bite  of  a  third  person's  dog.  The  aelks 
by  a  parent  against  the  sedneer  of  k» 
daughter  is  of  this  class.  [  PAMsasrs  i»» 
Child.] 

An  acdon  will  not  lie  against  a  fsnj 
for  enticing  away  a  servant,  if  the  sem^ 
has  paid  to  the  master  the  peoal^  is^ 
lated  for  by  the  agreement  of  hiriBf  tai 
service  in  case  of  his  quitting  his  waots^ 
service.  If  a  servant  has  been  c&nc^ 
away  from  the  service,  an  s«tk»  he* 
against  him  for  his  breach  of  contract  » 
well  as  against  the  par^  who  has  colitt^ 
him  away. 

The  statute  32  Geo.  III.  c«  5C  is-f^ 
preventing  the  counterfeiting  the  eert^ 
cates  of  the  characters  of  servants."  le- 
dependently  of  this  statute,  a  penoa  vbe 
wilfully  gives  a  false  dmracieT  with  t 
servant  is  liable  to  an  actioo  at  the  sst  «f 
the  party  who  has  been  indaccd  by  sb 
fklse  character  to  employ  the  servant,  Icr 
any  damages  which  he  may  suBcr  ia  too- 
seouence  of  employing  him. 

Formerly  a  set&ement  was  gained  W 
residence  in  a  parish  under  a  oootnct  J 
hiring  and  service  for  a  year,  bat  bj  i» 
Poor  Law  Amendment  Act  no  settiesMSi 
can  for  the  future  be  gained  hy  ssek 
means.  (Blackstone,  Ona.,  book,  i.,cU; 
Bum's  Juttice,  tit.  *  Servants.' ) 

SERVICE.    [Servakt.1 

SERVICES.    [TendrrJ 

SESSION,  COURT  OF,  SCOTLAND. 
[Justiciar  of  Scotlani>.1 

SESSION,  KIRK.     [Gekbiial   i^ 

8EXBLT  OF  THE  CbURCH  OF  SoOTLAKSlI 

SESSIONa  A  session  is  the  pcrM 
during  which  any  court  of  law  sits  ftr 
the  transaction  of  jndidal  business;  bst 
the  term  Sessions  is  commonly  nsed  t» 
denote  the  meeting  of  the  justices  of  a 
county,  or  other  district  which  has  a 
separate  commission  of  the  peaoe,  Ur  thr 
execution  of  the  authorities  eonfencd  hj 
the  crown  by  that  commission  and  of  other 
authorities  given  by  act  of  parliameaL 

County  Sessions, — The  commissioa  of 
the  peace  issued  by  the  crown  for  the 
purpose  of  creating  county  ma^stzates, 
consists  of  two  branches.  The  fonaer 
relates  to  the  powers  to  be  exercised  by 
justices  individnally  and  separatelT.  [Jcs- 
T1CE8.]  The  second  branch  of  vie  «■■> 
mission  creates  the  poweraof  the  j 
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'When  assembled  in  sessions.  It  begins  as 
follows: — ^We  have  also  assigned  you, 
and  eveiy  two  or  more  of  you  (of  whom 
8  ny  one  of  yon,  the  aforesaid  A.  B^  C.  D., 
J^.^.  P.,  &C.  we  will  shall  be  one),  our  jua- 
t-ices,  to  inquire  the  truth  more  fully,  by 
the  oath  of  good  and  lawful  men  of  the 
atforesaid  county,  by  whom  the  truth  of 
the  matter  shall  be  better  known,  of  all 
and  all  manner  of  felonies,  poisonings, 
iiichantments,  sorceries,  arts  magic,  tres* 
passes,  forestallings,  regratings,  ing^ross- 
inga,  and  extortions  w£itsoever,  and  of 
all  and  singular  other  crimes  and  offences, 
of  which  the  justices  of  our  peace  may  or 
ought  lawfully  to  inquire,  &c. 

The  words  "  of  whom  any  one  of  you 
the  aforesaid  A.  B.,  C.  D^  E.  F.,  &c.  we 
will  shall  be  one,"  constitute  the  Quorum 
clause,  so  called  because  when  the  com- 
mission was  in  Latin,  the  clause  ran 
*^  quorum  A.  B.  Tel  C.  D.  Tel  E.  F.,  &c. 
unum  esse  Tolumus." 

The  statute  1  Mary,  sess.  2,  c  8,  s.  2, 
prohibits  sheriffs  from  exerdsing  the 
office  of  justice  of  the  peace  during  the 
time  that  they  act  as  sherifis.  If  a  man 
be  created  a  duke,  archbishop,  marquess, 
earl,  Tiscount,  baron,  bishop^  knight, 
Jud^,  or  seijeant-at^law,  his  authority  as 
justice  of  the  peace  remains.  (1  £aw. 
VI.  c.  7.)  By  5  Geo.  II  c.  18,  s.  2,  a^ 
tomeys,  solicitors,  and  proctors  are  pro- 
hibited from  acHug  as  justices  of  the 
peace  for  any  county  during  the  time  that 
they  continue  in  practice. 

A  meeting  of  tne  justices  held  for  the 
purpose  of  acting  judicially  for  the  whole 
district  compriwd  within  their  commis- 
sion constitutes  a  court  of  Geueral  Session 
of  the  peace.  By  12  Rich.  II.  c  10, 
sessions  are  required  to  be  held  in  cTery 
quarter  of  the  year,  or  ofkener  if  need  be. 
The  four  sessious  so  held  are  styled  courts 
of  general  Quarter-session  of  the  peace, 
or  ^  quarter-sessions."  By  different  sta- 
tutes the  quarter-sessions  are  directed  to 
be  held  at  uniform  periods.  The  times 
at  which  they  are  directed  to  be  held  are, 
the  first  week  after  the  Ilth  of  October, 
the  first  week  after  the  28Ui  of  December, 
the  first  week  after  the  31st  of  March, 
the  first  week  after  the  24th  of  June. 
Though  the  justices  act  irregularly  in 
omitting  to  conTene  the  quarter^essioofl 


at  the  prescribed  periods  (except  the 
April  sessions,  in  respect  of  which  power 
is  expressly  giTen  to  the  justices  to  alter 
the  time  to  any  day  between  the  7th  of 
March  and. the  22nd  of  April),  sessions 
held  as  quarter-sessions  in  other  periods 
of  the  quarter  are  legal  quarter-sessions. 
When  the  business  to  be  transacted  at  a 
court  of  quarter>sessions  is  not  completed 
before  the  time  at  which  it  is  thought  de- 
sirable for  the  justices  to  separate,  the 
court  is  usually  adjourned  to  a  subsequent 
day ;  this  is  also  done  when  there  is  rea- 
son to  expect  that  new  matters  will  arise 
which  it  will  be  desirable  to  dispose  of 
before  the  next  quarter-sessious.  Two 
justices,  one  of  them  being  of  the  quorum, 
may  at  any  time  couTcne  a  general  session 
of  the  peace ;  but  at  such  additional  ses- 
sion no  business  can  be  transacted  which 
is  directed  by  any  act  of  parliament  to  be 
transacted  at  quarter-sessions. 

Both  general  sessions  and  general 
quarter-sessions  are  held  by  Tirtue  of  a 
precept  under  the  hands  of  two  justices, 
requiring  the  sheriff  to  return  a  grand 
juiy  before  them  and  their  fellow-justices 
at  a  day  certain,  not  less  than  fifteen  days 
after  the  date  of  the  precept,  at  a  certain 
place  within  the  district  to  which  the 
commission  extends,  and  to  summon  all 
coroners,  keepers  of  gaols  and  houses  of 
correction,  high  constables,  and  bailifb  of 
liberties  within  tiie  county. 

Persons  bound  to  attend  at  the  sessions 
are:— First,  all  justices  of  the  peace  for 
the  county  or  district.  Secondly,  the 
custos  rotulorum  of  the  county,  who  is 
bound  to  attend  by  himself  or  his  deputy, 
with  the  rolls  of  the  sessions.  Thirdly, 
the  sheriff  by  himself  or  his  under-sheriff, 
to  return  the  precept  and  lists  of  persons 
liable  to  serre  on  the  grand  or  pet^  jury, 
to  execute  process,  &c.  Fourthly,  the 
seTeral  coroners  of  the  comity  or  district 
Fifthly,  the  constables  of  hundreds  or 
high  constables.  Sixthly,  all  bailifis  of 
hundreds  and  liberties.  ScTenthly,  the 
keepers  of  gaols,  to-  bring  and  receive  pri- 
soners. Eighthly,  the  keeper  of  the 
house  of  correction,  to  give  in  a  calendar 
and  account  of  persons  in  his  custody. 
Ninthly,  all  persons  returned  by  the 
sheriff  as  jurors.  Tenthly,  all  persons 
who  have  entered  into  a  reoognizaDoe  lo 
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answer  charges  to  be  made  against  them, 
or  to  prosecute  or  give  evidence  upon 
charges  against  others. 

Persons  summoned  on  grand  or  petty 
juries  ought  to  be  males  between  21  and 
60  years  of  age,  who  are  possessed  of 
10/.  a  j^ear  in  lands  or  rents,  or  2(  /. 
a  year  in  leaseholds  for  an  unexpired 
term  or  terras  of  21  years  or  more,  or 
who  are  householders,  rated  to  the  poor 
on  a  value  of  not  less  tlian  20/.  (in  Mid- 
dlesex 30/.  \  or  who  occupy  houses  con- 
taining not  less  than  fifteen  windows,  and 
who  are  not  peers,  judges  of  the  supe- 
rior courts,  clergymen,  Roman  Catholic 
priests,  dissenting  ministers  following  no 
secular  employment  but  that  of  school- 
masters, and  many  others. 

The  justices  in  sessions  have  criminal 
jurisdiction,  to  be  exercised  partly  accord- 
ing to  the  rules  of  common  law  and 
partly  pursuant  to  different  acts  of  par- 
liament; they  have  also  jurisdiction  in 
certain  civil  matters  created  by  different 
statutes;  they  have  an  administrative 
power  in  certain  county  matters;  and 
they  have  power  to  fine  and  imprison  for 
contempt 

I.  The  criminal  jurisdiction  of  justices 
in  general  and  quarter-sessions  is  now  de- 
fined by  the  5  &  6  Vict  c.  38,  which 
enacts  **  that  after  the  passing  of  this  Act 
neither  the  jiistices  of  the  peace  acting  in 
and  for  any  county,  riding,  division,  or 
liberty,  nor  the  recorder  of  any  borough, 
shall  at  any  session  of  the  peace  nor  the 
adjournment  thereof  try  any  person  or 
persons  for  any  treason,  murder,  or  capital 
felony,  or  for  any  felony  which,  when 
committed  by  a  person  not  previously 
convicted  of  felony,  is  punishable  by 
transportation  beyond  the  seas  for  life,  or 
for  any  of  the  offences  mentioned  under  the 
18  heads  contained  in  the  first  section  of 
the  act  The  second  section  provides  that 
any  judge  of  the  supreme  courts  at  West- 
minster, acting  imder  a  commission  of 
oyer  and  terminer  and  gaol  delivery  for 
any  county,  may  issue  a  writ  or  writs  of 
certiorari  or  other  process  directed  to  the 
justices  of  the  peace  acting  in  and  for 
such  county,  &c.  or  to  the  recorder  of  any 
court  within  the  same  county,  command- 
ing the  said  justices  and  recorder  seve- 
rally to  certify  and  retom  into    such 


court  of  oyer  and  terminer.  Sec  all  isAct- 
ments  and  presentments  found  ortaise 
by  such  justices  or  recorder  of  oSbim 
which  after  the  passing  of  this  act  tbtj 
will  not  have  jurisdicuon  to  try,  and  tbe 
several  recognizances,  examinatioss,  srJ 
depositions  relative  to  such  iDdieto)ci.'o 
and  presentments ;  and,  if  necessarr.  l<j 
writ  or  writs  of  Habeas  Corpus  may  ax* 
any  person  in  the  custody  of  any  pd  or 
prison,  charged  with  any  such  offence,  a 
be  removed  into  the  custody  of  the  coe- 
mon  gaol  of  the  county,  that  such  ofinorf 
may  be  tried  under  the  said  oommiskfi. 
The  fourth  section  empowers  any  coartvif 
general  or  quarter-session  or  adjoQn««i 
session  of  the  peace  to  divide  such  nan 
into  two  courts,  which  may  sit  apart  nr 
the  better  despatch  of  business,  ic  t- 
manner  and  subject  to  the  conditions  i: 
this  section  mentioned. 

Previously  to  the  6  &  7  Will.  IV.  c 
114,  it  was  in  the  discretion  of  the  o- 
gistrate  before  w bom  the  depositions  vrrc 
taken,  whether  he  would  allow  tfariE  r 
be  inspected ;  even  the  party  accost  Is: 
no  right  to  demand  a  copy  of  the  depc«r 
tions,  though  in  cases  of  treason  or  ftlf»^ 
he  was  entitled  to  demand  a  list  coatas- 
ing  the  names  of  the  witnesses  for  th-- 
prosecution.  But  by  that  act  (s-o)"*!- 
persons  held  to  bail  or  committed  -* 
prison  for  any  offence,  are  autboriifd  t: 
require  and  have,  on  demand,  from  ^ 
person  who  has  the  lawful  custody  xbem-i 
copies  of  the  examinations  of  the  «r- 
nesses  respectively  upon  whose  de^- 
tions  they  were  held  to  bail  or  commtSMi 
to  prison,  on  payment  of  a  reasonable  soa 
for  the  same,  not  exceeding  three  hs^^- 
pence  for  each  folio  of  ninety  wori*- 
subject  to  a  proviso,  that  if  such  deftas^ 
be  not  made  before  tlie  day  appointed  ^^ 
the  commencement  of  the  session^  s: 
which  the  trial  of  the  person  on  vbiK 
behalf  su:h  demand  is  made  is  to  tai« 

Elace,  such  person  is  not  to  be  entitlt^  » 
ave  any  copy  of  such  examination  <" 
witnesses,  unless  the  person  to  pnesidt'  a 
such  trial  be  of  opinion  that  such  c<%J 
may  be  made  and  delivered  witboatdil^f 
or  inconvenience  to  such  triaL  T:s 
chairman  is,  however,  authorised  to  po^* 
pone  the  trial  on  account  of  soch  eafj 
of  the  examination  of  witnesses  sot  lu^- 
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ing  been  previously  had  by  the  party 
charged  :*'  and  by  sec.  5,  all  persons  under 
trial  are  authorised,  at  the  time  of  their 
trial,  to  inspect,  without  fee  or  reward, 
all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  re- 
turned into  the  court  before  which  such 
trial  is  had. 

A  prisoner  or  defendant,  charged  with 
a  felony  or  a  misdemeanor,  cannot  have 
the  assistance  of  counsel  to  examine  the 
witnesses,  and  reserve  to  himself  the 
right  of  addressing  the  jury.  But  if  he 
conduct  his  defence  himself,  and  any 
point  of  law  arises  which  he  professes 
himself  unable  to  argue,  the  court  will 
hear  it  argued  by  counsel  on  his  behalf. 

II.  The  quarter-sessions  have  an  ori- 
ginal jurisdiction  in  all  matters  required 
to  be  done  by  two  or  more  justices,  except 
in  cases  in  which  a  power  is  given  of  ap- 
pealing to  the  sessions. 

III.  Statutes  which  give  summary  ju- 
risdiction to  one  or  more  magistrates,  in 
most  cases  allow  their  decision  to  be 
brought  before  the  sessions  by  way  of 
appeal.  Notice  of  appeal  is  generally  re- 
quired, and  the  court  is  precluded  from 
entertaining  any  objections  not  specified 
in  the  notice.  Subject  to  this  restriction, 
the  case  is  heard  as  if  the  question  were 
raised  for  the  first  time.  When  questions 
of  difficulty  in  matter  of  law  present 
themselves  upon  the  hearing  of  an  appeal, 
the  party  against  whom  the  sessions  decide 
frequently  applies  for  leave  to  state  a 
special  case  for  the  decision  of  the  Court 
of  King's  Bench:  the  majority  of  the 
justices  may  either  grant  or  reject  the  ap- 
plication ;  and  if  no  special  case  be  stated, 
the  judgment  of  the  quarter-sessions  upon 
an  appeal,  or  upon  any  other  matter  in 
which  they  proceed  in  a  course  prescribed 
by  statute,  different  from  the  course  of 
the  common  law,  cannot  be  reviewed  by 
any  other  court.  Where  the  quarter- 
sessions  act  as  a  court  of  criminal  juris- 
diction under  the  powers  given  by  the 
commission,  and  according  to  the  course 
of  common  law,  a  writ  of  error  lies  upon 
the  judgment  of  the  sessions  to  the  court 
of  King's  Bench,  and  from  that  court  to 
the  Kxchequer  Chamber,  and  ultimately 
to  the  House  of  Lords. 

.    IV.  The  qoarter-sessions  have  juris- 


diction over  the  appropriation  of  the 
county  Ftock,  an  annual  fund  raised  prin- 
cipally by  county  rates.  This  part  of  the 
business  of  the  court  is  usually  disposed 
of  before  any  other,  and  in  practice  the 
first  day  of  tlie  sessions  is  exclusively  de- 
voted to  what  is  called  "  the  county  busi- 
ness." 

V.  In  common  with  other  courts  of 
record,  justices  of  the  peace,  whether  as- 
sembled in  sessions,  or  sitting  as  indivi- 
dual magistrates,  may  fine  and  imprison 
for  contempt.  No  superior  court  can  in- 
quire into  the  existence  or  non-existence 
of  the  fact  which  has  been  so  treated  as  a 
contempt,  or  into  the  reasonableness  of  the 
fine  imposed  or  imprisonment  awarded. 
The  court  of  quarter-sessions  lias  no 
power  to  punish  contempts  or  other  of- 
fences committed  byjone  of  their  ownbody. 

The  justices  being  assembled  in  ses- 
sions elect  a  chairman.  The  grand-jury 
being  sworn,  the  royal  proclamation 
against  vice  and  immorality  is  read  by 
the  clerk  of  the  peace.  The  chairman 
delivers  his  charge  to  the  grand-juiy,  in 
which,  as  he  is  in  possession  of  the  depo- 
sitions taken  when  the  prisoners  were 
committed,  he  calls  their  attention  to  such 
cases  as  appear  to  present  any  difficulty, 
and  explains  such  points  of  law  as  are 
necessary  for  their  guidance.  The  grand- 
jury  then  retire  to  their  room  to  receive 
snch  bills  of  indictment  as  may  be 
brought  before  them. 

When  the  business  of  the  sessions  is 
such  as  to  be  likely  to  occupy  one  court 
more  than  three  days,  it  is  usual  to  ap- 
point a  second  chairman  to  preside  in  a 
separate  court,  under  the  authority  of  59 
Geo.  III.  c.  28.  The  bills  of  indictment 
for  o£fences  to  be  prosecuted  at  the  ses- 
sions being  prepared,  the  witnesses  in 
support  of  the  charge  are  sworn  in  court 
The  bills  of  indictment  on  parchment, 
with  the  names  of  the  witnesses  indorsed 
thereon,  are  taken  to  the  grand-jury.  The 
form  of  proceeding  before  the  grand-jury 
is  explained  under  Jurt. 

The  bill,  being  indorsed  by  the  grand- 
jury,  is  brought  into  court  by  the  grand- 
jury,  and  delivered  to  the  clerk  of  the 
peace,  who  re^tds  the  indorsement  with 
the  name  of  the  prisoner  and  the  nature 
of  the  charge.    The  prisoner  is  then  ar- 
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raigned,  and  the  trial  proceeds  in  the  same 
mauner  as  at  the  assizes.  If  the  prisoner 
be  foand  not  guilty,  he  is  immediately  set 
at  liberty,  anless  there  be  some  other 
matter  before  the  court  upon  which  he 
on^ht  to  be  detained.  If  a  verdict  of 
gniUy  be  returned,  the  sentence  is  pKK 
nounoed  by  the  chairman,  such  sentence, 
where  the  amount  of  punishment  attached 
to  the  offence  is  not  fixed,  being  first  de- 
termined by  the  opinion  of  the  majority 
of  the  justices  present 

The  sessions  cannot  be  held  without  the 
presence  of  two  justices  at  least ;  nor  can 
they  be  adjourned  by  one  justice,  though 
two  or  more  may  previously  have  been 
present  Every  act  done  as  an  act  of  ses- 
sions, before  two  justices  have  met,  or 
after  two  have  ceased  to  be  present,  is 
void. 

The  crown  may  grant  a  commission  of 
the  peace  not  only  for  an  entire  county, 
but  also  fbr  a  particular  district  within 
the  county.  I n  order,  however,  to  exclude 
the  interference  of  the  county  justices  in 
the  particular  district,  it  is  necessary 
either  to  introduce  into  the  commission  of 
the  peace  for  the  particular  district  a 
clause  excluding  the  jurisdiction  of  the 
county  magistrates,  which  is  called  a  ne- 
intromittaut  clause,  or  to  grant  a  new  com- 
mission to  the  county  magistrates  exclud- 
ine  the  particular  district  If  the  former, 
which  is  the  usual  course,  be  taken,  the 
county  magistrates  may  still  hold  their 
sessions  within  the  particular  district, 
though  they  can  exercise  no  jurisdiction 
in  respect  of  matters  arising  within  the 
district 

Petty  and  Special  Sessions. — A  meet- 
ing held  bv  justices  for  the  transaction  of 
magisterial  business  arising  within  a  par- 
ticular district  which  forms  a  subdivision 
of  the  county  or  district  comprised  in  the 
commission  of  the  peace,  is  called  a  petty 
session ;  and  if  the  meeting  be  convened 
fbr  some  particular  or  special  object,  as 
the  appointment  of  overseers  of  the  poor, 
of  waywardens,  of  examiners  of  weights 
and  measures,  &c.,  it  is  called  a  special 
session.  A  meeting  of  magistrates  cannot 
legally  act  as  a  special  session,  unless  all 
the  magistrates  of  the  particular  division 
are  present,  or  have  haa  reasonable  notice 
to  attend. 


Borough  Sessions. — The  Mimicifl  Oar- 
poration  Act  (5  &  6  Wm.  IV^  a  76>  di- 
rects that  the  recorder  of  any  dty  or 
borough  to  which  a  separate  conrt  of 
quarter-sessions  is  granted  aodi^die  ^o> 
visions  of  that  act,  shall  be  the  sole  jadge 
of  such  conrt  [Recokdsr],  leavia^  the 
ordinary  duties  of  magistrates  out  of  ss- 
sions  to  be  performed  by  the  jostioes  r4 
the  peace  appointed  by  the  crowa  lor  sock 
cit^  or  borough.  The  reoorder  is  re- 
quired to  hold  a  court  of  quarter  aessiaBs 
once  in  every  quarter  of  a  year,  or  at  sudi 
other  and  more  frequent  times  as  be  msr 
think  fit,  or  as  the  crown  may  d'trtci. 
Borough  quarter-sessiona  are  not  bov- 
ever,  like  county  (|uarter-sef«ions   sf- 

fointed  to  be  held  in  particular  weetk 
n  case  of  sickness  or  unavoidaUe  ah> 
senoe,  the  recorder  is  authorised,  with  the 
consent  of  the  town  oouncil,  to  appoint  a 
barrister  of  five  years'  standiug^  to  act « 
deputy  recorder  at  the  next  secsun,  te 
no  lonser.  In  the  absence  of  the  recorder 
and  of  any  deputy  recorder,  the  coari 
may  be  opened,  and  adjonmed,  and  Us 
recc^nisances  respited,  by  the  mayv; 
bat  the  ma^or  is  not  authorised  to  domj 
other  judicial  act  Where  it  appears  » 
the  recorder  that  the  sessions  are  Uketj 
to  last  more  than  three  da^  he  may  ap- 
point an  ** assistant  barrister"  of  five 
years'  standing  to  hold  a  seoood  oosit 
for  the  trial  of  such  felonies  and  nisilF- 
meanors  as  shall  be  referred  to  him,  pi^- 
vided  it  has  been  certified  to  the  recwdfr. 
by  the  mayor  and  two  aldermen,  that  fit 
council  have  resolved  that  such  a  eoarse 
is  expedient  and  the  name  of  the  intend 
assistant  barrister  has  been  appvtyved  of 
by  a  secretary  of  state. 

Every  burgess  of  a  borough  (or  eitiMB 
of  a  city),  having  a  court  of  quarler-sa- 
sion  (imless  exempt  or  disqualified  o^o^ 
wise  than  in  respect  of  property),  is  VMt 
to  serve  on  grand  and  pet^  juries^  Mem- 
bers of  the  towu-council.  and  the  jasties 
of  the  peace,  treasurer,  and  town-cJerk  of 
the  borough,  are  exempt  and  tlisqvalififd 
from  serving  on  juries  wiUiin  tiie  bo- 
rough; and  they  and  all  burgesses  cf 
boroughs  having  separate  quarter-aesaooi 
are  exempt  fh>m  liability  to  serve  oa 
petty  juries  at  the  county  sesdona 
Other  matters  required  by  statnte  to  bi 
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doueatquarter-spssions,  and  not  expressly 
tra&sf«rrad  to  the  towD-council,  devoWe 
npoD  the  recorder,  as  the  appoiDtment  of 
iiispectors  of  weights  and  measures,  &c. 
Persons  imi|risoned  in  a  borough  gaol  bv 
county  magistrates,  under  6  and  7  Will. 
IV.,  cap.  IU5,  may  be  tried  at  the  borough 
sessions  for  offences  committed  out  of  the 
borough. 

All  criminal  jurisdiction,  which,  before 
the  passing  of  the  Municipal  Corporation 
Act,  existed  in  any  borough  to  which  no 
court  of  quarter-sessions  has  since  been 
granted,  is  taken  away  by  the  107th  sec- 
tion of  that  act 
SETTLEMENT.  [Poor  Laws.! ' 
SEWER,  a  place,  according  to  Lord 
Coke,  where  water  issues,  or,  as  is  said 
Tulgarly,  **  sues,"  whence  the  word  suera, 
or  sewer.  The  word  has  acquired  noto- 
riety as  giving  the  title  to  •*  The  Law  of 
Sewers,"  an  important  branch  of  English 
law.  According  to  that  law,  the  super- 
intendence of  the  defences  of  the  land 
against  the  sea,  and  against  inundation 
by  land*floods,  and  of  £e  iVee  course  of 
navigable  rivers,  has  been  immemoriall^, 
**  frtm  the  beginning  of  laws,"  says  Callis, 
a  matter  of  public  concern :  and  from 
very  early  periods  commissions  under 
the  common  law  have  from  time  to  time 
been  issued  by  the  crown,  empowering 
persons  to  enforce  the  law  on  such  sub- 
jects. Many  statutes  have  been  passed 
relatinff  to  sewers.  The  first,  according 
to  Lord  Coke,  is  **  Magna  Charts,"  c  23, 
which  provides  for  the  taking  down  of 
weirs.  But  the  most  important  of  these 
is  23  Hen.  VIII.  c  5,  commonly  called 
•«  The  Statute  of  Sewers,"  by  which  the 
law  was  extended,  explained,  and  settled. 
Several  statutes  have  been  since  passed, 
bat  the  most  comprehensive  is  the  3  &  4 
Wm.  IV.  c.  22.  From  these  two  statutes, 
the  dedsioDs  especially  on  that  of  Henry 
VIII..  and  the  text-books,  the  general 
law  of  sewers  must  be  ascertained.  The 
Act  of  William  IV.  does  not  affect  any 
private  or  local  Act  for  sewers  concern- 
ing  any  county  or  district,  &c.,  or  any 
commisuon  of  sewers  in  the  county  of 
Middlesex  within  ten  miles  of  the  Royal 
KxcUan^,  except  such  as  lie  within  any 
eommission  of  sewers  of  the  county  of 
ysMTT,  or  any  navigable  river,  canal,  &c., 


under  the  management  of  trustees,  by 
virtue  of  any  local  or  private  act  or  any 
law,  custom,  &c,  of  lionmey  Marsh  or 
Bedford  Level. 

The  appointment  of  commissioners  of 
sewers  by  the  late  Act  is  vested  in  the 
lord  chancellor,  the  lord  treasurer,  and 
the  two  chief  justices,  or  any  three  of 
them,  of  whom  the  chancellor  must  be 
one.  Such  as  have  not  acted  as  commis- 
sioners before  the  passing  of  the  statute 
of  William  IV.  must  be  possessed,  in  the 
same  county  or  the  coun^  adjoining  that 
for  which  the  commission  issues,  of  landed 
estate  in  fee,  or  for  a  term  of  60  years, 
of  100/.  yearly  value,  or  of  a  term  of  21 
years,  10  of  which  are  unexpired,  of  200/. 
yearly  value,  or  be  heir  apparent  to  an 
estate  of  2002.  yearly  value.  Bodies  cor- 
porate and  absentee  proprietors  possessed 
of  a  landed  estate  of  30C/.  yearly  value 
taxed  to  sewers  may  qualify  an  agent  to 
act  as  commissioner,  provided  such  agent 
is  named  in  the  commission ;  persons 
named  ex-officio  in  any  commission  as 
mayor,  &c.,  may  act  without  any  further 
qualification.  Coiocideutty  with  every 
commission  there  issues  from  the  crown- 
office  a  writ  of  dedimus  potestatem,  ad- 
dressed to  a  list  of  persons  therein  named, 
who  are  part  of  the  commissioners  named 
in  the  commission,  and  authorised  to  ad- 
minister the  oaths  to  the  commissioners. 
Previous  to  entering  on  office  each  com- 
missioner takes  an  oath  before  these  par- 
ties for  the  due  performance  of  his  duty, 
and  that  he  is  possessed  of  the  requisite 
qualification.  A  commission  continues 
in  force  for  ten  years  from  the  date  of  it; 
and  the  laws,  decrees,  and  ordinances 
made  under  it,  notwithstanding  the  ex- 
piration of  the  commission,  continue  in 
force  until  they  are  repealed. 

Commissioners  may  be  appointed  to 
act  in  any  part  of  the  kingdom  of  Eng^ 
land  and  Wales  or  the  islands  within 
that  kingdom.  The  English  seas  aio 
also  said  to  be  included  within  the  king^ 
dom  of  Ensland.  Each  commission  spe- 
cifies the  district  to  which  it  applies. 
The  authority  of  the  commissioners  ex- 
tends over  all  defences,  whether  natural 
or  artificial,  situate  by  the  coasts  of  the 
sea,  all  rivers,  water-courses,  &c,  either 
navigable  or  entered  by  the  tide^  or  which 
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directly  or  indirectly  communicate  with  <  to  their  discretion,  they  ha^e  no  nthonn 


such  rivers,  &c.  But  they  have  no  juris- 
diction over  any  ornamental  works  situate 
near  a  house  and  erected  previous  to  the 
Act  of  William  IV.,  except  with  the  con- 
sent in  writing  of  the  owner.  They 
have  power  to  repair  and  reform  the 


to  do  anything  which  is  not  both  jtostaal 
reasonable,  and  also  in  aocordiuDe  wi^ 
the  laws  of  the  land. 

To  accomplish  the  purpoGPS  for  wladi 
they  are  created,  the  commissiocters  htn 
power  to  appoint  a  clerk,  and  Tarioo<oi- 


defences,  and  to  remake  them,  when  de-  i  cers  called  surveyors,  coUectDts,  baiTiSL 
eayed,  in  a  different  manner,  if  this  can  I  &c. ;  and  they  themselves,  or  any  six  ^ 
be  done  more  commodiously.  They  may  ;  them,  when  duly  assembled,  cosathaie  i 
also  cause  rivers,  &C.,  to  be  cleansed  and  !  court  of  record.  By  their  own  view,  at 
deepened,  and  remove  any  obstructions,  {  the  report  of  their  surveyor,  they  may  tf- 
such  as  weirs,  mill-dams,  and  the  like,  I  certain  what  old  defences  need  repaj. 
which  have  been  erected  since  the  time  what  new  ones  are  necessary,  what  ia- 
of  Edward  I.;  or,  if  such  antient  ob-  I  pediments  or  annoyances  require  recEwvi. 
structions  have  been  since  increased,  they  !  what  money  or  materials  most  be  pro- 
may  remove  the  increase.  If  any  navi-  vided  for  such  purposes.  To  fona  i 
gable  river  is  deficient  in  water,  they  court,  ten  days'  notice  to  the  owbcr  (« 
may  supply  it  from  another  where  there  i  occupiers  of  lands  within  the  district  vhe 
is  an  excess.  But  the  object  to  be  at-  |  are  required  to  attend  are  necessary,  ex- 
tained  by  all  these  acts  must  be  of  a  ]  cept  in  a  case  of  emergency,  when  h  bd; 
general  nature,  and  have  for  its  purpose  .  be  summoned  by  two  commissionen  at 
the  furtherance  of  public  general  defence,  mediately.  It  is  the  duty  of  the  sher£. 
drainage,  or  navigation.  The  commis-  j  on  receipt  of  the  precept  of  the  roB»a^ 
sioners  have  authority  also  to  make  and  .  sioners,  to  summon  a  jury  from  the  body 
maintain  new,  and  to  order  the  abandon-  !  of  the  county  to  attend  in  their  wen, 
ment  of  old  works,  and  to  determine  in  '  Before  any  charge  can  be  laid,  the  am- 
what  way  the  expenses  of  the  new  works  •  missioners  must  further  inquire,  throa^ 
shall  be  contributed :  but  they  cannot  i  means  of  the  jury,  by  witnesses  examiBsd 
undertake  any  new  work  without  the  on  oath  before  them,  where  it  is  that  ai? 
eoiiseut  in  writing  of  three-fourths  of  the  I  defence  is  needed  or  any  nuisance  exiss: 
owners  and  occupiers  of  the  lands  to  be  I  and  by  whose  neglect  or  default,  if  aa?. 
charged.  They  may  also  contract  for  .  such  thin^  have  occurred,  and  what  par 
the  purchase  of  lands  where  necessary  to  ties  are  liable  to  contribute  to  the  ei- 
the  accomplishment  of  their  objects;  the  !  pensesof  putting  all  in  a  proper  conditioK. 
price  of  which,  if  not  agreed  on,  must  be  j  The  general  fundamental  criterion  by 
determined  by  a  jury  summoned  for  that  !  which  the  liabilities  of  parties  to  oooth- 
purpose.  Ill  them  is  vested  the  property  j  bute  must  be  ascertained,  is  the  drcao- 
m  such  lands,  and  in  all  the  works,  tools,  >  stance  of  their  deriving  benefit  or  avod- 
materials,  &c.,  of  which  they  are  pos-  ing  injury  from  the  works  of  sewer*. 
sessed  b^  virtue  of  their  office.  The  |  When  a  party  has  been  once  presented 
commissioners  have  power  to  make  ge-  t  as  liable  by  a  jury,  he  is  presuowd 
neral  laws,  -ordinances,  and  provisions  j  to  continue  liable  during  the  existed 
relating  to  matters  connected  with  sewers  |  of  that  commission.  The  liabilities  of 
in  their  district,  as  well  as  to  determine  parties  to  contribute  may  arise  ether 
in  particular  instances.  These  laws  are  i  by  holding  lands  on  oonditioo  of  eo> 
to  be  in  accordance  with  the  laws  and  tributing  to  repairs  of  a  bank,  &c« ;  «r 
customs  of  Roinney  Marsh,  in  Kent,  or  ■  by  custom,  or  prescription,  or  by  cotf- 
"  after  their  own  wisdoms  and  discre-  |  nant  If  a  man  holding  lands  charp 
tions.*'   The  mention  of  discretion  occurs  j  them  by  covenant  for  himself  and  h» 


very  frequently  in  the  statute  of  Henry 
VIII.,  and  would  seem  to  vest,  as  in  truth 
it  does  vest,  a  very  large  and  undefined 
power  in  the  hands  of  the  commissioners, 
fiotwithstanding,  however,  this  reference 


heirs,  and  the  lands  descend  to  the  hnr, 
he  is  liable  to  their  amount.  Faitici 
also  may  be  charged  by  reason  of  their 
ownership  of  the  bank,  &c ,  requiring  t?- 
pairs,  or  because  they  have  the  asc.« 
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profit  of  it;  or  because  they  are  fronta- 
|;er8,  tliat  is,  have  lands  joiuing  the  sea 
-where  the  defences  are  needea.     If  no 
one  appears  to  be  liable  for  any  of  these 
caases,  the  expenses  are  then  to  be  im- 
posed on  all  the  level,  that  is,  all  the  land 
lying  upon  the  same  level.    The  reason 
for  this  imposition  is,  that  all  such  land  is 
liable  alike  to  suffer  by  any  injury  to  the 
defences  against  the  sea,  or  by  any  defect 
in   the  drainage,  and    benefits  alike   by 
their  restoration  and  maintenance;   the 
-whole  of  it  therefore  ought  to  contribute 
towards  the   expenses]  incurred.     Even 
in   those  cases  where  a  special  liability, 
6uch  as  has  been  above  stated,  rests  on 
particular  individuals,  the  whole  level  is 
still  bound  to  contribute  in  any  case  of 
immediate  danger ;  or  where,  in  spite  of 
the  due  repairs  having  been  done  by  the 
party  liable,  an  injury  has  occurred  by 
feome  sudden  and  inevitable  accident,  as 
an   extraordinary  tide  or  flood,  or  where 
the  land  liable  is  insufficient  for  the  ex- 
penses necessary.    Any  new  work  also 
niii£t  be  made  and  maintained  at  the  ex- 
pense of  the  whole  level ;  and  where  ex- 
traordinary repairs  are  necessary  to  a 
great  part  of  the  sea,  not  the  level  only, 
but  the  whole  county  is  liable.      The 
parties  liable  within  the  level  are  all  those 
who  have  within  it  any  lands  or  tenements, 
or  profits  a  prendre,  such  as  rights  of  com- 
mon, of  fishery,  &c.,  provided  they  re- 
ceiTc  benefit  by  the  repair  or  injury  by 
the  non-repair ;  but  a  party  may  be  ex- 
empted from  contributing  to  a  general 
assessment,  on  the  ground  of  a  special  cus- 
tom under  which  he  is  bound  to  do  some 
particular  act,  such  as  repairs  of  a  bank 
for  the  general  service.    The  duty  of  the 
jury,  after  hearing  witnesses,  is  to  pre- 
sent the  parties  liable  to  repair ;  and  in 
eases  where  the  whole  level  is  liable,  to 
present  the  particular  quantity  of  land  or 
other  profit  that  every  one  has  who  is 
liable  within  the  level.    It  is  sufiicient  to 
chai^  the  ostensible  owner  or  occupier. 
These  presentments  may  be  traversal  or 
contested  by  the  party  whom  they  charge, 
and  he  may  attempt  to  disprove  the  facts 
stated  in  them,  and  so  show  that  he  U  not 
liable  to  the  extent  charged,  or  not  liable 
at  all.    A fter  the  necessary  facts  are  ascer- 
tained, the  commissioners  make  a  decree 


for  the  assessment  of  every  person  in  the 
proportion  to  which  he  -appears  to  be 
liable.  The  apportionment  must  be  made 
by  the  commissioners  :  it  is  not  sufficient 
for  them  to  assess  a  certain  sum  upon  a 
township  or  other  district,  leaving  it  to 
the  parties  themselves  to  apportion. 
Where,  by  reason  of  immediate  necessity, 
works  have  been  dune  without  any  pre- 
sentment of  a  jury,  the  commissioners 
may  afterwards  make  a  rate  to  defray  the 
expenses.  In  cases  of  emergency,  tlie 
commissioners,  by  their  order,  may  com- 
pel the  service  of  carts,  horses,  and  la- 
bourers: they  may  take  soil,  &c.,  and 
cut  down  timber  within  the  level,  if  ne- 
cessary for  their  purposes,  subject  of  course 
to  a  proper  remuneration,  which  may  be 
recovered  before  them. 

After  an  assessment  has  been  duly 
made  and  demanded,  the  commi^sioners 
may  by  their  warrant  direct  their  bailiff 
to  distrain  and  sell  the  goods  of  those  who 
neglect  to  pay  (the  distress  majr  be  made 
without  the  district  of  the  commissioners) ; 
or  the  party  may  be  amerced  for  non- 
payment, or  the  lands  themselves  which 
are  liable  may  be  sold.  In  case  of  such 
a  sale,  a  certificate  of  it  must  be  made  by 
the  commissioners  into  Chancery.  Con- 
stables within  the  district  are  bound  to 
obey  the  orders  of  tlie  commissioners. 
In  cases  where  an  obstruction  or  impedi- 
ment has  been,  after  presentment  by  th^ 
jury,  ordered  to  be  removed,  the  party 
causing  it  may  be  amerced ;  or  if  he  is 
unknown,  then  the  person  who  miiSt  mf- 
fers  by  the  injury  may  be  empowered  by 
the  commissioners  to  remove  it;  or  the 
surveyor,  after  notice,  may  do  what  re- 
pairs, Ac,  are  necessary,  at  the  expense  of 
the  parties  making  the  default:  and  for 
any  act  of  negligence  or  default  or  mis- 
feazauce,  an  amercement  niay  be  imposed 
by  the  jury.  The  commissioners  them- 
selves may  enforce  parties  to  fulfil  the 
duties  lawfully  imposed  upon  them.  Thus 
they  may  fine  a  juryman  who  refuses  to 
act,  or  a  sheriff  who  fails  to  summon  a 
jury ;  and  they  may  maintain  order  in 
their  court  by  fining  and  imprisoning 
those  persons  who  attempt  openly  to  dis- 
turb it. 

If  the  commissioners  make  an  order  in 
a  mattef  out  of  their  jui'isdiction,  tbt 
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order  may  be  removed  by  certiorari  into 
the  Ck>urt  of  King's  Bench,  and  there 
onasbed;  aixl  the  oommissionera  are 
nneable  for  contenspt  if  they  proceed  after 
a  certiorari  has  been  allowed.  But  a 
certiorari  cannot  be  demanded  of  right : 
it  is  within  the  discretion  of  the  Court  of 
King's  Bench  to  refuse  it,  and  the  impro- 
priety of  tjie  order  must  be  made  out 
very  distinctly  before  a  certiorari  will  be 
granted.  Where  the  order  is  for  repairs, 
and  is  made  upon  an  inquisition  before  a 
jury  who  find  that  the  party  ought  to 
repair,  the  court  will  not  proceed  in  the 
matter  unless  the  party  charged  oonseuts 
to  repair  in  the  meantime.  If  it  after- 
wards appears  that  he  ought  not  to  repair, 
he  will  be  entitled  to  reimbursement, 
which  may  be  awarded  to  him  by  the 
commissioners.  An  order  which  is  good 
in  part  may  be  confirmed  for  so  much, 
although  it  is  quashed  for  the  remainder. 

An  action  may  be  brought  against  the 
eommisuoners  for  anythingdone by  them 
beyond  their  authority.  They  may  sue 
anid  be  sued  in  the  name  of  tiieir  clerk, 
who,  nevertheless,  may  be  a  witness  for 
them.  (Call is  On  Sewen;  4  Inst,; 
Comyns's  Digest,  *  Sewers ;'  Viuer's  Abr., 
•Sewer.') 

The  sewers  of  the  city  of  London  and 
its  liberties  are  under  the  care  of  commis- 
sioners appointed  by  the  corporation,  who 
were  first  empowered  to  make  the  ap- 
pointment bv  the  19  Chas.  II.,' c.  31,  the 
act  for  rebuilding  the  city  after  the  great 
fire.  They  were  entrusted  with  this 
power  by  that  Act  for  seven  years  only. 
A  few  years  afterwards  it  was  made  per- 
petual ;  and  by  7  Anne,  c.  9,  the  commis- 
sioners of  sewers  for  the  city  of  London 
were  invested  within  the  city  and  its 
liberties  with  all  the  authorities  possessed 
by  the  ordinary  commissioners  elsewhere. 
'The  Roman  law  {Dig,  43,  tit  12,  13,  14, 
15,  21,  23)  contains  certain  provisions 
as  to  public  rivers,  cuts  for  navigation, 
and  private  and  public  drains  in  towns 
(cloacs). 

SHERIFF,  the  Shjre-Reve  (scyr-ge- 
refii),  from  tiie  Saxon  word  redeem,  '*to 
levy,  to  seize,"  whence  also  greve.  The 
German  word  is  grcif.  The  gerefii  seems 
to  have  been  a  fiscal  officer.  In  the  Saxon 
tieriod  he  represented  the  lord  of  a  district. 


j  whether  township  or  huodrcd,  at  thr 
folkmote  of  the  county  ,-  and  wi^in  bs 
I  district  he  levied  the  lord  s  dvea,  andpc^ 
!  formed  some  of  his  jadicial  foaseotrnk 
j  (Palgrave,  Bise  and  Frogr^  i.  82.)  He 
I  was  usually  not  appointed  by  ibe  kf^ 
but  elected  by  the  freeholders  of  the&- 
trict ;  and,  accompanied  by  Ibor  of  tb^ 
was  required  to  be  present  on  its  b^a^ 
as  well  as  on  the  lord's,  at  the  folknotr  «r 
connty  court.  In  like  maimer  the  Ssxofi 
prince  or  king  employed  in  the  shins  cr 
lar^r  districts  his  gerefa  or  reve,  wbr 
levied  his  dues,  ISnes,  and  amerciaaeBti: 
to  whom  his  writs  were  addressed:  vks 
excercised  on  his  behalf  regai  rigfaft  ■ 
the  sliire,  for  the  preservatioD  of  thepeaac 
and  the  punishmtotof  offenders ;  pnsiM 
over  the  courts-leet  or  viewps  of  faakr 
pled^,  and  (at  least  in  the  absence  of  ^ 
earl  in  autient  times,  and  since  the  Cob- 
quest  instead  of  the  earl)  presided  am 
die  hundred  and  county  comtk  It  is 
difficult  to  determine  how  fnr  the  te^ 
tions  of  the  sheriff  were  oonearrent  widu 
and  how  far  derived  from,  the  eBldersaa 
or  earl  of  Saxon  and  Danish  nmes;  aai 
the  confusion  between  these  offices  \m 
been  increased  by  the  translation,  in  am 
antient  laws,  of  the  word  sheriff  in  lit 
Latin  intol^oice  comes,  an^  in  Nor^ 
French  into  vUconte  or  viacosaU  (depei? 
of  the  earl);  whereas  certainly  many  of 
the  sheriff's  powers  even  in  Saxon  tiisi 
were  derived  from  the  freeholders^  m 
from  the  crown  alone,  and  the  word  gnl 
(gerefa)  in  Grerman  was  equivalent  to  osr 
earl.  That  before  and  for  a  oentnry  albr 
the  Conquest  the  sheriff  had  powers  iodr- 
pendent  of  the  earl,  is  obvioos  fton  Ac 
fiuit,  that  in  the  circuit  (tonm)  vrhi^  he 
made  periodically  (Spelman*s  G^ "  Fiet 
Comes ')  of  his  shire  for  the  admimtaar 
tion  of  justice  (as  the  Saxon  king  made  a 
circuit  of  his  realmX  he  was  aoeompaio^ 
not  only  by  the  fteeholders,  bat  by  the 
bishop,  the  earl,  and  barons,  until  tko* 
noblemen  were  exempted  from  die  datv 
by  statute  52  Henry  III.  e.  10  ^a.n. 
1267). 

Sometimes  the  shrievalty,  by  gnat  d 
the  crown,  was  hereditary ;  it  was  (rfhs 
held  for  life,  or  for  many  years,  and  then 
were  sometimes  more  slierifis  than  one  a 
a  county,  the  persons  chosen  Ibr  the  ^tfes 
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bein^,  according  to  SpelmaD,  ''totius 
regni  proceres:*^  bat  the  sheriff  was 
usually  chosen  by  the  freeholders  of  the 
shire.  The  statute  28  Edward  I.  c.  8, 
-which  says  that  **  the  king  hath  granted 
unto  his  people  that  they  shall  have  elec- 
tion of  their  sheriff  in  every  shire  (where 
the  sheriff  is  not  fixed  in  fee)  if  they 
list,"  is  rather  declaratory  of  the  people's 
right  than  a  grant  of  a^  new  privilege. 
By  the  14  Edward  III.  c.  7,  it  is  enacted 
that  no  sheriff  tarry  in  his  bailiwick  more 
than  a  year,  and  then  another,  who  hath 
land  saffident  in  bis  bailiwick,  shall  be 
ordained  on  the  morrow  of  All  Souls  (Srd 
November)  by  the  chancellor,  treasurer, 
and  chief  baron  of  the  exchequer,  taking 
to  them  the  chief  justices*  of  either  bench 
if  they  be  present 

At  present  the  crown  in  most  cases 
appoints  the  sheriffs,  and  also  fills  np  any 
vacancy  which  is  occasioned  by  the  death 
of  a  sheriff  daring  his  year  of  otiBce.  To 
some  corporations  of  cities  which  are 
counties  of  themselves  charters  have  given 
the  power  to  elect  their  own  sherifis ;  and 
the  city  of  London  has  the  peroetual 
right  to  elect  the  sheriff  of  Middlesex. 
In  the  county  of  Durham  the  bishop  was 
sheriff  until  he  was  deprived  of  palatine 
powers  in  1836;  and  in  Westmoreland 
the  ofiloe  is  hereditary  in  the  fiunily  of 
the  earl  of  Thanet  as  heir-general  of  the 
VipoDts,  to7  whom  the  shrievalty  was 
granted  by  King  John.  The  annual  ap- 
pointment of  sheriffs  is  now  in  most  coun- 
ties made  thus :— On  the  morrow  of  St. 
Martin  (12th  November),  the  lord  chan- 
cellor, first  lord  of  the  treasury,  and  chan- 
cellor of  the  exchequer,  together  with  all 
the  judges  of  the  three  courts  of  common 
law,  meet  in  the  exchequer  chamber,  the 
chancellor  of  the  exchequer  presiding. 
The  judges  then  report  the  names  of 
three  fit  persons  in  each  county,  and  of 
these  the  first  on  the  list  is  chosen,  unless 
he  assigns  good  reasons  for  exemption. 
The  list  thus  made  is  again  considered  at 
a  meeting  of  the  Cabinet  held  on  the 
morrow  of  the  Purification  (Srd  Feb- 
ruary), at  the  president  of  the  council's, 
and  attended  by  the  clerks  of  the  council, 
when  the  excuses  of  the  parties  nominated 
are  again  examined,  and  the  names  are 
finally  determined  on  for  the  approval  of 
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the  queen,  who,  at  a  meeting  of  the  privy 
council,  pierces  the  parchment  with  a 
punch  opposite  the  name  of  the  person 
selected  for  each  county ;  and  hence  has 
arisen  the  expression  of  "pricking  the 
sheri^."  The  judges  of  assize  annually 
add  the  requisite  number  of  names  to 
their  lists  by  inserting  those  of  persons 
recommended  by  the  sheriff  who  goes  out 
of  office. 

The  sheriff  derives  his  authority  from 
two  patents,  one  of  which  commits  to  him 
the  custody  of  the  county,  and  the  other 
commands  the  inhabitants  to  aid  him. 
He  takes  an  oath  of  office,  the  greater 
part  of  which  relates  to  his  collection  of 
the  crown  revenue,  and  he  gives  security 
to  the  crown  that  he  will  duly  account. 
He  then  appoints  an  under-sheriff,  by 
whom  in  &ct  the  duties  of  the  office  are 
performed.  These  duties  are  various  and 
important  Lord  Coke  quaintly  says 
that  the  sheriff  has  a  triple  custody — 1st, 
of  the  life  ^justice,  because  to  him  are 
addressed  the  writs  which  commence  all 
actions,  and  he  returns  the  juries  for  the 
trial  of  men's  lives,  liberties,  lands,  and 
goods ;  2ndly,  of  the  life  tf  the  law,  be- 
cause he  executes  judgments  of  the  courts ; 
and  Srdly,  of  the  life  cf  the  republic,  be- 
cause he  is  in  his  county  the  principal 
conservator  of  the  peace.  He  presides  in 
his  own  court  as  a  judge,  and  he  not  only 
tries  all  causes  of  40s.  in  value,  but  also 
much  larger  questions  under  the  writ  of 
Scire  facias.  By  Magna  Charts  he  is 
prohibited  from  holding  pleas  of  the 
crown.  He  presides  at  all  elections  of 
members  of  parliament  for  the  county  and 
coroners,  and  hence  he  cannot  during  the 
year  of  his  office  be  elected  a  knight  of 
the  shire.  He  apprehends  all  wrong 
doers,  and  for  that  purpose,  in  criminal 
cases,  he  is  entitled  to  break  open  outer 
doors  to  seize  the  offender;  he  defends 
the  county  against  riot  or  rebellion  or  in- 
vasion [Lord-Lieutenant],  and  to  this 
end  ma;^  require  the  assistance  of  all  per- 
sons in  it  who  are  more  than  fifteen  years 
of  age,  and  who,  when  thus  assembled 
under  the  sheriff's  command,  are  called 
the  posse  comitatvs.  To  refuse  to  the 
sheriff  the  aid  which  he  requires  is  an 
offence  punishable  by  fine  and  imprison- 
ment The  sheriff  takes  precedence  of 
2t 
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ftU  penoDS  ia  tlie  oountj.  He  sons  all 
lands  which  have  fidlen  to  the  crown, 
and  leyies  all  fines  and  forfeitures;  hot 
he  is  not  permitted  to  act  as  a  jostioe  of 
the  peace.  He  executes  all  writs  that 
issue  from  the  superior  courts,  whether 
they  are  writs  that  conunence  an  action 
or  writs  of  execution ;  he  is  likewise  re- 
sponsible for  the  execution  of  criminals. 
He  receives  and  entertains  the  judges  of 
assize,  on  whom  he  is  constantly  in  atten- 
dance whilst  they  remain  in  his  shire. 

To  asnst  him  in  the  performance  of  his 
duties,  the  sheriff  employs  an  under- 
sheriff  and  also  a  bailiff  and  gaolm,  from 
whom  he  takes  secnri^  for  their  good 
conduct  He  is  prohibited  by  very  an- 
tient  statutes  from  selling  his  office  or  the 
profits  of  any  part  of  it 

The  liability  of  the  sheriff  for  breach 
or  neglect  of  his  duties  is  a  frequent 
source  of  litigation.  Few  assizes  occur 
without  actions  being  brought  against 
him  for  illegal  arrests  or  levies,  or  for 
wrongfully  abstuninff  from  executing  the 
process  addressed  to  him.  Thus  the  de- 
cisions affecting  him  are  numerous  and 
complicated,  and  there  are  numy  treatises 
concerning  the  office,  of  which  Dalton's 
•Office  and  Authority  of  Sheriff'  (1682), 
is  the  most  relied  on. 

(Spelman's  Gloeatuy,  articles  <6ra^ 
phio,'  *  Comes,'  'Vice-Comes;'  Coke 
upon  Littleton,  Hargr.  and  Thomas's 
edition,  voL  i.;  Baran's  Abridgement; 
Palgrave's  Bite  and  Progrett  tf  the 
Enqlith  Conetitvtion^  i.) 

SHERIFF  (SCOTLAND).  In  Scot- 
laiui  the  duties  of  the  sheriff  are  not,  as  in 
England,  almost  entirely  executive.  He 
exercises  an  extensive  judicial  authority, 
and  a  large  portion  of  the  general  litioa- 
tion  of  the  country  proceeos  before  mis 
class  of  local  judges.  In  earlier  times  his 
authority  appears  to  have  been  merely  of 
an  executive  character,  and,  appcnnted  by 
the  crown,  he  was  the  person  to  whom  the 
royal  writs,  issuing  from  the  supreme 
courts,  wero  usually  directed.  He  was 
the  ordinarr  conservator  of  the  peace 
within  the  local  limits  of  his  authority. 
He  was  an  important  fiscal  officer,  bar- 
ing in  the  general  case  the  duty  of  levy- 
ing the  feudal  casualties,  forfeitures,  and 
other  items  of  revenue;  and  by  statute 


he  was  vested  with  the  power  of  vnttr- 
ing  the  military  force  of  the  cooati? 
to  the  wei^wn-^owing.  In  very  carij 
times,  his  tenuro  of  omoe  appears  to  baw 
been  limited  by  the  grant ;  at  a  juried 
comparatively  later,  the  <yffioe  becBme.  a 
the  general  case,  hereditary.  Thepmse 
principle  on  which  that  diviskiB  issd 
shires,  by  which  the  bomidaries  of  caek 
sheriff's  authority  were  marked,  is  esi 
generally  known.  In  all  Latin  docs- 
ments  lie  was  called  the  Tloe-eones,  aai 
it  might  thence  be  infoired  that  eaA 
sheriff  was  the  deputy  of  a  ooaiet  or  esri. 
There  has,  however,  no  trace  been  femd 
of  the  dignity  of  an  earl  in  SootlaDd  a- 
Tolvin^  tiie  right  to  exerdse  judicial  et 
executive  functions,  nor  did  iket  wk, 
like  the  authority  of  the  sheri^  hear  set 
roference  to  the  boundaries  of  the  ^an 
or  to  any  other  territorial  aHotmrcL 
The  terms  of  the  Act  for  abolisliisf 
heritable  jurisdictions  in  Scotland,  whkb 
will  be  noticed  below,  might  eneooip 
tiie  supposition  that  they  were  ftmaid 
on  the  idea  of  the  sheriff  bein^  a  def«e» 
or  subordinate  officer,  if  it  were  not  fttej 
clear  that  the  structure  of  that  Act  m 
in  some  measure  affected  by  a  cemhsm 
between  the  office  of  hieh  sheriff  in  Est- 
land  and  that  of  sheriff  in  Soodand.  TV 
Act,  Tiewing  tiie  appointment  of  a  sheri^ 
princiMkl  or  high  sheriff  from  anxng  tb 
unprofe»]onal  gentry,  and  of  the  acti^ 
judicial  officer  from  the  legal  professioB. 
provides  that  •*  it  shall  not  be  lawfol  fer 
any  principal  or  hifh  sheriff  or  sirvtrt 
in  Scotiand  personally  to  judge  in  lav 
cause,  civil  or  criminal,  within  Us  shiiv 
or  stewartry  in  virtue  of  such  his  offier. 
any  law  or  usage  in  any  ways  to  the  c»- 
trary  notwithstanding."  (20  Geo.  II.  t 
43,  §  30.)  By  the  same  statute  the  prin- 
cipal or  high  sheriff  can  only  be  ^ 
pointed  during  pleasure,  or  for  a  period 
not  exceeding  a  year.  It  is  not  tasw  » 
discover  how  such  a  nominal  office  csae 
into  existence,  if  it  actually  was  la  ex- 
\  istence  before  the  passing  of  the  Art 
j  The  commissioners  who  reported  oa  ti» 
courts  of  justice  in  Scotland  in  ISI^ 
I  stated  tiiat  tiiey  could  not  discover  ny 
functions  which  it  was  the  duttr  or  prrn- 
lege  of  the  holder  of  Uiat  office  ^fr^ 
form  J  and  in  reforence  to  the  prarisetf 
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of  tbe  Act,  they  my  **  It  is  to  be  noticed 
that  his  majesty's  nght  of  appointiug  an 
officer  ealled  a  principal  or  high  sheriff 
was  not  touched  by  the  statnte  of  George 
II.,  although  it  was  no  longer  competent 
to  oonfier  such  an  ofRDe'heritMy.  These 
appointments  eontinned  to  be  made  sub- 
seqaent  to  the  statute,  and  it  was  well 
known  that  commisdons  of  this  kind 
have,  even  in  very  recent  times,  been 
granted  by  the  crown,  for  purposes  of  the 
eiceentiTe  goTemment,  and  connected  with 
the  office  of  lord-lientenant  Bat  what- 
exer  may  have  been  the  -views  of  the 
legislature  as  to  the  proper  ministerial  or 
othcTT  functions  of  such  an  officer  in  time 
coming,  it  is  certain  that  b^  the  enactment 
referred  to  the  whole  judicial  powers  of 
the  ordinary  magistrate  fbr  the  county 
are  thus  expressly  reserved  and  excepted 
from  any  grant  to  be  thereafter  made 
of  the  office  of  sheriff  in  this  part  of  the 
kingdom.  And  these  provisions  were  in 
strict  conformity  with  the  previous  and 
nioat  ancient  state  of  the  law."  The  Act 
above  referred  to,  generally  called  the 
Jariadiction  Act,  was  passed  for  the  pur- 
pose of  abolishing  all  those  remnants  of 
the  fSeodal  courts  of  Scotland  which  were 
hereditarv,  or  in  any  other  shape  of  the 
natare  of  property ;  of  bringing  all  ju- 
dicial offices  within  the  appointment  of 
the  crown,  and  their  holders  under  re- 
sponsibility to  the  public  It  was  passed 
in  consequence  of  the  insurrection  of 
1 745,  and  it  is  the  point  from  which  we 
have  to  date  the  equal  administration  of 
justice  in  Scotland.  Bv  the  same  statute, 
the  sheriff  is  authorised  to  appoint  one  or 
more  Substitutes.  This  was  m  conformity 
with  old  practice,  by  which  the  sheriff, 
who  might  not  himself  be  trained  to  the 
law,  generally  appointed  a  legal  practi- 
tioner to  act  as  his  substitute.  At  the 
present  day  there  is  a  substitute  in  every 
county,  and  in  the  larger  counties  there 
are  two  or  more.  Both  the  sheriff  and 
his  sithstimte  are  lawyers,  but  the  latter 
is  the  local  resident  judge,  the  former 
generally  frequenting  the  courts  in  Edin- 
burgh, where  he  hears  appeals  from  his 
sTubstitute,  and  making  occasional  visits  to 
his  county.  By  the  Jurisdiction  Act  it 
was  provided  that  each  sheriff  should 
reside  in  liis  county  during  four  months 


in  each  year.  This  provision  tell  into 
desuetude,  and  it  became  the  usage  for 
such  sheriff  as  continued  to  practise  at 
the  bar  to  remain  in  Edinburgh,  while 
the  greater  portion,  who  had  given  up  or 
had  not  obtained  practice,  resided  at  their 
country  seats,  or  wherever  choice  or  con- 
venience dictated.  This  circumstance 
was  the  object  of  much  animadversion  by 
the  friends  of  law  reform,  and  a  mde 
difference  of  opinion  was  expressed  on 
the  matter,  some  maintaining  that  the' 
sheriff  as  well  as  his  Substitute  ought  to 
be  a  resident  judge,  while,  in  the  words 
of  the  Report  above  cited,  the  former 
(who  is  styled  Sheriff  Depute)  in  Edin- 
burgh <<was  in  some  degree  counte- 
nanced by  high  legal  anworities,  who 
consider  the  attendance  of  the  sheriffs- 
depute  in  the  court  of  session,  during  the 
sittings,  to  be  more  usefhl  than  a  literal 
adherence  to  the  statutory  rule."  It  has 
been  supposed  that  such  an  attendance 
tends  both  towards  a  higher  degree  of 
legal  learning  in  the  shenffii  and  to  uni- 
formity of  practice  being  promoted  by 
their  occasionally  consulting  each  other. 
It  was  very  clear,  however,  that  it  was 
disadvantageous  to  the  public  that  there 
should  be  any  of  these  judges  who  neither 
reside  within  their  counties  nor  at  the 
fountain  of  Scottish  legal  learning  in 
Edinburgh,  and  bv  the  1  &  2  Vict  c. 
119,  it  was  enacted  that  each  dieriff  ap- 
pointed after  the  31st  of  December,  1838, 
shall  remain  in  attendance  on  the  court  of 
session,  but  shall  hold  eight  courts  in  his 
county  during  the  year.  The  sherifls  of 
Edinburgh  and  Lanark  are  exempted 
from  attendance  on  the  court  of  session, 
in  the  understanding  that  the  business  of 
their  respective  courts  is  sufficient  fully 
to  occupy  their  time.  It  may  be  men- 
tioned tiiat  many  law  reformers  main- 
tain that  these  two  sherifiships  are  a 
type  of  what  the  others  ought  to  be.  The 
incumbents  receive  much  higher  salaries 
than  the  other  sherifis,  and  have  their 
time  fully  occupied.  It  has  been  held 
that,  in  regard  to  the  other  counties,  in-- 
steaid  of  appointing  persons  who  are  en- 
deavouring to  have  business  at  the  bar, 
and  giving  them  duties  which  only  oc- 
cupy part  of  their  time,  and  salaries  for 
which  they  would  not  generally  agree  to 
2  Y  2 
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H^Ye  up  their  profession,  it  would  be  wiser 
to  unite  seTeral  counties  together,  and 
employ  lawyers  with  salaries  ecji^  to 
the  full  value  of  their  whole  time,  to 
these  enlarged  districts.  These  various 
opinions  were  very  actively  discussed 
from  ten  to  fifteen  years  ago,  but  it  is 
now  pretty  clear  that  it  is  in  tiie  persons 
of  the  sheriffi-substitute,  or  permanent 
local  judges,  that  the  public  look  for  the 
beneficial  working  of  the  system.  In 
civil  questions  an  appeal  lies  (without 
new  pleadings)  from  tne  sheriff-substitute 
to  the  sheri^  but  wherever  the  former  is 
a  sound  lawyer  and  an  industrious  man, 
the  privile^  is  seldom  used.  The  salaries 
of  tne  sherifis-subsfitute  have  lately  been 
nused,  according  to  a  sound  policy  advo- 
cated by  many  of  the  most  cautious  and 
economical  politicians  of  the  country; 
they  average  at  present  about  450l,  The 
salaries  of  the  principal  sherifis  vary 
widely,  but  the  whole  amount  of  their  ag- 
gregate incomes,  as  returned  to  parlia- 
mentin  1 843  (PaWiamen/ory  Papers,  270), 
when  divided  by  their  whole  number, 
gives  551/.  to  each.  From  the  state  in 
which  the  profession  of  the  bar  of  Scot- 
laud  has  been  for  the  past  ten  years, 
several  of  its  members  have  been  in- 
duced to  accept  the  office  of  sheriff- 
substitute  as  vacancies  have  occurred. 
Formerly  the  office  fell  to  country  prac- 
titioners, who,  not  quite  contented  with 
the  emoluments,  eked  them  out  by  private 
practice ;  a  state  of  matters  seriously  de- 
trimental to  the  equal  administration  of 
justice.  In  some  instances,  even  retired 
officers  in  the  army  or  unprofessional 
country  gentlemen  were  the  best  qualified 
persons  who  would  undertake  the  office. 
By  the  Act  of  1  &  2  Victoria,  it  was  pro- 
vided that  no  sheriff-substitute  should  act 
as  a  law-agent,  conveyancer,  or  banker. 
By  the  same  Act  it  was  provided  that 
though  the  sheriff-substitute  should  con- 
tinue to  be  appointed  by  the  sheriff,  he 
should  not  be  removable,  except  with  the 
consent  of  the  lord  president  and  lord 
justice  clerk  of  the  court  of  sesaon.  In 
terms  of  the  same  Act,  the  substitute 
must  not  be  absent  from  his  county  more 
than  six  weeks  in  one  year,  or  more  than 
two  weeks  at  a  time,  unless  he  obtain 
Ihc  consent  of  the  sheriff,  who  must  then 


act  personally  or  appoint  anotfaer  sobEti- 
tute.  It  may  be  oboerved«  for  t^  sakt  d 
preventing  some  coiifiision  which  ifae 
phraseology  of  the  statute  law  in  lebaoc 
to  sherifis  may  oocasion  to  the  geeerL 
reader,  that  in  one  or  two  iostaaoes.  as  ii 
that  dT  Kirkcudbright,  the  person  vk 
exercises  the  functions  of  sheriff  is  caD^ 
the  Stewart  This  deagnatioa  oves  is 
origin  to  certain  peculiarities  of  tenitorisi 
tenure  which  cannot  be  briefly  ezpbised 
and  are  subject  to  doubt  and  disp^- 
After  the  Reformation,  the  sherift  v«r 
generally  a|>pointed  commissaries  of  gk 
local  commissariat  districts  which  vkf: 
nearly  conformed  with  their  respective  je- 
risdictions,  and  in  1823  (4  Geo.  IV.  c.*" 
the  commissariat  functions  were  appoic^ 
to  be  merged  in  those  of  the  sheriff 

The  jurisdiction  of  the  sheriff  in  oxi 
matters  does  not  extend  to  qnestioss  re- 
garding heritable  or  real  piropeny.  h 
the  1  &  2  Vict  c.  119,  jurisdictioB  is  >^ 
questions  as  to  nuisance  or  damage  arises 
irom  the  undue  exercise  of  the  rigto»! 
property,  and  as  to  servitudes,  wss  $p^ 
cially  conferred  on  him.  He  cnai 
judge  in  actions  which  are  dedan^ 
of  rights,  or  which  are  of  a  resctssorr 
nature — ^for  the  purpose  of  nullilViis 
deeds  or  legal  proceedings.  In  oiM 
respects  his  jurisdiction^  extends  to  li 
actions  on  debt  or  obligation,  "miHsts. 
any  limit  as  to  the  importance  of  tk 
interests  involved.  He  does  not  act  bj  a 
jury,  though  it  appears  that  such  sa  c- 
stitution  was  formerly  connected  widi  ^ 
civil  jurisdiction  of  the  sheriff.  Ik  ^ 
authority  by  special  statute  sommarih  «> 
decide  smcdl  debt  cases,  t.  e.  cases  vfc«ff 
the  pecuniary  value  of  the  matter  at  issK 
does  not  exceed  a  hundred  pounds  Scots,  e^ 
8/.  68,  Sd.  When  he  acts  in  the  small  deio 
court,  he  makes  circmts  throach  ^? 
coun^ ;  his  ordinary  court  is  stat»sin 
By  railway  statutes  and  other  ari$  t^i 
local  administration  special  fiiDcdoes  sn- 
firequentiy  conferred  on  him,  aud  >- 
the  clauses  for  taking  lands  he  ts  vsmi}} 
appointed  fo  act  as  presiding  judge  wk"- 
a  jury  is  appointed  to  be  emnuaDf£f^ 
By  two  Acts  of  the  1  &  2  ^'icu  ▼-*' 
caps.  114  and  119,  much  was  doet  k 
clear  up  and  render  efficacious  the  vf*-^ 
tical  administration  of  die  powers  of  ^ 
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5heri£&.  They  were  eoabled,  by  indor^ 
satioD,  to  pat  the  writs  from  other  sheriflf- 
ioms  in  force  in  their  respective  conn- 
Lies,  and  were  invested  with  increased 
powers  for  patting  their  judgments  and 
>ther  proceedings  m  execution.  The  de- 
cisions of  the  £eriff,  when  no  proceed- 
DgB  have  been  taken  to  enforce  them, 
nay  be  carried  into  the  court  of  session 
>y  advocation. 

The  authority  of  the  8heri£f  in  matters 
criminal  is  practically  to  a  great  extent 
neasured  by  the  proceedings  of  the  crown 
awvers,  in  leaving  prosecutions  to  pro- 
ceed before  his  court,  or  removing  them 
»  the  Court  of  Justiciary.  It  is  not  very 
slearly  to  be  traced  how  far,  in  old  prac- 
ice,  the  sheriff's  jurisdiction  was  inferior 
x>  that  of  the  Court  of  Justiciary:  he 
lad  undoubtedly  the  power  of  punishing 
srith  death,  though  it  has  been  long  dis- 
ised.  The  power  of  transportbg,  which 
s  of  comparatively  late  introduction,  he 
3  ever  possessed,  not  having  any  criminal 
luthority  beyond  his  county.  By  degrees 
t  came  to  be  considered  that  the  juris- 
jiction  in  the  four  pleas  of  the  crown — 
nurder,  rape,  robbery,  and  wilful  fire- 
■aising,  was  exclusively  in  the  higher 
^art.  Important  cases  in  the  sheriff 
sourt  are  tried  by  jury.  In  more  trifling 
natters  tlie  sheriff  performs  the  functions 
>f  a  police  magistrate.  In  these  cases 
lie  punishment  must  not  exceed  a  fine  of 
lO/.  or  sixty  days'  imprisonment  (9  Geo. 
[  V.  c  29).  There  is  an  intermediate 
iystem,  by  which  the  sheriff  may  try 
nore  important  cases  without  a  jury,  but 
t  is  so  encumbered  with  formalities — 
imong  others,  a  written  authentication  of 
he  evidence — a»  not  to  hold  out  much 
liducement  for  its  practical  adoption. 

SHIPS.  The  law  of  England  relating 
;o  merchant  ships  and  seamen  is  partly 
bunded  on  principles  of  maritime  law 
iommon  to  the  whole  civilised  world,  and 
>artly  on  acts  of  parliament  The  sub- 
ect  may  conveniently  be  divided  into 
Tour  parts : — 

1.  That  relating  to  the  ownership  of 
»hips  and  its  incidents. 

2.  To  the  persons  employed  in  the 
lavigation,  &C.,  of  merchant  ships. 

a.  To  the  carriage  of  goods  and  pas- 
dingers  in  merchant  ships,  the  rights  and 


duties,  &c.,  of  freighters  and  passengers* 
of  owners  and  their  servants. 

4.  To  the  employment  and  wages,  &c, 
of  merchant  seamen. 

1.  A  ship  belongs  to  those  at  whose 
expense  it  has  been  built,  but  it  may  pass 
into  other  hands  by  purchase,  by  the 
death  or  bankruptcy  of  the  'owners,  or 
by  capture  by  an  enemy.  The  general 
law  relating  to  chattels  applies  to  ships 
with  certain  modifications.  A  sale  by  a 
party  who  has  the  mere  possession  of  a 
ship  can  in  no  instance  vest  the  property 
in  the  ptirchaser.  The  master,  except 
when  the  clearest  necessity  exists,  cannot 
sell  the  ship  which  he  commands.  Even 
if  he  be  a  part-owner,  his  sale  is  valid 
only  so  far  as  his  own  part  is  concerned  ; 
and  in  the  case  of  a  registered  ship,  even 
supposing  him  to  have  an  authority  from 
the  owners  to  sell,  still  he  must  observe 
the  forms  prescribed  by  the  registry  acts. 
A  necessity  for  a  sale  may  arise  when  the 
ship  is  in  a  foreign  country,  where  there 
are  no  correspondents  of  the  owners,  and 
the  master  is  unable  to  proceed  from 
want  of  repairs,  and  no  money  can  be  ob- 
tained by  hypothecating  her  or  her  cargo. 
In  case  a  sale  under  such  circumstances 
should  be  litigated,  the  proper  questions 
for  the  jury  to  determine  are,  whether 
such  a  necessity  existed  as  would  have 
induced  the  owner  himself  if  he  had 
been  present,  to  sell;  and  whether  the 
actual  sale  has  been  made  bona  fide.  No 
inquisition  by  any  court  abroad  in  such 
matters  is  conclusive  upon  those  whose 
property  is  in  question.  The  property  in 
a  ship  is  now  always  proved  by  written 
documents;  and  by  means  of  these  the 
property  in  any  ship  may  be  conveyed^ 
But  when  actual  possession  is  possible,  a 
delivery  of  it  is  also  necessary  to  convey 
a  perfect  title ;  otherwise,  in  the  case  of 
the  bankmptcyof  a  seller  who  is  allowed 
to  remain  in  possession,  the  property  may 
vest  in  the  assignees.  Previous  to  the 
passing  of  the  registry  acts,  4  Geo.  IV. 
c.  41,  and  6  Geo.  iV.  c  110,  3  &  4  Wm. 
IV.  c.  55,  the  same  consequences  might 
have  ensued  from  the  continued  posses- 
sion of  the  original  owner,  in.  the  case  of 
ships  mortgag^  or  conveyed  to  trustees 
for  the  payment  of  debts.  But  by  tiie 
42nd  and  4drd  sections  of  the  last  act, 
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.provisions  are  made  for  a  statement  of 
the  object  and  nature  of  the  transfer  in 
the  book  of  registry,  and  for  indorsement 
on  the  certificate  of  registry,  by  which 
•fttoh  oooseqaenoeB  are  prevented.  Enact- 
ments to  the  like  effect  are  made  in  the 
bankropt  act,  6  Geo.  IV.  c.  16,  §  7S. 

In  order  to  complete  a  title  by  capture, 
it  is  neceasary  that  a  sentence  of  condem- 
nation should  be  obtained  in  a  court  of 
the  nation  by  whom  the  capture  has  been 
made.  Thia  court  decides  according  to 
tlie  general  law  of  nations.    [Pbisb.  j 

Where  repairs  have  been  done,  or  ne- 
cessaries supplied  to  a  ship,  the  legal 
owners,  upon  proof  of  their  title  to  the 
ehip»  are  prima  fcude  presumed  to  be 
liable.  But  this  presumptiou  may  be  re- 
butted by  proof  Uiat  they  were  done  or 
supplied  under  the  authority  and  upon 
the  credit  of  another.  The  question  to 
be  decided,  in  order  to  determine  the 
liability  is,  upon  whose  credit  the  woric 
was  done  or  the  necessaries  supplied.  If 
a  ship  is  let  out  for  hire,  the  owners  are 
no  more  liable  for  the  work  done  by  order 
of  the  hirers,  than  a  landlord  of  a  house 
would  be  for  work  done  by  order  of  his 
tenant.  Like  observations  are  applicable 
with  respect  to  the  liability  of  mortgagees 
«nd  charterers. 

A  variety  of  privileges  of  trade  are 
confined  to  ships  either  of  British  build, 
or  taken  as  prizes  in  war,  &c.  The  first 
statute  passed  with  a  view  to  effect  this 
object  was  26  Geo.  HI.  &  60.  Other 
statutes,  4  Geo.  IV.  c.  41,  6  Geo.  IV.  c 
1 10,  and  3  &  4  Wm.  IV.  c  55,  were  sub- 
sequently passed  for  the  same  purpose. 
The  oligect  of  the  legislature  has  been  to 
confine  the  privileges  of  British  ships  to 
ships  duly  registered  and  possessing  a 
certificate  of  r^nstry.  No  uiip  is  to  be 
considered  a  British  ship  unless  duly 
registered  and  navigated  as  such.  There 
are  some  exceptions  from  this  enactment : 
1,  British-built  vessels  under  15  tons  bur- 
den, and  manned  by  British  subjects, 
navigatinpf  the  coasts  and  rivers  of  the 
United  Kingdom  or  of  the  British  posses- 
sions abroad;  2,  British-built  vessels 
owned  and  manned  by  British  subjeds, 
not  more  than  80  tons  burden,  employed 
in  fishing  or  the  coast-trade  about  New- 
foundland, Canada,  &o. ;  and,  3»  Ships 


built  at  Honduras,  which,  under  eetta 
circumstances,  are  entitled  to  the  fn^i- 
leges  of  British  registered  ddp^  Tk 
registry  of  a  ship  is  not  compoInT:  ^ 
omy  conseqnenoe  of  non-rcg^siry  is,  tbl 
a  non-re^tered  ship  can  enjoy  wm  d 
the  privileges  of  a  British  dup.  Nc 
ahips  can  be  re^stered  which  are  M: 
elsewhere  than  m  the  United  Kis^ 
or  in  some  of  its  colooies  er  £|& 
dencies,  or  have  been  condemned  Kpnv. 
&C.,  or  as  forfeited  for  breaeh  of  ifehv 
relating  to  the  slave-trade.  TiMyaai 
also  wholly  belong  to  I^tidi  s^j« 
who  reside  within  tiie  British  degii&na 
or  are  members  of  some  British  fteary. 
or  agents  for  some  hooae  ean^nf  f 
trade  in  the  United  Kingdom.  A  npt 
tered  ship  may  cease  to  enjeff  the  pn^ 
leges  of  British  slnpe,  by  sale  vder  wt 
decree  of  a  court  for  benefit  of  the  enei 
in  consequence  of  being  stranded,  hj  of- 
ture,  by  repair  to  the  anKmnt  of  iik.p 
ton  in  a  foreign  county,  unless  ^« 
sea^worthy  when  she  left  the  Britiik  d»> 
minions,  and  the  repairs  were  neccsan 
for  her  return.  Every  ship  is  coosiiaK 
to  be  divided  into  64  equal  puis,  mi  b 
indiridual  or  partnership  firm  «b  ^ 
registered  as  owner  or  owneis  of  te 
than  a  64lh  part  Proper  officeis.«&' 
generally  are  the  officers  of  cnstootc: 
the  spot  in  question,  are  ai^mtrd  frr 
the  purpose  of  making  the  registiy»: 
granting  certificates  of  registry  to  »^ 
owners.  The  registry  and  eertiieff 
must  be  made  at  the  port  to  whieb  s  ^ 
belongs,  which  is  tmrt  pore  at  or  air 
which  the  owner  resides  who  tslkcs  ^ 
oath  required  by  the  act.  The  cerdfiofc 
states  the  name,  occupation,  and  residoet 
of  each  owner,  and  the  share  or  sbrs 
which  he  holdis,  the  name  of  the  aHSKf 
the  name  of  the  ship  and  of  her  port  ^ 
time  and  place  of  her  build  or  coadeaat 
tion,  the  name  of  the  snrveying^^ 
her  tonnage,  and  it  oootains  a  partkshr 
description  of  her  in  other  re^Mls.  (^ 
the  back  of  the  certificate  ai«  ststeddi^ 
names  of  the  owners,  and  the  sfasre  (x 
shares  held  by  each.  The  name  itf  ti^ 
ship  cannot  afterwards  be  altered.  Whs 
the  property  in  a  ship  or  soy  part  of  iie 
transforred,  it  must  be  done  hgr  a  fai^  ^' 
sale,  which  recites  the  contaiitoflf  thc«^ 
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tificate.     The  property  in  the  ship  is  not 
eonveyed  until  the  instrument  has  been 
pr<oduoed  to  the  proper  officer  at  the  port 
^Mrhere  the  ship  was  registered  or  is  about 
to  be  registered  afresh.    The  officer  then 
makes  a  registry  in  accordance  with  the 
altered  circamstanoes  of  ownership,  and 
indorses  them  on  the  certificate;  of  this 
lie  most  give  notice  to  the  oommisuonera 
oF  customs.     The  transfer  is  rendered 
cx>mplete  by  an  indorsement  on  the  bill 
of  sale  certifying  the  entnr  in  the  registry 
and  the  Indorsement    If  the  master  of  a 
ship  IS  changed,  notice  of  it  must  be  given 
to  the  proper  authorites,  and  a  memoran- 
dum and  mdorsement  of  the  change  must 
be  made  in  the  registry  and  on  the  certi- 
ficate.   If  a  certificate  is  lost,  a  fresh 
registry  must  be  made  for  the  pnipose  of 
g;ranting  another ;  and  the  same  form  is 
neeessarjr  in  case  of  any  alteration  in  the 
ship  whieh  creates  a  -variance  in  the  par- 
ticulars stated  in  the  previous  registry. 
The  only  eondusive  evidence  of  owner- 
ship of  a  diip  is  the  registry  and  certifi- 
cate; b«t  a  production  of  the  registry 
alone  is  not  even  primd  facie  evidence  to 
render  a  party  liable  as  owner  of  a  ship. 
There  must  be  some  proof  either  that  he 
has  caused  his  name  to  be  entered,  or  has 
aseented  to  its  entry;  neither  is  it  evi- 
dence to  support  an  all^;ation  of  titie  by 
the  party  prodndng  it;  as,  for  instance, 
to  prove  interest  in  a  plaintiff  in  an  ac- 
tion on  a  policy  of  insurance. 

Where  a  ship  is  the  property  of  seve- 
ral part-owners,  the  rules  of  most  nations 
have  made  provision  for  the  administra- 
tion of  the  joint  property  in  case  of  a  dis^ 
agreement  as  to  the  management  among 
the  joint-owners.  The  Endish  law  con- 
tuM  similar  provisions.  The  majority 
in  value  are  authorised  to  employ  the 
ship  'upon  any  probable  design;'  but 
they  are  only  entitled  to  do  so  upon  giv- 
ing secnritT  to  the  minority  in  a  sum 
equal  in  value  to  the  united  shares  of  the 
latter.  The  mode  of  obtaining  this  se- 
curity is  by  procuring  a  warrant  from  the 
court  of  Admiralty  for  the  arrest  of  the 
ship.  After  the  security  has  been  given, 
the  minority  bear  no  share  either  in  the 
expenses  or  profits  of  the  adventure.  If 
no  application  of  this  kind  is  made  to  the 
oonrtf  the  minority  ought  expressly  to 


^ve  notice  of  their  dissent  both  to  their 
joiut-owners  and  all  othe^  parties  engaged 
in  tiie  proceedings,  and  they  will  then  be 
relieved  from  the  necessity  of  contributing 
in  ease  of  a  loss.  If  they  take  no  steps  of 
the  kind,  their  joint-owners,  as  in  the  case 
of  partnership  of  any  other  chattel,  will 
not  be  responsible  to  them  for  any  conse- 
quences short  of  an  absolute  destruction 
by  their  means  of  the  ship.  The  same 
proceedings  are  proper  to  be  taken  where 
the  joint-owners  are  equally  divided  in 
opinion,  or  the  minori^  have  obtained 
possession  of  the  ship.  One  part-owner 
may  make  the  others  liable  for  repairs, 
&C.,  done  at  his  order :  the  usual  practice, 
however,  is  for  the  parOowners  to  unite  in 
appointing  one  person  as  a  general  agent 
for  them  all.  This  person  is  styled  the 
ship's  husband,  and  his  duty,  when  not 
specially  defined,  is  to  attend  to  all  mat- 
ters connected  with  the  outfit  jand 
freighting  of  the  ship.  It  is  not,  however, 
within  his  anthori^  to  effect  an  insur- 
ance. If  he  makes  any  advances  he  can 
sue  those  part-owners  on  whose  behalf 
those  advances  are  made  for  what  is  due 
to  him.  In  case  of  disagreement  among 
the  part-owners  as  to  the  setdement  of 
the  accounts  concerning  the  expenses  and 
earnings  of  a  shijp,  the  ordmary  remedy 
is  by  a  suit  in  equity. 

2.  As  to  the  persons  enjoyed  in  the  na- 
mgoHon^SfXi.,  of  ships. — The  master  is  the 
commander  of  the  ship;  he  has  the  sole 
management  of  it  He  is  responnble  for 
any  injury  done  to  the  ship  or  cargo  in 
consequence  of  his  negligence  or  incom- 
petence. The  master  of  a  British  ship 
must  be  a  British  subject,  and  three-fourths 
of  the  crew  most  be  British  seamen;  to 
this  rule  there  are  some  exceptions  and 
limitations. 

The  master  can  bind  the  owners  by  en- 
tering into  engagements  relative  to  the 
employment  of  the  ship.  Such  engage- 
ments are  of  two  kinds :— 1.  A  contract 
by  which  the  whole  ship  is  let  to  hire 
during  an  entire  voyage,  which  generally 
is  accomplished  by  a  sealed  instroment 
odled  a  charter-par^.  2.  A  contract 
with  distinct  persons  to  eonve^  the  goods 
of  each,  in  which  ease  the  ship  is  called 
a  general  ship.  Such  contracts  made  by 
the  master  are  legally  considered  to  be 
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made  by  the  owners  who  employ  him ;  and 
in  either  case  they  or  the  master  are  liable 
in  respect  of  these  contracts.  If  the  char- 
ter-party is  made  in  the  name  of  the  mas- 
ter only,  it  will  not  support  a  direct  action 
upon  it  against  the  owners.  Still  if  the 
contract  is  duly  made,  and  under  such  cir- 
stances  as  afford  either  direct  proof  of  au- 
thority or  CYidenoe  from  which  such  au- 
thority may  be  inferred,  the  owners  may 
be  made  responsible  either  by  a  special 
action  on  the  case  or  by  a  suit  in  equity. 
The  master  can  also  render  the  owners 
liable  for  repurs  done  and  provisions 
and  other  things  furnished  for  her  use,  or 
for  the  money  which  he  has  expended  for 
such  purposes.  In  this  case  also  the  re- 
medy of  the  creditor  is  against  the  mas- 
ter, unless  by  express  contract  the  owners 
alone  are  rendered  liable,  and  also  against 
the  owners.  A  party  who  has  done  the 
repairs  upon  a  ship  has  a  right  to  retain 
the  possession  of  it  until  his  demands  are 
paia;  but  if  he  gives  up  possession,  he  is 
on  the  same  footing  as  other  creditors. 
When,  however,  the  ship  is  abroad,  and 
the  necessary  expenses  cannot  otherwise 
be  defrayed,  the  master  has  the  same 
power  which  the  owners  or  part-owners 
to  the  extent  of  their  shares  under  all 
drcumstanoes  have,  to  hypothecate  the 
ship  and  freight  as  security  mr  debts  con- 
tracted on  behalf  of  the  ship.  The  con- 
tract of  hypothecation  is  called  a  contract 
of  bottomry,  by  which  the  ship  upon  its 
arrival  in  port  is  answerable  for  the  money 
advanced,  with  such  interest  as  may  have 
been  agreed  on.  [Bottomry.]  By  such 
hypothecation  the  creditor  acquires  a 
claim  on  the  ship.  When  the  claim  has 
been  created  by  the  master  abroad,  it  may 
be  enforced  by  suit  in  the  Admiralty; 
but  if  the  ship  has  been  hypothecated  by 
the  owners  at  home,  the  parties  can  only 
have  recourse  to  the  common  law  or 
equity  courts.  The  Admiralty  and  courts 
of  equity  will  recognise  the  interest  of 
the  assignee  of  a  bottomry  bond,  though 
at  common  law  he  cannot  sue  in  his  own 
name.  When  money  is  lent  on  bottomry, 
the  owners  are  not  personally  responsible. 
The  credit  is  given  to  the  master  and  the 
ship,  and  the  remedy  is  against  them 
only.  Still  if  a  party  is  not  content  with 
such  security,  the  master  may  also  render 


the  owners  liable.  If  the  sums  saintf 
by  the  bond  are  not  repaid,  an  antiestiBi 
must  be  made  to  the  Court  of  AaninJn. 
founded  on  the  instrument  of  eoBftia 
and  an  affidavit  of  the  fiu^ts,  o|poD  whao 
a  warrant  issues  to  arrest  the  ship^asdtk 
persons  interested  are  cited  to  appar  be> 
tore  the  court,  which  then  decides  «bc 
is  to  be  done.  If  the  necessary  aaooi 
of  money  cannot  be  raised  l>y  hjpoibe 
eating  the  ship  and  freight,  the  marts' 
may  also  sell  part  of  the  CArgo  or  pledge 
it. 

The  whole  of  the  services  of  the  mssier 
are  due  to  his  employers;  and  if  be«e* 
copy  himself  on  his  own  aocoant»  and  tfer 
money  earned  by  him  is  {Mdd  to  his  ««- 
ployers^  they  can  retain  it  It  is  his  da:? 
to  give  information  to  the  owoers  of  evstt 
matter  which  it  may  be  material  fortb» 
to  know. 

The*7  &  8  Vict  c.  112,  entitled  'in 
Act  to"  amend  and  consolidate  the  Is«s 
relating  to  Merchant  Seamea  and  far 
keeping  a  Register  of  Seamen'  nfok 
the  5  &  6  Wm.  IV.  c  19,  exoeptso  Urm 
such  act  repeals  the  acts  thereby  repeaki 
and  except  so  for  as  relates  to  the  esa- 
blishment,  maintenance,  and  regulation 
of  the  office  called  *  The  Geneiml  Bc^fisttr 
Office  of  Merchant  Seamen.'  This  iwv 
act  contains  the  regulations  as  to  de 
hiring  of  seamen,  their  rights  and  diio& 

3.  Of  the  Carriage  ff  GcoeUraad  Pah 
aengen^  ^.  The  contracts  under  which 
goods  ai-e  conveyed  in  a  ship  are  the  eoo- 
tract  b^  charter-party  and  the  eootraet 
for  their  conveyance  by  a  general  ship. 
A  charter-party  is  *'  a  contract  by  whi^ 
an  entire  ship,  or  some  principal  pat 
thereof  is  let  to  a  merchant  for  the  cob- 
veyance  of  goods  on  a  determined  voyac« 
to  one  or  more  places."  A  charter-|ianT 
is  a  written  instrument,  generally,  thoog^ 
not  necessarily,  under  seal^  whidi  is  exe- 
cuted by  the  owners  or  the  master,  or  the 
owners  and  the  master  of  the  one  part  ss^ 
by  the  merchant  or  his  agent  of  the  oUkt 
part  The  word  charter-party  is  derived 
from  two  words  eharta  vartita^  •'divided 
charter,"  because  the  duplicates  of  tlK 
agreement  were  formerly  written  on  oae 
piece  of  paper  or  parcmnent  and  afto^ 
wards  divided  by  cutting  throng  soaie 
word  or  figure  so  as  to  enable  each  partj 
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to  identify  the  agreement  prodaced  by 
the  other.  If  the  charter-party  is  by 
deed,  and  executed  by  the  master,  and 
the  owners  are  not  parties  to  it,  they  can- 
not bring  a  direct  action  upon  the  instrn- 
zaent ;  indeed,  the  owners  can  never  bring 
an  action  upon  it  unless  tiieir  names  ap- 
pear as  the  parties  executing  it.  But  an 
action  may  in  all  cases  be  brought  against 
the  owners  for  a  breach  of  their  duties 
generally  as  ship-owners  relating  to  mat- 
ters not  inconsistent  with  the  terms  of  the 
charter-party.  The  charter-party  states 
the  port  or  ports  of  destination  and  the 
freight  to  be  paid,  which  may  be  either  a 
gross  sum  or  so  much  per  ton,  or  so  much 
for  each  tub  or  cask  of  goods,  if  the 
agreement  is  not  to  pay  a  certain  sum  for 
the  entire  ship,  or  a  certain  portion  of  it, 
but  to  pay  so  much  per  ton,  the  mer- 
chant generally  covenants  to  load  a  fixed 
amount  or  a  full  cargo.  The  merchant 
may  k«d  with  his  own  goods  or  those  of 
others,  or  he  may  underlet  the  ship  alto- 
gether. The  master  or  owner  usually  co- 
venants *'  that  the  ship  shall  be  tight  and 
staunch,  fbmished  with  all  necessaries 
for  the  intended  voyage,  ready  by  a  day 
appointed  to  receive  the  cargo,  and  wait  a 
certain  number  of  days  to  take  it  on  board. 
That  after  lading  she  shall  sail  with  first 
fair  wind  and  opportunity  to  the  destined 
port  (the  dan^rs  of  the  sea  excepted), 
and  there  deliver  the  goods  to  the  mer- 
chant or  his  assigns  in  the  same  condition 
they  were  received  on  board ;  and  further, 
that  during  the  course  of  the  voyage  the 
ship  shall  be  kept  tight  and  staunch,  and 
famished  with  sufficient  men  and  other 
necessaries  to  the  best  of  the  owner's  en- 
deavours." The  merchant  usually  cove- 
nants to  load  and  unload  the  ship  within 
a  specified  time. 

The  owner  of  the  ship  has  always  a 
lien  on  the  goods  in  the  ship,  when  the 
freight  is  to  be  paid  before  or  on  the  de- 
livery at  their  place  of  destination  of  the 
goods,  or  even,  as  Lord  Tenterden  him- 
self decided  (2  Bam.  and  Aid.,  603), 
where  there  is  **  nothing  to  show  that  the 
delivery  of  the  goods  was  to  precede  the 
payment  of  that  hire."  All  difficulties 
may  be  avoided  by  inserting  a  clause  in 
the  charter-party  which  shall  state 
whether  it  is  meant   that  the   owner 


should  have  a  lien  upon  the  lading  for 
his  freight  and  expenses.  The  owner 
does  not  lose  his  right  of  lien  by  deposit- 
ing the  lading  in  a  public  warehouse, 
provided  he  gives  notice  that  it  is  to  be 
detained  until  his  claim  for  freight  is 
satisfied. 

As  to  Demurrage,  see  that  article. 

When  a  ship  or  a  principal  part  of  it  is 
not  let  out  by  charter-party,  the  owners 
contract  with  several  merchants  re- 
spectively for  the  conveyance  of  their 
goods.  A  ship  so  employed  is  called  a 
general  ship.  The  terms  of  the  contract 
appear  from  the  instrament  called  a  bill 
of  lading.    [Bill  of  Lading.] 

The  master  has  authority  over  the 
passengers  as  well  as  over  the  crew.  A 
passenger  may  quit  the  ship,  but  while 
he  remains  on  board,  he  is  bound  in  case 
of  necessity  to  do  work  that  is  required 
for  the  service  of  the  ship  and  to  fight  in 
her  defence.  If  he  thwart  the  master 
in  the  exercise  of  bis  authority,  or  other- 
wise misconduct  himself,  he  may  be  put 
under  restraint  or  imprisoned.  If  a  pas- 
senger feels  himself  aggrieved  by  the 
manner  in  which  he  has  been  treated,  he 
may  bring  an  action  against  the  master, 
and  it  will  be  for  the  jury,  under  the 
direction  of  the  judge,  to  say  whether  he 
has  any  ground  for  complunt  In  ad- 
dition to  this  general  right  of  action, 
several  statutes  have  b^  passed  to 
regulate  the  conveyance  of  passengers. 
The  6  Geo.  IV.  c.  116,  relates  to  ships 
carrying  passengers  from  places  in  the 
United  Kingdom  to  places  out  of  Europe, 
and  not  within  the  Straits  of  Gibraltar. 
It  regulates  the  proportion  of  passengers 
carried  to  the  tonnage  of  the  ship,  prt>- 
vides  security  for  the  sea-worthiness, 
cleanliness,  &c.,  and  proper  storing  of 
the  ship,  for  the  presence  of  a  surgeon 
and  medicines,  for  the  delivery  of  a  list 
of  passengers  to  the  collector  of  customs 
at  the  port  of  departure,  and  attaches 
penalties  to  a  violation  of  the  regulations 
which  it  contains.  Ships  in  the  service 
of  the  crown,  or  the  post-master-generaly 
or  the  East  India  Company,  or  bound  to 
the  Newfoundland  fisheries  or  the  coast 
of  Labrador,  are  excepted  from  the  opera- 
tion of  the  act  As  to  the  statutes  con- 
cerning passengers   who  emigrate,  see 
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BifiOBATiON,p.831.  The5&6Wra.IV. 
c  53,  subjects  the  master  to  a  peoaltj  in 
oases  of  his  improperly  landing  pas- 
sengers at  any  place  not  contracted  for, 
or  wiiinlly  delaying  to  sail ;  and  provides 
for  the  maintenance  of  the  passengers  for 
48  hoars  after  their  arrival  at  the  destined 
port  The  4  Geo.  IV.  c  88,  regulates 
the  carriage  of  passengers  between  Great 
Britain  and  Ireland.  If  a  passenger 
ftils  to  pa^  his  fare,  the  master  or  owners 
have  a  lien  on  his  luggage  for  the 
amount  It  is  the  duty  of  those  who 
have  contracted  to  convey,  to  do  every- 
thing and  be  provided  with  everything 
necessarjr  for  the  safe  and  expeditious 
accomplishment  of  the  voyage ;  and  if, 
through  their  &ilare  to  perform  these 
duties,  any  damage  results  to  the  mer- 
chant, they  will  oe  answerable  for  it 
At  the  commencement  of  the  voyage  the 
ship  must  be  sea-worthy,  tiffht,  staunch, 
and  sufficient,  and  properly  equipped 
with  all  necessai^  tackle.  The  ship 
must  be  also  provided  with  a  master  and 
crew  competent  to  command  and  work 
her,  and  also  with  a  pilot  when  necessary, 
either  from  circumstances  or  from  the 
law  of  the  counUy.  After  the  goods  are 
loaded,  they  must  be  properly  guarded ; 
if  they  are  stolen  while  the  ship  is  lying 
in  some  place  within  a  country,  the 
master  and  owners  are  responsible. 

It  is  the  duty  of  the  'master,  unless  in 
case  of  any  usage  which  relieves  him 
from  such  duty,  to  provide  things  neces- 
sary for  the  lading  of  the  vessel  and  to 
stow  away  the  goods  so  that  they  do  not 
injure  each  ouer,  or  suffer  from  the 
motion  or  leakage  of  the  ship.  The 
master  must  procure  and  keep  all  docu- 
ments, papery  clearances^  &c.,  required 
by  the  autnorities  in  respect  of  the  ship 
and  cargo;  and  he  must  abstain  fVom 
taking  or  keeping  on  board  contraband 
floods  or  false  papers.  He  must  wait 
auring  the  time  appointed  for  loading  the 
vessel,  and,  if  required^also  during  that 
appointed  for  demurrage.  He  must  pay 
the  charges  and  duties  to  which  the  ship 
is  subject  The  statutes  3  and  4  Wm. 
IV.  c.  52,  and  1  and  2  Vict  c.  113,  con- 
tain the  enactments  relative  to  what  is 
necessary  to  be  done  in  respect  of  the 
custom-house  regulations  by  ships  carry- 


ing ffoods  from  the  United  Kiagte^ 
yond  seas.  When  all  thing^i  lie  uc- 
pared,  the  voyage  must  be  comnwoBed  a 
soon  as  the  weather  is  &v<Hirabiie.  Mts 
the  commencement  of  the  Toysfe,  Ae 
master  is  bound,  without  delajs,  6e^ 
tions,  or  stoppages,  to  sail  direct  to  tk 
portofdestinatbn.  But  stress  of  wei^. 
the  appearance  of  enemies  oe  pnics»  v 
the  presence  of  any  urgent  neoesitr, 
will_ justify  him  in  breaking  thnied 
this  rule ;  and  he  ou^bt  to  do  so  fiv  tbe 
purpose  of  succouring  another  skif 
which  he  finds  in  imminent  peril  a 
distress. 

If  the  ship  is  lost  or  the  goods  ajorr^ 
during  a  deviation,  without  any  of  tkK 
grounds  of  justification,  the  owner  lod 
master  will  be  answerable  for  the  ks  k 
the  merchant  even  if  it  does  not  sppor 
to  have  been  a  necessary  oonseqaeBce  d 
the  deviation.  If  the  ship  dnriiig  ^ 
voyage  is  so  damaged  that  she  b  uw 
to  proceed  without  reuura»  the  nsstei 
may  detun  the  cargo,  if  not  of  a  pes^ 
able  character,  till  the  repairs  are  sadL 
If  the  cargo  is  of  a  perishable  kind^k 
ought  to  tranship  or  sell  it  as  may  sppor 
the  most  beneficial  course.  He  may  »b» 
in  all  cases,  where  the  drcnmstanccs  I^ 

2uire  it  exercise  a  discretion  as  to  tne- 
[lipping  the  cargo;  as,  £or  iaaasi, 
when  the  ship  is  wrecked,  <»'  ia  im- 
minent danger* 

Hyj}othecation  of  a  cargo,  like  byp^* 
thecation  of  a  ship,  is  '*  a  pledge  witb«i! 
immediate  change  of  possession."  % 
party  to  whom  the  goods  are  h]rpoth^ 
cated  immediately  acquires  a  right  loia^ 
possession  of  them  tnem  if  ttie  wnf^ 
advanced  is  not  paid  at  the  time  s^R^ 
on.  This  power  of  the  master  aadet 
circumstances  of  urgent  neeessity  to  »^ 
or  hypothecate  the  ^[oods  must  be  a* 
ercised  with  great  circumfifpeetiaa;  s^ 
the  exerdse  of  it  can  only  be  ja^i^'^ 
when  it  is  consistent  with  what  vo*^ 
have  been  the  conduct  of  a  discRet  id 
able  man  under  the  drcnnisttiMfc 
Where  goods  have  been  hYpotbeoe^ 
the  merchant  is  entitled,  on  toe  arrinlc' 
the^ship  at  its  destination,  to  recei^  ^ 
his  option  either  the  sum  for  whidi  tk? 
were  hypothecated,  or  their  market  potf 
at  that  place.    Daring  the  ro/pp  ^ 
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master  is  boond  to  take  erery  possible 
care  of  the  cargo^  and  to  do  all  things 
necessary  fi>r  its  preserratioiit  and  he  and 
the  owners  will  be  answerable  for  all 
damage  which  might  hare  been  avoided 
by  the  exercise  of  skill,  attention,  and 
fbrethoaght  When  the  voyage  is  com- 
pleted, the  master  most  see  that  the  ship 
18  properly  moored,  and  all  tfaiuos  done 
relktiTe  to  her  which  are  required  by  the 
law  or  usages  of  the  country.  The 
statate  3  and  4  Wm.  IV.  c.  52,  contains 
the  regulations  relative  to  costoms  to 
wrhtch  It  is  necessary  to  conform  in  this 
country.  Upon  payment  of  freight  and 
the  prodoction  of  bills  of  lading,  the 
cargo  must  be  without  dehiy  delivered  to 
the  parties  entided  to  receive  it  In  the 
case  of  a  general  ship,  the  usaoe  often 
prevails  for  the  master,  before  delivery, 
to  take  security  from  the  merchants  that 
tbev  will  pay  their  share  of  average  after 
it  shall  have  been  adjusted.  [Avebaqb.] 
If  the  freight  due  on  any  goods  is  not 
ready  to  be  paid,  the  master  may  detain 
the  goods,  or  any  part  of  them.  The 
goods  may  be  detained  either  on  board 
the  ship  or  in  any  other  safe  place. 

When  the  master  is  compielled,  bv  an 
act  of  parliament,  to  land  the  goocfs  at 
any  particular  wharf,  he  does  not  thereby 
part  with  the  possession  of  the  goods,  and 
consequently  does  not  lose  whatever  right 
he  may  have  to  detun  them.  If  goods 
are  sold  by  Ae  custom-house  officers 
before  the  neight  is  paid,  the  master  is 
entitled  to  receive  the  first  proceeds  of 
the  sale  m  discharge  of  the  ireight  In 
Ibreign  countries,  where  any  accidents 
have  occurred  to  frustrate  or  interfere 
with  the  objects  of  the  voyage,  or  any  one 
of  the  parties  to  the  contract  feels  himself 
aggrieved  by  the  conduct  of  any  other,  it 
is  customary  to  draw  up  a  narrative  of 
tiie  circumstances  befbre  a  public  notary. 
This  narrative  is  called  a  protest,  and  m 
foreign  courts  is  admissible  in  evidence, 
even,  as  it  would  seem,  on  behalf  of  the 
pardes  by  whom  it  is  made.  In  our 
courts  it  b  not  admissible  on  their  behalf 
but  is  evidence  against  tibem. 

Certain  circumstances  operate  as  an 
excuse  to  the  master  and  owners  for  non- 
fUfilment  of  thehr  contract  ''The  act  of 
God"  is  mdsrstood  io  mean  those  aoeip 


dents  over  which  man  has  no  controlr 
such  as  **  lightning,  earthquake,  and  tem- 
pest" The /'penis  of  the  sea,"  mtei^ 
preted  strictly,  apply  only  to  the  dangers 
caused  merely  by  the  elements,  but  these 
words  have  received  a  wider  application, 
and  in  litigated  cases  the  jury,  after  hear- 
ing evidence  as  to  the  usa^e  which  {ni- 
valis among  merchants,  will  determine 
what  interpretation  has  been  intended  to 
be  given  to  them.  Juries  have  deter- 
mined that  the  taking  of  ships  by  pirates 
is  a  consequence  of  ue  perils  of  the  sea ; 
and  the  verdict  has  been  the  same  where 
the  loss  was  caused  by  collision  of  ^two 
ships  without  any  &nlt  being  attributable 
to  those  who  navigated  either  of  them ; 
and  also  where  w  accident  was  caused 
wholly  bj  the  fhult  of  those  on  board  an- 
other ship.  But  all  cases  in  which  the 
loss  happens  by  natural  causes  are  not  to 
be  considered  as  arisins  fit>m  the  perils 
of  the  sea.  If  the  ship  is  placed  in  a  dan- 
gerous situation  by  the  carelessness  or 
unskilfiilness  of  the  master,  and  is  in  con- 
sequence lost,  this  is  not  a  loss  from  the 
perils  of  the  sea,  although  the  violence  of 
the  elements  may  have  been  the  imme- 
diate cause  of  it  If  a  ship  is  reasonably 
sufficient  for  the  purposes  of  the  voyage, 
the  master  will  not  be  liable  for  a  loss 
arising  firom  the  perils  of  the  sea,  because 
a  ship  might  have  been  built  strong 
enough  to  resist  them.  By  the  26  Geo. 
III.  c  8G,  owners  are  relieved  from  losses 
proceeding  fh>m  fire,  and  also  from  the 
robbery,  theft,  or  embezzlement  of  "  gold, 
silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones,"  unless  at  the  time  of  snip* 
ping  them  their  quidity  and  value  are 
made  known  in  writing  to  the  master  or 
owners.  The  "  restraint  of  princes  and 
rulers"  is  understood  to  mean  a  reallj 
existing  restraint,  not  one  which  is  anti- 
cipated, however  reasonably  or  honestly. 
By  the  civil  law,  and  also  by  the  antient 
common  law  of  England,  the  owners,  in 
case  of  their  being  liable  for  any  loss  to 
the  shippers,  were  responsible  to  its  fhll 
amount  By  the  laws,  however,  of  most 
nations  their  responsibility  is  now  limited 
to  the  value  of  the  ship  and  Alight  The 
first  statute  which  was  passed  on  the  sub- 
ject was  7  Geo.  II.  c  15,  which  was 
IbUowed  by  the  26  Geo.  III.  o.  86,  and 
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the  53  Geo.  III.  c.  159  sapplied  some  de- 
ficiencies in  the  former  statute,  limiting 
the  respoDsibilitv  still  further  than  the 
first  statute  had  done.    The  last  statute 
applies  only  to  registered  ships,  and  as  to 
them  may  be  considered  as  containing 
almost  all  the  law  upon  the  subject     By 
this  act  the  responsibility  is  limited  to 
the  value  of  the  ship  and  freisht    It 
contains  also  provisions  for  the  distribu- 
tion, by  means  of  an  application  to  a 
Court  of  Equity,  of  the  recompense  due  to 
die  several  parties  entitled,  where  more 
than  one  claim,  and  directions  as  to  the 
mode  of  calculaUug  the  value  of  the  'ship 
and  freight    It  does  not  extend  to  vessels 
employ^   solely  in  inland  navigation, 
and  none  of  the  acts  apply  to  lighters  or 
pabbets.    In  cases  where  ships  receive 
injury  from  collision  with  each  other,  the 
maritime  law,  which  is  acted  on  in  the 
Court  of  Admiralty,  differs  in  one  respect 
from  the  law  of  Kneland.    Where  the 
collision  has  occurred  without  any  fault 
on  either  side,  as,  for  instance,  m>m  a 
tempest,  each  party  must  bear  the  injury 
which  he  has  sustained.    Where  it  nap- 
pens  wholly  from  the  fault  of  one  ship 
only,  her  owners  are  liable,  as  far  as  the 
value  of  the  ship  and  freight,  to  which, 
by  53  Geo.  III.  c.  159,  their  liability  is 
limited,  for  the  amount  of  injury  caused 
by  their  own  conduct   Thus  ar  the  laws 
are  in  accordance  with  each  other.    If 
the  collision  has  been  caused  by  the  feults 
of  both  ships,  then,  according  to  the  law 
of  England,  each  party  must  sustain  his 
own  loss.    But  by  the  maritime  law  the 
loss  occasioned  is  after  computation  di- 
vided equally,  and  the  owners  of  each 
fih^  sustain  half. 

By  I  &  2  Geo.  IV.  c  75,  s.  52,  where 
damage  has  been  done  by  a  forei^  ship, 
a  judge  has  power  to  order  the  ship  to  be 
arrested,  until  the  master,  owner,  or  con- 
signee undertake  to  become  defendant  in 
any  action  for  the  damage,  and  give  se- 
curity for  the  damages  and  costs  sought 
to  be  recovered. 

The  merchant  must  use  the  ship  only 
for  lawful  purposes,  and  not  do  anything 
for  which  it  may  be  forfeited  or  detained, 
or  the  owners  made  liable  for  penalties. 
In  case  of  any  violation  of  the  agreement, 
by  employment  of  the  ship  for  purposes 


other  than  those  contempUited,  or  Edbit 

to  perform  the  terms  as  to  ladiig,  &u 

the  amount  of  oompensation,  ia  ok  ef 

dispute,  is  determined,  as  the  drcsB- 

stances  of  the  case  may  require,  by  a  jvy. 

The  words  primage  and  average,  vlikk 

appear  in  Ihe  bill  of  lading  mesa,  tm 

first,  a  small  sum  paid  to  the  master;  Qk 

second,  as  there  used,  certain  dbar^ 

varying  according  to  the  usage  of  &• 

ferent  places,  for  towing,  beaconage,  &c 

When  an  agreement  for  canrepBBt'jb 

expressed  in  the  general  fvmn,  orvbs 

there  is  no  actual  agreement,  batonljcee 

implied  by  law  from  the  circnmslaww  ii 

the  case,  there  results  fbom  it  a  duty  ^ 

the  master  aind  owners,  firstly,  to  dciiva 

the  goods  at  the  place  of  destinatjcm,  vk- 

ther  the  ship  is  lured  by  the  voyage  or  bf 

the  month.    It  is  only  by  the  entire  fti- 

formanoe  of  this  duty  that  they  can  cotitie 

themselves  to  the  payment  of  fi^^ 

The  parties  may,  however,  so  expres  ^ 

contract  that  the  payment  of  aU  or  part  (it 

the  freight  may  be  made  before  or  dfiiBC 

the  course  of  the  voyage.    Although  p^- 

haps  in  such  case  the  word  fMght  is  ost^  2 

a  sense  which  does  not  properly  bdotf  fe 

it;  strictiy  speaking  it  means  only  nmey 

accruing  for  the  conveyance  of  goods  n 

consequence  of  their  delivery  at  &s  pbK 

of  tiieir  destination.   Whereaproviaai^ 

made  by  the  contract  for  paymot  d 

freight  at  the  place  of  shipment,  the  qas- 

tion  has  arisen  whether  the  meamag  ^ 

the  parties  was  that  the  sam  sfaoaM  ^ 

paid  at  all  events  on  delivery  of  the  pK^ 

on  board,  whatever  might  afterwards  ^ 

fill!  them ;  or  whether  it  was  meit^lr  » 

point  out  the  place  of  payment  in  ca^ 

the  freight  should  become  due  by  reiss 

of  the  arrival  of  the  goods  at  the  port  ^ 

destination.  In  ail  such  cases  the  ioteotioi 

of  the  parties  must  be  interpreted  bj  tk 

jury  from  the  words  and  circomstaaoes  01 

the  contract,  and  the  usages  of  the  pb^ 

where  it  was  made.    The  same  o\ea^ 

tion  will  apply  to  cases  where  mooeTfcs 

been  advanced  by  the  merchant,  tod  it  a 

disputed  whether  the  money  is  to  be  &«- 

sidered  as  a  loan  or  part  payment  of  ^ 

freight    The  owners  will  not  lose  ikir 

right  to  freight  by  a  mere  interraptka  & 

suspension  of  the  voyage  not  cansed  ^ 

their  own  fault,  as  by  captors  and  tef^ 
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tare,  if  the  goods  be  ultimately  deliyered 
at  the  place  of  destination.  Where  the 
contract  of  conveyance  is  by  charter- 
party,  under  which  the  merchant  has 
agreed  to  pay  a  certain  sum  for  the  whole 
or  the  principal  part  of  a  ship,  that  sum 
will  be  payable  even  although  he  has  not 
sapplied  enough  for  a  full  lading.  If  he 
has  undertaken  to  furnish  a  full  cargo, 
and  to  pay  a  certain  sum  per  ton  or  per 
bale,  he  will  in  like  manner  under  similar 
circumstances  be  bound  to  pay  for  as  many 
tons  or  bales  as  the  ship,  or  part  hired, 
vras  capable  of  containing,  even  although 
he  has  not  been  able  to  put  on  board  any 
lading  at  all;  provided  the  8hii>  has 
thereby  been  forced  to  come  home  without 
cargo,  and  this  has  not  been  caused  by 
the  fault  of  the  master  or  owner.  In  case 
of  an  action  against  him  for  such  a  failure 
of  his  agreement,  the  jury  will  ascertain 
vrhat,  under  all  the  circumstances,  is  a 
proper  compensation  to  the  owners,  al* 
lowug  for  the  profit  of  the  conveyance  of 
any  other  goods  which  may  have  been 
laden  by  omer  parties.  I^;  under  a  con- 
tract to  furnish  a  full  cargo,  the  freight 
to  be  paid  for  per  ton,  &c..  the  merchant 
is  reaay  to  furnish  a  full  cargo,  and  he  is 
prevented  from  doing  so  by  the  master, 
the  merchant  is  still  liable  to  pay  for  the 
cargo  conveyed,  and  his  remedy  for  the 
injury  which  he  has  suffered  by  such  pre- 
vention is  by  an  action  on  the  agreement 
against  the  master  or  owners.  Where, 
from  the  terms  of  the  agreement,  the 
master  has  a  right  to  refuse  the  delivery 
of  the  goods  until  the  freight  is  paid,  he 
is  not  bound  to  do  so ;  and  if  he  chooses 
to  deliver  the  goods  to  the  consignee  or 
bolder  of  the  bill  of  lading,  &c.,  and  can- 
Dot  afterwards  get  the  freight  from  them, 
the  merchant  who  chartered  the  ship  is 
not  released  from  his  liability  to  pay  the 
freight  If,  however,  under  such  circum- 
stances the  master  does  not  insist  upon 
payment  of  the  freight  in  cash,  but  takes 
a  bill  of  exchange*  in  payment^  the  mer- 
chant-charterer is  thereby  discharged,  and 
the  owners  will  have  no  claim  upon  him 
in  case  the  bill  is  not  paid.  But  if  he 
takes  the  bill  simply  because  he  cannot 
get  payment  in  cash,  the  merchant-char- 
terer still  remains  liable.  Payment  of 
freight  by  the  charterer  to  the  owners  at 


their  request  is  an  answer  to  a  demand  by 
the  master,  unless  the  agreement  has  been 
made  under  seal  between  the  charterer 
and  the  master ;  and  even  in  that  case  a 
court  of  equity  would  interfere  to  relieve 
the  charterer  from  a  subsequent  demand 
by  the  master.    A  purchaser  of  goods,  by 
the  transfer  to  him  of  a  bill  of  lading 
which  contuns  a  contract  for  delivery  of 
the  goods  to  the  consignees  or  their  as- 
signs on  payment  of  freight,  is  liable  for 
the  freight    But  the  mere  receipt  of  the 
goods  aJone  will  not  bind  the  receiver  to 
pay  the  freight,  especially  if  there  be  an 
express  agreement  under  seal  for  the  pay- 
ment of  freight  between  the  charterer  and 
the  master  or  owners.    The  Court  of  Ad- 
miralty, where  a  question  of  freight  arises 
before  it  in  the  case  of  captured  vessels, 
will  make  an  equitable  arrangement  be- 
tween the  owners  and  merchant    Where 
two  nations  are  at  war,  and  goods  belong- 
ing to  a  subject  of  one  of  them,  on  board 
a  neutral  ship,  are  captured  b^  the  enemy, 
the  goods  become  lawful  prize,  and  the 
captors,  so  representing  the  original  own- 
ers, are  bound  to  pay  tlie  full  freight  for 
them.    The  foil  freight  is  due,  since  it  is   ' 
by  reason  of  the  act  of  the  captors  that 
the  goods  have  not  reached  their  destina- 
tion.   On  the  other  hand,  if  the  goods  of 
a  neutral  are  captured  on  board  a  hostile 
ship,  and  the  captors  convey  the  goods  to 
their  destination,    they  are  entitled   to 
freight    But  no  freight  is  payable  where 
the  goods  on  board  a  neutnil  ship  consist 
of  warlike  stores,  or  where  the  neutral 
ship  was  engaged  in  a  traffic  not  open  to 
the    neutral    nation    in  time  of  peace. 
Freight  is  not  recoverable  where  the  voy- 
age from  any  cause  is  illegal.     If  the 
goods  which  have  been  laden  are  duly 
delivered,  the  owners  will  not  be  deprived 
of  their  right  to  freight  simply  because 
the  goods  have  been  (mmaged  during  the 
voyage ;  but  if  this  damage  proceeds  from 
any  improper  act  or  omission  by  the  mas- 
ter or  owners,  they  will  be  liable  to  make 
recomi>ense  to  the  merchant    The  mer- 
chant in  this  country  seems  to  have  no 
right  to  abandon  the  goods  in  lieu  of  pay- 
ing freight,  if,  although  the  ship  did  not 
arrive,  they  have  been  conveyed  by  other 
means  to  the  place  of  destination,  and  if 
no  charge  save  that  of  freight  is  claimed 
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upon  them.  But  if  the  ship  has  heen 
wrecked,  and  the  goods  are  saTed,  and 
a^rwards  oonvejed  to  the  place  of  their 
destinattoDf  the  merchant  may  abandon 
tiiem,  and  is  not  bound  to  pay  the  fte]||ht 
if  any  expense  of  salvage  has  been  m- 
enrred.  if,  in  the  case  of  a  general  ship, 
or  where,  ^ougb  a  ship  is  chartered,  the 
hire  for  her  is  to  be  paid  at  so  much  per 
ton,  ftc,  the  merchant  is  bound  to  pay 
the  Alight  of  such  goods  as  may  be  de- 
liTCred,  even  though  they  form  a  part 
only  of  the  whole  cargo.  Where,  the 
whole  or  principal  part  of  the  ship  is  let 
to  the  charterer  without  reference  to  the 
quantity  of  goods  to  be  laden,  and  a  part 
of  the  goods  an  afterwards  lost  by  perils 
of  the  sea,  it  seems  to  have  been  held 
that  no  flight  will  be  doe  ibr  the  re- 
mainder. 

There  is  some  doubt,  however,  whether 
this  aathoritv  would  be  followed  unless 
sudi  a  conclusion  arose  fh>m  the  con- 
struction of  the  agreement  between  the 
parties.  If  the  ship,  without  any  fiiult 
m  the  master  or  owners,  becomes  unable 
to  complete  her  voyage,  and  the  mer- 
chant receives  the  goods  at  some  other 
place  than  the  place  of  destination,  he  is 
bound,  according  to  the  maritime  law,  to 
pay  freight  for  the*  portion  of  the  voyage 
which  has  been  performed.  The  prin- 
dple  which  establishes  the  owner's  right 
under  such  circumstances  to  freight  fbr  a 
portion  of  the  voyage  has  been  admitted 
m  &e  courts  of  common  law  in  this 
country,  but  that  right  '*  must  arise  out 
of  some  new  contract  between  the  master 
and  the  merchant,  either  expressly  made 
or  to  be  inferred  from  their  conduet" 
In  the  latter  case,  there  being  no  direct 
means  of  ascertaining  the  intentions  of 
the  pardes,  they  must  be  collected  from 
the  dreumstances  of  the  case  considered 
with  reference  to  the  general  principle 
which  obtains  in  the  maritime  law.  In 
doing  this  it  is  obvious  that  the  degree 
of  benefit  derived  to  the  merchant  must 
be  taken  into  calculation,  as  well  as  the 
amount  of  time,  labour,  and  expense  be- 
stowed by  the  owner;  and,  tnerefbre, 
when  it  is  said  that  freight  is  to  be  paid 
according  to  the  portion  of  the  voyage 
performed,  it  most  not  be  understood 
that  time  aad  space  are  the  only  measures 


fbr  ascertaining  the  portioii  of  the^fro^ 
payable. 

If  the  master  tmneoeasarily  sell  ts 
goods,  and  so  prevent  both  himself  fraa 
earning  the  wnole  freight,  and  the  si«r- 
chant  from  accepting  the  ^oods,  the  Bcr- 
chant  is  entitled  to  ue  entire  prodac^r  d 
his  goods  without  any  allowance  fcr 
freight  Where  a  portioo  of  the  vorsg; 
only  has  been  performed,  the  mcrdisst 
cannot  be  iufen^  to  have  contncted  to 
pay  freight  for  that  portion  anlesi  he  hm 
accepted  the  ^oods  at  the  place  short  cf 
their  destination.  The  prxDci|iles  n^ 
which  the  Court  of  Admiralty,  wlodi 
possesses  an  authority  over  the  diip  a^ 
cargo,  proceeds,  differ  iVom  these  c^ 
courts  of  common  law.  That  cooit  ex- 
ercises an  equitable  jurisdiction;  ard 
where  no  contract  has  either  been  made, 
or  can  be  implied,  applicable  to  the  a- 
isting  circumstances,  "  considen  itsrff 
bound  to  provide,  as  well  as  it  can,  ^ 
that  relation  of  interests  which  has  :c- 
expectedly  taken  place,  under  a  stale  d 
fkcts  out  of  the  contemplatiosi  of  ^ 
contracting  parties."  (Lord  Stowell,  ia 
the  case  of  the  Friends  v.  Oeightcs. 
1  Edwd.,  Ad.  Hep.,  246.)  If  the  itw 
has  actually  never  commenced  the  W- 
age,  the  owners  are  not  entitled  to  ac; 
payment  whatever,  although  they  may 
have  incurred  great  expenses  in  bdii'; 
her,  and  though  her  failure  to  cammenst 
the  voya^  is  not  attributable  to  any  neg- 
lect or  misconduct  of  theirs.  Whtrre  tb? 
contract  of  hiring  is  for  a  voyage  out  aed 
home,  at  so  much  to  be  paid  moa^j. 
&C.,  during  the  time  the  ship  is  ol- 
ployed,  if  by  the  terms  of  the  contnct 
the  whole  forms  one  entire  royage.  lo 
flight  is  due,  unless  the  ship  nfuns 
home,  even  though  she  may  have  de- 
livered her  cargo  at  the  outport.  Bui  if 
the  voyages  out  and  home  are  distincc. 
freight  will  be  earned  on  the  deliverr  cf 
the  cargo  at  the  outport 

Salvtufe  is  that  reasonable  oonpens- 
tion  which  persons  are  entitled  to  receirr 
who  save  a  ship  or  her  cargo  fhan  loe 
b^  peril  of  the  sea,  which  may  be  calkd 
civil  salvage,  or  recover  tiiem  after  csp^ 
ture,  which  may  be  called  hostile  nlTa|f. 
There  is  no  fixed  amount  of  salmge  ap- 
plicable to  all  cases.    What  is  retami^ 


SHIP& 


[708] 


SHipa 


can  only  be  determined  by  a  referenoe  to 
the  circumstaiices.  Sir  J.  Nichol  (3 
Hag.  AA^  Bep.  117)  defines  the  in- 
grraients  in  estimating  a  civil  salvage 
service  to  be,  '^  Ist,  enterprise  in  Vae 
salTore  in  going  oat  in  tempestnoos 
weather  to  assist  a  vessel  in  distress,  risk- 
ing their  own  lives  to  save  their  fellow- 
creatares,  and  to  rescue  the  property  of 
their  fellow-sabjects :  2nd,  the  degree  of 
danger  and  distress  from  which  the  pro- 
perty is  rescued,  whether  it  was  in  im- 
minent peril,  and  almost  certainly  lost  if 
not  at  the  time  rescued  and  preserved ; 
drd,  the  degree  of  labour  and  skill  which 
the  Balvors  incur  and  display,  and  the 
time  occupied ;  lastly,  the  value." 

Unless  in  cases  where  the  services 
have  been  triflinc,  the  salvage  is  generally 
not  less  than  a  tmrd,  and  not  more  than 
ooe-half  of  the  property  saved.  If  the 
parties  cannot  agree  as  to  the  amount, 
the  salvors  may  retain  the  property  until 
compensation  is  made;  or  they  may 
bring  an  action,  or  commence  a.  suit  in 
the  Admiralty  Court,  against  the  pro- 
prietors for  the  amount.  In  case  the 
property  is  retained,  the  proprietors  may, 
upon  tender  of  what  they  think  sufficient, 
demand  it,  and,  if  it  is  refused,  bring  an 
action  to  recover  it,  in  which  action  the 
|ary|will  determine  as  to  the  amount  due. 
The  (costs  of  the  action  will  be  paid  by 
the  salvor  or  the  proprietors,  according 
as  the  amount  tendered  is  or  is  not  de- 
termined to  be  sufficient  The  Court  of 
Admiralty  has  jurisdiction  in  those  cases 
>aly  where  the  salvage  has  been  effected 
U  sea,  or  within  high  and  low  water 
nark.  A  passenger  is  not  entitled  to 
^alvage  for  his  assistance  during  the  time 
le  is  unable  to  quit  the  ship.  But  if 
le  remain  voluntarily  on  board,  he  mav 
«oover  salvage  for  the  assistance  which 
le  has  given.  Though  a  kin^s  ship  is 
loand  to  assist  a  merchant-ship  in  dis- 
ress,  it  still  has  a  claim  for  recompense, 
f  freight  is  in  progress  of  being  earned, 
I  id  afterwards  does  become  due.  salvage 
5  payable  in  respect,  of  freight  also. 
Vhen  proceedings  tor  siedvage  have  been 
ommenced  in  the  Admiralty  Court,  the 
efendants  may  tender  by  act  of  the 
ourt  any  sum  which  they  consider  suf- 
«>i«at,  and  the  court  will  then  enter  upon 


an  inquiry,  and  determine  as  they  think 
fit  if  the  sum  tendered  has  been  'suf* 
ficient,  the  court  may  hold  the  salvors 
liable  to  the  expenses  of  the  proceeding. 
Several  statutes  have  been  passed  pro- 
viding for  what  is  to  be  done  in  case  of 
ships  m  distress,  and  for  the  purpose  of  re- 
eulating  and  fisu^itating  the  adjustment  of 
demands  of  salvage.  The  1 2  Anne,  c  1 8, 
s.  2,  applies  to  cases  where  the  assistance 
has  been  rendered  by  the  persons  men« 
tioned  in  that  act  The  26  Geo.  II.  c  19, 
provides  for  the  case  of  persons  volun- 
tarily rendering  assistance.  The  48  Geo. 
III.  c  130,  and  1  &  2  Geo.  IV.  c.  76,  are 
applicable  to  cases  where  assistance  is 
given  at  the  request  of  persons  belonging 
to  the  ship.  The  statutes  53  Geo.  IIL 
c.  87,  and  1  &  2  Geo.  IV.  c  75,  contain 
some  enactments  relative  to  the  same 
subject  None  of  these  acts  apply  to  the 
Cinque-Ports.  Upon  application  by  the 
principal  officer  of  a  ship  which  is 
stranded  or  in  danger  of  being  so,  the 
sherifis,  magistrates,  and  officers  of  the 
customs  and  other  persons  mentioned  in 
the  acts  are  bound  to  order  the  constables 
to  call  together  persons  and  go  to  her 
assistance ;  and  if  any  other  ship  is  near, 
the  officers  of  the  customs  or  constables 
are  required  to  demand  assistance  by  men 
and  boats  from  her  chief  officer,  who  is 
liable  to  forfeit  100/.  to  the  chief  officer 
of  the  ship  in  distress  if  he  does  not  give 
assistance.  All  the  persons  employed 
are  to  be  subject  to  the  command  of  the 
master  or  other  officers  or  owners  of  the 
ship  which  is  in  distress;  and  in  case  dT 
their,  absence,  the  acts  name  a  number  of 
persons,  beginning  with  the  officer  of 
customs,  whom,  in  order  according  as 
they  happen  to  be  present,  all  persons  are 
to  obey.  The  power  of  the  coun^  (posse 
comitaius)  may,  if  needful,  be  summoned 
by  the  uieriff,  or  in  his  absence  by 
any  magistrate,  to  enforce  tiie  execu- 
tion of  the  statutes ;  and  the  person  in 
command  is  authorised  to  use  force, 
if  necessary,  to  repel  persons  who  im- 
properly obtrude  themselves.  An  ac^ 
count  of  the  names  of  the  ship,  master, 
and  owners,  &c.,  of  the.  cargo^  &c,  and 
of  the  circumstances  of  the  distress,  is  to 
be  taken  by  the  officer  of  die  customs  on 
oath  of  the  parties  cogniaaut  of  the  cir- 
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cumstances  before  a  magistrate.  This 
account  is  to  be  forwarded  to  the  secretary 
of  the  Admiralty,  and  by  him  published 
in  the  next  Loudon  Gazette.  The  per- 
sons who  assist  are  to  be  paid  by  the 
master,  seamen,  or  owners,  a  reasonable 
reward  within  thirty  days;  and  if  this 
is  not  paid,  the  ship  or  ffoods  remain  as  a 
security  in  the  hands  of  the  officer  of  the 
customs.  In  case  of  disagreement  as  to 
amount,  the  nearest  magistrate  is  to  call 
a  meeting  of  magistrates  and  some  other 
officers  named,  who,  or  any  five  of  them, 
are  empowered  to  examine  witnesses  on 
oath,  and  to  determine  the  amount  of 
salvage.  Provision  is  made  for  cases 
where  no  owner  of  the  property  appears. 
Perishable  goods  may  be  sold.  No  lord 
of  a  manor  claiming  a  title  to  wreck  can 
appropriate  it  until  an  account  in  writing 
of  the  property,  and  of  the  place  where 
it  was  found,  and  it  has  been  since  de- 
posited* has  been  sent  to  the  vice-admiral 
or  his  agent,  or,  if  none  such  reside  with- 
in 50  miles,  then  to  the  Trinity-house, 
and  a  year  and  a  day  has  elapsed  after 
the  delivery  of  the  account  It  is  the 
duty  of  the  vice^dmiral  or  his  agent  to 
forward  it  to  the  secretary  of  the  Trinity- 
bouse,  who  is  bound  to  place  it  in  some 
conspicuous  situation.  A  variety  of 
similar  provisions  are  enacted  relative  to 
goods,  parts  ,of  ships'  furniture,  8ui^ 
which  are  found  or  recovered,  whether 
they  may  have  belonged  to  ships  in  dis- 
tress or  not.  The  statutes  which  relate 
to  the  Cinque-Ports  are  49  Geo.  III.  c 
122,  s.  14;  1  and  2  Geo.  IV.  c.  75,  s.  13; 
and  1  and  2  Geo.  IV.  c  76. 

In  case  of  capture  by  the  antient  mari- 
time law  the  ship  and  goods  became  the 
absolute  property  of  the  captor.  The  old 
practice  m  this  country  was,  when  ships 
were  in  pay  of  the  king,  to  divide  in  cer- 
tain proportions,  which '  varied  at  dif- 
ferent times,  the  value  of  the  capture  be- 
tween the  king,  the  owners,  and  the 
captors.  Where  the  capture  was  made 
by  ships  not  in  the  king's  pay,  he  received 
no  share,  but  a  small  proportion  wfts  paid 
to  the  admiral.  In  the  reign  of  George 
II.  provision  was  for  the  first  time  made 
by  various  statutes  for  the  restoration  of 
the  recaptured  ship  and  cargo  to  the 
owners,  and  the  rates  of  salvage  were 


fixed,  varyine  according  to  the  kngtk  of 
time  that  had  elapsed  since  the  es^mt 
In  the  reign  of  George  III.  these  n^ 
were  done  away  with,  and  by  mioa 
acts  the  rate  of  ^vage  was  fixed  at  car 
eighth  of  the  value  in  the  case  d'  kis^i 
ships,  and  one-sixth  fi>r  private  ships 
where  the  re-capture  vras  effected  K  te 
joint  operation  of  king's  and  private skip^ 
the  Court  of  Admiralty  were  to  orot? 
such  salvage  as  was  reasonable.  Cosrfn- 
iDg  ships  are  entitled  to  salvage  for  *>v 
recapture  of  ships  which  acoompa^JC!: 
them.  A  ship,  which  has  ouoe  hea 
used  as  a  ship  of  war,  is  not  subject  ts  be 
restored  if  afterwards  recaptin^  I^ 
a  ship  is  deserted  by  the  eDcin]*  i&' 
capture  and  subsequentiy  taken  po^ea>icc 
of,  this  is  not  a  recapture,  but  tboee  «^ 
take  possession  are  entitied  to  ncompaa 
as  in  an  ordinary  case  of  salvag«^  L' 
after  the  recapture  the  ship  is  again  tikt 
and  condemned,  the  right  of  salva^  s 
extin^ished.  Where  the  ship  of  a  i^^ 
in  alliance  with  Great  Britain  is  taka  \) 
the  common  enemy  ^and  afterwards  n- 
captured  by  a  British  ship,  the  ral?  ft? 
restitution  on  payment  of  salvage  i»  & 
same  as  in  the  case  of  the  captor?  of  j 
British  ship ;  provided  the  allied  pDv^r 
chooses;  to  adopt  ;that  rule  in  recipraiai 
cases.  If  it  does  not,  the  same  mk  wbki 
is  acted  upon  in  the  courts  of  the  vbfi 
power  is  adopted  in  the  British  ooor^ 
If  the  ship  of  a  neutral  nation  be  tikft 
as  prize  by  an  enemy  of  Great  Brioc 
and  be  retaken  by  British  subjects  it « 
restored  to  the  owners  witfaont  salni?- 
unless  there  is  reason  to  suppose  that  sb^ 
the  circumstances  the  ship  would  hsn 
been  condemned  in  the  ooarts  of  the  c:^ 
tnriug  nation.  Where  it  appears  ti- 
such  would  have  been  the  case,  the  V-rt- 
tish  subiectB  are  entitied  to  salTSif 
Ships  and  merchandise  taken  from  pirate 
are  subject,  by  6  Geo.  IV.c  49,  to  a  p^ 
ment  of  one-eighth  of  the  value. 

4.  As  to  the  Employmemt  a»d  TTa.t^ 
^c,  of  Merchant  Seamen. — ^The  5  X  «• 
Wm.  IV.  c.  19  repealed  all  fanaer  a^ 
which  regulated  *the  hiring  of  sesjrtr. 
and  the  5  &  6  Wm.  IV.  c  19  h«  ht^f 
repealed,  with  the  exceptions  above  $:t3:^- 
(p.  696),  by  tiie  7  &  8  Vict,  c  112.  *b  i" 
contains  the  present  law  relating  te  c(^ 
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ehant-seamen  and  &r  keeimig  a  Register 
of  them.  This  act  contains  sixty-fonr 
sections.  This  act  regulates  (s.  2,  &c) 
the  agreement  of  hiring  with  seamen;  (a. 
6,  &c.)  the  ponishment  of  seamen  for 
refnshiff  to  join  the  ship,  or  absenting 
themseWes  from  it;  Ts.  9)  forfeiture  for 
desertion;  (s.  11)  tbe  periods  within 
which  wages  most  be  paid;  (s.  15)  som- 
manr  moSs  of  reeorenng  wages  not  ez- 
oee<fing  twenty  pounds;  (s.  17)  provides 
for  seamen  being  sent  home  when  the 
ship  is  sold  in  a  foreign  port;  (s.  18)  re- 
gulates the  supply  of  medicines,  lime  or 
kmon  juice,  and  other  things  necessary 
ibr  the  health  of  the  crew,  and  declares 
in  what  eases  there  shall  be  a  physician, 
surgeon,  or  apothecary  on  board ;  (s.  19, 
&C.)  provides  mr  a  general  register  and  re- 
cord office  of  seamen ;  (s.  3V)  provides  for 
the  disposal  of  the  effects  of  seamen  who 
die  abroad  elsewhere  than  on  board  a  Bri- 
tish ship,  and  leaving  money  or  effects  not 
on  board  such  ship;  ^s.  S2,  &e.)  provide 
for  apprentidng  parish  boys  to  tiie  sea- 
service  ;  (s.  46)  provides  against  masters 
of  ships  discharging  seamen  at  any  of  her 
Majesty's  colomes  or  plantations,  or  at 
any  other  ptoce  abroad,  except  as  herein 
provided;  (s.  50)  provides  for  seamen 
being  at  liberty  to  leave  any  ship  and 
enter  the  navsl  service  of  her  Majestv; 
(s.  bS)  provides  for  oilenees  against  the 
property  or  person  of  any  subject  of  her 
majesty,  or  of  any  forei^^ner,  committed 
at  any  port  or  place,  either  ashore  or 
afloat,  out  of  the  dominions  of  her  ma- 
jesty, by  the  master  and  crew;  (s.  61) 
declares  m  what  cases  this  act  shall  not 

Tbe  seaman  may  recover  his  wages  by 
suit  either  in  the  common  law  courts  or 
in  the  Admiralty  courts.  If  in  the 
former,  his  onlv  remedy  is  against  his 
debtor  peraoDally;  if  in  the  Tatter,  he 
may  prMeed  also  against  the  ship  itMlf. 
The  Admiraltv  have  only  anthori^  to 
*•  meddle  "  with  **  a  thing  done  upon  the 
sea.*'  (13  Itic  II.  St.  2,  c  5;  15  Bic. 
II.  c.  3.)  Upon  the  strict  construction 
of  the  words  fi  the  latter  of  these  statutes, 
neither  the  master  nor  the  seamen  would 
be  <^ntitled  to  avail  themselves  of  the  pro- 
cess of  the  Admiral^  Court,  the  claims 
of  both  being  founded,  as  they  usually 
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are,  upon  a  contract  made  on  shore,  or  in 
a  port  within  a  country.  The  remedy  of 
the  master  against  the  owners  is  confined 
to  an  action  against  them  personally  in 
the  ordinary  law  courts ;  but  seamen  may 
bring  a  suit,  in  which  tiiey  all  may  join, 
in  the  Admiralty  court;  and  they  can 
either  arrest  the  uip,  or  proceed  person- 
ally against  the  owners  or  the  master. 
Foreign  seamen  may  also  proceed  in  that 
court  for  wages  due  under  the  general 
maritime  law,  but  not  for  those  the 
claim  to  which  is  founded  on  ihe  law  of 
some  particubr  country.  In  the  case  of 
British  seamen,  if  the  contract  be  made 
b^  deed  containing  terms  and  conditions 
different  from  those  resulting  in  contem- 
pktion  of  law  from  an  ordinary  service, 
the  Court  of  Admiralty,  which  is  con- 
ndered  as  unfit  to  construe  such  instru- 
ments, ceases  to  have  jurisdiction.  But 
in  order  to  deprive  the  Court  of  Admi- 
ralty of  its  jurisdiction,  the  defendants 
ought  to  show  that  the  special  contract  is 
in  existence.  If  the  court  does  not  allow 
the  plea,  and  cease  to  entertain  the  case, 
the  C!ourt  of  Queen's  Bench  will  grant  a 
prohibition.  Where  the  ship  itself  is 
proceeded  against,  the  claims  of  the  sea- 
men for  wages  take  precedence  of  all 
others.  Prooeedinn  m  this  court  are 
subject  to  the  same  limitation  of  six  years 
which  applies  to  other  like  actions.  When 
the  action  is  brought  in  an  ordinary  court 
of  law,  it  is  conducted  according  to  the 
rules  of  those  courts ;  but  the  master  or 
owners  of  the  ship  are  in  all  cases  of  pro- 
ceedings for  wages  bound  to  produce  the 
contract  on  which  the  claim  is  founded. 
(Abbott  On  Shipping,) 

Marine  Insurance. — The  law  of  Maine 
Insurance  constitutes  an  important  part 
of  the  general  law  of  shipping. 

A  maritime  insurance  is  a  contract  by 
which  one  partr,  who  is  odled  the  in- 
surer, in  consideration  of  a  premium 
agreed  upon,  undertakes  to  make  good  to 
another,  who  is  called  the  insued  or 
assured,  the  loss  or  damage  which  may 
be&l  his  ship  or  goods  on  their  passage 
from  one  place  to  another.  The  instru- 
ment oontaininff  such  a  contract  is  called, 
in  common  with  instruments  for  fire  or 
life  insurance,  a  policy.  It  is  usually  not 
under  seal,  unless  the  insurers  are  an 
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incorporated  oompany.  Formerly  the 
Koval  Exchange  Assurance  Company 
ana  the  London  Assurance  Company 
-were  the  only  companies  for  insuring 
ships,  the  legislature  having  given  them 
a  moi^opoly  as  agunst  all  except  indivi- 
dual insurers.  This  monopoly  has  heen 
abolished  by  5  Geo.  IV.  c  114.  Agreat 
proportion  of  the  business  connected  with 
the  shipping  insurance  of  this  country 
is  tranaiusted  at  Lloyd's  underwriters' 
establishment  in  the  Eoyal  Exchange, 
London.  Insurers  are  commonly  called 
underwriters,  from  the  circumstance  of 
their  writing  at  the  foot  of  the  policy 
their  names  and  the  portion  they  are 
severally  willing  to  take  of  the  amount 
for  which  the  merchant  desires  to  insure. 

The  form  of  policy  usually  adopted  is 
of  antient  origin,  and  rather  obscure  in 
its  phraseology,  but  most  of  its  terms 
have  acquirra  a  certain  meaning  fnm 
judicial  mterpretation,  and  it  is  there- 
fore found  convenient  to  retain  them. 

The  ordinary  form  is  found  in  treatises 
on  the  Law  of  Shipping. 

The  conditions  of  the  policy  may  be 
varied  according  to  the  particular  agree- 
ment between  the  parties. 

The  words  in  the  policy,  **  the  sud  ship 
and  goods  and  merchandises  shall  be 
valued  at"  make  this  a  *'  valued  policy :" 
that  is,  a  policy  which  enables  the  mer- 
chant, in  case  of  loss,  to  recover  the  stipu- 
lated amount  without  proof  of  the  value 
of  the  things  insured.  A  policy  without 
words  expressive  of  an  agreement  be- 
tween the  parties  as  to  value,  is  called  an 
open  policy,  and  leaves  the  question  of 
value  open. 

The  subjects  of  marine  insurance  are, 
generally  speaking,  whatever  is  put  in 
risk,  as  the  ship,  tackle,  provisions,  &c, 
cargo,  freights,  profits,  and  money  lent 
at  bottomry  or  respondentia.  As  for  the 
purpose  of  stimulating  the  seaman  to  ex- 
ert himself  to  the  utmost  for  the  safety  of 
the  ship,  a  rule  has  been  established,  that 
he  is  entitled  to  no  wages  unless  the 
adventure  be  completed  and  the  ship 
earn  freight,  so  an  insurance  which  would 
nullify  that  rule  is  declared  il](*gal.  A 
seaman  therefore  cannot  insure  his  wages. 

The  subject  matter  of  the  insurance, 
whether    the    ship  only,  or  goods^  or 


freight,  must  be  aocorataly  dcRribei 
and  so  must  the  voyage,  &nd  ^taa 
and  places  at  which  the  risk  is  la  beps 
and  end. 

The  words  *<  loif  or  iMf  lost,'' IB  die  po- 
licy,  have  the  effect  of  reoderbig  ifce  =:- 
4erwriter  liable,  tbon^  the  diip  be  ia: 
before  the  insurance  is  entered  iaax.  pi» 
vided  the  loss  were  not  then  ksovi  i 
the  assured* 

Perils  tf  the  sea  ngniiy  lossei  <R» 
sioned  by  winds  and  waves,  rocki^  saai^ 
&G.  If  the  ship  is  nm  down,  ^  f 
considered  a  peril  of  the  sen.  Jati» 
signifies  the  voluntary  throwing  of  8Dn4 
or  of  any  part  of  the  M^  overtoard  » 
any  justifiable  reason,  as  either  to  prrv^- 
their  fiJling  into  the  hands  of  aa  taa;. 
or  to  save  the  rest  of  the  CBTgo  or  ik 
ship.  Barratry  denotes  anj  aort  of  fiv^ 
in  the  master  or  seaman  bj  wlncb  tk 
owners  of  the  ship  or  carp^  are  isjiRii 
Thus  barratry  may  be  cominitted  br  re- 
ning  away  with  the  ship,  by  defetfof  ' 
delaying  the  voyage  with  a  crimisil  c- 
tent,  or  by  doing  any  act  to  fisfax  ^ 
insurance. 

The  loss  or  damage  in  every  cm  > 
ascribed  to  the  proximate  canse.  WiR* 
the  ship  is  checked  in  her  rate  of  sSss, 
by  sea-damage,  and  in  coosequeoff  ^ 
overtaken  by  an  enemy  smd  caposf^ 
this  is  coDsidered  a  loss  by  capture. 

The  memorandum  at  the  foot  of  ^ 
policy  is  inserted  to  protect  the  bd^^ 
writer  fh>m  minute  liability  in  tfSftA  ^ 
perishable  articles,  as  to  which  it  v^ 
often  be  difficult  to  say  whether  the  ^ 
mage  was  occaaoned  by  intrinae  or  ex- 
trinsic causes,  the  indemnity  of  the  asd^ 
writer  extending  to  the  latter  deseriftn 
of  causes  only.  •*  Warranted  fitt  frm 
cuoeragsj  unless  general,'*  protectt  the  o 
derwriter  from  making  good  any  duaf  • 
short  of  a  total  loss,  lo  the  exeepttii  5- 
ticle.  A  damage  to  any  specific  sivti 
itself  is  called  a  particular  avenge.  ^^ 
neral  average,  to  which  the  exception  c 
the  memorandum  of  the  policy  does  3(V 
extend,  takes  place  where  part  of  the  s!»t 
as  the  mast,  or  where  part  of  the  cvf^ 
has  been  thrown  overboard  for  t^  a^ 
nion  benefit,  in  which  case  the  owwr  ' 
the  property  sacrificed  is  entitifid  to  tf^ 
tribution  from  all  others  who  have  p^ 
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perty  embarked  in  the  adyentare.    This 
ooutribatioD  is  called  general  average. 

The  policy  will  be  vitiated  by  misre- 
presentation or  concealment  on  the  part 
of  the  assnred  of  any  &ct  material  to  a 
correct  estimate  of  the  risk ;  and  the  un- 
derwriter will  be  discharged  from  lia- 
bility if  the  ship  do  not  proceed  on  the 
same  voyage  with  that  described,  or  if 
there  be  any  nnnecesssry  stopping  or  de- 
viation. 

(Park,  On  Marine  Insurance;  M*Cul- 
loch's  Commercial  Dictionary,  art  *  Ma- 
rine Insurance.') 

The  system  of  the  Navi^tion  Act,  as 
it  is  termed,  had  its  foundation  during  the 
Protectorate ;  but  the  Act  so  called  was 
the  12  Chas.  II.  c  18.  This  act  declared 
that  no  produce  of  Asia,  Africa,  or  Ame- 
rica should  be  imported  into  Great  Bri- 
tain except  in  British  shins,  navigated  by 
a  British  subject,  and  naving  at  least 
three-fourths  of  their  crew  composed  of 
British  seamen.  It  also  laid  higher  du- 
ties on  all  goods  imported  fh)m  Europe 
than  if  they  were  imported  in  British 
ships.  To  this  act  many  persons  have 
attributed  the  great  growtn  of  British 
shipping.  When  the  American  colonies 
be<»une  independent,  their  ships  lost  the 
advantage  which  they  had  when  the 
States  were  colonies,  and  their  shipping 
-was  thus  placed  on  the  same  footing 
as  other  foreign  ships.  The  conse- 
quence was  that  American  ships  sculing 
to  Great  Britain  came  in  ballast,  while 
British  ships  carried  merchandize  both 
ways.  But  restriction  is  a  game  that  two 
parties  can  play  at,  and  accordingly  the 
United  States  placed  British  shipping 
under  the  same  disadvantages  in  their 
ports  that  American  shipping  was  under 
in  British  ports.  The  consequence  of 
this  was  that  British  ships  sailed  to  Ame- 
rica in  balUist  when  they  went  to  the 
United  States  to  get  a  cargo,  and  Ameri- 
can ships  came  to  Great  Britain  in  ballast 
when  toey  wanted  a  British  cargo.  The 
consumer  of  the  foreign  produce  in  both 
conntries  accordinffly  paid  double  freight 
for  it.  This  lastedtill  1815,  when  it  was 
ajipi'eed  by  treaty  between  Great  Britain 
lod  the  United  States  that  the  ships  of  the 
respective  countries  should  be  placed  on 
the  same  footing  in  the  ports  of  Great 


Britain  and  the  United  States,  and  all  the 
discriminating  duties  were  mutually  re- 
pealed. In  1822,  Mr.  Wallace,  president 
of  the  Board  of  Trade,  introduced  four 
bills,  which  made  other  important  alter- 
ations. The  3  Geo.  IV.  c.  41  repealed 
certain  statutes  relating  to  foreign  com- 
merce, which  were  passed  before  the  Na- 
vigation Act  The  3  Geo.  IV.  c.  42 
repealed  various  laws  that  had  beea 
passed  since  the  Navi^tion  Act,  and  also 
that  part  of  the  Navigation  Act  which 
enacted  that  goods  of  the  growth,  produce, 
or  manufacture  of  Asia,  Africa,  and  Ame- 
rica should  only  be  imported  in  British 
ships,  and  that  no  goods  of  foreign 
growth,  production,  or  manufkcture 
should  be  brought  into  Great  Britain 
from  Europe  in  any  foreign  ship,  except 
from  the  place  of  their  production  or 
from  the  ports  from  which  they  were 
usually  brought,  and  in  ships  belonging 
to  the  country  of  production  or  accus- 
tomed shipment  The  3  Geo.  IV.  c  43, 
permitted  certain  goods  then  enumerated 
to  be  brought  to  Great  Britain  from  any 
port  in  Europe  in  ships  belonging  to  the 
port  of  shipment  The  3  Gea  IV.  c.  44, 
permitted  the  importation,  subject  to  cer- 
tain duties,  into  certain  ports,  of  various 
articles  firom  any  foreign  country  in 
America  or  port  in  the  West  Indies, 
either  in  British  vessels  or  in  vessels 
belonging  to  the  country  or  place  of  ship- 
ment, and  such  goods  might  be  again 
imported  to  any  other  colony  or  the 
United  Kingdom.  The  3  Geo.  IV.  c.  45, 
permitted  the  exportation  in  British  ships 
from  any  West  India  colony  to  any 
foreign  port  in  Europe  and  Africa,  of 
any  goods  that  had  been  legally  imported 
into  the  colony,  or  which  were  of  its 
growth  or  manufacture ;  and  it  permitted 
&e  exportation  of  certain  articles,  enu* 
merated  in  the  act,  in  British  ships  to  any 
such  colony  from  any  foreign  port  in  Eu- 
rope or  Africa. 

In  1823  Prussia  retaliated,  as  the 
United  States  had  done,  which  led  Mr. 
Huskisson  to  propose  the  passing  of  what 
are  called  the  Reciprocity  Acts,  4  Geo. 
IV.  c  77,  and  5  Geo.  IV.  c.  1.  which  em- 
powered the  king,  by  order  in  council, 
to  authorize  the  importation  and  exporta- 
tion of  goods  in  foreign  ships,  from  the 
2z2 


SHIPS. 


[708] 


SHIPS. 


United  Kingdom  or  from  any  other  of 
his  majest^rg  dominions,  on  the  same 
terms  as  in  British  ships,  provided  it  shall 
first  be  proved  to  his  majesty  and  the 
privy  council  that  the  foreign  country  in 
whose  &vour  such  order  shall  be  inade 
shall  have  placed  British  ships  in  its  ports 
on  the  same  footing  as  its  own  snips. 
Since  that  time  reciprocal  treaties  of  na- 
vigation have  been  made  with  the  follow- 
ing countries :  Prussia,  Denmark,  Hano- 
ver, Oldenburg,  Mecklenburg,  Greece* 
Bremen,  Hamburg,  Liibeck,  States  of  La 
Plata,  Colombia,  HolUmd,  France,  Swe- 
den and  Norway,  Mexico*  Brasil,  Aus- 
tria, Russia,  and  Portugal.  That  with 
the  United  States  of  North  America,  as 
already  observed,  dates  from  1815, 

Since  the  passing  of  the  Beciprodty 
Acts  the  shipowners  have  always  cried 
oat  that  those  measures  have  ruined  tl^ 
interest  But  they  cannot  possibly  have 
injured  any  body  else.  On  the  contrary, 
the  consumer  has  had  the  advantage  of 
merchandize  bdne  carried  at  the  ehettpest 
rate  that  competifiou  could  produce.  The 
following  &ct8,  however,  show  that  since 
the  Reciprocity  Acts  psssed  there  has 
been  an  enormous  increase  in  British 
shipping— a  fiict  which  proves  that  the 
investment  of  money  in  ships  has  been  at 
least  as  profitable  as  in  other  branches  of 
industry. 

BBITISH  SHIPPING. 

Period  fix>m  1804  to  1823  under  the  Na^ 

vigation  Act  and  Restrictive  System. 

Tonnafe. 

1804  .     •     .     2,268,570 

1823  •     •     •     2,506,760 


Increase,    . 
or  10  per  cent 


238,190 


Period  from  1823  to  1844  under  the  Re- 
ciprocity Acts  and  Free  Trade  System, 

Tonnager 
1823  •  .  •  2,606,760 
1844  .     •     •     8,637,231 


Increase,    •    l,)80,47l 
or  45  per  oent 

It  fhrther  appears  that  the  total  ton- 
nage of  British  and  foreign  ships  entered 
inwards  and  outwards,  tiiluaive  of  shipa 


in  ballast,  in  the  years  1832  sal  lS45,ii 
as  follows  :— 


I  follows: 

1832 
1845 


Tom. 
3,573,991 
6,617,110 


Increase 

1832  .     • 
1845  .     .     . 

.     8,043,171 

,     1,027,380 
a,  715,675 

Increase    •     1,688,295 

It  has  been  asserted  that  tius  g;res!i^ 
crease  of  British  shipinng  Is  esnsed  h 
the  numerous  voyages  tA  ContiBSti 
nassenger-boats,  especially  of  those  is  or 
Channel ;  but  this  cannot  be  so,  bcessi 
those  vessels  dear  in  ballast  sad  ^ 
not  carry  cargoes,  and  are  diereftre  act 
included  in  the  foregoing  statemesi  k 
appears  then  that  all  parbes,  bodi  Bridd 
and  foveign,  have  gained  by  tiie  RespR^ 
ci^  Acts,  so  fhr  as  the  mere  amoest  i 
shipping  is  concerned;  bat  the  Edca 
ship-owner  has  guned  most  Bat  it 
must  not  forget  the  advantages  wfaici^ 
merchant,  manuJlBusturer,  and  ooosEsr 
have  gained  by  the  cbeiqper  ooDTfnaa 
of  commodities,  which  is  a  neoesBTf  e» 
sequence  of  competition  amooe  carnal 

A  fdrther  examination  of  mis  ta^ 
ant  subject  in  all  its  details  shows  iS 
more  condudvely  the  great  adristi^ 
which  British  sUp^g  and  Brinsbs- 
dustiy  have  deriv«l  fh>m  the  Beop 
dtyActs.  (Porter,  ProyrMs^li&eAe^*^ 
sectionsiii.  &  iv.  p.  158 ;  an  exoelkBiI^ 
tide  in  the  *  Economist '  new^per  d 
March,  1846,  alao  reprinted  in  tb 
'League'  newraaper,  Mansh  28, 1S46^^ 

Seamen,  in  the  Soyal  Aovy  ssd  /» 
preasmmU, — ^It  is  stated  by  Blacksaae. 
on  the  authority  of  Foster,  **tbat  ^ 
practioe  of  impresnng  and  gnsc^ 
power  to  the  admiralty  for  that  porpw 
Is  of  very  andent  date,  and  hatt  l«a 
uniformly  continued  by  a  series  of  pR* 
cedents  to  the  present  time,  wfaeoee  \t 
condndes  it  to  be  a  part  of  tin  coo^^c 
law."  As  impressment  is  dfocted  ^ 
the  king's  commisdon,  the  power  of  im- 
pressment belongs  to  tiie  crews.  ^ 
rington,  in  his  <  Observations  on  iae^ 
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Statutes,'  p.  334,  5th  ed^  diows  that  the 
king  used  once  to  ^zerase  the  power  of 
impresBing  men  for  the  land  serrioe  also, 
and  even  for  his  own  private  service,  as 
in  the  case  of  goldsmiths.  The  lepali^ 
of  impressment  is  folly  estahlished, 
though  the  practice  cannot  be  defended 
even  on  the  gronnd  of  the  safety  of  the 
state,  until  it  has  been  shown  that  seamen 
for  the  royal  navy  cannot  be  procured  by 
other  means.  Tm  general  nue  is  that  aU 
seamen  are  liable  to  impressment  There 
are  several  legal  decisions  as  to  the  ques- 
tion who  are  seamen,  and  who  may  be 
privileged. 

Volunteer  seamen  are  indnced  to  enter 
the  royal  navy  by  higher  wages;  and 
every  foreign  seaman  who  shall  have 
served  in  a  ship  of  war,  a  merchant  ship, 
or  privateer  for  two  years  during  a  war, 
is  thereby  naturalized.  The  7  &  8  Vict 
c  112,  8.  32,  enacts  that  overseers  of  the 
poor,  or  other  persons  having  the  autho- 
rity of  overseers  of  the  poor,  in  and  for 
any  district,  union,  parish,  township,  or 
plibce  in  the  United  Kingdom,  may  put 
out  as  an  apprentice  in  the  British  mer- 
chant sea  service,  any  boy  who  is  twelve 
years  of  age  and  of  sufficient  health  and 
strength,  with  his  consent,  who,  or  his 
parent  or  parents  is  or  are  chargeable  to 
or  maintained  by  such  district,  &C.,  or 
who  shall  be^  for  alms  therein :  the  ap- 
prenticeship IS  to  last  till  such  boy  attam 
the  age  of  twenty-one  years,  or  shall  have 
served  seven  yean  as  an  apprentice, 
whichever  shall  first  happen.  Section  33 
of  the  same  act  prorides  for  turning  over, 
with  their  consent,  of  parish  apprentices, 
who  shall  have  been  bound  to  a  service 
on  shore,  to  the  sea-service,  to  be  em- 
ployed as  is  provided  in  the  case  of  ap- 
prentices to  the  sea  service  under  §  32, 
for  the  period  then  remaining  unexpired 
of  their  apprenticeship.  Section  37  pro- 
vides that  all  British  ships  of  the  buraen 
of  eighty  tons  and  upwards,  except  plea- 
sure-yaclits,  shall  have  apprentices  in 
proportion  to  their  tonnase,  as  in  this 
section  provided;  aU  which  apprentices 
must  at  tiie  time  of  being  bound  to  British 
subjects  be  above  twelve  and  under  seven- 
teen years  of  age,  and  be  duly  bound  for 
four  years  at  least  Section  50  provides, 
"  That  nothing  in  this  Act,  or  in  any 


agreement  contained,  shall  prevent  any 
seaman  or  person  belonging  to  any  ship 
or  vessel  whatever  from  entering  or  being 
received  into  the  naval  service  of  her  ma- 
jesty, nor  shall  any  such  entry  be  deemed 
a  d^i^rtion  from  tiie  ship  or  vessel,  nor 
shall  such  seaman  or  other  person  thereby 
incur  any  penalty  or  forfeiture  whatsoever 
either  of  wages,  dothes,  or  effects,  or 
other  matter  or  tiling." 

The  commerce  of  Great  Britain  gives 
regular  employment  to  a  vast  booy  of 
seamen,  and  the  habits  and  occupation 
of  a  larj^e  number  of  people  on  the  sea- 
coast  give  them  a  relish  and  a  capacity 
for  sea  service.  With  the  great  increase 
of  the  commerdal  navy  of  Great  Britain, 
whidi  has  taken  place  of  late  years,  and 
the  prospect  of  still  greater  increase  of 
commerce  by  the  restrictions  on  trade 
being  removed,  we  may  always  reckon 
on  a  sufficient  number  of  seamen  in  the 
commerdal  navy  to  make  up  the  defi- 
ciency in  the  royal  navy  in  case  of  a 
sudden  war.  The  apprenticeship  system 
also  is  well  devised  to  keep  up  a  regu- 
lar supply  of  young  seamen.  It  is  pro- 
bable tnat  ten  or  twenty  thousand  men 
might  be  at  once  drawn  from  the  com- 
merdal navy  for  the  royal  navy  on  any 
emergency  by  offiirin^  them  better  wages, 
and  tiius  the  necessi^  of  impressment 
might  be  removed,  llie  amount  of  in- 
convenience that  may  be  sustained  by  the 
merchant  service  by  the  withdrawal  of  a 
great  number  of  seamen  at  once,  is  the 
same,  whether  the  seamen  are  impressed 
or  go  as  volunteers;  but  to  the  inconve- 
nience arising  firom  the  actual  withdrawal 
of  seamen  by  impressment  must  be  added 
the  loss  and  inconvenience  to  the  mer- 
chant service  which  may  arise  fW>m  sea- 
men keeping  out  of  the  way  in  order  to 
avoid  being  impressed. 

SHIRE,  from  the  Saxon  wchvran,  to 
divide  f  whence  also  to  8hear\  is  tne  name 
of  distncts  into  which  the  whole  of  Great 
Britain  and  Ireland  is  divided.  The  word 
shire  is  in  most  cases  equivalent  to  county^ 
a  name  often  substituted  for  it  in  Great 
Britain,  and  always  in  Ireland.  The 
origin  of  this  distribution  of  the  country 
cannot  be  ascertained.  In  England  it 
has  been  customary  to  attribute  it  to 
Alfred,  upon  the  authority  of  a  passage 
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in  Ingalphas,  the  monk  of  CrojUnd,  who 
wrote  about  a  century  and  a  half  after 
the  reign  of  that  kine.  Aflser  howeren 
the  bi<^pher  of  Alfred,  does  not  men- 
tion this  most  important  &ct;  and,  in 
truth,  shires  were  eertainly  known  before 
Alfred's  time.  Sir  Francis  Palgrave 
shows  them  to  be  identical,  in  many  cases, 
with  Saxon  states;  thus  Kent,  Sussex, 
Essex,  Norfolk,  Suffolk,  Middlesex,  and 
Surrey  were  antient  kingdoms :  Lincoln- 
diire,  under  the  name  of  Lindesse,  was 
an  independent  state,  and  Worcestershire 
(Hulccas)  was  ihe  jurisdiction  of  the 
bishop  of  Worcester.  Another  class  of 
shires  were  formed  out  of  large  divisions, 
either  for  the  sake  of  more  easy  manage- 
ment when  the  population  of  the  par- 
ticular district  had  increased,  or  for  the 
sake  of  giving  territory  to  an  earl.  York- 
shire was  part  of  the  kingdom  of  Deira, 
and  Derbyshire  of  Mercia.  Lancashire 
was  made  a  county  subsequently  to  the 
Conquest  On  the  other  hand,  some 
shires  have  merged  in  others :  Winchel- 
combeshire  is  a  part  of  Gloucestershire ; 
and  in  the  act  for  abolishing  the  palatine 
jurisdiction  of  the  bishop  of  Duniam  (6 
and  7  William  IV.,  c.  19,  s.  1^  no  less 
than  five  shires  are  mentioned,  viz.  Craik- 
shire,  Bedlingtonshire,  Norhamshire, 
Allertonshire,  and  Islandshire,  which  have 
long  ceased  to  possess,  if  indeed  they  ever 
had,  separate  jurisdictions. 

The  uses  of  the  division  into  shires 
may  be  learnt  by  an  enumeration  of  the 
prindpal  officers  in  each:  1,  the  lord 
lieatenant,  to  whom  is  entmsted  its  mi- 
litary array  [Lord  Liedtenamt];  2, 
the  custos  rotulorum,  or  keeper  of  the 
rolls  or  archives  of  the  county  [Cuaros 
Rotulorum],  such  as  the  county  court 
rolls— this  officer  is  appointed  by  letters^ 
patent  under  the  great  seal,  and  is  now 
always  identical  with  the  loid-lieutenant, 
except  in  counties  of  cities,  where  the 
high  steward  is  usuallv  custos  rotulorum ; 
S,  the  sheriff,  or,  as  he  is  often  called, 
the  high  sheriff  [Sheriff];  4,  the  re- 
ceiver-general of  taxes,  who  is  appointed 
by  the  crown,  and  accounts  to  it  for  the 
taxes  levied  within  his  district— he  alao 
receives  the  county  rates,  and  disburses 
them  as  the  magistrates  in  quarter  8e»- 
sions»  or  as  any  other  competent  authority. 


dir^;  5,  the  coroner  [CoBomj;€, 
the  justices  of  the  peace,  whose  ca» 
mission  extends  only  to  tibeir  own  oossif . 
and  who,  assembled  in  sessigBS,  itn 
jurisdiction  over  many  offences,  aad  os- 
trol  over  the  county  funds  [Sebqois]  : 
7,  the  under^herif^  who  is  app^Biri 
by  and  performs  nearly  all  the  dona  d 
sheriff;  and  8,  the  derk  of  the  peaee, 
an  officer  (almost  always  an  attonr 
appointed  by  the  cnstos  rotakrak 
whose  du^  it  is  to  file  and  prodBeei9> 
cognizances,  retnming  thetn,  when  ft- 
felted,  to  the  sheriff  to  be  levied  [Skk- 
mizance]  :  he  likewise  prepares  or  Bs 
indictments  to  be  tried  at  Ike  sessicai  <r 
asnzes,  and  in  general  acts  as  the  o&er 
of  the  justices  in  quarter-sesskxis.  To 
this  list  of  officers  may  be  added  fk 
knights  of  the  shire,  or  representB^Ta 
of  the  ooun^  in  parliament. 

County  rates  are  assessme 
the  justices  in  quarter-sessions  i 
according  to  estimates  laid  before  ifas 
[County  Rate.] 

The  judicial  tribunals  in  each  eoosi? 
are  the  asdze court  [Assise];  theoeostf 
court,  presided  over  by  the  sheri^  ai 
until  Maffna  Charta,  a  oourt  of  necei] 
the  hundred  ooorts,  and  conna^ 
[Courts  I^eet.! 

The  principal  subfivision  in  a  oosBir 
is  the  hundred,  a  district  which  i&  is 
ori|g;in  bore  relation  rather  to  tiie  pq»- 
lation  than  to  any  uniform  geoffrapias> 
limits.  Mr.  Hallam  considers  it  to  bt^ 
been  a  district  inhabited  by  100  fi« 
fimiilies,  and  that  a  different  system  pre- 
vailed in  the  northern  from  that  of  dv 
southern  counties;  in  proof  of  whidt  te 
contrasts  Sussex,  which  contains  65  bo- 
dreds,  and  Dorsetshire,  wfaidi  eaiitaio> 
4a,  with  Yorkshire,  which  contains  obIt 
26,  and  Lancashire^  only  6.  In  the 
counties  north  of  the  Trent,  and  vsgcatXij 
in  Scotland,  this  subdivision  is  oAs 
called  a  wapentake.  Kent  is  divided  um 
five  lathes,  which  are  subdivided  'v» 
hundreds.  That  the  division  Into  liav- 
dreds  was  known  amone  die  GensiGS. 
even  in  the  time  of  the  ficman  Inraaoa 
is  inforred,  but  improperly,  from  ttv 
passages  in  T^tus  QlhJilor.  OartL,'! 
'*ex  omni  juventnte  deleetos  aateadcs 
locant^Definitor  et  nnmems :  ceataa  cz 
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in^is  pagis  sunt"  And  again,  *'  Cen- 
em  singolis  (jprineipilnu)ad8imt  ex  jilebe 
omitea,  oonsiliam  aimol  et  aaetontaa." 
'Nihil  nid  annati  agnnt;"  and  henoe 
ipelman  infen  tbe  identity  of  the  wapen" 
ach,  or  military  array  (takingof  weapons) 
ind  the  hundred  court  Sir  Francis 
Palgraye  says  that  the  Imrgh  was  only 
he  enclosed  and  fortified  resort,  the 
tockade  of  the  inhabitants  of  the  hnndred. 
The  sabdiTision  of  the  hundred  was  the 
ithing,  composed,  as  it  is  alleged,  of  ten 
ree  families,  and  having  for  an  officer 
he  tithing  man,  a  head  constable. 

Whether  in  the  barbarous  times  to 
vhich  it  is  attributed,  so  elaborate  a 
ystem  as  we  have  sketched  conld  have 
irerailed,  is  at  least  most  doabtfol;  bat 
he  tlieory  is  that  somewhere  aboat  the 
ime  of  Edgar  (a.d.  950),  the  ooonty  was 
livided  into  tithings,  of  which  twelve 
nade  a  hnndr^— for  the  Saxon  hnndred 
neant  120,  and  henoe  perhaps  the  fre- 
inent  nse  of  the  nmnber  12  m  oar  legal 
irooeflses.  These  hundreds  were  pre- 
iided  over  by  their  decanns,  or  head- 
xnx>agh,  or  handred-man,  and  were  re- 
>re8exited  in  the  shiremote;  and  this 
aggregate  body,  the  shire,  presided  over 
>y  its  earl  anid  bishop  or  sheriff  con- 
lacted  its  own  internal  affairs. 

There  are  three  connties-palatine,  the 
•arl  of  which  had  within  his  shire  all 
he  fiscal  and  judicial  powers  of  the 
trown  :--Chester,  crested  by  William  the 
Conqueror;  the  duchy  of  Lancaster, 
seated  by  Edward  III.— these  two  have 
)een  long  annexed  to  the  crown;  and 
Oarham,  heretofore  governed  by  the 
>ishop,  but  annexed  to  the  crown  by 
ttatute  in  1836.  In  the  latter  year,  a 
)art  of  the  see  of  Ely,  which  had  been 
i  royal  franchise,  was  annexed  to  the 
nrown,  as  Hexhamshire  in  Northumber- 
and  had  been  in  the  reign  of  Elisabeth. 

SIGN-MANUAL  means,  in  its  widest 
«nse,  the  signature  or  mark  made  by  a 
yenoa  upon  any  legal  instrument  to  show 
lis  concurrence  in  it  Before  the  art  <^ 
miting  was  so  commonly  practised  as  it 
low  is,  the  signHDoanual  or  signature  was 
isually  a  cross,  attested  either  by  the  seal 
>f  the  party  containing  his  annorial 
searings,  or  by  the  signature  of  another 
jjerson  declaring  to  whom    tbe   mark 


belonged.  Tbe  latter  indeed  is  still 
the  practice  with  persons  who  cannot 
write. 

Sign-manual  now,  however,  is  used  to 
denote  the  signature  of  a  reigning  prince. 
It  is  usually  in  this  country  the  prince's 
name,  or  its  initial  letter,  with  the  initial 
of  his  style  or  titie  in  Latin.  Thus  the 
sign-manual  of  Greorse  IV.,  when  prince 
regent  was  George  P.  R.,  or  G.  P.  R.; 
that  of  the  present  qaeen  is  Victoria  R., 
or  V.  R. 

The  royal  rien-mannal  is  usually  placed 
at  the  top  left-hand  corner  of  the  instru- 
ment, to^|ether  with  the  privy  seal ;  and 
it  is  requirite  in  all  cases  where  the  privy 
seal  and  afterwards  the  great  seal  are 
used.  The  sign-manual  must  be  counter- 
signed by  a  principal  secretary  of  state,  or 
by  the  lords  of  the  treasury,  when  at- 
tached to  a  grant  or  warrant,  and  it  must 
also  be  accompanied  by  the  signet  or 
privy  seal.  But  where  the  sign-manual 
only  directs  that  another  act  shall  be 
done,  as  for  letters-patent  to  be  made,  it 
must  be  countersigned  by  some  person, 
though-  not  necessarily  by  these  gre&t 
officers  of  state.  The  authenticity  of  the 
sign-manual  is  admitted  in  courts  of  law 
upon  production  of  the  instrument  to 
which  It  is  attached.  (Comyns's  Digest.) 

SIMONY.    [Benefice,  p.  851.1 

SIMPLE  CONTRACT  debts  are 
those  which  are  contracted  without  any 
engagement  under  the  seal  of  the  debtor 
or  ofhis  ancestor  [Deed],  and  which  are 
not  of  record  by  any  judgment  of  a  court 
Money  due  for  goods  boi^t  by  the  debtor 
is  the  most  usual  of  simple  contract  debti ; 
and  the  declaration  against  a  defendant; 
in  an  action  for  goods  sold,  usually 
alleges  that  the  defiant  undertook  (or 
contracted)  to  pay  the  nlaintiff  the  sum 
due.  Simple  contract  debts  are  the  last 
which  are  payable  out  of  a  deceased  per- 
son's estate,  when  the  assets  are  insuf- 
fident 

SINECURE  BENEFICE.  [Bene- 
PICE,  p.  841.1 

SINKING  FUND.  [National 
Debt.1 

SLANDER  consists  in  the  malicious 
speakinff  of  such  words  as  render  the 
party  who  speaks  them  in  the  hearing  of 
others  liable  to  an  action  at  tiie  suit  of 
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the  psrty  to  whom  they  ap]dy.  The 
mere  speakiiig  of  the  defiunatDrj  words 
instead  of  the  writinff  of  them  is  that 
which  constitates  theoifierenoe  between 
Libel  and  Slander.   [Libeu] 

Slander  is  of  two  kinds :  one,  whidi  is 
actionable,  as  necessarily  importing  some 
general  damage  to  the  party  who  is  slan- 
dered ;  the  other,  wiiich  is  only  aotiooable 
where  it  has  actaalljr  caused  some  nedal 
damage.  The  fint  kind  inclndes  all  soch 
words  as  impate  to  a  party  the  commis- 
sion of  some  crime  or  nusdemeanonr  for 
which  he  might  legally  be  convicted  and 
snffier  punishment,  as  where  one  asserts 
that  another  has  conmiitted  treason,  or 
ftlony,  or  perjury.  It  also  indodes  such 
words  spoken  of  a  fMirty,  with  reference 
to  his  office,  profeisioo,  or  trade,  as  im- 
pute to  him  malpractice^  incompetence,  or 
iMmkmptoy ;  as  of  a  magistrate,  that  he  is 
partial,  or  corrupt;  of  a  dergrman,  that 
^  he  preaches  lies  in  the  poi|nt;"  of  a 
barrister,  that  *<  he  is  a  dunce,  and  will 
get  nothing  bv  the  law;"  and  so  on:  or 
that  tend  to  the  disherison  of  a  partf  ,  as 
where  it  is  said  of  one  who  holds  urnds 
by  descent,  that  he  is  illegitimate.  Where 
a  party  is  in  possession  of  lands  which  he 
desires  to  sell,  he  may  maintain  an  action 
against  any  one  who  slanders  his  title  to 
the  lands ;  as  by  stating  that  he  is  not  the 
owner.  With  respect  to  the  second  kind 
of  slander,  the  law  will  not  allow  damage 
to  be  inferred  from  words  which  are  not 
in  themselves  actionable,  even  although 
the  words  are  untrue  and  spoken  mau- 
dously.  But  ]£,  va.  consequence  of  such 
words  bein^  so  spoken,  a  party  has  ac- 
tually sustained  some  injury,  he  may 
maintain  an  action  of  slander  against  tlie 
person  who  has  uttered  tiion.  In  such 
case  the  injury  must  be  some  certain 
actual  loss,  and  it  must  also  arise  as  a 
natural  and  kwful  consequence  of  speak- 
ing the  words.  No  unlawftil  act  done  by 
a  third  person,  although  he  really  was 
moved  to  do  it  by  the  words  spoken,  is 
such  an  injury  as  a  party  can  recover  for 
in  this  action.  Thus,  me  loss  of  the  so- 
dety  and  entertainment  of  friends,  of  an 
appointment  to  some  office,  the  breach  of 
a  marriage  engagement  caused  by  the 
slanderer's  statement,  are  injuries  for 
which  a  party  may  recover   damages. 
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But  he  can  have  no  actioo  1 
sequence  of  such  sfnleniei 
sons,  to  use  an  illustratimi  of] 
borough's,  **  have  thrown  Inm  isa  i 
hone-pond  by  way  of  prniiahmnitfcrbs 
supposed  transgression." 

With  respect  to  both  kinds  of  daada, 
it  is  immaterial  in  what  wny  the  chsp 
is  conveyed,  whedier  by  direct  ststBao^ 
or  obliqudy,  as  by  question,  cpiAeC.  (s 
exclamation.  But  the  aetml  words  mi 
must  be  stated  in  the  dadamka,  wd 
upon  the  fiuluxe  to  prove  them  as  ttfii 
the  phuntiff  will  be  noomiited  at  tix 
trial :  it  is  not  sufficient  to  ^ate  ^ 
meaning  and  inferenoe  of  the  ipodi 
They  will  be  interpreted  in  ^  aease  s 
whidi  they  are  commoDl j  oMd,  be 
where  they  are  susceptible  of  two  bos- 
ings,  one  innocent,  the  other  default  wy. 
the  innocent  interpretation  is  to  be  pre- 
forred.  Where  woras  are  eqnivocal  ei^ 
in  their  meaning  or  their  nppljestfea,  i 
parenthetical  explanation  may  beiasBiBd 
m  the  dedaiation.  This  is  eaOcd  a 
inuenda  It  may  be  employed  to  es^ 
and  define,  but  not  toenlazge  or  alter, iht 
meaning  or  application  of  tibe  vtf^ 
spoken.  The  declaration  mnst  atate^K 
publication  of  the  words,  that  i^  that  ther 
were  spoken  in  the  hearing  of  othefS.n^ 
spoken  maiidoudy.  Two  cannot  join  a 
bringing  one  action  of  slander,  exeefca 
the  case  of  husband  and  wife^  or  of  pc> 
ners  for  an  injury  done  to  their  joitf 
trade;  nor  can  an  action  be  hne^ 
aoainst  two,  except  a  husband  and  «^ 
where  slanderous  words  have  been  Eposs 
by  the  wife.  Where  the  knowledge  d 
extraneous  fecti  is  necessary  todiovdf 
applicadon  of  the  slander,  these  AM 
be  stated  in  the  introductory  pert  of  sbe 
dedaration. 

In  answer  to  an  aeticm  of  slander  ^ 
defendant  may  plead  that  the  ^(x^ 
spoken  were  true,  or  that  tihey  wm 
^xkken  in  the  course  of  a  trial  in  a  oatn 
of  justice^  and  were  pertinent  to  die  tme; 
or  formed  the  subject  of  a  <*anftlfimri 
communication,  as  where  a  party  on  a^ 
plication  bond  fide  states  what  he  b^&s^ 
to  be  true  relative  to  the  chamdercf  a 
servant,  or  makes  known  fkds  aaeidy  t* 
the  purpose  of  honestly  warning  aaetbr 
in  whom  he  is  iutererted.    (jOoat^  Z^« 
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Aetion  on  the  eaie  for  Defknuidmi,*  IX 

SLAVE,  SLAVERY,  SLAVE 
TRADE.  The  word  slaTerj  has  Tarions 
icoeptatioDS,  bat  its  complete  metning 
8  the  condition  of  an  individoal  who  is 
he  property  of  another  or  others.  Soch 
ras  the  condition  of  the  ^servi,"  or 
layes  among  the  Romans  and  Greeks; 
;ach  is  still  tlutt  of  the  slaves  in  Eastern 
»nntries,  and  that  of  the  negro  slaves 
n  many  parts  of  Africa  and  America. 
V  mitigated  form  of  this  condition  exists 
n  the  case  of  tiie  serft  in  Rnsna  and 
Poland,  and  of  a  nmilar  class  in  In- 
lia  and  some  other  parts  of  Ana.  The 
ftnssian  md  Polish  serf  is  bound  to  the 
ml  on  which  he  is  bom;  he  may  be  sold 
)r  let  with  it»  bat  cannot  be  sold  sway 
Tom  it  without  his  consent ;  he  is  obliged 
o  work  three  or  foor  days  a-week  for  nis 
naster,  w1k>  allows  him  a  piece  of  land, 
vhich  he  cultivates.  He  can  many,  and 
lb  wife  and  children  are  under  ms  tat- 
horitj  till  they  are  of  age.  He  can  be- 
raeath  his  chattels  and  savings  at  his 
leath.  His  life  is  protected  by  the  law. 
rhe  slave  of  the  Greek  and  Roman  na- 
ions  had  none  of  these  advantages,  any 
nore  thmi  the  negro  slave  of  our  own 
imes;  he  was  bought  and  sold  in  the 
narket,  and  was  transferred  at  his  ownei's 
deasore ;  he  could  acqaire  no  propertv ; 
ill  that  he  had  was  his  master^s ;  all  the 
mxlaoe  oi  his  labour  belonged  to  his 
naster,  who  could  inflict  corporeal  pu- 
lishment  upon  him ;  he  could  not  marrv ; 
lod  if  he  cohabited  with  a  woman,  he 
iould  be  separated  from  her  and  his  chil- 
iren  at  any  time,  and  the  woman  and 
iluldren  sold.  The  distinction  therefore 
)etween  the  slave  and  the  serf  is  essen- 
ial.  The  villeins  (villani)  of  the  middle 
iges  were  a  Idnd  of  serft,  but  their  oondi- 
ion  seems  to  have  varied  oonnderably 
iccording  to  times  and  localities.  In  the 
present  article  we  treat  only  of  *the  real 
(lave  of  antient  and  modem  times. 

Slavery,  properly  so  called,  appears  to 
tiave  been,  from  the  earliest  ages,  the  con- 
lition  of  a  large  proportion  of  mankind 
in  almost  every  country,  until  times  com- 
[Taratively  recent,  when  it  has  been  gra- 
laally  abolished  tj  all  Christian  statM,  at 
least  in  Europe.  The  condition  of  slavery 


constitutes  one  great  difference  between 
antient  and  modem  society.  Slavery  ex- 
isted amonff  the  Jews :  it  existed  before 
Moses,  in  the  time  of  the  Patriarchs ;  and 
it  existed,  and  still  continues  to  exist,  in 
many  parts  of  Asia.  The  <*  servants" 
mentioned  in  Scripture  history  weremostiy 
slaves:  they  were  strangers, either  taken 
prisoners  in  war  or  purchased  from  the 
neighbouring  nations.  They  and  their 
offipring  were  the  property  of  their  mas- 
ters, who  could  self  them,  and  inflict  upon 
them  corporeal  punishment,  and  even  in 
some  cases  could  put  them  to  death.  But 
the  Hebrews  had  also  slaves  of  thdr  own 
nation.  These  were  men  who  sold  them- 
selves through  poverty,  or  they  were  in* 
solvent  debtors,  or  men  who  had  com- 
mitted a  iheft,  and  had  not  the  meaos  of 
making  restitution  as  required  by  the  law, 
which  was  to  double  the  amount,  and  in 
some  cases  much  more.  (£»)(/.  xxiL^  Nbt 
only  the  person  of  the  debtor  was  liable  to 
the  claims  of  the  creditor,  but  his  rieht 
extended  also  to  the  debtor's  wife  and  cml- 
dren.  Moses  regulated  the  condition  of 
slavery.  He  drew  a  wide  distinction  be- 
tween the  alien  slave  and  the  native  ser^ 
vant.  The  latter  could  not  be  a  perpetual 
bondman,  but  might  be  redeemed ;  and 
if  not  redeemed,  he  became  free  on  the 
completion  of  the  seventh  year  of  his  ser* 
vituae.  Again,  everv  fifty  years  the  ju- 
bilee caused  a  general  emancipation  of  all 
native  servants. 

The  sources  of  the  supply  of  slaves 
have  been  the  same  both  in  antient  and 
modem  times.  In  antient  times  all  pri- 
soners were  reduced  to  slaverv,  bems 
either  distributed  among  the  officers  and 
men  of  the  conquering  army,  or  sold. 
When  the  early  iEolian  and  Ionian 
colonies  settled  in  the  islands  of  the 
iEgean  Sea,  and  on  the  coast  of  Aria  Minor, 
it  was  a  frequent  practice  with  them  to 
kill  the  adult  males  of  the  aboriginal  po- 
pulation, and  to  keep  the  women  and 
children.  As,  however,  dealing  in  slaves 
became  a  profitable  trade,  the  vanquished^ 
instead  of  being  killed,  were  sold,  and 
this  was  so  ikr  an  improvement  Anotiber 
source  of  slavery  was  the  practice  of  kid- 
napping men  and  women,  especially 
young  persons,  who  were  seized  on  the 
coast,  or  enticed  on  board  by  the  crews 
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of  piratical  yeoeU.  The  Ph<wiici«iM, 
and  the  Etnucaos  or  Tyirhenians,  had 
the  character  of  beinff  men-stealers ;  and 
also  the  Cretans*  &licianfl,  Bhodians, 
and  other  maritime  states.  Another 
source  was,  sale  of  men,  either  by  them- 
selves through  pover^  and  distress,  or  by 
their  relatiyes  and  superion,  as  is  done 
now  by  the  petty  African  ehieft,  who  sell 
not  only  their  prisoners,  but  tiieir  own 
subjects,  and  even  their  children,  to  the 
slave-dealers.  Herodotus  (v.  6)  states 
that  some  of  the  Thracian  tribes  sold 
their  children  to  foreign  dealos. 

Among  the  Gre^  davery  existed 
from  the  heroic  times,  and  the  purchase 
and  use  of  slaves  are  repoitemy  men- 
tioned by  Homer.  The  labours  of  hus- 
bandry were  performed  in  some  instances 
by  poor  freemen  for  hire^  but  in  most 
places,  especially  in  the  Doric  states,  by 
a  class  of  bondmen,  the  descendants  of  the 
older  inhabitants  of  the  country,  resem- 
blinff  the  serft  of  the  middle  aces,  who 
lived  upon  and  cultivated  the  Unas  which 
the  conquering  race  had  appropriated  to 
themselves;  they  paid  a  rent  to  the  re- 
spective proprietors,  whom  they  also  at- 
tended in  war.  They  could  not  be  put  to 
death  without  trial,  nor  be  sold  out  of 
the  country,  nor  separated  from  their 
fSsunilies;  they  coula  acquire  property, 
and  were  often  richer  than  their  masters. 
Such  were  the  Clarots  of  Crete,  the 
Penestae  of  Thessaly  Proper,  and  the 
Helots  of  Sparta,  who  must  not  be  con- 
founded with  the  Perimd,  or  country 
inhabitants  of  Laoonica  in  general,  who 
were  political  subjects  of  the  Doric  com- 
munity of  Sparta,  without  however  bdng 
bondmen.  In  the  colonies  of  the  Dorians 
beyond  the  limits  of  Greece,  the  condi- 
tion of  the  conquered  natives  was  ofben 
more  degraded  tnan  that  of  the  bondmen 
of  the  parent  states,  because  the  former 
were  not  Greeks,  but  barbarians,  and  they 
were  reduced  to  the  condition  of  slaves. 
Such  was  the  case  of  the  Kallirioi  or 
Kallikurioi  of  Syracuse,  and  of  the  native 
Bithynians  at  Byzantium.  AtHeradea 
in  Pontus,  the  Mariandyni  submitted  to 
the  Greeks  on  condition  tiiat  they  should 
not  be  sold  beyond  tiie  borders,  and  that 
the^  should  pay  a  fixed  tribute  to  the 
ruling  race. 


The  Done  states  of  Greece  hd  fer 
purchased  slaves,  but  Atfacoi;  Cocstlv 
and  other  commmial  states  Msliip 
number,  who  were  mostly  natives  of  bBP> 
barous  countries.  The  slave  popsbaos 
in  Attica  has  been  varioosly  estiaafeeia 
to  numbers,  and  it  varied  oi  etmxm  eos> 
siderably  at  di£ferent  periods;  but  it  if- 
pears  that  in  Athens,  at  least  in  the» 
of  its  greatest  power,  they  were  sock 
more  numerous  man  ^  freemen.  Fias 
a  fiikgment  of  Hyperides  ptuutwd  \n 
Suidas  (p.  irc^nr^oiBro),  the  nomber  if 
slaves  appears  to  have  been  at  ooe  use 
150,000,  who  were  employed  intiie&Ui 
and  mines  of  Attica  alone.  Eres  ik 
poorer  citisens  had  a  slave  for  iter 
household  affiurs.  The  wealthier  otisas 
had  as  many  as  fif^  slaves  to  each  frflsly 
and  some  Ind  mme.  We  read  of  pkQ> 
Sixers  keeping  ten  slaves.  There  ve* 
private  slaves  belon^g  to  ftmilies,  tai 
public  slaves  belongbg  to  the  consieaiDf 
or  state.  The  latter  were  empkiyed  a 
board  the  fleet,  in  the  docks  and  sne^ 
and  in  the  construction  of  pnblie  baiU- 
ings  and  roads.  At  the  sea  figfes^ 
ArginussB  there  were  many  alaves  sa^ 
in  the  Athenian  fleet,  and  tiiey  «R 
emandpated  after  the  battle.  Agiua.  a 
Cheronsea  the  Athenians  granted  libtft; 
to  their  slaves  who  served  in  the  srsiy. 

Slaves  were  dealt  with  like  any  oi^ 
property:  they  wwked  ^ther  oc  tfaer 
master^s  account  or  on  their  own,  in  vhjd 
latter  case  they  paid  a  certun  sum  « 
th«r  master;  or  they  were  let  oot  « 
hire  as  servants  or  workmen*  or  setf  tt 
serve  in  the  navy  of  the  states  the  wfB 
reofdving  payment  for  th^  serncfl* 
Mines  were  woriied  by  slaves,  soaa  a 
whom  belonged  to  the  lessees  of  the  bm 
and  the  rest  were  hired  from  the  grot 
sbive  proprietors,  to  whom  thelesseesisa 
a  rent  of  so  much  a  head,  bendes  fao* 
viding  for  the  maintenance  of  the  ^^ 
whidi  was  no  great  matter.  Tk? 
worked  in  chains,  and  many  of  ^0 
died  from  tiie  effect  of  tiie  unwhokiow 
atmo^here.  Nicias  the  elder  had  1009 
slaves  in  the  mines  of  lAurinm;  ethe" 
had  several  hundreds,  whom  tt^tet^ 
the  contractors  for  an  obolus  ardajr  0*^ 
At  one  time  the  mining  slaves  of  Attia 
murdered  tiieir  guards^  took  ptmaamd 
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iie  fbrtificatioDS  of  Snniom,  and  raTaged 
he  sarronndiiig  oonntiy.  (Fragment  of 
Poeidomna's  C^tinnation  of  Polybius; 
ee  Boeckh's  Pvhlic  Economy  of  Athens, 
>.  i.)  The  thirty-two  or  thir^r-three 
ron-workers  or  sword-cvtlers  of  Demoa- 
henea  ammally  prodooed  a  net  profit  of 
hirty  mins,  their  purchase  value  being 
,90  minse;  whilst  his  twenty  chair- 
nakers,  whose  value  was  estimated  at  40 
ninse,  brought  in  a  net  profit  of  12  min«. 
Demosthenes  Against  Aphobus,  i.) 

The  antients  were  so  hialntuated  to  the 
(ight  of  slavery,  that  none  of  the  Greek 
iMIosophers  make  any  objection  to  its 
!xistenoe.  Plato,  in  his  *  Perfect  State,' 
lesires  only  that  no  Greeks  should  be 
nade  slavea. 

The  Etruscans  and  other  antient 
[talian  nations  had  slaves,  as  is  proved 
)y  those  of  Vulsinii  revolting  against 
heir  masters,  and  by  the  tradition  that 
he  Bruttii  were  runaway  slaves  of  the 
Locanians.  The  Campanians  had  both 
(laves  and  gladiators  previous  to  the 
Soman  oonqiiest  But  the  Romans  by 
heir  system  of  continual  war  caused  an 
aiormons  influx  of  slaves  into  Italy, 
vhere  the  slave  population  at  last  nearly 
Rxperseded  the  firee  labourers. 

The  Boman  svstem  of  slavery  had 
)eculiarities  vrhieh  distinguished  it  fh>m 
hat  of  Greece.  The  Greeks  considered 
thivery  to  be  founded  on  permanent  di- 
rersides  in  the  races  of  men.  (Aristotle, 
Polite,  i.  5.)  The  Romans  admitted  in 
principle  that  all  men  were  orinnally 
lee  {InstiU  U  tit  ii.)  by  natural  law 
jure  natural!),  and  they  ascribed  the 
[wwer  of  masters  over  their  slaves  en- 
tirely to  the  will  of  society,  to  the  *' jus 
^ntium,"  if  the  slaves  were  captives 
taken  in  war,  whom  the  conquerors,  in- 
itead  of  killing  them,  as  they  mieht  have 
lone,  spared  for  the  purpose  of  selling 
hem,  or  to  the  ''jus  civile,"  when  a  man 
if  fiill  age  sold  hunselfl  It  was  a  rule  of 
Roman  law  that  the  oflbprin^  of  a  slave 
iroman  fc^owed  the  condition  of  the 
Dother.  (Inst,,  i.,  tit  3.)  Emancipation 
wBs  much  more  fire<(uent  at  Rome  than  in 
[Greece :  the  emancipated  slave  became  a 
^^eedman  (libertus),  but  whether  he  be- 
:ame  a  Roman  citizen,  a  Latinua,  or  a 
)edLttcins,  depended  on  drcnmstances. 


If  the  manumitted  slave  was  above  thirty 
years  of  age,  if  he  was  the  Quiritarian 
property  of  his  manumittor,  and  if  he 
was  manumitted  in  due  form,  he  became 
a  Roman  citizen.  (Gains,  i.  17.)  At 
Athens,  on  the  contrary,  emancipation 
fW>m  the  dominion  of  the  master  was  sel- 
dom followed  by  the  privileges  of  citiaen- 
ship  even  to  a  limited  extent,  and  these 
privileges  could  only  be  conferred  by 
public  authoritTf .  It  is  true,  that  at  Rome, 
under  the  empire,  fh)m  the  enactment  of 
the  Lex  Aelia  Sentia,  passed  in  the  time 
of  Augustus,  there  were  restrictions,  in 
point  of  number,  upon  the  master's  power 
of  fVeeing  his  bondmen  and  raising  them 
to  the  mnk  of  Roman  citizens ;  still  in 
every  age  there  was  a  prospect  to  the 
slave  of  being  able  to  obtun  his  fireedom^ 
Slaves  were  not  considered  members  of 
the  community :  they  had  no  rights,  and 
were  in  most  respects  considered  as  things 
or  chattels.  They  could  neither  sue  nor 
be  sued.  When  an  alleged  slave  claimed 
his  freedom  on  the  plea  of  unjust  deten- 
tion, he  was  obliged  to  have  a  fVee  pro- 
tector to  sue  for  him,  until  Justinian 
(Code,  vii.,  tit  1.  7,  •* De  adsertione  tol- 
lenda")  dispensed  with  that  formally. 
Slaves  had  no  connubium,  that  is,  they 
could  not  contract  a  Roman  marriage; 
their  union  with  a  person  of  their  own 
rank  was  styled  contubemium ;  and  even 
the  Christian  church  fbr  several  centuries 
did  not  declare  the  validity  of  slave  mar- 
riages. At  last  the  emperor  Basilins  al- 
lowed slaves  to  marry  and  receive  the 
blessing  of  the  priest,  and  Alexius  Com- 
nenus  renewed  the  permission.  As  slaves 
had  no  connubium,  they  had  not  the  pa- 
rental power  (patria  potestas)  over  their 
ofispring,  no  ties  of  blood  were  recognised 
among  them,  except  with  respect  to  incest 
and  parricide,  which  were  considered  as 
crimes  by  the  law  of  nature.  Though 
slaves  were  incapable  of  holding  property 
they  were  not  incapadtated  from  acquir- 
ing property,  but  what  they  did  acquire 
belonged  to  their  masters.  They  were 
allowed  to  enjoy  property  as  their  own, 
**  peculium,"  consisting  sometimes  of  other 
slaves,  but  they  held  it  only  by  permission, 
and  any  legal  proceedings  connected  with 
it  could  omy  be  conducted  in  the  name 
of  the  master,  who  was  the  only  legal 
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proprietor.  Until  tiie  latter  period  of  the 
lepablic,  slaves  and  even  freedmen  -were 
not  admitted  into  fbe  tanks  of  ihe  army. 
In  cases  of  urgent  pablic  danger,  sach  as 
after  Uie  demt  <n  Cannn,  slates  were 
purchased  bv  the  state  and  sent  to  the 
army,  and  if  they  behaved  well,  Ihey 
were  emancipated.  (Livy,  zziL  57,  and 
xxiv.  14-16.) 

Th^  were  not,howe¥er,den]ed  the  rites 
of  banal,  and  nmneroos  inscriptions  attest 
that  monoments  were  often  erected  to  the 
memory  of  deceased  slaves  by  their  maa- 
ters,  their  fellows,  or  Mends,  some  of 
which  bear  the  letters  D.  11,  *<Diis 
Manibus."  Slaves  were  often  buried  in 
the  ftmily  barying^plaoe  of  thor  mas- 
ters. The  **8epalchretam"  or  borial- 
vanlt  of  the  slaves  and  freedmen  of  An- 
gostos  and  his  wift  Livia,  discovered  in 
1726  near  tiie  Via  Appia,  and  which  has 
been  illostrated  by  Bianohini  and  Gori, 
and  another  in  tiie  same  neiffhboorhood 
slso  belonging  to  the  household  of  the 
eariy  Cnsars,  and  containing  at  least  3000 
oms  with  numeroiis  inscriptions,  which 
have  been  iUostrated  by  Fabretti,  throw 
mndi  light  upon  the  condition  and  do- 
mestic habits  of  Roman  slaves  in  the  ser- 
Tioe  of  great  iknulies. 

With  regard  to  the  clasrification  and 
occnnations  of  slaves,  the  first  division 
was  mto  pablic  and  private.  Pablie  slaves 
were  those  which  belonged  to  the  state  or 
to  pablie  bodies,  sach  as  provinces,  mn- 
niapia,  collegia,  decarin,  &&,  or  to  the 
emperor  in  his  soverdgn  ci^MKdty,  and 
employed  in  pablic  dnties,  and  not  at- 
tached to  his  hoosehold  or  private  estate. 
PabUo  slaves  were  either  derived  fW>m 
the  share  of  captives  taken  in  war  which 
was  resinrved  for  the  commanity  or  state, 
or  were  aoqoired  by  porchase  and  other 
dvil  prooesB.  Pablic  slaves  of  an  inferior 
descnption  vrere  engaged  as  rowers  on 
board  the  fleet,  or  in  the  oonstniction  and 
repair  of  roads  and  national  baildings. 
Those  of  a  superior  description  were  em- 
ployed as  keepers  of  pablic  baildings^ 
prisons,  and  other  proper^  of  the  state, 
or  to  attend  magistrates,  priests,  and  other 
pablic  officers,  as  watchmen,  lietors,  exe- 
cationers,  watermen,  scavengers,  &c 

Private  slaves  were  generally  distri- 
buted into  urban  and  rastic|  the  fermer 


served  in  the  town  hoiues,  and  iSk  oihm 
in  the  ooontry.  Long  lists  of  the  difieras 
duties  performed  by  BlAves  of  ead  dba 
are  given  bj  Pignorin^  <  De  Senii  et 
eorom  apod  Veteres  Minitteriia/  AaaB- 
dam,  1674;  Popma,  <De  Oporis  Sem^ 
rum,'  ibid.,  1672 ;  and  Blair,  '  An  lafsn 
into  the  State  of  Slavery  snBOB^  tk 
Romans,'  Edinburgh,  183S»  whidi  si 
very  uaeftd  littie  book.  For  all  tiie  » 
oesstties  of  domestic  life,  asrieohBre,  ui 
•handicraft,  and  fer  all  £e  imagiatl^ 
luxuries  of  a  refined  and  lieemioaBpecf^ 
there  was  a  corresponding  denommasa 
of  slaves.  Large  soma  were  oceaafnUj 
paid  fer  slaves  of  oertain  peculiar  idadi 
some  of  which  we  should  tf^n»«A^  # 
least  useftiL  Eunuchs  were  always  vay 
dear;  the  practice  of  **""*ffmlntinf  bof 
was  borrowed  by  the  Bomaos  ftee  tie 
Asiatics,  among  whom  it  vraa  a  trade  a 
eariy  as  the  time  of  Herodotos  (ym.  105  : 
it  continued  to  the  time  of  DonutiaB,  v^e 
fbrbade  it;  but  eunuchs  oootiaaed  to  V 
imported  from  the  East  A  «*  mariorff 
fool,  was  sometimes  sold  fer  20,000  av- 
mi,  or  about  160  pounds.  Dwarft  si 
giants  were  also  in  great  reqiieaL  Hira 
Antonins  paid  fer  a  pair  of  ^'■'*^— ' 
youths  200  sestertia,  or  1600  poaaiL 
Actors  and  actresses  and  daaeen  sU 
very  dear,  as  irell  as  females  of  grcatpff- 
SQoal  attractions,  who  were  likely  to  kn; 
in  ^[reat  gains  to  thrir  owners  h^  pnd- 
tatxon.  A  good  cook  was  valaed  at  fm 
talents,  or  772  pounds.  Medieal  moi 
grammarians,  t»n«>nnfmiy^  tt>i||M||^-^{jy^  ct 
readers,  and  short-hand  writen,  weie  is 
oonsidoAble  request  Witii  regard  a 
ordinary  slaves,  the  prioe  Taried  froa 
fifty  to  twenty  pounds,  aooording  to  t^^ 
abilities  and  other  drcnmstsiioes.  Afe? 
a  victorious  campaign,  when  t**«Trr*^  tf 
captives  were  sold  at  onoe  on  the  ^pofe  kt 
the  purpose  of  prise-money,  to  the  sIsk- 
dealers  who  fellowed  the  armies^  tte  pripr 
sank  very  low.  Thus  in  the  eaaqp  ^ 
Lucullus  in  Pontas  (Plutardk,  l^-n^ 
e.  14)  slaves  were  sold  fer  fear  4nrtr*i 
or  two  shillings  and  sevenpenee,  a  hea^ : 
but  the  same  slaves,  if  broogltt  ta  the  ft** 
man  market^  would  fetch  a  mndh  lil^ 
price.  Home-bom  slavesydistiiMndidrbf 
the  name  of ''vernA,"  in  ni  iiiili  amsliai  fiia 
to  <*8ervi  empti,"  oir  <*Teaalei»''  er  is- 
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x>rted  slayes,  were  generally  treated  with 
^eater  mdalge»ce  by  their  masters  in 
whose  families  they  had  been  bronght 
ip;  and  they  generally  were  considered 
)f  inferior  value  to  the  imported  slaves, 
seing  considered  as  spoilt  and  trouble- 
tome.  The  number  of  slaves  bom  in 
Roman  families  appears  at  all  times  to 
lave  been  ihr  inferior  to  that  of  the  im- 
>orted  slaves.  In  general  the  propagation 
)f  slaves  was  not  much  enooonffed  by 
nasters,  many  of  whom  considerea  slaves 
x>m  at  home  to  cost  more  than  those  who 
irere  imported. 

There  was  a  brisk  trade  in  slaves 
»nied  on  from  the  ooestB  of  AfHca,  the 
Buxine,  ^ria,  and  Ana  Minor.  The 
aland  of  Delos  was  at  one  time  a  great 
ooart  for  slaves,  who  were  imported  thi- 
Lher  by  the  Cilician  pirates.  (Strabo, 
p.  668,  Casaub.)  The  lUyrians  procured 
numerous  slaves  for  the  Italian  market, 
irhom  thc^  boujght  or  stole  from  the  bar- 
3arous  tnbes  in  their  neighbourhood. 
But  the  chief  supply  of  slaves  was  derived 
from  Asia  and  Afirica.  In  most  coon- 
Ties  it  was  customary  for  indigent  pa- 
rents to  sell  their  children  to  slave-dealers. 
(Criminals  were  also  in  certain  cases  con- 
lemned  to  slavery,  like  the  galley-slaves 
yi  our  own  times. 

Both  law  and  criMom  forbade  prisoners 
taken  in  civil  wars,  especially  m  Italy, 
to  be  dealt  with  as  slaves;  and  this  was 
perhaps  one  reason  of  the  wholesale 
oiassacres  of  captives  by  Sulla  and  the 
rriumviri.  In  the  war  between  the 
party  of  Otho  'and  Vitellius,  Antonius, 
who  commanded  the  army  of  the  latter, 
liaving  take  Cremona,  ordered  that  none 
7f  the  captives  should  be  detained,  upon 
which  the  soldiers  began  to  kill  those 
irho  were  not  privately  ransomed  by 
Jieir  friends. 

In  the  later  period  of  the  empire  firee- 
xfm  persons  <»  low  condition  were  glad 
to  secure  a  subsistence  by  labour  on 
iie  estates  of  the  ^reat  landowners,  to 
which,  after  a  coDtmiied  residence  for 
thirty  veazs,  they  and  their  fkmilies  be- 
3une  bound  by  a  tacit  agreement  under 
the  name  of  Goloni,  Rnstici,  Adscrip- 
dtii,  &C.  The  phrase  **servi  terroB," 
which  is  applied  to  them,  shows  their 
x>nnection  with  the  soil.    They  ooold 


marry,  which  slaves  could  not.  Though 
they  bear  a  considerable  resemblance  to 
the  serfk  and  villeins  (villani)  of  the 
middle  ages,  yet  there  are  some  import- 
ant points  of  difference  and  there  is  no 
evidence  of  any  historical  coxmection  be- 
tween the  Ooloni  and  Villani.  The  sub- 
ject of  the  Coioni  is  discussed  by  Savign^, 
Ueber  den  RUmischm  Col<mai;  ZeU- 
BehrififSr  Geschicht,  BeckUwisieuschafl, 
voL  VL 

The  ctistomary  allowance  of  food  for 
a  slave  appears  to  have  been  four  Roman 
bushels,  ^'modii,"  of  com,  mostly  **  far," 
per  month  for  country  slaves,  and  one 
Roman  libra  or  pound  daily  for  those  in 
town.  Salt  and  oil  were  occasionally 
allowed,  as  well  as  weak  wine.  Neither 
meat  nor  vegetables  formed  part  of  their 
regular  allowance;  but  they  got,  accord- 
ing to  seasons,  fruit,  such  as  figs,  olives, 
apples,  pears,  &c  (Cato,  Columella,  and 
Varro.)  Labourers  and  artizans  in  the 
country  were  shut  up  at  night  in  a  hoose 
Cergastnlnm"),  in  which  each  slave  ap- 
pears to  have  had  a  separate  ceU.  Males 
were  kept  apart  from  females,  excepting 
those  whom  the  master  allowed  to  fomi 
temporary  connections.  Columella  ad- 
verts to  some  distinction  between  the 
ergastnlum  for  ordinary  labourers  and 
that  for  Ul-behaved  slaves,  which  latter 
was  in  fhct  a  prison,  often  under  ground ; 
but  generally  speaking  the  ergastula  in 
the  later  times  of  the  republic  and  under 
the  empire  appear  to  have  been  no  better 
than  prisons  in  which  freemen  were 
sometimes  confined  after  being  kidnapped. 
The  men  often  worked  in  chains.  The 
overseers  of  fknns  and  herdsmen  had 
separate  cabins  allotted  to  them.  Slaves 
enjoyed  relaxation  from  toil  on  certun 
festivities,  such  as  the  Saturnalia. 

The  number  of  slaves  possessed  by  the 
wealthy  Romans  was  enormous.  Some 
individuals  are  said  to  have  possessed 
10,000  slaves.  Scaums  possessed  above 
4000  domestic  and  as  many  rustic  slaves. 
In  the  reign  of  Augustus,  a  fteedman 
who  had  sustained  great  losses  during 
the  dvil  wars  left  4116  slaves,  betides 
other  property. 

A  master  had,  as  a  ^eral  role,  the 
power  of  manumitting  his  slave,  and  this 
Le  eonld  effect  in  several  forms,  by  Vio- 
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dicta,  Census,  or  by  Testamentam.  The 
Lex  Aelia  Sentia,  as  already  mentioned, 
laid  various  restrictions  on  mannmission. 
Among  other  things  it  prevented  persons 
under  twenty  years  of  age  from  mann- 
mitting[  a  slave  except  by  the  Vindicta, 
and  with  the  approbation  of  the  Con- 
iilium,  which  at  Rome  consisted  of  five 
senators  and  five  Roman  equites  of  legal 
age  (paberes),  and  in  the  provinces  con- 
sisted of  twenty  recuperatores,  who  were 
Roman  citizens.  (Gmus),  i.  20,  38.)  The 
Lex  Aelia  Sentia  also  made  all  mannmis- 
dons  void  which  were  effected  to  cheat  cre- 
ditors or  defraud  patrons  of  their  rights. 
The  I^x  Furia  Caninia,  which  was  passed 
about  A.D.  7,  limited  the  whole  number 
of  slaves  who  could  be  •  manumitted  by 
testament  to  100,  and  when  a  man  had 
fewer  than  500  slaves,  it  determined  by 
a  scale  the  number  that  he  could 
manumit  This  Lex  only  applied  to 
manumission  by  testament  (Gaius.  i. 
42,  &c) 

In  the  earlier  ages  of  the  Republic, 
slaves  were  not  very  numerous,  and  were 
chiefly  employed  in  household  offices  or  as 
mechanics  in  the  towns.  But  after  the  con- 

?iuests  of  Rome  spread  beyond  the  limils  of 
taly  the  influx  of  captives  was  so  great, 
and  their  price  fell  so  low,  that  they  were 
looked  upon  as  a  cheap  and  easily  renewed 
commodity,  and  treated  as  such.    The 
condition  of  the  Roman  slave,  generally 
speaking,  became  worse  in  the  later  ages 
of  the  republic;  and  many  of  the  em- 
perors, even  some  of  the  worst  of  them, 
interfered  on  behalf  of  the  slave.    Au- 
gustus established  courts  for  the  trial  of 
slaves  who  were  charged  with  serious 
offences,    intending   thus   to   supersede 
arbitrary  punishment  by  the  mastera,  but 
tJie  Uw  was  not  made  obligatory  upon 
the  masters  to  bring  their  slaves  before  the 
courts,  and  it  was  often  evaded.    By  a  law 
passed  in  the  time  of  Claudius,  a  master 
who  exposed  his  sick  or  infirm  slaves 
fbrfeited  all  right  over  them  in  the  event 
of  dieir  recovery.    The  Lex  Petronia, 
probably  passed  m  the  time  of  Augustus, 
or  in  the  reign  of  Nero,  prohibited  masters 
from  compelling  their  slaves  to  fight  with 
'Wild  beasts,  except  with  the  consent  of 
the  judicial  authorities,  and  on  a  sufficient 
ease  being  made  out  against  the  slave. 
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Domitian  forbade  the  mutilaticiD  of  skrs. 
Hadrian   suppressed    the    ergastaii,  cr 
private  prisons  for  the  confi^st  tf 
^ves;    he   also    restrained  ni«aies» 
fipom  selling  their  slaves  to  ke»e»  d 
gladiators,  or  to  brothel-kecpers/excK* 
as  a  punishment,  in  which  case  the  stM> 
toon  of  a  judge  (judex)  was  naalrA, 
Antoninus  Pms  adopted  an  old  hw  </ 
the  Athenians  by  which  the  miix  ^U 
should  be  satisfied  of  a  slave  beinTcnid:* 
treated  by  his  owner,  had  power  to  <*Ji 
the  owner  to  sell  him  to  some  other  per- 
son. The  judge,  however,  was  leftentadr 
to  his  own  discretion  in  detenninmg  yr'tk 
measure  of  harshness  in  the  owner  ^ueA 
be  a  proper  ground  for  jodidal  iniw- 
position.    Septimius  Sevems  forbwSe  ife 
forcible  subjection  of  sUiTes  to  m€^ 
toitoon.    The  Christian    empenns^e^ 
fiirther  in  protecting  the  persons  of  4sm 
Constantone placed  the  wilihl  mmder.^ 
a  slave  on  a  level  with  that  of  a  fieoas; 
and    Justonian  confirmed  this  law  b- 
dnding  within  its  provisions  cask  d 
slaves  who  died  under  excessive  pss^ 
ment    Constantine  made  also  two  h*i 
botii  nearly  in  the  same  woitb,  to  prerer: 
the  foreible  separation  of  the  memW  c^ 
servile  fiunilies  by  sale  or  imrtiticB    f 
property.    One  of  the  hiws,  dated  xk 
^^'  ^?1  '«^J°^  ^7  Justinian  in  kb 
code.    TheChureh  also  powerfnllv  fe- 
terfered  for   the   protection  of  sbv* 
by  threatening  excommmiicatian  a£ai&tf 
owners  who  put  to  death  their  rfra 
without  the  consent  of  the  judge  •  and  ^? 
affording  asylum  within  sacred  iredacft 
to  slaves  lh)m  the  anger  of  nnmemfii! 
masters.     A  law  of  Theodosaos  L  sa- 
thonzed  a  slave  who  had  taken  relb» 
m  a  chureh  to  call  for  the  protection  V 
the  judge,  that  he  might  proceed  xa^ 
molested  to  his  tribunal  in  order  thst  hs 
<»8e  might  be  investigated.    AffeerOms- 
toamty   became    the   predominam  reli- 
gion m  the  Roman  world,  it  esere&d 
in  various  ways  a  beneficial   hOtaeatK 
upon  the  condition  of  the  slaves,  withoBt 
however  interfering,  at  least  for  ceii«iiric% 
with   tiie  institution   of  slaverr  na^ 
Even  the  ^ws  of  the  Christian  cMeim 
wMch  abolished  the  master's  pow«r  5  KS 


anddeatii  over  his  slave  wereloo^c^^w' 
Salvianus  {De   Gubernatio^uTh^^) 
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nforms  ns  that  in  the  provinoes  of  Gaal, 
n  the  fifth  century,  masters  still  fimded 
hat  they  had  a  right  to  put  their  slaves 

0  death.  Macrobius  {Saturn,,  i.  11) 
nakes  one  of  his  interlocutors,  though 

1  heathen,  expatiate  with  great  eloquence 
>n  the  cruel  and  unjust  treatment  of 
ilaves.  In  Spain,  in  the  early  period  of 
he  Vidgothic  kings,  the  practice  of  put- 
ing  slaves  to  death  still  existed,  for  in 
he  '  Foro  Judicum '  (b.  vL  tit  5)  it  is 
aid  that  as  some  cruel  masters  in  the 
mpetuosity  of  their  pride  put  to  death 
heir  slaves  without  reason,  it  is  enacted 
hat  a  public  and  regular  trial  shall  take 
>lace  previous  to  their  condemnation, 
several  laws  and  ecclesiastical  canons 
brbade  tibe  sale  of  Christians  as  slaves 
o  Jews  or  Saracens  and  other  un- 
lelievers. 

The  northern  tribes  which  invaded  the 
Western  empire  had  their  own  slaves, 
If  ho  were  chiefly  Slavonian  captives,  dis- 
tinct from  the  slaves  of  the  Komans  or 
x>nqaered  inhabitants.  In  course  of  time, 
lowerer,  the  various  classes  of  slaves 
merged  into  one  class,  that  of  the  "ad- 
script! gleboe,**  or  serfs  of  the  middle 
iges,  and  the  institution  of  Roman  slavery 
in  its  unmitigated  form  became  oblite- 
cated.  The  precise  period  of  this  change 
ainnot  be  fixed ;  it  took  phice  at  various 
imes  in  different  countries.  Slaves  were 
exported  from  Britain  to  the  Continent 
in  the  Saxon  period,  and  the  young  Eng- 
lish slaves  whom  Pope  Gregory  I.  saw 
in  the  market  at  Rome  were  probably 
t>roiight  thither  by  slave-dealers.  Giraf- 
lus  Cambrensis,  William  of  Malmesbury, 
wd  others  accuse  the  Anglo-Saxons  of 
telling  their  female  servants  and  even 
j^eir  children  to  strangers,  and  especially 
x>  the  Irish,  and  the  practice  continued 
rven  after  the  Norman  conquest  In  the 
suaons  of  a  council  held  at  Ix>ndon,  a  j>. 
1 102,  it  is  said,  '*  Let  no  one  from  hence- 
brth  presume  to  carry  on  that  wicked 
raffic  by  which  men  in  England  have 
)eeu  hitherto  sold  like  brute  animals/* 
Wilkins's  Concilia,  i.  p.  383-) 

But  although  the  traffic  in  slaves  ceased 
unong  the  Christian  nations  of  Europe, 
t  continued  to  be  carried  on  by  the 
/'enetians  across  the  Mediterranean  in 
he  age  of  the  Crusades.    The  Venetians 


supplied  the  markets  of  the  Saracens  with 
slaves  purchased  from  the  Slavonian 
tribes  which  bordered  on  the  Adriatic. 
Besides,  as  personal  slavery  and  the 
traffic  in  slaves  continued  in  sll  Moham- 
medan countries.  Christian  captives  taken 
by  Musselmans  were  sold  in  the  markets 
or  Asia  and  Northern  Africa,  and  have 
continued  to  be  sold  till  within  our  own 
times,  when  Christian  slavery  has  been 
abolished  in  Barbary,  Ep^pC,  and  the 
Ottoman  empire,  by  the  interference  of 
the  Christian  powers,  the  emancipation 
of  Greece,  and  the  conquest  of  Algiers  by 
the  French. 

With  the  discovery  of  America,  a  new 
description  of  slavery  and  slave-trade  arose. 
Christian  nations  purchased  African  ne- 
poes  for  the  purpose  of  employing  them 
in  the  mines  and  plantations  of  the  New 
World.  The  natives  of  America  weie 
too  weak  and  too  indolent  to  undergo 
the  hard  work  which  their  Spanish 
task-masters  exacted  of  them,  and  they 
died  in  great  numbers.  Las  Casas,  a 
Dominican,  advocated  with  a  persevering 
energy  before  the  court  of  Spain  the 
cause  of  the  American  aborigines,  and 
reprobated  the  system  of  the  *<reparti- 
mientos,"  by  which  they  were  distributed 
in  lots  like  cattle  among  their  new  mas- 
ters. But  it  was  necessary  for  the  settle- 
ments to  be  made  profitable  in  order  to 
satisfy  the  conquerors,  and  it  was  sug- 
gested that  negroes  from  Africa,  a  more 
robust  and  active  race  than  the  American 
Indians,  might  be  substituted  for  them. 
It  was  stat^  that  an  able-bodied  negro 
could  do  as  much  work  as  four  Indians. 
The  Portuguese  were  at  that  time  pos- 
eesEed  of  a  great  part  of  the  coast  of 
Africa,  where  they  easily  obtained  by 
force  or  barter  a  considerable  number  of 
slaves.  The  trade  in  slaves  among  the 
nations  of  Africa  had  existed  from  time 
immemorial.  It  had  been  carried  on  in 
antient  times:  the  Garamantes  used  to 
supply  the  slave-dealers  of  Carthage, 
Cvrene,  and  Egypt  with  black  slaves 
which  they  brought  ftom  the  interior. 
The  demand  for  slaves  by  the  Portuguese 
in  the  Atlantic  harbours  gave  the  trade  a 
fresh  direction.  The  petty  chiefis  of  the 
interior  made  predatory  incursions  into 
each  other's  territories,  and  sold  their 
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captiyeit  and  ■ometimes  their  own  sub- 
jects, to  the  European  traders.  The  first 
negroes  were  imported  by  the  Portuguese 
from  Africa  to  the  West  Indies  in  1503, 
and  in  1511  Ferdinand  the  Catholic  al- 
lowed a  burger  importation.  Tliese^  how- 
ever, were  priyate  and  partial  speculations ; 
it  is  said  that  Cardinal  Ximeiwis  was  op- 
posed to  the  trade  because  be  considered 
It  adjust.  Charles  V^  however,  being 
pressed  on  one  side  bj  the  demand  for 
laboor  in  the  American  settlements, 
and  on  the  other  by  Las  Casas  and 
others  who  pleaded  the  cause  of  the  In- 
dian natives,  granted  to  one  of  his  Fle- 
mish courtiers  the  exclusive  •privilege  of 
importing  4000  blacks  to  the  West  Indies. 
The  Fleming  sold  his  priTilege  for 
25,000  ducats  to  some  Genoese  merchants, 
who  organised  a  regular  slave-trade  be- 
tween Africa  and  America.  As  the 
European  settlements  in  America  in- 
creased and  extended,  the  demand  for 
slaves  also  increased;  and  all  European 
nations  who  had  colonies  in  America 
shared  in  the  slave-trade.  The  detuls  of 
that  trade,  the  sufierinfs  of  the  slaves  in 
their  journey  from  £e  interior  to  the 
coast,  and  afterwards  in  their  passa^ 
across  the  Adantio — ^their  treatment  m 
America,  which  varied  not  only  acoording 
to  the  disposition  of  their  individmu 
masters,  but  also  according  to  different 
colonies, — are  matters  of  notoriety  which 
have  been  amply  discussed  in  every  coun- 
try of  Europe  during  the  last  and  present 
centuries.  It  is  generally  understood 
that  the  slaves  of  the  Spaniards,  especially 
in  Continental  America,  were  ue  best 
treated  of  alL  But  the  negro  slaves  in 
general  were  exactly  in  the  same  con- 
dition as  the  Roman  slaves  of  old,  being 
saleable,  and  punishable  at  the  wiU  of 
their  owners.  Kestrictious,  however,  were 
gradually  introduced  bv  the  laws  of  the 
respective  states,  in  oraer  to  protect  the 
life  of  the  negro  slave  agamst  the  caprice 
or  brutality  <n  his  owner.  In  the  British 
colonies,  especially  in  the  latter  part  of 
the  last  century  and  the  beginning  of  the 

E resent,  much  was  done  by  the  legis- 
itnre;  courts  were  established  to  hear 
the  complaints  of  the  slaves,  flogging  of 
females  was  forbidden,  the  punishment 
of  males  was  also  limited  within  certain 


bounds,  and  the  oondHiai  of  ^  ihK 
population  was  greatly  ameUoralei  Sii 
the  advocates  of  emanopatioa  obiatedfi 
the  principle  of  davery  as  baig  ^ 
and  unchristian ;  and  they  sko  a^ai^ 
to  experience  to  show  that  a  hoa 
being  cannot  be  safely  trusted  8oU]r> 
the  mercy  of  anolh«r. 

But  long  before  they  attesyd  g; 
emanmpntft  the  slaves,  die  can  i 
philanthroiHSts  were  directed  io  tbott 
the  slave  traffic,  which  desolated  Afiia 
wholly  prevented  its  advance  in  d^ 
tioD,  said  encouraged  the  matoesaagjw 
the  negroes  in  the  colonies,  by  afls^ 
an  unlimited  suj^y,  and  makiiig  i  ^ 
the  planter's  interest  to  keep  19  his  0^ 
in  tbe  natural  way.  The  attest  a 
mankind  was  first  eflBsetDally  snkott 
to  the  horrors  of  this  trade  by  TVe* 
Clarkwm.  His  labours,  widi  the  eie 
the  sealoos  men,  chiefly  QuskeiSr  vk 
early  jmned  him,  prepared  the  t3t  Kf 
Mr.  Wilberforce,  who  brought  tbe  b> 
ject  before  parliament  in  1788,  asd  ir 
though,  after  his  notice,  the  motioD,o«^ 
to  his  acddental  illness,  was  firrt  ItfM^ 
forward  by  Mr.  Pitt,  Mr.  Wilberfae 
was  throughout  the  great  parlisffiSST 
leader  in  the  cause,  powerfolly  np^ 
in  the  country  by  Thomas  Clarksos  » 
others,  as  Richard  PhilUps,  G«ap^, 
risoD,  William  Allen,  all  of  tbe  Sode?  « 
Friends,  Mr.  Stephen,  who  had  beos 
the  West  Indies  as  a  banister,  lod  )^ 
Z.  Macaulay,  who  had  been  govaw  « 
Sierra  Leone,  and  had  also  reDd<= 
Jamaica.  A  bill  was  first  carried  (troap 
in  by  Sir  W.  Dolben)  to  re«il«»» 
trade  until  it  could  be  abolished,  iBdt». 
in  some  degree  diminished  the  hontss  >^. 
the  middle  passage.  But  the  ijiiestka  x> 
abolition  was  repeatedly  defeated,  set* 
1804>  when  Mr.  Wilberforce  first  cain* 
the  bill  through  the  Commoos;  it** 
thrown  out  in  the  Lords,  and  next.^"^ 
was  again  lost  even  in  the  Coooo^ 
Meanwhile  the  capture  of  the  ixef 
colonies,  especially  me  Dutch,  doHif  K 
war,  frightfully  increased  the  sfflosaitf 
the  trade,  by  opening  these  settJeBCBts^ 
British  capital;  and  at  one  time  !^ 
whole  importation  of  slaves  by  Bn^ 
vessels  amounted  to  neariy  60,000  yetf^ 
ot  whidi  about  a  third  was  for  the  ssFf)? 
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)f  our  old  colonies.  At  length,  in  1805, 
m  order  in  oonncil  prohibit^  the  slave- 
isde  in  the  conquered  colonies.  Next 
^ear  the  administration  of  Lord  Grenville 
ind  Mr.  Fox  carried  a  bill  throagh,  pro- 
hibiting British  subjects  fh>m  engaging 
n  the  trade  for  supplying  either  foreign 
ettlements  or  the  conquered  colonies.  A 
•esolution  moved  by  Mr.  Fox,  the"  last 
ime  he  took  any  part  in  public  debate, 
Wis  also  carried  in  1806,  pledging  the 
[Commons  to  a  total  abolition  of  3ie  trade 
surly  next  session,  and  this  was,  on  Lord 
jrenville's  motion,  adopted  by  the  Lords. 
Accordingly  next  year  the  General  Abo- 
ition  Bill  was  brought  in  by  Lord  Howick 
afterwards  Earl  Grey),  and  being  passed 
:)y  both  houses,  received  the  royal  assent 
)n  the  25th  of  March,  1807.  This  Act 
prohibited  slave-trading  from  and  after 
he  1st  of  January,  1808 ;  but  as  it  only 
^objected  offenders  to  pecuniary  penalties, 
t  was  found  that  something  more  was 
-equired  to  put  down  a  traJBIc  the  gains 
)f  which  were  so  great  as  to  cover  all 
osses  by  capture.  In  1810  the  House 
)f  Commons,  on  the  motion  of  Mr. 
fjrougham,  passed  unanimously  a  resolu- 
ioD,  pledging  itself  early  next  session 
effectually  to  prevent  "such  daring 
violations  of  the  law ,-"  and  he  next  year 
arried  a  bill  making  slave-trading  felony, 
mnishable  b^  fourteen  years'  transporta- 
ion,  or  imprisonment  with  hard  labour, 
n  1824  the  laws  relating  to  the  slave- 
rade  were  consolidated,  and  it  was  fur- 
her  declared  to  be  piracy,  and  punishable 
■apitally,  if  committed  within  the  Admi- 
-alty  jurisdiction.  In  1837  this  was 
changed  to  transportation  for  life,  by  the 
lets  diminishing  the  number  of  capital 
mnishments.  Since  the  Felony  Act  of 
811,  the  British  colonies  have  entirely 
reased  to  have  any  concern  in  this  traffic. 
if  any  British  subjects  have  engaged  in 
t,  or  any  British  capital  has  ^n  em- 
>arked  in  it,  the  offence  has  been  com- 
nitted  in  the  foreign  trade. 

The  Duke  of  Wellington,  while  am- 
>assador  at  Paris,  in  1814,  used  every 
effort  to  obtain  from  the  restored  Bourbon 
rovemmcnt  a  prohibition  of  the  traffic  in 
laves ;  but  the  French  West  Indian  in- 
erest  and  commercial  jealousy  of  Eng- 
and   frustrated  all  his  attempts.     The 


first  French  law  abolishing  the  slave- 
trade  was  a  decree  issued  by  Napoleon 
on  the  29th  of  March,  1815,  during  the 
Hundred  Days,  after  his  return  from  Elba. 
It  prohibited  any  vessel  from  fitting  out 
for  the  trade,  either  in  the  ports  of  France 
or  in  those  of  her  colonies ;  and  the  in- 
troduction or  sale  in  the  French  colonies 
of  any  negro  obtained  by  the  trade,  whe- 
ther earned  on  by  French  subjects  or 
foreigners.  The  influence  of  Great  Bri- 
tain was  again  strenuously  exerted  at  the 
peace  in  1816,  to  obtain  the  concurrence 
of  foreign  powers  in  the  abolition ;  and 
the  object  has  been  steadily  kept  in  view 
by  this  country,  and  every  opportunity 
of  forwarding  it  taken  advantage  of, 
down  to  the  present  time.  The  conse- 
quence has  been  that  now  nearly  all 
the  powers  in  Europe  and  America  have 
passed  laws,  or  entered  into  treaties,  pro- 
hibiting the  traffic 

To  the  General  Treaty  signed  by  the 
representatives  of  Austria,  France,  Great 
Britain,  Portugal,  Prussia,  Russia,  Spain, 
and  Sweden,  assembled  in  Congress  at 
Vienna,  on  the  9th  of  June,  1815,  was 
annexed,  as  having  the  same  force  as  if 
textually  inserted,  a  Declaration,  signed 
at  the  same  place  by  the  Plenipotentiaries 
of  certain  of  tiie  powers,  on  the  8th  of 
February  preceding,  to  the  following 
effect:— that,  seeing  several  European 
governments  had  already,  virtually,  come 
to  the  resolution  of  putting  a  stop  to  the 
slave-trade,  and  that,  successively,  all  the 
powers  possessing  colonies  in  different 
parts  of  the  world  had  acknowledged, 
either  by  legislative  acts,  or  by  treaties 
or  otiier  formal  engagements,  the  duty 
and  necessity  of  abolishing  it ;  and  that 
by  a  separate  article  of  the  late  treaty  of 
Paris  (30th  May,  1814),  Great  Britain 
and  France  had  engaged  to  unite  their 
efforts  at  this  Congress  of  Vienna  to  in- 
duce all  the  powers  of  Christendom  to 
proclaim  its  universal  and  definitive  abo- 
lition ;  tiie  members  of  the  Congress  now 
declared,  in  the  fece  of  Europe,  that  they 
were  animated  with  the  sincere  desire 
of  concurring  in  the  roost  prompt  and 
effectual  execution  of  this  measure  by  all 
the  means  at  their  disposal.  And  this 
Declaration  was  renewed  by  the  Plenipo- 
tentiaries of  Austria,  France,  Great  liri- 
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tun,  Pnusia,  and  Rossia,  assembled  in 
Congress  at  Verona,  in  resolations  adopted 
in  a  conference  held  on  the  28th  of  Mo- 
▼ember,  1822 ;  in  which,  however,  it  is 
admitted  that,  "  notwithstanding  this  de- 
claration, and  in  spite  of  the  legislative 
measures  which  nave  in  oonseqaenoe 
been  adopted  in  various  oomiitries,  and  of 
the  several  treaties  concluded  since  that 
period  between  the  maritime  powers,  this 
commerce,  solemnly  proscribed,  has  con- 
tinued to  this  very  da^;  that  it  has 
fluned  in  activity  what  it  may  have  lost 
m  extent;  that  it  has  even  taken  a  still 
more  odious  character,  and  more  dreadful 
from  the  nature  of  the  means  to  which 
those  who  carry  it  on  are  compelled  to 
have  recourse." 

The  following  will  be  found,  we  be- 
lieve, to  be  a  correct  and  complete  list  of 
tiie  treaties  and  conventions  mr  the  sup- 

Ciion  of  the  slave-trade  that  have 
made  by  this  country  with  other 
states  since  the  general  peace : — 

In  1814,  with  France,  by  Additional 
Articles  to  the  Definitive  Treaty  of  Peace 
signed  at  Paris  30th  May  (enga^ng  that 
the  slave-trade  should  be  abolished  by 
the  French  government  in  the  course  of 
five  yean) ;  and  with  tiie  Netherlands,  by 
treaty  of  London,  13th  August  Its  abo- 
lition had  also  been  stipulated  in  the 
Treaty  of  Kiel,  concluded  with  Denmark 
on  the  14th  of  January. 

In  1815,  with  France,  by  Additional 
Article  to  Definitive  Treaty  signed  at 
Paris  20tii  November  (by  which  the  two 
powers,  having  each  already,  in  their  re- 
pective  dominions,  prohibited,  widiout 
restriction,  their  colonies  and  subjects 
from  taking  any  part  whatever  in  the 
slave-trade,  engage  to  renew  their  efforts, 
through  their  ministers  at  the  courts  of 
London  and  Paris,  for  its  entire  and  defi- 
nitive abolition);  and  with  Portugal,  by 
Treaty  signed  at  Vienna  22nd  January 
(referring  to  Treaty  of  Alliance  concluded 
at  Rio  de  Janeiro  19th  February,  1810, 
in  which  the  Prince  Regent  of  Portugal 
had  declared  his  determination  to  adopt 
the  most  efficacious  means  for  bringing 
about  a  gradual  abolition  of  the  slave- 
trade  ;  and  making  it  now  unlawful  for 
any  of  the  subjects  of  the  crown  of  Por- 
tugal to  purchase  slaves,  or  to  carry  on 


the  slave-trade,  on  any  part  of  the  cctft 
of  Africa  to  the  northward  of  tbe  efss- 
tor).  • 

In  1817,  with  Portugal,  by  Cob^iiib 
dgned  at  London  28th  Jnly  (pnlabi^ 
universally  the  carrying  <m  of  the  sbx«- 
trade  by  Portuguese  vessels  Umd  ft: 
any  port  not  in  the  domiiiioiis  of  lusUcst 
Faithful  Majesty ;  and  restrictisg  h  m 
other  circumstances) ;  with  PortBfil,  ^ 
Separate  Article,  «igned  at  LoodoB  11^ 
September  (referring  to  arrangesHflis  tt 
be  adopted  ^'as  soon  as  the  total  aboiitis! 
of  the  slave-trade,  for  the  snbjeds  (4  tk 
crown  of  Portugal,  shall  have  tike 
place  ") ;  with  Spain,  by  Treaty  spd  fi 
Madrid  23rd  September  (by  whiek  ^ 
Catholic  Majesty  engages  that  tiw^^ 
trade  shall  be  abolished  thronghost  the 
entire  dominions  of  Spain  on  the  306  d 
May,  1820,  and  that  in  the  mean  tiw  t 
shall  not  be  lawful  for  any  of  thesolnns 
of  the  crown  of  Spain  to  purchase  sto^ 
or  to  carry  on  tiie  slave-trade*  c«  t^ 
part  of  the  coast  of  Africa  to  the  nodi  >^ 
the  equator,  or  in  vessels  bound  ice  sj 
port  not  in  the  dominions  of  his  d&di 
Majesty;  and  by  which  the  restrkOGS 
under  which  the  trade  may  be  cairini^' 
in  other  circumstances  are  speci&^ 
and  with  Radama,  king  of  Madtgiat^ 
and  its  dependencies,  by  Treaty  siga^^' 
Tamatave  23rd  October. 

In  1818,  with  the  NetheriandL  ^ 
Treaty  signed  at  the  Ha«iie  4tfa  Ui} 
(specifying  restrictions  under  whidi^ 
reciprood  ri^ht  of  visitation  and  srsrr: 
is  to  be  exercised). 

In  1820,  with  MadagaFCsr,  by  A^> 
tional  Articles  agned  at  Tananarinci 
11th  October. 

In  1822,  with  Imaum  of  Musctt.  ^ 
Treaty  signed  at  Muscat  10th  'Stf^' 
ber;  witii  Netherlands,  by  Explaaanc? 
and  Additional  Articles,  signed  at  Bi«- 
sels  31  St  December;  and  with  ^a^- 
by  Explanatory  Artide  signed  at  Nadr:- 
10th  December. 

In  1823,  with  Netherlands,  by  Ac- 
tional Article  signed  at  Brussels  2i'^ 
January;  with  Portugal,  by  Additks^ 
Articles  signed  at  Lisbon  1 5th  Much 
and  with  Madagiscar,  by  Additiocsl  Ar- 
ticles signed  at  Tamatave  3 1st  May. 

In  1824>  wiOi  Sweden,  by  Trealr  y^ 
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Stockholm,  6th  NoTember  (arranffing 
reciprocal  right  of  Yisitation  by  the  ships 
of  war  of  the  two  countries). 

In  1826,  with  Brazil,  by  Treaty  of 
Rio  de  Janeiro,  23rd  November  (renew- 
ing, on  the  separation  of  that  empire  firom 
Portugal,  the  stipulations  of  the  treaties 
sabsisting  with  the  latter  power). 

In  1831,  with  France,  by  Convention 
of  Paris,  30th  November  ^stipulating  mu- 
tual right  of  search,  withm  certain  seas, 
by  a  number  of  ships  of  war  to  be  fixed 
every  year  Ibr  each  nation  by  special 
agreement). 

In  1838,  with  France,  by  Supplemen- 
tary Convention  of  Paris,  22na  March 
r  further  regulatine  the  right  of  visitation 
by  duly  authorized  cruisers). 

In  1834,  with  Denmark,  by  Treaty  of 
Copenhagen,  26th  July  (containing  the 
accession  of  his  Danish  Majesty  to  the 
Conventions  between  Great  Britain  and 
France  of  1831  and  1833);  with  Sar- 
dinia, by  Treaty  of  Turin,  8th  August 
(containing  accession  of  that  power  to 
same  conventions);  and  with  Sardinia, 
by  Additional  Article,  signed  at  Turin, 
8th  December  (respecting  place  of  land- 
ing of  negroes  found  in  vessels  with  Sar- 
dinian flag). 

la  1835,  with  Spain,  by  Treaty  of 
Madrid,  28th  June  (abolishing  slave- 
trade  on  pirt  of  Spain  henceforward, 
totally  and  finally,  m  all  parts  of  the 
world ;  and  regulating  a  reciprocal  right 
of  search) ;  and  with  Sweden,  by  Addi- 
tional Article  to  Treaty  of  1824,  signed 
at  Stockholm  1 5th  June. 

In  1837,  with  Tuscany,  by  Convention 
signed  at  Florence  24th'  November,  con- 
taining accession  of  the  Grand  Duke  of 
Tuscany  to  French  Conventions  of  1831 
and  1833) ;  with  Hanse  Towns,  by  Con- 
vention signed  at  Hamburg  9th  June 
(to  same  effect) ;  and  with  Netherlands, 
by  Additional  Article  to  Treaty  of  1818, 
signed  at  the  Hague  7th  February. 

In  1838,  with  Kingdom  of  the  Two 
Sicilies,  by  Convention  signed  at  Naples 
14th  Febniary  (containing  accession  of 
his  Sicilian  Alajesty  to  French  Conven- 
tions of  1 831  and  1833). 

In  1839,  with  Republic  of  Venezuela, 
by  Treaty  siped  at  Caracas  15th  March 
(abolishing  for  ever  the  traffic  in  slaves, 


so  fiu*  as  it  consists  in  the  conveyance  of 
negroes  from  Africa ;  expressing  the  de- 
termination of  Venezuela  to  preserve  in 
force  the  provisions  of  a  law  passed  in 
February,  1825,  declaring  Venezuelans 
found  engaged  in  that  trade  to  be  pirates 
and  punishable  with  death,  and  regulat- 
ing a  mutual  right  of  visitation);  with 
Chile,  by  Treaty  signed  at  Santiago  19th 
January;  with  Uruguay,  by  Treaty 
signed  at  Montevideo  ISth  July;  with 
Argentine  Confoderation,  by  Treaty 
siped  at  Buenos  Ayres  24th  May ;  and 
with  Havti,»by  Convention  signed  at 
Port-au-Prince  2Srd  December. 

In  1840,  with  Bolivia,  by  Treaty  signed 
at  Sucre  25th  September;  and  with 
Texas,  by  Treaty  signed  at  London  16th 
November. 

In  1841,  with  France,  by  Treaty  signed 
at  Paris  20th  December,  which  however 
the  French  government  afterwards  re- 
fused to  ratify ;  with  Mexico,  by  Treaty 
siped  at  Mexico  24th  February;  and 
with  Austria,  Prussia,  and  Kussia,  by 
Treaty  signed  at  London  20th  December. 

In  1842,  with  the  United  States  of 
North  America,  by  Treaty  siped  at 
Washington  9th  Au^t  (stipulating  that 
each  party  shall  mamtain  on  the  coast  of 
Africa  a  naval  force,  carrying  in  all 
not  less  than  eighty  gnns,  '*to  enforce, 
separately  and  respectively,  the  laws, 
rights,  and  obligations  of  each  of  the  two 
countries  for  the  suppression  of  the  slave- 
trade  ;  the  said  squadrons  to  be  indepen- 
dent of  each  other,"  but  **  to  act  in  con- 
cert and  co-operation,  upon  mutual  con- 
sultation, as  exigencies  may  arise  ") ;  with 
the  Argentine  Republic;  and  with  the 
Republic  of  Hayti. 

In  1842,  with  Portugal,  by  Treaty 
signed  at  Lisbon  3rd  July. 

In  1845,  with  Brazil ;  and  with  France, 
by  a  Convention  signed  at  London  on  the 
29th  of  May  (by  which  each  power  is  to 
keep  up  an  equal  naval  force  on  the 
western  coast  of  Africa,  and  the  right  of 
visitation  is  to  be  exercised  only  by 
cruisers  of  the  nation  whose  flag  is  car- 
ried by  the  suspected  vessel^. 

The  History  of  the  Abolition  is  to  be 

found  in  the  work  under  that  title  by  T. 

Clarkson  (edition  1834),  and  the  state  of 

the  law,  as  well  as  the  treatment  of  slaves 

3a2 


SLAVE,  &c 


[724] 


SLAVE,  &c 


practieally  in  the  colonies,  is  most  fblly 
treated  of  in  a  work  on  that  subject  by 
Mr.  Stephen.  The  writings  of  the  late 
Sir  John  Jeremie  also  contain  much 
useful  infoimation  on  the  condition  of 
slayery  in  the  British  colonies  just  be- 
fore the  Emancipation  Act  T.  Clarkson's 
other  works  on  the  nature  of  tiie  traffic, 
which  first  exposed  it  to  the  people  of 
this  country,  were  published  in  1787.  * 

The  slave-trade  was  suppressed,  but 
slavery  continued  to  exist  in  the  British 
colonies.  In  1834  the  British  parliament 
passed  an  act  by  which  slavery  was  abo- 
lished in  all  British  colonies,  and  twenty 
millions  sterling  were  voted  as  compen- 
sation money  to  the  owners.  This  act 
(3  &  4  Wm.  IV.  c.  73)  stands  prominent 
in  the  history  of  our  age.  No  other  na- 
tion has  imitated  the  example.  The 
emancipated  negroes  in  the  British  colo- 
nies were  put  on  the  footing  of  appren- 
ticed labourers.  By  a  suMequent  act 
(1  Vic.  c.  19")  all  apprenticeships  were  to 
cease  aft^r  the  1st  of  August,  1840,  but 
the  day  was  anticipated  in  all  the  West 
Indian  colonies  by  acts  of  the  colonial  le- 
gislatures. Slavery  exists  in  the  French, 
Dutch,  Spanish,  and  Portuguese  colonies, 
and  in  the  southern  states  of  the  North 
American  Union.  The  new  republics  of 
Spanish  America,  generally  speaking, 
emancipated  their  slaves  at  the  time  of 
the  revolution.  As  the  slave  population 
in  general  does  not  mdntain  its  numbers 
by  natural  increase,  and  as  plantations  in 
America  are  extended,  there  is  a  demand 
for  a  fresh  annual  importation  of  slaves 
from  Africa,  which  are  taken  to  Brazil, 
Cuba,  Puerto  Rico,  and  Monte  Video. 
In  a  recent  work,  'The  African  Slave- 
Trade  and  its  Remedy,*  by  Sir  T.  Powell 
Buxton  (who,  after  Mr.  Wilberforce's  re- 
tirement, took  a  most  active  part  in  par- 
liament on  the  subject  of  slavery),  it  is 
calculated,  apparently  on  sufficient  data, 
that  not  less  than  150,000  negro  slaves 
are  annually  imported  ft-om  ^rica  into 
the  above-mentioned  countries  in  contrar 
vention  to  the  laws  and  the  treaties  ex- 
isting between  Great  Britain  and  Spain 
and  Portugal,  the  local  authorities  either 
winking  at  the  practice  or  being  unable 
to  prevent  it.  Since  the  slave-trade  has 
been  declared  to  be  illegal,  the  suffi^rings 


of  the  slaves  on  their  passage  acros:k 
Atiantic  have  been  greatiy  h»r^ 
owing  to  its  being  necessary  for  siassrn 
of  slave-traders  to  conceal  their  oi^ 
by  cooping  up  the  negroes  in  t  stli 
compass,  and  avoiding  the  British  ens- 
ers ;  they  are  often  thrown  overboari  s 
a  chace.  There  is  a  considerable  Ic«s  e^' 
life  incident  to  the  seizing  of  sIiTcs^y 
force  in  the  hunting  excorsioos  aft?  » 
groes,  and  in  the  wars  between  the  chkf- 
tains  of  the  interior  fi>r  the  jm^^f 
making  captives.  There  is  a  loss  oo  tkL* 
march  to  the  sea-coast ;  the  loss  is  ^ 
middle  passage  is  reckoned  on  an  tTm.-? 
at  one-fourth  of  the  cargo;  and,  b(^'^<^ 
this,  there  is  a  further  loss,  after  Issdi^ 
in  what  is  called  the  **  seasoning''  cf  > 
slaves.  The  Portuguese  and  £nsls- 
flags  have  been  openly  used,  withtkftA.- 
nivance  of  the  authorities,  for  carrjis^  ^ 
the  slave-trade.  The  Spanish  flag  l^^l^ 
been  used,  though  less  openly,  sad  «i^ 
greater  caution,  owing  to  the  tresn  ^ 
tween  England  and  Spain  which  fonaaiij 
abolishes  the  slave-trade  on  the  ptfttf' 
Spain.  A  mixed  commission  ooen  c: 
Spaniards  and  British  exists  at  Haviu* 
try  slavers ;  but  pretexts  are  never  wse- 
ing  to  elude  the  provisions  of  the  tzvin 
There  seems  indeed  to  be  a  grest  £> 
ficulty  in  obtaining  the  sincere  &h^ 
tion  of  all  Christian  powers  to  pat  ^^- 
the  slave-trade  efiectually,  altbosshir^ 
certain  that  in  all  but  the  Portugoese  k^ 
Spanish  settiements  the  traffic  has  d-"" 
almost  entirely  ceased. 

Besides  the  slave-trade  on  the  Atb&Q*- 
there  is  another  periodical  exportati-x  ^' 
slaves  by  caravans  from  Soodan  » '^< 
Barbary  states  and  Eg^pt,  the  asais 
number  of  which  is  varioij^y  estimat'^i 
at  between  twenty  and  thirtv  thooat' 
There  is  also  a  trade  carried  on  bj  li' 
subjects  of  the  Imaum  of  Muscat  vbo  ex- 
port slaves  in  Arab  vessels  from  Zann^. 
and  other  ports  of  the  eastern  coast  d 
Africa,  to  Arabia,  Peraa,  India,  Ja^^. 
and  other  places.  In  a  despatch,  di^ 
Zanzebar,  May,  1839,  Captain  Cq^<<^ 
mates  the  slaves  annually  sold  ia  '•^ 
market  to  be  50,000.  The  Pditnps? 
also  export  slaves  from  their  aectUsi^c^* 
on  the  Mozambique  coast,  to  Gos,  P'-i 
and  their  other  Indian  possesdoos^ 
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By  a  law  of  the  Kor£n,  which,  however, 
is  not  alwap  observed  in  all  Mohamme- 
dan countnes,  no  Mnssalman  is  allowed 
to  enslave  one  of  his  own  faith.  The 
Moslem  negro  kingdoms  of  Soudan  supply 
tbe  slave-trade  at  the  expense  of  their 
paean  subjects  or  neighbours,  whom  they 
sell  to  the  Moorish  traders.  Mohammedan 
powers  will  probably  never  suppress  this 
trade  of  their  own  acoord. 

There  is  a  considerable  internal  slave- 
trade  in  the  United  States  of  North  Ame- 
rica. Negroes  are  bred  and  sold  in  Mary- 
land and  Virginia,  and  some  other  of  the 
slave-holding  states,  and  carried  to  the 
more  fertile  lands  of  Alabama,  Louisiana, 
and  other  southern  states. 

It  is  maintained  by  some  that  the  Afri- 
can slave-trade  cannot  be  effectually  put 
down  by  force,  and  that  the  only  chance 
of  its  ultimate  suppresraon  is  by  civilizing 
central  Africa,  by  encouraging  agricultu- 
ral industry  and  legitimate  branches  of 
commerce,  and  at  the  same  time  spread- 
ing education  and  Christianity ;  and  also 
by  giving  the  protection  of  the  British 
flag  to  those  negroes  who  would  avail 
themselves  of  it  It  is  certain  that  if 
other  countries  will  not  exert  themselves, 
the  abdition  must  be  postponed  to  this 
remote  period.  The  Africans  sell  men 
because  they  have  no  other  means  of  pro- 
caring  European  commodities,  and  there 
seems  no  doubt  that  one  result  of  the 
slave-trade  is  to  keep  central  Africa  in 
a  state  of  barbarism. 

The  amount  of  the  slave  population 
now  existing  in  America  is  not  easily  as- 
certained. By  the  census  of  1835  Brazil 
contained  2,100,000  slaves.  The  slaves 
in  Cuba,  in  1826,  were,  according  to 
Humboldt,  about  260,000.  In  the  United 
States  the  number  of  slaves  was  2,487,355 
by  the  census  of  1840,  which  is  478,324 
more  than  ^e  number  according  to  the 
census  of  1830. 

Societies  for  the  ultimate  and  universal 
abolition  of  slavery  exist  in  England, 
France,  and  the  United  States,  and  they 
publish  their  Reports;  and  a  congress 
was  held  in  London,  June,  1840,  of  dele- 
gates from  laftny  countries  to  confer  upon 
the  means  of  effecting  it  The  American 
Society  has  formed  a  colony  called  Libe- 
ria, near  Cape  Mesarado,  on  Uie  west 


coast  of  Africa,  where  negroes  who  have 
obtained  their  freedom  m  the  United 
States  are  sent,  if  they  are  willing  to  go. 
The  English  government  has  a  colony  for 
a  similar  purpose  at  Sierra  Leone,  where 
negroes  who  have  been  seized  on  board 
slavers  by  English  cruisers  are  settled. 

SMALIy  DEBTS.  [Insoltekcy;  Re- 
quests, Courts  of.] 

SMUGGLING  is  the  clandestine  in- 
troduction of  prohibited  goods;  or  the 
illicit  introduction  of  goods  by  the  eva- 
sion of  the  legal  duties.  Excessive  duties 
present  a  temptation  to  men  to  evade 
them*;  and  the  law  loses  a  great  part  of 
its  moral  influence  when  it  first  tempts  to 
violation  of  it  and  then  punishes  the 
offence.  In  jwirts  of  a  country  where  a 
"free  trade"  is  extensively  carried  on, 
the  smuggler  is  rather  a  popular  person 
than  otherwise ;  in  some  countries,  as  in 
Spun,  still  more  than  in  England.  His 
neighbours  do  not  usually  recard  his 
mode  of  acquiring  a  livelihood  disgrace- 
ful, but  rather  look  upon  him  as  a  bene- 
factor who  supplies  them  with  necessa- 
ries and  luxuries  at  a  cheap  rate.  **To 
pretend,"  says  Adam  Smith,  "to  have 
any  scruple  about  buying  smuggled  goods 
would  in  most  countries  be  regarded  as 
one  of  those  pedantic  pieces  of  nypocrisy 
which,  instead  of  gaining  credit  with 
anybody,  serve  only  to  expose  the  person 
who  pretends  to  practise  them  to  the  sus- 
picion of  being  a  greater  knave  than  the 
rest  of  his  nei^bours."  This  is  probably 
rather  too  strongly  expressed ;  but  many 
persons  even  attach  a  fictitious  value  to 
goods  which  have  been  smuggled,  on  ac- 
count of  tiieir  cheapness  and  supposed 
excellence;  and  indeed  articles  which 
have  duly  passed  through  the  custom- 
house are  frequently  offered  for  sale  as 
contraband.  It  is  the  crimes  and  the 
moral  evils  which  are  the  offspring  of 
smuggling  that  are  to  be  dreaded  rather 
than  smuggling  itself.  The  true  remedy 
is  a  wise  tari£  It  annihilates  a  traffic 
which  no  ingenuity  can  ever  put  down ; 
for  all  experience  proves  that  so  long  as 
a  profit  can  be  maae  by  smuggling  suffi- 
cientiy  high  to  counterbalance  the  neces- 
sary nsk,  It  will  not  fiiil  to  flourish.  The 
decrees  of  Berlin  and  MiUn,  instead  of 
annihilating   commerce,  only  forced  it 
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into  extraordinary  channels.  Silk  from 
Italy,  for  example,  instead  of  being  re- 
ceived in  England  by  the  most  direct 
means,  often  arrived  by  way^  of  Archangel 
and  Smyrna ;  in  the  former  instance  being 
two  years,  and  in  the  latter  twelve  months 
on  its  passage.  The  slave-trade  is  an- 
other instance  of  the  impossibility  of 
putting  a  stop  to  any 'traffic  which  is  a 
source  of  great  profit  The  slave-traders 
of  the  Havauna  gave  from  35  to  40  per 
cent,  as  a  premium  of  insurance  on  their 
African  risks;  but  at  this  rate  the  as- 
surance companies  did  not  realise  a  profit, 
though  they  sustained  no  serious  loss. 
This  proves  that  nearly  two  ou^of  everj- 
three  adventurers  are  successful ;  and  as 
one  out  of  three  would  at  least  have 
covered  all  loss,  the  difference  makes  a 
profit  of  at  least  cent,  per  cent  to  the 
slave-dealer.  Until  this  profit  be  re- 
duced, the  slave*  trade  cannot  be  effec- 
tuaUy  suppressed.  (Tumbull's  Cuha, 
1840.)  Whenever  duties  exceed  30  per 
cent  ad  valorem,  it  is  impossible  to  pre- 
vent a  contraband  trade. 

We  have  only  to  examine  the  tariff  of 
any  country  to  ^  know  if  smuggling  is 
practised ;  and  if  a  bad  system  of  com- 
mercial policy  has  been  long  pursued, 
there  the  smuggler  will  be  found.  The 
contrabatuHsta  of  Spain  figures  in  novels 
and  tales  of  adventure.  In  no  country 
is  the  iUidt  trade  so  general  and  exten- 
sive. The  exports  to  Gibraltar  from 
England  consiaerably  exceed  a  million 
sterling  per  annum,  and  a  yery  large 
proportion  of  British  goods  is  introduced 
by  smugglers  into  tne  interior.  Mr. 
Porter  states  (Progress  ff  the  Nation^  ii. 
Ill)  that  nearly  the  whole  of  the  tobacco 
imported  into  Gibraltar,  amounting  to 
from  6  to  8  million  lbs.  per  annum,  is 
subsequently  smuggled  into  Spun,  where 
the  article  is  one  of  the  royal  monopolies. 
On  the  French  frontier  the  illicit  trade  is 
equally  active. 

The  vicinity  of  France  and  England, 
and  the  injudicious  character  of  their  re- 
spective tariffs,  have  encouraged  smug- 
gling to  a  large  extent  on  both  sides  of 
the  Channel.  Spirits,  tea,  tobacco,  and 
silk  goods,  and  more  particularly  brandy, 
from  the  high  duties  imposed  on  it  in  this 
country,  have  constituted  ^e  most  im- 


portant articles  of  smuggtiug  from  Fimcv- 
to  England.  The  total  amount  of  ^a^ 
evaded  in  1831  by  the  smngsiiss  «' 
French  poods  into  the  United  Sin^dcBi 
was  estimated  to  exceed  SOOvOOOL.  ei- 
clusive  of  tobacco^  "  whole  carfoes  d 
which  are  sometimes  iDtrodnoed  frva  tiiz: 
French  bonding  warehouses  into  lie- 
land/'  {Report  on  the  Coaunerrtcl  £^ 
lations  between  France  cmd  JEmghad,  ^ 
Mr.  Poulett  Thomson  (late  Lord  Syden- 
ham) and  Dr.  Bow  ring.)  £nfr]ish  ^^t^ 
are  also  largely  smuirgled  into  Frsast 
The  extensive  laud  frontier  of  FrsKt. 
and  the  offices  for  collecting  the  sftr-i 
duties  in  inland  towns,  give  rise  to  s.st 
peculiarities  in  the  smugglins-trvir  b 
France.  It  is  not  sufficient  to  Tazid  met- 
chandise  on  the  coast,  as  in  EDglond,  Is 
it  has  to  pass  the  local  eiistoi&-hoca5  n 
the  bamers  of  &e  large  towns.  Tks 
adds  greatly  to  the  difficnltr  ajid  expoe 
of  smuggling.  It  is  stated  that  in  1^31 
the  premium  on  landing  English  wooUss 
on  the  French  coast  was  55  per  cent;  s 
the  barriers  of  Paris  63  per  eent;  asi 
within  the  walls  10  per  cent,  additkn. 
making  in  all  73  per  cent ;  the  preaiis 
on  cotton  goods  being  65  per  eent  Eu- 
lish  goods  are  chiefly  introduced  bj  tbi> 
Belgian  frontier,  and  the  smnggicrs  bff» 
their  depdts  at  Cambray,  St.  Qnefiax. 
Ypres,  Toumay,  Mons,  and  other  tevi^ 
in  the  adjacent  departments.  Is  tk 
Report  of  1831,  already  quoted,  it  is  5tsfi< 
that  in  that  year  the  amount  of  Britii^ 
ffoods  smuggled  into  France  by  &» 
frontier  exceeded  2,000,000/.  m  valge: 
but  if  the  ports  on  the  Channd  wrrthr 
cluded  (of  which  no  estimate  b  give&\ 
this  amount  would  be  greatly  increased. 
Cotton-twist  is  the  most  important  aitsele 
in  the  illicit  trade.  Cottou-yanis,  wba 
once  lodged  in  the  mann&ctnrer's  vaif- 
house,  cannot  be  seized,  and  in  v&t- 
qnence  of  the  article  being  essentbl  k* 
the  progress  of  manufocturing  iadBSCy 
in  France,  the  government,  mstead  o( 
reducing  the  dut^,  in  some  degree  caa- 
nives  at  its  illicit  introduction. 

The  nature  of  the  frontier  hj  whjek  t 
country  is  bounded  neoessarilT  €uata»s 
considerable  influence  on  the  eaaiaeter  e^ 
its  tariff.  It  would,  for  ejcam|de.  kt 
nearly  impossible  to  prevont  tihe  mutt 
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Idling  of  British  goods  into  the  United 
States  on  the  Canadian  frontier,  if  the 
duties  on  importation  were  exoessiye. 
In  1822  the  cost  of  preventing  smug- 

fling  in  England  was  enormous.  The 
'reTentive  Service  and  the  Coast  Block- 
ade were  organized  for  this  purpose,  and 
were  aided  by  a  fleet  of  fifty-two  revenue 
cruisers.  In  1822  and  1823  there  were 
captured  on  the  English  coast  52  vessels 
and  385  boats  engi^ed  in  smuggling. 
For  the  half-year  ending  April,  1823,  the 
cost  of  this  department  of  the  public  ser- 
vice amounted  to  227,145/.,  and  the  sei- 
zures were  valued  at  67,000/. .  The  Coast 
Blockade  consisted  of  1500  officers  and 
seamen  of  the  royal  navv,  who  were  em- 
ployed on  shore  under  the  orders  of  the 
Admiralty;  and  the  Coast  Guard  was 
under  the  authority  of  the  Board  of  Cus- 
toms. In  1 832  upwards  of  1 8 1,000/.  had 
been  expended  in  building  cottages  for 
the  officers  and  men  of  the  Coast  Guud  in 
Kent  and  Sussex.  Lord  Congleton  esti- 
mated the  total  annual  cost  of  protecting 
the  revenue  in  1831  at  from  700,000/.  to 
800,000/. 

For  several  years  fluent  conflicts 
took  place  between  the  officers  of  the 
revenue  and  smugglers,  who  were  gene- 
rally aided  by  the  country-people.'  In 
1830  there  were  116  persons  under  con- 
finement in  England,  and  64  serving  in 
the  navy  as  a  penalty  for  smuggling 
offences.  The  counties  on  the  Scottish 
border  were  at  one  period  rapidly  becom- 
ing demoralized  by  smugsling,  the  duties 
on  spirits  being  much  higher  in  Engluid 
than  in  Seotland.  In  two  years  163  m- 
formations  were  laid  in  the  counties  of 
Northumberland  and  Cumberland  for 
smuggling  spirits.  The  duties  beiuff  re- 
duced more  nearly  to  an  equality,  mese 
evils  ceased  on  the  border ;  and  the  quan- 
tity of  sprits  charged  with  duty  in  Scot- 
land rose  from  2^  million  gallons  in  1822, 
to  nearly  six  million  gallons  in  1825. 
The  reduction  of  the  duties  on  silks,  tea, 
and  other  articles,  has  done  more  to  re- 
press smutting  than  all  the  efforts  of  the 
revenue  ^oers  aided  by  a  large  armed 
force.  In  1841  the  number  of  persons 
under  confinement  in  EngUmd  for  offences 
sgainst  the  Customs  kws  was  65»  all  for 
periods  under  six  months,  with  two  ex- 


ceptions ;  in  Ireland  there  were  none  un- 
der confinement 

The  direct  cost  incurred  for  the  pro- 
tection of  the  Customs  revenue  was  as 
follows  in  1840 : — Harbour  vessel8,7250/. ; 
Cruisers,  118,543/.;  Preventive  Water- 
Guard,  349,474/.;  Land  Guard,  19,662/. : 
total,  494,930/.  The  Board  of  Excise 
employs  cruisers  for  the  protection  of  the 
revenue  collected  under  its  authority,  the 
cost  ofwhich  amounted  to  5458/.  in  1840  ; 
and  also  a  force  in  Ireland  called  the 
Revenue  Police,  whose  maintenance  in 
the  above  year  cost  42,095/.  The  total 
charge  for  collecting  and  protecting 
the  Customs  and  Excise  revenues  of 
the  United  Kingdom  was  2,309,611/.; 
namely,  1,286,353/^  or  5/.  8s.  Q^d.  per 
cent,  for  the  Customs;  and  1,023,258/., 
or  6/.  10s.  \li<L  per  cent,  for  the  Excise. 
In  1835  the  number  of  persons  employed 
in  the  department  of  the  Customs  was 
11,600;  and  in  the  Exdse  6072.  The 
present  Acts  relating  to  smuggling  are 
3  &  4  Wm.  IV.  c.  53,  and  4  &  5  Wm. 
IV.  c.  13. 

•  SOCCAGE  (more  correctiy  socage) 
in  its  original  signification,  according  to 
Bracton,  Littieton,  and  others,  is  service 
rendered  by  a  tenant  to  his  lord  by  the 
soc  (soke^  or  ploughshare.  The  term  was 
afterwaros  extended  to  all  services  ren- 
dered which  were  of  an  ignoble  or  non- 
military  character,  and  were  fixed  in 
their  nature  and  quali^.  The  certainty 
of  the  services  to  be  rendered  distinguished 
socage  tenure  from -tenure  in  chivalry,  or 
by  knight's  service,  on  the  one  hand, 
and  ftom  tenure  in  pure  villenage  by  ar- 
bitrary service^  on  the  other ;  and  there- 
fore Littleton  says,  §  118,  **A  man  may 
hold  of  his  lord  by  fealty  [Fealty]  only ; 
and  such  tenure  is  a  tenure  in  socage ;  for 
every  tenure  which  is  not  a  tenure  m  chi- 
valry is  a. tenure  in  socage." 

Socage  is  said  by  old  writers  to  be  of 
three  kinds :  socage  in  frank  tenure ;  so- 
cage in  antient  tenure;  and  socage  in 
base  tenure.  (Old  Tenures,  125,  126; 
Old  Natvara  Brevium,  tide  Garde.^  The 
second  and  third  kinds  are  now  called  re- 
spectively tenure  in  antient  demesne  and 
copyhold  tenure.  The  first  kind  is  called 
free  and  common  socage,  to  distinguish  it 
from  the  two  others*  though  as  the  term 
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socage  has  long  ceased  to  be  applied  to 
the  two  latter,  socage  and  free  and  com- 
mon socage  now  mean  one  and  the  same 
thing. 

Brides  fealty,  which  the  tenant  in  so- 
cage, like  erery  other  tenant,  is  bound  to 
do  when  required,  the  tenant  in  socage,  or, 
as  he  was  formerly  called,  the  socager  or 
sockman,  is  bound  to  give  his  attendance 
at  his  loid's  coart*baron,  if  the  lord  holds 
a  court-baron  either  for  a  manor  [Manob] 
or  for  a  seigniory  in  gross.  A  tenant  in 
socage  may  hold  by  f^ty  only  (Littleton, 
i  130),  for  fealty  is  a  service.  If  th« 
tenant  in  socage  holds  by  fealty  and  cer- 
tain rent  to  pay  yearly,  &.,  the  lord  shall 
have  of  the  heir  of  his  tenanf  as  much 
as  the  rent  amounts  unto  which  he  payeth 
yearly.  This  payment  on  the  death  of  a 
tenant  is  a  relief.  Many  of  these  rents 
are  of  little  value,  as  a  pound  of  pepper,  a 
number  of  capons  or  hens,  or  a  pair  of 
gloves  (Littleton^  §  128). 

Both  forfeiture  and  escheat  are  incident 
to  tenure  in  socage,  as  they  were  also  to 
tenure  by  knight's'servioe.  [Escheat.] 
In  that  species  of  socage  tenure  whidi  is 
called  gavelkind  [Gavelkind]  there  is 
no  forfeiture. 

Wardship  is  also  incident  to  this  tenure. 
But  this  incident  is  not,  as  formerly  in 
knight's  service,  a  benefit  given  to  the 
lord,  but  a  burthen  imposed  on  the  in- 
fant's next  friend  of  fuU  age,  who  must 
however  be  a  person  not  capable  of  inhe- 
riting the  estate  upon  his  young  kins- 
man's death. 

By  the  mutual  consent  of  lord  and  te- 
nant, socage  tenure  might  have  been  con- 
verted into  tenure  by  knight's  service,  or 
tenure  by  knight's  service  into  tenure  in 
socage.  It  sometimes  happened  that  the 
tenant  held  by  knight's  service  of  a  lord 
who  held  in  socage ;  and,  more  frequently, 
that  a  tenant  held  in  socage  of  a  lord  who 
held  by  knight's  service. 

In  particular  districts  some  of  the  iii- 
cidents  of  tenure  by  knight's  service  were 
by  custom  annexed  to  the  tenure  in  so- 
cage. Thus  in  the  diocese  of  Winchester 
the  lord  cliumed  the  wardship  and  mar- 
riage of  his  socagers. 

Before  the  abolition  of  feudal  burthens 
by  the  Commonwealth,  confirmed  upon 
the  Restoration  by  12  Car.  II.  c.  24,  te- 


nants in  socage  were  bound  to  pay  ».<» 
upon  every  2oT.  of  annoal  valiie,aE  so  vi 
for  ma3ung  the  lord's  son  a  knight,  mi 
the  same  for  marrying  the  lords  f^^ta 
daughter.  This  tenure  was  who  sa^jes 
to  the  payment  of  fines  upon  alieoai^ns 

By  the  above  statute,  the  pnivtsair^  of 
which  were  extended  to  Ireland  bj  & 
Irish  act  of  14  &  15  Car.  IL  c:  19.  t^ 
nure  by  knighf  s  service  was  abefiibed 
lind  all  lands>  with  the  exeepdoo  of  ecdc- 
siastical  lands  held  in  fhse  alms  [Fam- 
AUioiGN e],  were  directed  to  be  held  3 
free  and  common  socage,  whielv  viih  ix 
limited  exception  in  fitvoar  of  lanis  ktU 
iu  frankahnoigne,  is  now  the  wuvnsJ 
tenure  of  real  properly  tfaroogboiit  Ecj- 
land  and  Ireland,  and  those  ooks^K* 
which  have  been  settled  by  the  ^igfii^ 

It  is  true  that  a  large  portioo  of  tb« 
soil  of  all  those  countries  is  held  by  ks^ 
holders,  and  in  England  also  by  co^- 
holders ;  but  the  freehold  of  the  land  faek 
by  leaseholders  and  copyholders  is  :i 
their  lords  or  lessors,  who  hold  that  free 
hold  by  socage  tenures.  (On  socage  te- 
nures, see  Coke  on  Littleton^  §  1 17,  &«. 
and  the  notes  in  Butler's  edition.) 

SOCIAL  CONTRACT,  or  OB!- 
GINAL  CONTRACT.  Blacbafi^ 
{Com.  I  p.  48)  writes  as  f«^lovs>- 
^  Though  Socie^  had  not  its  fbrnal  ^«^ 

Sinning  from  any  convention  of  indi^ 
uals  actuated  by  their  wants  and  fecrv 
vet  it  is  the  s«rm  of  their  weakness  sei 
imperfection  that  kem  mankind  tc»«thef. 
that  demonstrates  the  neoessily  of  lib  • 
union,  and  that  therefore  is  the  solid  tpi 
natural  foundation  as  well  as  the  taat& 
of  civil  society.  And  this  is  what  V7 
mean  bv  the  original  contract  of  sodrtt 
which  though  perhaps  in  no  instance  it 
has  ever  been  formally  expressed  at  t^ 
first  institution  of  a  state,  yet  in  natis* 
and  reason  must  always  be  miademtoi 
and  applied  in  the  very  act  of  nssoeia&ce 
together^namely,  that  die  whole  shoeie 
protect  its  parts,  and  that  every  j^^ 
should  pay  obedience  to  the  will  of  the 
whole;  or  in  other  words,  that  the  cm- 
munity  should  guard  the  rights  of  f»c)i 
individual  member,  and  that,  in  rear 
for  this  protection,  each  individual  shocki 
submit  to  the  laws  of  the  commonii?, 
without  which  sahmis^on  of  all  it  were 
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impossible  that 'protection  could  be  cer- 
tainly extended  to  any."  Blackstone  in 
a  previous  passage  denies  '*that  there 
ever  was  a  time  when  there  was  no  such 
thing  as  society,  either  natural  or  civil ;" 
and  in  the  passage  just  quoted  he  denies 
that  it "  had  its  formal  beginning  from 
any  convention  of  individual."  The  ne- 
cessity of  the  **  union "  is  demonstrated 
from  the  sense  of  weakness  and  imper- 
fection which  keeps  mankind  together: 
and  this  (it  is  not  exactly  clear  what)  is 
what  he  means  by  the  original  ^contract, 
which  he  further  prooeecb  to  tell  us, 
"perhaps  in  no  instance  has  ever  been 
formally  expressed."  Bentham,  in  his 
'Fragment  on  Government*  (chap.  i.)» 
has  in  a  very  amusing  manner  exposed 
the  absurdities  and  contradictions  which 
characterise  Blackstone's  chapter  '  Of  the 
I^ature  of  Laws  in  General.' 

Locke's  doctrine  is  more  distinctly 
expressed  {Esaay  on  Civil  Government, 
ch.  8, '  Of  the  beginning  of  Political  So- 
cieties'). He  says  that  "men  being  by 
nature  all  free,  equal,  and  independent, 
no  one  can  be  put  out  of  this  estate  and 
subjected  to  the  political  power  of  another 
without  his  own  consent."  By  can  he 
does  not  mean  to  say  that  it  may  not 
happen  that  one  man  shall  be  subjected 
to  the  political  power  of  another,  but  that 
he  cannot  properly  or  justly  be  subjected 
without  his  consent;  which  appears  from 
what  follows :  —  "  Whosoever  therefore 
out  of  a  state  of  nature  unite  into  a  com- 
munity must  be  understood  to  give  up 
all  the  power  necessary  to  the  ends  for 
which  they  unite  in  society,  to  the  ma- 
jority of  the  community,  unless  they  ex- 
pressly agreed  in  any  number  greater 
thau  the  majority.  And  this  is  done  by 
barely  agreeing  to  unite  into  one  political 
society,  which  is  all  the  compact  that  is 
or  needs  be  between  the  individuals  that 
enter  into  or  make  up  a  commonwealth. 
And  thus  that  which  begins  and  actually 
constitutes  any  political  society,  is  nothing 
but  the  consent  of  any  number  of  free 
men  capable  of  a  majority  to  unite  and 
incorporate  into  such  a  society.  And  this 
is  that,  and  that  only,  which  did  or  could 
^ive  beginning  to  any  lawful  government 
in  the  world."  This  doctrine  is  open  to 
ebvioiis  objection*    The  conclusion  as  to 


the  origin  of  **  lawful  government"  by 
implication  contains  the  notion  that  some 
governments  are  not  lawful,  whereas  all 
men  must  and  do  admit  that  all  govern- 
ments which  can  maintain  themselves  are 
governments,  and  the  term  lawfhl  is  not 
applicable  to  that  power  which  can  de^ 
clare  what  is  lawful.  The  two  objections 
which  Locke  mentions  as  being  made  to 
the  theory  are,  1 — "That  there  are  no 
instances  to  be  found  in  story  of  a  com- 
pany of  men  independent  and  equal  one 
amongst  another,  that  met  together,  au4 
ib  this  way  began  and  set  up  a  govern- 
ment." 2.  That  •'-it  is  impossible  of 
right  that  men  should  do  so,  because  all 
men  being  bom  under  goTemment,  they 
are  to  submit  to  that,  and  are  not  at 
liberty  to  begin  a  new  one/'  Locke 
replies  to  bom  objections  with  consider- 
able ingenuity,  but  there  are  few  political 
writers  at  present  who  will  be  mclined 
to  consider  his  answer  conclusive. 

Hume,  in  his  'Essay  on  the  Original 
Contract,'  admits  that  "the  people,  if  we 
trace  government  to  its  first  origin  in  the 
woods  and  deserts,  are  the  source  of  all 
power  and  jurisdiction,  and  voluntarily, 
for  the  sake  of  peace  and  order,  abandoned 
their  native  liberty,  and  received  laws 
from  their  equal  and  companion.  The 
conditions  upon  which  ihey  were  willing 
to  submit  were  either  expressed  or  were 
so  clear  and  obvious  that  it  might  well 
be  esteemed  superfluous  to  express  them. 
If  this,  then,  be  meant  by  me  original 
contract,  it  cannot  i)e  denied  that  all 
government  is  at  first  founded  on  a  con- 
tract, and  that  the  most  antient  rude 
combinations  of  mankind  were  formed 
entirely  by  that  principle."  And  yet  he 
adds,  "  in  vain  are  we  sent  to  seek  for 
this  charter  of  our  liberties — ^it  preoeded 
the  use  of  writing  and  all  the  other 
civilised  arts  of  lire."  Consequentiy  we 
cannot  trace  "  government  to  its  first 
origin,"  and  therefore  we  cannot  tell  how 
Government  originated.  But  we  do  know, 
as  Hume  shows,  that  all  governments  of 
which  we  can  trace  the  origin  have  been 
founded  in  some  other  way  than  by  an 
original  contract  among  all  tiie  members 
who  are  included  in  them.  Hume  fhr* 
ther  says,  "  that  if  the  agreement  br 
which  savage  men  first  associated  aoa 
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GODJoined  their  force  be  meant  (bj  the 
term  Originsd  Contract),  this  is  acknow- 
ledged to  be  real ;  bat  being  so  autient, 
and  being  obliterated  by  a  thousand 
changes  of  government  and  princes,  it 
cannot  now  be  supposed  to  retain  any 
authority.  If  we  would  say  anything  to 
the  purpose,  we  must  assert  that  every 
particular  ^vernment  which  is  lawful, 
and  whidi  miposes  any  duty  of  allegiance 
on  the  subject,  was  at  first  founded  on 
consent  and  a  voluntary  compact."  This 
is  the  real  question.  Those  who  found 
what  they  very  incorrectly  term  "  lawful 
government"  on  an  original  contract, 
must  show  us  the  contract  So  far 
Hume's  objection  is  good,  and  whether 
there  was  cut  original  contract  or  not  is 
immaterial.  The  question  is,  what  was 
the  origin  of  any  particular  government  ? 
Those  who  maintain  that  any  particular 
government  originated  in  a  contract  of 
all  the  persons  who,  at  the  time  of  the 
fbrmation  of  the  government,  were  in- 
cluded in  it,  cannot  prove  tilieir  case. 
Those  who  deny  tiie  orip;inal  contract 
can  show  that  many  particular  govern- 
ments have  originated  **  without  any  pre- 
tence of  a  Mt  consent  or  voluntary  sub- 
jection of  the  people." 

But  an  origmal  contract,  such  as  Hume 
admits,  is  as  fiir  removed  from  the  possi- 
bility of  proof  as  the  origin  of  any  par- 
ticular government  by  virtue  of  a  con- 
tract ;  nor  have  we  any  record  of  savage 
men  associating  to  form  a  government 
If  one  set  of  savage  men  did  this,  others 
would  do  it,  and  there  must  have  been 
many  original  contracts,  which  contractB 
are  the  remote  origin  of  all  particular 
governments ;  but  inasmuch  as  that  origin 
of  any  particular  government,  which  we 
do  know,  was  not  made  by  contract  and 
did  not  recognise  the  original  contract, 
such  government  is  unlawfhl,  as  those 
who  contend  for  the  theory  of  an  original 
contract  would  affirm,  or  ought  to  affirm, 
if  they  would  be  consistent  Thus  the 
practical  consequences  of  the  doctrine  of 
an  original  contract  if  we  rigorously  fol- 
low them  out,  are  almost  as  mischievous 
as  the  doctrine  that  every  particular  go- 
vernment was  founded  on  an  original 
contract  It  is  true  that  the  theory  of  an 
original  contract  of  savage  people  being 


the  foundation  of  govenuDcnt  k  i  sst 
harmless  absurdity,  when  at  the  sor 
time  we  deny  that  any  particnUr  piwB- 
ment  has  so  originated,  ^vM  ^* 
admit  that  such  narticular  ^ymmsAi 
not  to  be  reasted  simply  becsoaeitisst 
founded  on  contract  Those  who  ib2- 
tain  that  all  existing  govenuBeBfi  ^ 
on  no  other  foundation  than  s  c®nd 
affirm  that  all  men  are  still  borneqai- 
that  they  owe  no  allegiance  to apevf 
or  government,  unless  they  are  bwsd  ^ 
a  promise— that  they  give  np  thar  b 
tural  liberty  for  some  »*i^*"^*S^ 
the  sovereign  promises  him  these  »* 
tages,  and  if  he  fkils  in  the  execolHS.^ 
has  broken  the  articles  of  engage^' 
and  has  freed  his  subjects  ^rom  au^ 
gations  to  allegiance.  "  Soeh,  loc^ 
to  these  philosophers,  is  the  feonds^ 
of  authority  in  every  govcmixi«Bt«  » 
such  is  the  right  of  resistance  pos««* 
by  the  subject"  (Hume).  Thisis*^ 
elcposition  of  the  consequences  thai^ 
from  the  theory  of  every  goreffs* 
being  founded  on  contract 

Governments,  as  we  now  s«J;; 
exist  in  various  forms,  and  they  a?< 
virtue  of  their  power  to  maintaia^ 
selves.  This  power  may  be meiei^r 
the  government  and  fear  in  the  go^' 
Combined  with  the  power  of  the  pf 
ment  there  may  be  the  op*^**!, 
majority  in  &vour  of  the  ff^^^^ 
of  a  number  sufficiently  large  and  ^ 
to  control  the  pest;  and  tins  (^ww^P; 
be  founded  either  on  the  advantage  ^ 
such  number  or  majority  co"^'*.^ 
they  derive  from  the  actnal  ^.^^ 
vemment,  or  the  advantage  *b^®/ 
and  all  the  rest  are  suppoaed  to  *  , 
tram  such  government  The  op»^ 
a  considerable  number  ni*y  ^v^l 
enough  to  overthrow  a  goTorwn^^.  ^^ 
main^in  it,  but  in  either  case  tf^ 
the  opinion  of  all.  v.  < 

The  real  origin  of  govemincDt  ^- 
ihe  constitution  of  man's  "**'^\.-' 
is  a  social  animal,  and  canno^^  ' 
of  society.  He  is  of  necc»ity  w^^ 
society,  that  is,  a  fi«nily^«  ^ 
element  to  which  we  can  redj»«  • : , 
He  who  requires  not  to  live  '^^^''x\ 
says  Aristotle,  must  be  a  bea^  *  »^ 
(Po/i«tA.L2),    Thenatureoffl>»»'^ 
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>els  him  to  leek  union  with  the  other  sex. 
k  man  by  himself  is  not  a  complete 
)eing :  by  the  constitation  of  their  natore 
nan  and  woman  must  unite ;  and  this  is 
he  foundation  of  a  family.  Those  who 
ccept  the  Mosaic  account  of  the  creation 
lave  there  a  clear  statement  of  the  origin 
»f  a  family;  and  the  Other's  authority  is 
IS  much  in  accordance  with  the  consti- 
ution  of  our  nature  as  the  union  of  the 
ather  and  the  mother.  The  Tarious 
nodes  in  which  the  descendants  of  a 
x)mmou  pair  might  be  detached  from 
heir  primitive  seats  are  infinite ;  and  the 
nodes  in  which  they  might  be  formed 
nto  political  societies  are  infinite  also. 
But  if  we  have  no  account  of  them,  it 
s  useless  to  speculate  what  the  precise 
nodes  may  have  been.  Man,  says  Aris- 
otle,  is  by  nature  a  political  animal ;  and 
|y  his  nature  he  has  an  impulse  to  po- 
itical  u-xion.  He  therefore  follows  the 
aw  of  bis  nature  by  living  in  political 
ociety,  as  much  as  he  obeys  it  by  uniting 
limself  with  a  woman.  The  form  of  any 
larticular  government,  and  the  mode  in 
rhich  ic  may  have  been  established,  are 
he  accLdents,  not  the  essentials,  of  po- 
itical  udion,  the  real  foundation  of  which 
s  in  our  nature.  But  inasmuch  as  every 
ommumitv  exists  for  some  good  end 
Aristotle),  we  estimate  the  value  of  any 
>articuldir  government  by  its  fitness  for 
his  end!,  and  the  accidents  of  its  form 
ire  subordinate  to  that  for  which  pur- 
mant  to  its  nature  it  exists.  Its  origin 
nay  in  many  cases  have  been  as  obsciu^, 
md  as  little  perceived,  as  the  origin  of 
:ho6e  customs  which  exist  in  such  endless 
variety  in  the  world.  Nobody  supposes 
hat  customs  originated  in  universal  con- 
lent,  or  that  people  who  follow  them,  or 
it  least  the  majority  who  follow  them, 
(▼er  consider  why  they  follow  them.  He 
who  can  trace  the  origin  of  customs  can 
race  the  origin  of  government. 

The  theory  of  men  living  in  a  state 
>f  nature  and  thence  proceeding  to  form 
wlitical  societies  has  apparently  derived 
iome  countenance  from  the  condition  of 
nany  savages.  There  are  perhaps  people 
who  may  be  said  to  have  no  government, 
f  it  be  true  that  among  some  savages 
here  is  no  bond  of  union  except  that  of 
^milies.     If  this  is  so,  each  fiunily  is 


I  ruled  by  its  head,  like  the  &milies  of  the 
Cyclops  (Aristotle,  Polilik.  i.  1),  so  long 
as  the  head  can  maintain  his  dominion. 
This  state,  if  it  exists  anywhere,  is  per- 
haps what  some  people  call  a  state  of 
nature ;  but  it  is  in  i'act  a  very  imperfect 
state  of  nature,  for  the  perfect  state  of 
nature  is  a  political  society,  because  it  is 
that  state  to  which  the  nature  of  our 
constitution  impels  us  as  the  best  The 
savage  in  his  lowest  condition  bears  the 
same  relation  to  the  man  who  is  a  mem- 
ber of  a  political  body  that  the  man  who 
has  not  his  senses  \ieaxs  to  the  man  who 
has  his  full  understanding.  Both  the 
savage  and  the  idiot  are  imperfect  men : 
they  are  the  deviations  from  the  course 
of  nature. 

SOCIETIES,  ASSOCIATIONS.  The 
great  increase  of  Societies  or  Associa- 
tions for  all  kinds  of  purposes  is  charac- 
teristic of  the  present  condition  of  Euro- 
peans in  Europe  and  of  Europeans  who 
have  settled  in  other  parts  of  the  world. 
Association  for  particular  objects  is 
analogous  to  the  great  associations  of 
political  societies,  but  with  this  difference, 
that  their  object  is  something  particular, 
and  that  they  are  really  established  and 
exist  by  the  consent  of  the  individuals  who 
compose  them.     [Social  Contract.] 

Societies  have  been  formed  and  exist 
for  nearly  every  variety  of  object  There 
are  societies  for  objects  scientific  and 
literary,  sometimes  called  academies ;  ibr 
objects  religious  and  moral  ;.and  for  objects 
which  are  directly  material,  but  in  their 
results  are  generally  beneficial  to  ^e 
whole  of  mankind.  There  are  societies 
for  objects  which  the  members  consider 
useful,  but  which  other  people  consider  to 
be  mischievous.  Generally,  in  this  coun- 
try, it  may  be  stated  that  any  number  of 
individuais  are  permitted  to  contribute 
their  money  and  their  personal  exertions 
for  any  object  which  is  not  expressly  for- 
bidden by  some  statute,  or  which  would 
not  be  declared  illegal  by  some  court  of 
justice,  if  the  legality  of  such  association 
came  in  question  before  it.  The  objects 
for  which  persons  may  and  do  associate 
are  accordingly  as  numerous  as  the  ob- 
jects which  individuals  may  design  to 
accomplish,  but  cannot  accomplish  with* 
out  uniting  their  efforts. 


SOLDIER. 


[732] 


SOLDIER. 


In  some  cases  the  State  has  aided  in  the 
formation  of  such  associations,  and  has 
given  them  greater  security  for  carrying 
their  purposes  into  effect,  as  in  the  case  of 
sayings'  banks  and  friendly  societies. 
Sometimes  the  State  grants  a  charter  of 
incorporation  to  associations,  which  in 
many  respects  enables  the  body  to  transact 
its  matters  of  business  more  conveniently. 
Sometimes  the  State  perceives  that  it  can 
extract  some  revenue  fh)m  persons  who 
associate  for  particular  purposes,  as  in 
the  case  of  fire-insurance  offices,  for  all 
persons  who  insure  their  property  in  them 
(except  fiirming  stock,  &c.)  must  pay  the 
state  200  per  cent  on  the  sum  which  they 
pay^  to  secure  their  property  against  the 
accidents  of  fire.  [Insurancb,  Fire.]  If 
a  man  should  think  it  prudent  to  invest  a 
part  of  his  annual  savmgs  in  a  life  insur- 
ance, the  state  makes  him  pay  a  tax  on  the 
policy.  A  great  many  associations  of  in- 
dividuals for  benevolent,  scientific,  and 
such  like  purposes  are  left  to  direct  their 
associations  according  to  the  common 
principles  of  law. 

If  lists  were  made  of  all  the  associations 
in  Great  Britain  and  Ireland,  including 
those  which  are  purely  commercial,  with 
an  account  of  their  objects,  income,  and 
application^  of  income,  we  should  haye 
the  eyidence  of  an  amount  of  actiyity  and 
combination  that  was  never  equalled  be- 
fore. How  far  it  might  be  prudent  to 
give  to  all  associations  for  lawful  pur- 
poses greatec  facilities  for  the  manage- 
ment of  their  property  and  the  making 
of  contracts,  subject  to  certain  regulations 
as  to  registration  of  their  rules  and  ap- 
proval of  their  objects,  is  a  matter  well 
deserving  of  the  attention  of  the  legis- 
lature. 

SOLDIER  is  a  term  applied  to  every 
man  employed  in  the  military  seryice  of 
a  prince  or  state,  but  it  was  at  first  given 
to  such  persons  only  as  were  expressly  en- 
gaged for  pay,  to  follow  some  chief  in  his 
warlike  expeditious.  Ceesar  mentions  a 
band  of  600  men  called  <'  soldurii,"  who 
bound  themselves  to  attend  their  leader 
in  action  and  to  live  or  die  with  him  (De 
Bella  Cfallico,  iii.  22),  but  it  does  not 
appear  that  they  served  for  pay.  By  some 
the  word  has  been  thought  to  come  ^m 
"iolidns,"  the  name  of  a  coin  under  the 


Roman  empire,  which  mayhsreleaR- 
ceiyed  as  the  payment  for  iescmce. 

In  the  article  Army,  askrtAisp^- 
of  the  origin  of  standing  armies  m  h^ 
and  in  England.  The  present  »::> 
treats  of  the  condition  of  the  En^^  ^  •• 
dier  in  modem  times.  Uttle  cbs::- 
seems  to  have  taken  place  in  the  ]>j  • 
the  English  soldiers  between  the  riius  i 
Edward  III.  and  Mary.  Donw  ^ 
reign  of  this  queen  the  daily  p«y;f" 
captain  of  heavy  cavalry  was  10$.,  ci " 
a  cavalry  soldier  Is.  fid.  The  pay  c-'- 
captain  of  light  cavalry  was  6i,  «ad  3  ■ 
soldier  I».  The  pay  of  a  captain  cf  f^ 
was  4».,  of  a  lieutenant  2fn  of  m  esr 
!«.,  and  of  a  foot  soldier  8<f.;  1  klt^ 
dier  and  a  hackbutter,  on  horeeback,  '^- 
each  1«.  daily.  In  the  times  of  Eic^^- 
James  I.,  and  Charles  I..tbep»Trfi 
officers  wasalittie  raised,  bat  tiatjJJ 
private  foot-soldier  was  still  Srf-  pcf  -J,^ 
durinff  the  civil  wars  the  pajoftbeJ*- 
was  93.,  but  in  the  reign  of  WiUiaia  j-- 
it  was  again  reduced  to  8rf.  Atthat*-^ 
the  pay  of  a  private  trooper  was  3s.  ■;*• 
and  that  of  a  private  dragoon  w*^^  V; 
including  in  both  cases  the  al^o*^^ 
the  horse.  The  pay  of  tiie  priTate  saf 
in  later  times  has  1^  no  means  bees  **; 
in  the  inverse  ratio  of  the  ^^  '- 
money.  . 

While  armour  was  in  general  vst^ 
common  soldiers  of  England  were  <fc^ 
guished  only  by  scarfs  or  by  tadje^^ 
which  were  impressed  the  anus  «^- 
several  leaders;  but  in  the  reign  0'"^ 
VIIL  something  like  a  uniform  vis'f 
and  it  appears  Aat  the  coloar  of  tbf  r;;- 
upper  garments  was  then  g^^^^^J"^ 
the  soldiers  in  the  king's  partieaar^^ 
vice  only,  had  on  their  coats  a  repK*' 
tionofthe  cross  of  Sl  George.  Boj^^', 
on  an  army  being  raised  in  154^»  ,  ^^ 
diers  were  ordered  to  wear  coats  c.*r 
cloth  bordered  with  red.  V^\^Z, 
marked  with  red  crosses  continn^  ^'^ 
the  uniform  of  the  troops  dnnil  -^ 
reign  of  Queen  Mary ;  but  in  the  kJ'  ^ 
Eliaabetii  the  infimtry  soldiers  ^^ 
cassock  and  long  trowseis,  both  «  ' 
were  of  Kentish  grey:  the  cs«lry ' 
fyimished  witii  red  cloaks  reac^^L 
to  the  knee  and  without  sleetrts.  _ 
coats,  with  breeches  of  the  ssne  w^ 
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ontiuaed  to  be  the  uniform  as  late  as  the 
ad  of  the  reign  of  William  III.,  but  soon 
fter  that  time  red  became  the  general 
Dlour  for  the  ooats  of  the  British  in&ntry 
)ldiers. 

The  low  condition  of  the  first  soldiers 
1  France  has  been  mentioned  in  the  ar- 
cle  Infantry  :  with  respect  to  those  of 
Ingland  in  the  times  of  Henry  V III.  and 
klward  VI.,  we  have  a  more  favourable 
ccount ;  for  Sir  John  Smithe,  in  the  pre- 
ice  to  his  tract  on  '  Military  Instruction ' 
1591),  observes  that  the  order  and  disci- 
line  in  the  armies  during  the  reigns  of 
tiose  kings  were  so  good,  that  the  men, 
n  being  discharged,  were  never  seen  to 
ecome  rogues  or  to  go  begging  under 
tretence  that  thej  had  been  soldiers,  as, 
le  observes,  they  now  most  commonly  do. 
Q  the  pre&oe  to  his  '  Discourses  on  the 
•'orms  and  Effects  of  Weapons' (1590) 
le  complains  that,  in  his  time,  the  com- 
nanders  of  troops  serving  abroad,  instead 
»f  publishing  regulations  for  the  conduct 
»f  the  men,  gave  a  few  laws  artfully  tend- 
itg  to  deter  the  soldiers  from  demanding 
heir  pay,  but  iu  no  way  prohibiting  them 
Vom  plundering  th«  people  of  the  coun- 
ry:  he  adds  Siat  they  esteemed  those 
oldiers  to  be  the  best  who,  by  robbery, 
rould  live  longest  without  pay.  He  com- 
)iaiQS  also  thiBLt  while  the  commanders 
ft'ere  gallant  in  appearance,  and  had  their 
>urse8  full  of  gold,  the  soldiers  were  with- 
mt  armour,  ragged,  and  barefooted  ;^  and 
hat  when  monev  was  to  be  received, 
hey  u.sed  to  send  the  men  on  desperate 
enterprises,  in  order  that  they  might  ob- 
ain  the  pay  of  those  who  were  killed, 
le  adds,  that  in  the  summer  before  the 
^rl  of  Leicester  went  over  (to  Holland) 
he  commanders  devised  a  manner  of  pay- 
ng  the  soldiers  which  had  never  before 
>een  heard  of;  instead  of  money,  the  men 
» ere  paid  in  provandt  under  pretence  that 
hey  knew  not  how  to  make  purchases ; 
»y  which  means,  the  food  supplied  being 
»f  an  inferior  kind,  great  part  of  the  sol- 
liers'  pay  was  put  in  their  own  pockets. 
t  appears  that  Queen  Elizabeth,  ou  being 
nformed  of  Uiese  abuses,  caused  the  prac- 
ice  of  paying  in  provand  to  be  aboliAhed. 
iat  subsequently,  even  in  the  time  of 
jeorge  I.,  the  pay  both  of  officers  and 
)rivate  soldiers  was  frequently  postponed 


for  Tears,  and  was  sometimes  entirely 
withheld.  Such  iigustice  no  longer  exists 
in  the  British  arm^ :  the  pay  of  the  sol- 
dier is  assured  to  him  by  the  nation ;  and 
a  well-appointed  commissariat  provides, 
as  far  as  possible,  for  his  wants  while  in 
the  field. 

Till  lately  the  condition  of  a  private 
soldier,  both  in  this  country  and  on  the 
Continent,  was  un&vourable  for  inspiring 
a  love  of  the  service.  Obliged  to  be  fur- 
nished with  ^ood  clothing  and  to  pre- 
serve a  becoming  appearance,  that  which 
remained  of  his  scanty  pay  scarcely  8uf> 
ficed  for  procuring  the  food  necessary  for 
his  support  In  his  barracks  he  was  sub- 
ject to  numerous  petty  details  of  duty, 
which  produced  weariness  and  diseust; 
and,  at  all  times,  to  the  restraints  of  dis- 
cipline, which  deprived  him  of  the  re- 
creations enjoyed  by  other  men.  The 
soldier  also  had  often  the  mortification  to 
find  himself  despised  for  his  poverty  by 
persons  with  whom  men  of  his  condition 
are  accustomed  to  associate.  These  dis- 
advantages are  now  however  in  a  great 
measure  removed;  and  the  pay  of  the 
soldier  sufiices  to  afford  him  the  means  of 
obtaining  the  comforts  of  life  in  a  degree 
at  least  equal  to  those  which  are  enjoyed 
by  an  ordinary  peasant  or  medianic. 
With  the  improvement  of  llis  condition, 
a  corresponding  improvement  in  the  cha- 
racter of  the  soldiers  has  taken  place: 
men  of  steady  habits  are  induced  to  enlist, 
and  officers  are  enabled  to  select  the  best 
among  those  persons  who  present  them- 
selves as  recruits. 

The  duties  of  the  soldier  are  now  ren- 
dered as  little  burthensome  as  is  consist- 
ent with  the  ^ood  of  the  service ;  and  the 
array  regulations  prescribe  that  he  shall 
at  all  times  be  treated  with  mildness  and 
humanity :  even  the  non-commissioned 
officers  are  required  to  use  patience  and 
forbearance  in  instructing  the  recruits  in 
their  military  exercises.  When  breaches 
of  discipline  on  the  part  of  the  soldier 
oblige  a  commander  to  order  the  infliction 
of  punishment,  attention  is  paid  as  much 
as  possible  to  render  it  a  means  of  pro- 
moting a  reformation  of  character:  ^e 
lash  is  now  very  sparingly  used.  Wher^ 
ever  a  resiment  is  quartered  there  is  esta- 
blished ror  the  soldiers  a  school,  which 
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the  men  are  obliged,  as  purt  of  thdr  duty, 
to  attend,  and  which  u  generally  fur- 
nished with  a  library  for  their  nse.  The 
library  and  school  are  formed  and  sup- 
ported by  the  subscriptions  of  the  officers, 
and  both  have  been  found  to  contribute 
greatly  to  the  presenration  of  sobriety 
and  good  conduct  among  the  men. 

In  time  of  peace  the  soldier,  being  sur- 
rounded by  the  members  of  civil  society, 
must,  like  them,  conform  to  the  law ;  and, 
being  under  the  influence  of  public  opi- 
nion, he  is,  unconsciously  to  himself,  held 
in  obedience  by  it;  so  that  no  extra- 
ordinary coercion  is  necessary  to  keep 
him  within  the  bounds  of  ciyil  or  military 
law.  But  in  the  colonies  the  soldier,  even 
though  he  be  serving  in  a  time  of  peace, 
has  many  temptations  to  fall  into  a  ne- 
glect or  breacn  of  discipline :  he  is  &r 
removed  from  the  friends  of  his  early 
life,  who  may  have  exercised  upon  his 
mind  a  moral  influence  for  good :  he  sees 
around  him  only  the  conduct,  too  fre- 
quently licentious,  of  the  lower  orders  of 
people  in  the  country  where  he  is  sta- 
tioned ;  and  he  may  not  possess  the  prin- 
ciples which  should  have  been  implanted 
in  his  mind  by  a  sound  education.  The 
probability  of  a  retam  to  his  native  land 
before  many  years  have  passed  is  small, 
and  the  diseases  to  which  he  is  exposed 
from  the  unhealthiness  of  the  climate  fre- 
quently terminate  fatally :  hence  he  be- 
'Oomes  reckless  from  despair,  and  the  fSeun- 
lities  with  which  wine  or  spirituous  liquors 
may  often  be  obtained  lead  him  into  ex- 
cesses which,  while  they  accelerate  the 
ruin  of  his  health  and  render  him  unfit  for 
duty,  cause  him  to  commit  offences  both 
against  discipline  and  morals.  Thus  in 
the  colonies  there  arises  a  necessity  for 
greater  restraints  on  the  freedom  of  the 
soldier,  and  for  the  infliction  of  heavier 
punishments  than  are  required  at  home. 
(Major^en.  Sir  Chas.  Napier,  Semarks 
on  Military  Law,)  In  time  of  war  and 
on  foreign  service  a  vigorous  discipline 
is  necessary :  the  privations  to  which  sol- 
diers are  then  exposed  strongly  induce 
those  who  are  not  thoroughly  imbued 
with  moral  and  religious  principles  to 
plunder  the  country-people,  in  order  to 
supply  their  immediate  wants,  or  to 
drown  the  sense  of  thj;ir  sufferings  in 


liquor.  '  It  ought  also  to  be  observed  itai, 
in  war-time,  many  turbulent  sprits  c? 
induced  to  enter  the  army  in  llie  hope  d 
einoying  the  licence  which  tlie  s^arr 
lite  abroad  appears  to  hold  o«L  TVsp 
men  are  the  ringleaders  in  all  exeoEH, 
and  they  firequently  cause  many  of  test 
who  are  weak  in  principle  to  j<nn  ihea 
in  such  cases  therefore  tlie  most  v^T«r 
measures  must  be  immediately  i|f^ 
if  discipline  is  to  be  preaerved  ia  a 
army.  The  efforts  made  by  tix  Bt^ 
commanders,  during  the  war  agaixot  rn 
French  in  Spain,  to  maintain  <Mtkr,  asu 
prevent  the  people  of  the  ooontiy  fr«^ 
beinff  injured,  were  great  and  pnast- 
woruy.  Perhaps  fewer  crimes  vs» 
conunitted  by  the  British  troops  tho  t? 
those  of  their  allies  or  their  enemies ;  '"x 
still  there  were  many  occasions  is  wisd 
the  national  character  was  disgraced  rt 
the  misconduct  of  the  soldiery. 

SOLICITOR.      [ATTMWffKT.l 

SOVEREIGNTY.  SVprowt  is  ik^ 
Latin  word,  formed  from  rapra,  hktsak 
tranuSi  another  low  Latin  word,  fbra^c 
homsubtra.  (Ducange  in  vp.)  Pas' 
words  however,  though  they  do  doc  ^ 
long  to  classical  Latinity,  are  formed  »> 
cording  to  the  same  analogy  as  the  efa» 
sical  word  gupernug  fh>m  staffer.  ¥r^ 
supranus  have  been  derived  the  \^^ 
aoprcmo  or  sotfreuto,  and  the  Trtui 
sottverain,  fh>m  the  latter  of  whicb  Im 
been  borrowed  the  English  wor^  i*"^ 
reign.  In  the  old  English  writers  ^ 
word  is  correctly  spelt  sovertUm  or  f^ 
rein  (Richardson  in  r.);  the  r««^- 
orthography  seems  to  be  founded  oe  ^ 
erroneous  supposition  that  the  last  <^- 
lable  of  the  word  is  connected  «r> 
reign^  regnum,  Milton  spells  the  vtr* 
sovran,  deriving  it  from  the  Italian ;  '^ 
it  passed  into  our  language  from  ^ 
Froich. 

Having  explained  the  etymolsgv'" 
the  word  sovereign,  and  its  derixsti^- 
sovereignty ^  we  proceed  to  consider  ^ 
meaning  of  the  term  sovereignty  ssjt> 
understood  by  political  and  jan<»> 
writers. 

In  every  society  not  b^g  in  a  sar 
of  nature  or  a  state  of  anarr^ 
[Anarchy],  some  person  or  penoas  e^ 
possess  the  supreme  or  sovereigm  pov^ 
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The  marks  by  which  the  possession  of 
he  sovereign  power  may  he  distin- 
guished are  mainly  two,  the  one  positive 
jid  the  other  negative ;  vi2« : 

1.  A  habit  of  obedienoe  to  some  deter- 
oinate  person  or  persons,  by  the  com- 
Qunity  which  he  or  they  assume  to 
;ovem. 

2.  The  absence  of  a  habit  of  obedi- 
nce,  on  the  part  of  the  same  person  or 
arsons,  to  any  person  or  government 

WbenevOT  Uiese  two  marks  meet  in  any 
>erson  or  body  of  persons,  sach  person  or 
)ody possesses  the  sovereign  power;  on 
he  other  hand,  if  either  of  the  two 
narks  be  wanting,  the  person  or  body  is 
lot  sovereign.  For  example,  the  local 
government  of  Jamsuca  or  Canada,  being 
n  the  habit  of  obeying  the  English  par- 
iament,  is  not  a  sovereign  or  supreme 
^vermnent ;  whereas  the  government  of 
ruscany,  or  the  States  of  the  Church, 
ilthoagh  it  may  occasionally  defer  to  the 
Irishes  of  Austria,  is  not  in  a  habit  of 
obedience  to  that  or  an^r  other  state,  and 
therefore  is  a  sovereign  government 
Asain,  a  body  of  persons  calling  them- 
selves a  government,  but  unable  through 
their  weakness  to  secure  the  habitual 
obedience  of  the  people,  are  not  sove- 
reign, and  would  not  be  reoo^ised  as  a 
sovereign  government  by  foreign  states. 

Inasmudi  as  it  is  impossible  to  fix  the 
precise  moment  at  which  a  habit  of  obe- 
dience to  a  foreign  government  ceases,  it 
is  difficult  for  foreign  states  to  determine 
when  they  will  rec(^ise  the  sovereignty 
of  a  territory,  once  dependent,  which  has 
!ichieved  its  independence. 

The  sovereign  powers  include  all  the 
powers  which  can  be  exercised  by  a  ^ 
vemment  They  include  the  legislative 
power,  the  executive  power,  the  power  of 
making  privileyia  [Law  ;  Legisla- 
noNJ,  the  power  of  declaring  peace  and 
war,  and  of  concluding  treaties  with 
foreign  states,  the  power  of  making  con- 
tracts with  private  individuals,  and  the 
power  of  instituting  inquiries. 

The  sovereign  power  is  unlimited  by 
any  legal  check  or  control.  The  securi- 
ties for  its  beneficial  exercise  are  de- 
rived exclusively  from  the  balance  of  in- 
terests and  the  infiuence  of  public 
opinion. 


Sovereign  or  supreme  governments 
are  divided  into  Monarchies  and  Re- 
publics; and  Republics  are  divided 
into  Abistocracies  and  Democra- 
cies. 

It  is  commonly,  but  erroneously, 
thought  that  the  sovereignty  resides  m 
every  person  who  bears  the  name  of 
king ;  in  other  words,  that  every  kin^  is 
a  monarch.  Accordingly  those  king- 
doms in  which  the  king  is  not  strictly  a 
monarch  are  called  ^'limited  monar- 
chies;" and  the  king  is  supposed  to  be 
a  sovereign  whose  power  is  checked  or 
controlled  by  certain  popular  bodies; 
whereas,  in  truth,  the  sovereignty  is 
divided  between  the  king  and  the 
popular  body,  and  the  former  does  not 
possess  the  entire  sovereignty.  This 
subject  is  further  explained  in  Monar- 
chy and  Royalty. 

A  sovereign  government  may  cease  to 
exist  as  such  by  becoming  a  subordinate 
government  (as  was,  for  example,  the 
case  with  the  governments  of  the  Islands 
of  the  iEgean,  conquered  by  Athens,  and 
the  governments  of  the  states  which  be- 
came Roman  provinces),  or  by  its  disso- 
lution, in  consequence  of  a  successful 
rebellion  of  its  own  subjects,  or  any  other 
cause. 

The  subject  of  sovereignty  will  be 
found  best  explained  iu  Mr.  Austin's 
•  Province  of  Jurisprudence  deter- 
mined/ The  received  doctrines  upon 
the  subject  will  likewise  be  found  in  the 
treatises  on  international  law.  The 
Zeviathan  of  Hobbes  contains  a  very 
correct  view  of  the  nature  of  sovereignty, 
which  has  been  often  misunderstood 
and  misrepresented  by  later  writers. 

SPEAKER.    [Parliament.] 

SPECIALTY,  SPECIALTY  DEBT, 
or  debt  by  special  contract,  is  a  debt  which 
becomes  due  or  is  acknowledged  to  be 
due  by  an  instrument  under  seal.  [Deed, 
p.  730.] 

The  nature  of  a  debt  by  simple  con- 
tract is  explained  under  Simple  Con- 
tract. 

Blackstone  (iL  464)  considers  a  debt  of 
record,  that  is,  a  debt  which  appears  to  be 
due  by  the  judgment  of  a  court  of  record, 
as  a  "  contract  of  the  highest  nature,  being 
established  by  the  sentence  of  a  court  of 
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judicature/'  This  is,  however,  an  erro- 
neous view  of  the  matter.  It  is  simply  a 
rule  of  law  that  a  debt,  for  which  the 
judgpent  of  a  court  of  record  has  been 
obtained,  has  a  priority  over  other  debts. 
SPECIFICATION.  [Patent.] 
SPIRITS.  [Wine  and  Spirits.] 
SPY.  In  the  discussion  of  this  and 
many  other  questions  of  international 
law,  the  terms  Right,  Law,  Lawful,  and 
others  of  the  same  class,  must  be  under- 
stood in  a  different  sense  from  their  proper 
technical  meaning.  What  writers  on 
International  Law  speak  of  as  a  Right  is 
very  often  merely  what  appears  fiiir, 
reasonable,  or  expedient  to  be  done,  or  to 
be  permitted.  It  is  this  reasonableness  or 
expediency  alone  which  is  the  foundation 
of  those  various  usages  which  are  recog- 
nised by  independent  civilized  nations  in 
their  intercourse  one  among  another,  and 
constitute  what  is  called  the  Law  of  Na- 
tions. Thus  a  person  or  a  power  is  said 
to  have  a  right  according  to  the  Law  of 
Nations,  which  means  that  the  usage  of 
civilized  nations  permits  the  act,  and  this 
is  Uie  least  objectionable  sense  in  which 
tlie  word  Right  is  used.  But  when  writers 
use  the  word  Right  merely  in  the  sense  of 
what  is  expedient,  without  reference  to 
its  beinff  the  foundation  of  a  recognised 
usage,  uiey  are  confounding  the  reason  or 
foundation  of  a  nsage  with  the  usagfe 
itself. 

No  doubt,  we  believe,  has  ever  been 
intimated  by  any  writer  of  authori^  on 
International  Law,  as  to  the  right  of  na- 
tions at  war  with  each  other  to  avail 
themselves  of  the  service  of  spies  in  carry- 
ing on  their  hostile  ooerations.  **  Spies, 
whom  it  is,  without  doubt,  permitted  by 
the  law  of  nations  to  employ;  Moses 
made  use  of  such,  and  Joshua  himself 
acted  in  that  capacity.''  This  is  the  ex- 
pression of  Grotius  in  the  only  passage  in 
which  he  touches  on  the  subject  (BelL 
et  Pac,  iii,  4,  818,  par.  8).  Vattel  says: 
— •*  If  those  whom  he  (a  general)  em- 
ploys make  a  voluntary  tender  of  their 
services,  or  if  they  be  neither  subject  to 
nor  in  any  wise  connected  with  the 
enemy,  he  may  unquestionably  take  ad- 
vantage of  their  exertions  without  an^ 
violation  of  justice  or  honour"  (Z«  Droit 
des  Geiu,  iii.  10,  §  179^  in  the  common 


English  translation  as  edited  hyOns}. 
8V0.,  London,  1834). 

But  it  is  generally  held  that  tkii^: 
can  only  be  exerdaed  under  limia&z» 
of  various  kinds. 

First,  as  to  the  right  of  the  g^ieiil:^ 
of  the  sovereign  for  whom  he  acts,  to  coc- 
pel  any  one  subject  to  his  asthorin: 
serve  as  a  spy.  Grotius,  in  the  ^k^ 
to  which  we  have  referred,  admits  &£ 
spies  when  caught  are  wont  to  betn^- 
with  extreme  severity ;  and  hcaddi:^^ 
this  is  sometimes  done  justly  bjtluK*^' 
have  a  manifestly  just  cause  of  w--: 
others,  in  the  licence  which  the  U'^ 
war  tolerates  (lioentia  ilia  qoam  dat  Ir. 
jus) ;  a  useless  distinction,  upon  vfaichi^ 
practical  rule  can  be  founded,  h^ 
as  Giotius  himself  notices,  the  cosm  > 
when  a  spy  is  caught,  to  put  him  to  ^ 
Vattel  attempts  to  assign  the  lessa  i'- 
this  severity :  "  Spies,**  he  says,  '^  a^r 
nerally  condemned  to  capital  punsba* 
and  with  great  justice,  since  we  t;'< 
scarcely  any  other  means  of  gnsp-' 
against  the  mischief  they  may  do  cs.'  ^ 
man  of  honour,  Vattel  proceeds  e  ^' 
serve,  always  declines  serving  as  &  p.} 
as  well  as  fix>m  his  reluctance  to  er^» 
himself  to  this  chance  of  an  ignsii:^ 
death,  as  because,  moreover,  the  i^* 
cannot  be  performed  without  scone  ^r^ 
of  treachery :  "  tte  sovereip,  then*^- 
has  no  right  to  require  such  a  semt ' 
his  subjects,  unless  perhusin  sm^' 
gular  case,  and  that  of  the  highest  m^^ 
ance."  Such  loose  exceptions  as  thit  tti" 
stated  abound  in  the  writers  on  iDtrnr 
tional  Law,  and  detract  very  mock  Ht 
the  practical  value  as  well  as  froa^ 
scientific  character  of  their  specohfr'- 
In  ordinary  cases,  Vattel  therefow  ^ 
cides,  the  general  must  be  left  to  ^voc^'^ 
spies  in  the  best  way  he  can,  by  tcmf- 
mercenary  souls  by  rewards. 

Secondly,  the  employment  of  ^^  '■ 
conceived  to  be  subject  to  ocrlam  t^^ 
tions  in  respect  to  the  manner  of  it  ^ 
the  object  attempted  to  be  gaioed  H> 
*  We  may  lawfully  endeavour,''  »?*  Y 
tel,  *«  to  weaken  the  enemy  by  allj'*':' 
means,  provided  they  do  not  av^  ^ 
conmion  safety  of  human  80cierr,iS' 
poison  and  assassination."  Acoord^^ 
the  proper  business  of  a  spy  is  ib^-  ' 
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obtain  intelligence,  and  such  secret  emis- 
saries must  not  be  employed  to  take  the 
lives  of  any  of  the  enemy,  although  that, 
done  in  another  vay,  is  commonly  the 
main  immediate  object  of  the  war.  Yet 
it  might  be  somewhat  difficult  to  establish 
a  clear  distinction  between  what  would 
be  called  an  act  of  assassination  by  a  spy, 
and  many  of  those  surprises  of  an  enemy 
which,  so  &r  from  bemg  condemned  or 
deemed  dishonourable,  have  usually  been 
admired.  But  it  has  been  maintained 
that  an  officer  or  soldier  cannot  be  treated 
as  a  sp^  in  any  circumstances,  if  he  had 
his  unifomt  on  when  apprehended.  See 
Martens,  PrOns  du  DroU  des  Gena  Mo- 
dernes  de  ¥  Europe  (traduit  de  I'AUemand) 
Paris,  1831,  liv.  viiL,  ch.  iv..  $  274; 
where  references  are  made  to  Bruckner, 
Ve  Expiorationibus  et  Explaratoribus, 
Jen^  1700 ;  to  Hannov.  Gel,  AnzeiaeH, 
1751,  pp,  383  et  seq. ;  and,  in  regard  to 
the  celebrated  case  of  Andr^  in  the  Ame- 
rican war,  to  Martens,  Erzahlungen  merk- 
vnirdiger  Fulle,  i.  303,  and  to  Kamptz, 
BeytrSge  zvm  Stoats  und  VdUterrecht, 
torn,  i.,  No.  3. 

A  question  closely  connected  with  the 
social  led  lawfulness  of  employing  spies, 
and  indeed  forming  in  one  view  a  part  of 
that  (juestion,  is  that  of  the  lawfuhiess  of 
soliciting  the  enemy's  subjects  to  act  as 
spies,  or  to  betray  him.  Vattel  discusses 
this  matter  in  reference  to  considera- 
tions both  of  law  and  of  honour,  or  con- 
science, « It  is  asked  in  general,"  he  be- 
gins, **  whether  it  be  lawful  to  seduce  the 
enemy's  men,  for  the  purpose  of  engaging 
them  to  transgress  their  duty  by  an  in- 
famous treachery."  It  has  been  already 
stated  that  he  lays  down  the  principle  that 
▼e  may  kwfnlly  endeavour  to  weaken 
the  enemy  by  any  means  not  affecting  the 
common  safety  of  human  society;  and 
ne  determines  that  seducing  an  enemy's 
wibject  does  not  come  under  this  excep- 
tion. Such  measures,  accordingly,  he  ob- 
servtt,  are  practised  in  all  wars.  But 
«iU  he  argues,  they  are  not  honourable, 
^r  compatible  with  the  laws  of  a  pure 
?^°f*^'^«e;  an  evidence  of  which  we  have 
J^^™«t  that  generals  are  never  heard 
«.«fc  °f  ^"""g  practised  them.  «  If 
^ch  practices,"  concludes  Vattel,  «  are  at 

volT^  *^  Jt  can  be  only  in  a  very  just 


war,  and  when  the  immediate  object  is  to 
save  our  country  when  threatened  with 
ruin  by  a  lawless  conqueror.  On  such  an 
occasion  (as  it  should  seem)  the  guilt  of 
the  subject  or  general  who  should  betray 
his  sovereign  when  engaeed  in  an  evi- 
dently unjust  cause  would  not  be  of  so 
very  odious  a  nature."  But  who  ever 
heard  of  a  war  that  was  not  thought  by 
those  enga^^ed  in  it  to  be  a  just  war  on 
their  own  side  and  an  unjust  war  on  the 
part  of  their  adversaries  ?  So  that  this 
distinction  settles  nothing.  It  is  held 
however  to  be  perfectly  allowable  in  every 
point  of  view  merely  to  accept  the  offers 
of  a  traitor.  In  this  case  Vattel  argues, 
"  We  do  not  seduce  him ;  and  we  may 
take  the  advantage  of  his  crime,  while  at 
the  same  time  we  detest  it.  Fugitives 
and  deserters  commit  a  crime  against 
their  sovereign ;  yet  we  receive  and  har- 
bour them  by  the  law  of  ivar,  as  the  civil 
law  expresses  it"  If  such  offers  have  ever 
been  rejected,  as  that  of  the  physician  of 
Pyrrhus,  who  offered  to  poison  his  mas- 
ter, was  by  the  Romans,  ne  holds  the  act 
to  be  one  of  magnanimity  indeed,  but  yet 
as  one  which  no  general  or  sovereign  is 
bound  to  imitate.  Or,  as  Grotius  Has  ex- 
pressed it,  such  a  course  may  evince  lofti- 
ness of  mind  in  those  who  pursue  it,  or 
their  confidence  of  being  able  to  compass 
their  objects  by  open  rorce,  but  has  no- 
thing to  do  with  the  question  of  what  is 
lawful  or  unlawful.  Martens  holds  with 
still  less  qualification,  that  we  cannot  con- 
deum  as  an  illegitimate  means  of  carrying 
on  a  war  the  corruption  employed  to  se- 
duce the  officers  or  other  subjects  of  the 
enemy,  and  to  tempt  them  eiUier  to  re- 
veal a  secret  or  to  surrender  a  post,  or 
even  to  get  up  a  revolt ;  it  is  the  business 
of  each  state,  he  argues,  to  protect  itself 
from  such  attempts  by  a  careAil  choice  of 
the  persons  it  employs  or  trusts,  and  by 
the  severity  of  the  penalties  with  which 
it  punishes  their  treachery.  "  But,"  he 
ados,  '*  it  is  without  doubt  to  overleap 
by  a  great  way  the  bounds  of  the  law  of 
war,  and  to  declare  itself  an  enemy  of  the 
whole  human  race,  for  a  nation  to  tir  to 
stir  up  every  other  people  to  revolt  by  a 
general  promise  of  assistance,  as  was  done 
by  the  French  National  Conyention  in 
their  decree  of  the  19th  of  November, 
3b 
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1792."  Yet  wildly  absurd  as  this  decree 
was,  its  yiolfttion  of  the  lav  of  nations 
seems  to  have  consisted  merely  in  its  not 
being  confined  to  the  case  of  such  foreign 
ooontries  only  as  the  French  republic 
might  be  then  at  war  with ;  onless  in- 
Ated  H  was  intended  to  be  taken,  as  it 
coald  not  fail  to  be,  for  a  declaration  of 
war  against  all  existing  gOTemments. 

The  proper  question  as  to  the  so-called 
law  of  nations  with  regard  to  spies,  is  what 
practices  are  sanctioned  b;^  the  general 
usage  of  independent  civilized  nations. 
Such  practices  as  are  now  permitted  by 
such  usage  constitute  a  part  of  this  so- 
called  international  law.  Those  practices 
which  are  not  generally  permitted  or  ac- 
knowledged are  not  yet  a  part  of  such  law. 
Persons  who  have  occasion  to  write  or 
think  on  this  subject  will  find  that  much 
of  the  indistinctness  and  confusion  ob- 
servable in  the  treatises  on  the  law  of  na- 
tions will  be  removed  if  they  will  first 
form  for  themselves  a  clear  conception  of 
the  proper  meaning  of  the  word  Law,  and 
of  the  improper  meanings  which  it  has 
also  acquired ;  and  they  will  thus  be  en- 
abled to  give  the  necessary  precision  to 
terms  which  are  used  so  vaguely  by 
writers  on  international  law.  [Law; 
Right.] 

SQUADRON,  the  principal  division 
of  a  regiment  of  cavalry  :  the  numerical 
strengm  of  a  squadron  has  varied  at  dif- 
ferent times,  but  at  present  it  consists  of 
one  hundred  and  sixty  men,  of  whom 
about  one-sixth  are  not  underarms.  This 
body  of  men  is  divided  into  two  troops, 
each  of  which  is  commanded  by  its  cap- 
tain, who  has  under  him  a  lieutenant  and 
a  comet.  The  word  is  stf^)posed  to  be 
derived  from  **  squadra"  (Italian),  which 
is  itself  corrupted  from  the  Latin  word 
"  quadratum ;"  acies  quadrata  denoted  a 
body  of  men  drawn  up  in  a  square  form. 
The  term  "  escadron"  occurs  in  Froissart's 
*  Chronicles,'  and  probably  it  was  very 
early  used  in  the  French  armies  to  desig- 
nate a  body  of  cavalry. 

The  strength  of  an  army,  with  respect 
to  cavalry,  is  usually  expressed  by  the 
number  of  squadrons  in  the  field,  as  it  is 
with  respect  to  infentry  by  the  number  of 
battalions.  Each  regiment  of  cavalry 
consists  of  three  or  four  squadrons ;  and  { 


when  in  line,  one  yard  in  tbelcQ^iif 
the  front  is  allotted  for  etch  wsa  ci 
horse :  the  interval  in  line  betw^sfie^tfy 
two  squadrons  is  equal  tooDeqcit^r' 
the  extent  occupied  by  each  sqnaiit^ 

STABBING.    [Maix.] 

STAFF,  MILITARY.  IntbeErie: 
empire  this  consists,  under  tbe  ^  £- 
the  general  commanding-in-ch)e£cftl« 
general,  field,  and  regimental  oS^f^' 
whom  is  confided  tiie  care  of  prpi-^ 
the  means  of  rendering  the  militair  f"- 
of  the  nation  eflicient,  of  niaiDtaidr«>> 
cipline  in  the  army,  and  reguIaaLt'  - 
duties  in  every  bran^  of  the  serrkc 

Beddes  the  commander-io  dsiet  ^ 
military  secretaries  and  aides-de-cas>. .' 
general  staff  consists  of  the  adjctso:  z 
(^uartermaster^nerals,  with  their  mo- 
tive deputies,  assistants,  and  dg^^^r-' 
sistants ;  the  director-general  of  tki^-- 
cal  department,  and  chaplain-fesen.' 
the  forces.  The  staff  or  the  Orfei 
department  consists  of  the  master-p'-*' 
and  lieutenant-general,  with  their <k^-" 
and  assistants;  the  inspector  of  fo^-- 
tions,  and  the  director  of  the  eg'*''* 
The  head-onarters  for  the  grotri-- 
are  in  London.  There  are  also,  f'S" 
several  militarv  districts  into  whicL^''' 
Britain  is  divided,  inspecting  fieJd-."6^ 
assistant  adjutants-general,  and  las/^^ 
brigade,  together 'witii  the  ofBcersattt'' 
to  tiie  recruiting  service.  The  heti-;-^ 
ters  for  Scotland  are  at  Edinburgh,  r 
Ireland,  besides  the  lord-lieutenant  12^^" 
aides-de-camp,  the  chiefs  of  the  *ta£--' 
sist  of  a  deputy-adjutant  and  a  i?; . 
quartermaster-general,  with  their  ssf^ 
ants.  Their  h«id-auartere  are  ax  D^^* 
and  there  are,  besides,  the  several  0^*" 
for  the  militaiT  districts  of  that  \ar- 
the  empire.  Lastly,  in  each  of  tk '"  * 
nies  there  is  a  staff  graduated  in  ic^' 
ance  with  the  gener^  staff  of  the  ^ 
and  consisting  of  the  general  comfflw^^'* 
his  aides-de-camp,  military  secrrii'^ 
and  majors  of  brigofcde,  an  inspecui:?j[^ 
officer,  a  deputy-adjutant  and  a  ^P^"-' 
quartermaster-general. 

The  adjutant-general  of  the  tf^! . 
charged  with  die  dutyof  recmiucf'^ ' 
ing,  and  armins;  the  troo^  siperii.*^ 
ing  their  disciplme,  granting  Iea«  a  -^ 
sence,  and  dischai^ng  the  men  v^'^" 
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eriod  of  their  service  is  expired.  To 
le  quartermaster-general  is  confided  the 
aty  of  regulating  the  marches  of  the 
-oops,  proTiding  the  sapplies  of  provi- 
ons,  and  assigning  the  quarters,  or  places 
f  encampment. 

All  military  commanders  of  territories 
r  of  bodies  of  troops  in  Great  Britain, 
reland,  or  in  foreign  stations,  transmit 
eriodicaliy  to  the  adjutant-general  of  the 
rmy  circumstantial  accounts  of  the  state 
f  the  territory  and  of  the  troops  which 
tiey  command ;  and  the  reports  are  re- 
ularly  submitted  to  the  general  com- 
mnding-inchie£ 

The  staff  of  a  regiment  consists  of  the 
djutant,  quartermaster,  paymaster,  chap- 
iin,  and  surgeon. 

About  the  year  1800  the  British  go- 
emment  first  formed  a  particular  school 
>r  the  |)urpose  of  instructing  oflScers  in  the 
ft  of  serveying  ground  in  connection  with 
fiat  part  of  tactics  which  relates  to  the 
hoice  «f  routes  and  of  advantageous  po- 
itions  for  troops.  These  officers  were  in- 
iepcndent  of  the  master-general  of  tlie  ord- 
lance,  and  served  under  the  orders  of  the 
quartermaster-general  or  adjutant-gene- 
•al;  they  were  called  staff-officers,  and 
^ere  selected  from  the  cavalry  or  infantry 
ifter  having  done  duty  with  a  regiment 
it  least  four  years.  They  were  first  em- 
)loyed  in  Egypt,  where  they  rendered 
considerable  service ;  and  the  school  was 
iflerwards  united  to  the  Royal  Military 
H'ollege,  which  had  been  then  recently 
Dstituted  for  the  instruction  of  cadets 
ivho  were  to  serve  in  the  cavalry  or  the 
nfantry  of  the  line.  At  that  institution 
I  limited  number  of  officers,  under  the 
aame  of  the  senior  department,  continue 
»  be  instructed  in  the  duties  of  the  staff, 
md  in  the  sciences  connected  with  the 
Military  art. 

During  the  war  in  Spain,  from  1808  to 
1813,  the  staff-officers  were  constantly 
.'mployed,  previously  to  a  march  or  a  re- 
treat, m  surveying  the  country  at  least 
>ne  da/s  journey  in  front  of  the  army. 
After  the  death  of  the  Duke  of  York,  the 
staff  corps  ceased  to  be  kept  up,  and  for 
several  years  it  was  reduced  to  a  single 
company,  which  was  charged  with  the 
duty  of  repairing  the  military  canal  at 
Hythe,    This  company  was  afterwards 


incorporated  with  the  corps  of  sappers 
and  miners. 

The  duties  of  officers  belonging  to  the 
quartermaster-general's  staff  are  very  dif- 
ferent from  those  of  the  military  engin- 
eers ;  the  latter  are  employed  in  the  con- 
struction of  pernument  fortifications,  bat- 
teries, and  field-works ;  while  the  former 
survey  ground  in  order  to  discover  roads, 
or  sites  for  military  positions,  for  fields 
of  battle,  or  quarters  for  the  troops.  The 
education  of  a  staff-officer  is  such  as  may 
qualify  him  for  appreciating  the  military 
character  of  ground :  for  this  purpose  he 
learns  to  trace  the  directions  of  roads  and 
the  courses  of  rivers  or  streams ;  and  in 
mountainous  countries  to  distinguish  the  • 
principal  chains  from  their  ramifications, 
to  examine  the  entrances  of  gorges,  and  to 
determine  the  heights  of  eminences  or 
the  depths  of  ravines.  He  has,  besides, 
to  acquire  a  fiicility  in  determining  or 
estimating  Uie  resources  of  a  district  with 
respect  to  the  means  it  affords  of  supply- 
ingprovisions  or  quarters  for  the  troops. 

The  staff-officer  ought  also  to  know  how 
to  correct  the  illusions  to  which  the  eye 
is  subject  in  examining  ground,  from  tne 
different  states  of  the  air,  and  the  number 
and  nature  of  the  objects  which  may  in- 
tervene between  himself  and  those  whose 
positions  are  required.  He  ought  to  be 
able  to  estimate  the  number  of  men  which 
a  visible  tract  of  ground  can  contain,  and 
to  form  a  judgment  concerning  the  dispo- 
sitions and  stratagems  which  it  may  per- 
mit an  army  to  put  in  practice. 

STAGE-CARRIAGE.  HACKNEY- 
COACH.  CABRIOLET.  A  Stage  Car- 
riage  is  defined  by  the  2  and  3  Wm.  IV. 
c.  10*2,  as  a  carriage  of  any  construction 
for  conveying  passengers  for  hire  to  or 
from  any  place  in  Great  Britain,  which 
shall  travel  at  the  rate  of  not  less  than 
three  miles  in  the  hour  and  be  impelled 
by  animal  power,  provided  each  passenger 
pay  a  distinct  fare  for  his  place  therein. 
Railway  carriages  and  vehicles  moved  by 
steam  are  excluded  from  the  definition. 

By  the  1  and  2  Wm.  IV.  c.  22,  it  is 
declared  that  every  carriage  with  two  or 
more  wheels,  used  for  plying  for  hire  in 
any  public  street  at  any  place  within  five 
miles  from  the  General  Post-office  in 
London,  of  whatever  form  or  construe- 
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tioD,  or  whatever  mar  be  the  number  of 
penoDS  which  it  ghall  be  calculated  to 
convey,  or  the  number  of  horses  by  which 
it  shall  be  drawn,  shall  be  deemed  a  hack- 
ney-carriage, I'his  class  of  public  yehicles 
appears  to  have  originated  in  London. 
The  rise  and  progress  of  their  use  in  Lon- 
don may  be  pre%  distinctly  traced  from 
notioes  m  Macpherson's  '  Annals  of  Com- 
merce,' and  in  Anderson's  *  History  of 
Commerce,*  of  which  work  the  early 
volumes  of  Maq)her8on  are  a  reprint  with 
but  few  alterations.  Under  the  year  1625 
Macpherson,  or  rather  Anderson,  observes 
that  •*  Our  historiographers  of  the  city  of 
London  relate  that  it  was  in  this  year  that 
hackney-coaches  first  began  to  ply  in  Lon- 
don streets,  or  rather  at  the  mns,  to  be 
called  for  as  they  were  wanted ;  and  they 
were  at  this  time  only  twenty  in  number. 
In  1652  the  number  of  hackney-coaches 
daily  flying  in  the  streets  was  Imiited  to 
200 ;  m  1654  it  was  increased  to  300,  al- 
lowing however  only  600  horses ;  in  1661 
to  400;  and  in  1694  to  700.  By  an  act  of 
the  9th  year  of  Anne  (c  23)  the  number 
was  to  be  increased  to  800  on  the  expira- 
tion, in  1 7 1 5,  of  the  licences  then  in  force, 
and  200  hackney-chairs  were  also  licensed. 
The  number  of  chairs  was  shortly  in- 
creased to  300,  and  by  the  act  12  Geo.  I. 
c.  12,  to  400.  In  1771  the  number  of 
coaches  was  ftirther  increased  to  1000. 

A  lighter  kind  of  vehicle,  drawn  by 
one  horse,  was  brought  into  extensive 
use  in  Paris.  Efforts  were  made  to  in- 
troduce similar  vehicles  into  this  country, 
but  owing  to  a  regard  for  the  "vested 
rights"  of  the  hackney-coach  owners, 
it  was  long  found  impossible  to  get  li- 
cences for  them.  With  great  difficulty 
Messrs.  Bradshaw  and  Kotch  (the  latter 
a  member  of  parliament)  obtained  li- 
cences for  eight  cabriolets  in  1823,  and 
started  them  at  &res  one-third  lower  than 
those  of  hackney-coaches.  Hie  name 
**  cab  **  is  now  commonly  applied  to  all 
hackney-carriages  drawn  by  one  horse, 
whether  on  two  or  four  wheels.  During 
the  first  few  years  of  the  employment  of 
such  carriages  their  number  was  restricted 
to«ixty-five,  while  the  number  of  coach- 
licences  was  increased  to  twelve  hundred ; 
but  in  1832  all  restriction  as  to  the  num- 
ber of  hackney-carriages  was  removed. 


The  number  of  hackDey-carragaBoesi 
for  use  during  the  year  eoding  Jistfyt 
1845,  was  2450,  all  of  which,  ^b 
exception  of  less  than  200,  voeoiLr 
one-horse  vehicles.  The  number  cfdri^^^ 
licensed  auring  iJie  year  eiKiug  ^ 
1844,  was  4627,  beades  371  vubk- 

The  generally  low  standard  of  E' - 
character  among  cab-driven  ki^ »'  ^ 
adoption  of  a  system  of  nim&&cra£' 
which  is  not  calculated  to  promote  bcn^ 
and  good  feeling.  The  vehicles  and  b^^ 
a^  lent  out  at  a  fixed  sum  per  ^y-  -' 
rather,  the  men  are  expectnl  to  ^ 
home  the  stipulated  amount  Tbe  ^ 
riment  of  paying  liberal  wages,  m^^' 
ing  to  the  nonour  of  men,  iinid i^ et 
been  tried  and  ibund  utterly  impaeac^ 

An  attempt  was  made,  aboot  tk  ju 
1800,  to  introduce  a  more  conusft*^ 
kind  of  vehicle,  resembling  «n  ae^"^ 
instead  of  the  old  stage-cosidM9>  v-^ 
could  only  carry  four  or  at  mort  sj  -" 
side  passengers,  but  the  piojtfi  *^ 
When  re-introduced  from  Piris  i^^^'  j 
bus  was  drawn  by  three  horses  i!p> 
but  this  arrangement  was  soon  ibaEdv- 

The  first  successful  omnibos  is  i>^  - 
was  started  by  a  ooach-boildrf  ^■ 
Shillibeer,  in  July,  1829,  to  nuib«T' 
Greenwich  and  Charing-Cross.  if  ^ 
considerably  less  than  thoee  of  !^  " 
short  stages;  in  addition  to  vbkbs^'^ 
tage,  the  greater  part  <rf  the  jusft 
were  sheltered  ftom  tbe  weather.  In- 
judicious arrang^ement  of  mab^  * 
same  charge  for  inside  and  outskk  p*^ 
Shillibeer  soon  obtained  extensi^  F^ 
age,  and  began  to  break  downw-^ 
feeling  of  exelusiveness  which  »-«- 
disdngnished  inside  from  oot^  F^ 
gers.  Success  in  the  first  ^V^  ^ 
Shillibeer  to  establish  onmibusa  k^  ; 
Paddington  and  the  Bank.  Af^r^ 
opposition  tbe  new  system  of  01^^ 
was  folly  established. 

(Some  of  the  fiicts  in  the  ppoj^; 
of  this  article  are  derived  frf,*. 
papers  in  Chambers's  'EdinbaJP" 
nal'for  1845 (Nos,  76  and  78),  i^-^ 
of  the  historical  matter  is  to  bf  »^"" 
Knight's  *  London'  and  rf*  '^' 
Magazine,'  vol.  vi.)  ,  , 

In  1799  the  act  of  piri«f^.< 
passed  (19  Geo,  lit  c  51;  ^^' 


STAGE-CARRIAGE. 


[741] 


STAGE-CARRIAGE. 


m  posed  a  duty  on  hired  carriages  of  any 
tescription.  This  daty  has  at  times  been 
'ariously  regulated,  and  is  now  settled  by 
he  above  act»  amended  by  2  &  3  Wm. 
V.  c  120,  and  3  &  4  Wm.  IV.  c.  48, 

The  laws  which  relate  to  hackney-car- 
iages  and  metropolitan  stage-carriages 
re  chiefly  comprised  in  two  acts  of  par- 
iameut:  1  &  2  Wm.  IV.  c  22,  which 
ame  into  operation  January  5th,  1832, 
intitled  "  An  Act  to  amend  the  Laws  re- 
ating  to  Hackney-Carriages,  and  to  Wag- 
gons, Carts,  and  Dravs,  and  to  place  the 
collection  of  the  Duties  on  Haekney-Car- 
iages  and  on  Hawkers  and  Pedlars  in 
England  under  the  Commissioners  of 
Jtampa;"  and  6  &  7  Vict  c  86,  enti- 
led •*An  Act  for  regulating  Hackney 
Jid  State  Carriages  in  and  near  London." 

In  the  former  act  are  contained  the 
^ater  part  of  the  enactments  which  re- 
ate  to  hackney-carriages ;  in  the  latter, 
hose  which  more  especially  apply  to  me- 
ropolitan  stage-carriages  (omniboses). 

The  limits  of  hackney-carriages  (hack- 
ley-coaehes  and  cabriolets)  are  five  miles 
rom  the  General  Post-office,  London; 
md  drivers  of  hackney-carriages  are  com- 
pellable to  drire  five  miles  from  the  place 
There  hired  or  from  the  General  Post- 
tffice ;  bat  if  any  hackney-carriage  shall 
•e  discharged  at  any  place  beyond  the 
imits  of  the  metropolis  ^that  is,  beyond  a 
ircle  of  which  the  radius  is  three  miles 
'rom  the  General  Post-office),  after  eight 
n  the  evening  and  before  five  in  the 
Doming,  back-iare  may  be  demanded  to 
he  nearest  part  of  the  said  limits  or  to 
iny  standing-place  beyond  the  limits 
rhere  the  carriage  may  have  been  hired, 
it  the  option  of  the  hirer. 

The  fares  of  hackney-carriages  are 
ixed  by  the  act  1  &  2  Wm.  IV.  c  22. 
''or  every  hackney-carriage  drawn  by  two 
lorses,  for  any  distance  not  exceeding 
me  mile,  1«. ;  for  any  distance  exceeding 
me  mile,  at  the  rate  of  6d.  for  every  half- 
nile  and  for  every  fractional  part  of  half 
I  mile  over  and  above  any  number  of 
lalf-miles  completed.  By  time,  the  fare 
s,  for  not  exceeding  thirty  minutes,  U. ; 
lot  exceeding  forty-five  minates,  U.  Cd. ; 
lot  exceeding  one  hour,  2«. ;  and  for  any 
Hirther  time  after  the  rate  of  6rf.  for  every 
ifteen  minates  completed,  and  6d.  for  any 


fractional  part  of  fifteen  minutes..  The 
fares  for  hackney-carriages  drawn  by  one 
horse  (cabriolets)  are  one-third  less,  so 
that  for  the  first  mile  they  are  Bd.,  for  a 
mile  and  a  half,  Is.,  and  so  on. 

Every  hackney-carriage  and  metropo- 
litan stage-carriage  is  licensed  by  a  re- 
gistrar, deputy-registrar,  or  other  officer 
appointed  by  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State;  and  every 
driver  of  a  hackney-coach,  and  every 
driver  and  conductor  of  a  metropolitan 
stage-carriage,  and  every  waterman,  at 
the  time  of  granting  the  licence  receives 
a  metal  ticket,  whidi  every  such  driver, 
conductor,  or  waterman  is  to  wear  on  his 
breast  in  such  manner  that  all  the  writins 
thereon  may  be  distinctly  visible.  A 
stamp-duty  of  58.  is  charged  on  every  li- 
cence. Plates  are  to  be  affixed  to  hack- 
ney carriages  with  the  name  and  abode 
of  the  proprietor  and  number  of  the  li- 
cence; and  <' Metropolitan  Stage-Car- 
riage," or  such  other  words  as  the  regis- 
trar shall  direct,  are  to  be  pamted  on 
omnibuses.  Proprietors  of  metropolitan 
stage-carriages  fix  their  own  fares,  but 
those  fares  are  to  be  distinctly  painted  on 
or  in  the  carriage,  as  well  as  tne  number 
of  persons  for  whom  the  carriage  is  li- 


Hackney  -  carriages  standbg  in  the 
street,  though  not  on  any  stand,  to  be 
deemed  plying  for  hire.  Drivers  may 
ply  on  Sundays,  and,  if  plying,  are  com- 
pellable to  drive  when  hired.  Agreement 
to  pay  more  than  legal  fare  not  binding, 
but  driver  may  agree  to  drive  any  dis- 
tance at  discretion  for  a  stated  sum,  and 
must  not  charge  more  than  that  sum, 
though  less  than  legal  fare.  Deposit  to 
be  paid  for  carriage  kept  waiting,  and 
driver  must  take  the  deposit  and  wait. 

The  act  6  &  7  Vict  c.  86,  repeals  a 
previous  act  (1  &  2  Vict  c  79),  and  ex- 
tends the  enactments  not  specifically  re- 
pealed of  the  1  &  2  Wm.  IV.  c  22,  to  the 
6  &  7  Vict  c  86.  Other  provisions  of 
the  acts  relate  chiefiy  to  the  restoration 
of  property  left  in  carriages,  to  furious 
driving,  intoxication,  insulting  language, 
loitering,  and  other  acts  of  misbehaviour ; 
to  proceedings  of  proprietors,  drivers,  and 
conductors,  as  to  licences,  payment  of 
duties,  contracts  with  each  other ;  and  to 
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modes  of  granting  sammonses,  powers  of 
magUtratcs,  punishments,  penalties,  &c.i 
STAMPS,  STAMP  ACTS.     Stamps 
are    impressions   made  npon    paper  or 

garchment  by  the  government  or  its  of- 
cers  for  the  purposes  of  revenue.  They 
always  denote  the  price  of  the  particular 
stamp,  or  in  other  words,  the  tax  levied 
npon  a  particular  instrument  stamped, 
and  sometimes  they  denote  the  nature  of 
the  instrument  itself.  If  the  instrument 
is  written  upon  paper,  the  stamp  is  im- 
pressed in  relief  apon  the  paper  itself; 
but  to  a  parchment  instrument  the  stamp 
is  attached  by  paste  and  a  small  piece 
of  lead  which  itself  forms  part  of  the  im- 
pression. These  stamps  are  easily  forged, 
and  at  various  times  forgeries  of  them 
upon  a  large  scale  have  b^n  discovered, 
llie  punismnent  for  the  forgery  of  stamps 
was  made  a  capital  offence  bj  the  Act  of 
William  and  Mary,  and  continued  so  un- 
til the  year  1830  (11  Geo.  IV.  &  1  Wm. 
IV.  c  66),  when  it  was  made  punishable 
by  transportation. 

In  France  stamps  are  used  both  for  the 
authentication  of  instruments  and  as  a 
source  of  revenue. 

The  stamp  tax  was  introduced  into  this 
country  in  the  reign  of  William  and  Mary 
(5  W.  &  M.  c  21):  such  an  impost  had 
previously  existed  in  Holland.  The  Act 
5  W.  &  M.  c.  21,  imposes  stamps  upon 
grants  from  the  crown,  diplomas,  con- 
tracts, probates  of  wills  and  letters  of  ad- 
ministration, and  upon  all  writs,  proceed- 
ings, and  records  m  courts  of  law  and 
equity ;  it  does  not,  however,  seem  to  im- 
pose stamps  upon  deeds,  imless  they  are 
enrolled  in  the  courts  at  Westminster  or 
other  courts  of  record.  Two  years  after^ 
wards,  however,  conveyances,  deeds,  and 
leases  were  subjected  to  the  stamp  duty, 
and  by  a  series  of  acts  in  the  succeeding 
reigns  every  instrument  recording  a 
trausaction  between  two  individuals  was 
subjected  to  a  stamp  duty  before  it  could 
be  used  in  a  court  of  justice.  By  the  38 
€reo.  III.  c  78,  a  stamp  duty  is  imposed 
on  newspapers,  and  by  a  subsequent  act 
inventories  and  appraisements  are  re- 
quired to  be  stamped.  Legacies  are 
largely  taxed  by  means  of  stamped  re- 
ceipts. Stamps  are  also  used  as  a  conve- 
nient method  of  imposing  a  tax  upon  a 


particular  class  of  persons :  thu,  a^^ 
of  apprenticeship  are  sabject  todiiiy,8Ea 
articles  of  clerkship  to  a  scdiatorteiai 
of  1 20/.  Solicitors  are  required  totab  «e 
annually  a  certificate,  stamped  either  v^f^ 
a  12/.,  8/.,  or  6/..  stamp  according  t»c^ 
cumstances.  Before  a  persoD  codekkr 
practice  as  a  phyacian,  an  whwss.i 
barrister-at-law,  or  an  attorney,  be  sas 
pay  a  tax  varying  from  hOL  to  lOt,  m^ 
the  form  of  a  stamp  upon  adsfies. 
Notaries  public,  bankers,  pawntfohr% 
and  others,  must  obtain  a  yearlj  ^tmt 
in  order  to  exercise  their  callings 

The  schedule  to  the  Act  .55  Geo.  HI  ^ 
124,  which  consolidates  all  the  prsvicA 
acts,  occupies  nearly  100  octavo  page- 
Since  the  year  1 81 5  the  stamp  dnnw  hi'f 
been  mitigated.  The  5  Geo.  IV.  e.  4., 
.exempts  law  proceedings  from  sta^- 
and  file  stamps  upon  newspapcR  ^ 
reduced  from  fonrpenee  to  a  peMT  w 
6  &  7  Wm.  IV.  c  76  (1836),  whididi? 
exempts  the  paper  from  postage.  As  9 
the  stamp  duties  on  advertismstt  »• 
newspapers,  see  ADVERTiaEiissis  ^ 
Newspapebs. 

In  order  to  protect  the  rewOTft  w 
stamp  acts  usually  impose  a  penaltj  v^ 
any  fraudulent  eva^on  of  their  p^ 
sions ;  and  the  44  Geo.  IIL  c  9S  esirs 
that  the  proceedings  shall  be  in  the  be-* 
of  the  attorney-general  in  EBg^"*f 
the  king's  advocate  in  Seotlaod.  vt^  » 
the  penalty  shall  go  entirely  to  4c  oo^- 

The  acts  render  an  ;un$tamped  insofr 
ment  invalid,  and  in  order  to  isfftf^^ 
the  revenue  they  multiply  the  nafflbec 
instruments  to  authenticate  any  tnB- 
action.  Hence  the  stamp  acts  have  gnv 
rise  to  many  questions  in  courts  ofUv^ 
to  the  amount  of  stamps  required  foTjff- 
ticular  instruments,  ttie  nature  of  «i«* 
stamps,  the  efiect  which  the  vasiSffsatj 
or  erroneous  nature  of  the  stamp  b*5 
produce  upon  the  instrument,  aad  tie » 
which  may  be  made  in  a  court  of  jns^^ 
a  paper  not  stamped,  bat  nevertheksj* 
questionably  reoordinff  a  partieaiartt* 

The  courts  of  faiw  have  usaslly  v^- 
preted  the  stamp  acts  with  the  0^ 
strictness  with  which  penal  »**'*.*! 
interpreted,  giving  to  exemptions  i>  «^ 
an  extension  as  the  words  will  admit'  ^ 
the  other  hand,  feeling  it  a  do^  ^^ 
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force  the  payment  of  this  bmnch  of  the 
revenae,  judges  oppose  the  admiwion  of 
ID  instrument  so  constructed  as  to  eyade 
ihe  payment  of  the  stamp  duty. 

The  main  rule  in  the  levying  of  these 
luties  is  that  each  distinct  transaction  be- 
tween separate  parties,  recorded  by  a 
vrritten  instrument,  shall  have  a  separate 
itamp  attached  to  it 

An  agreement  not  under  seal  may  be 
itamped  within  twenty-one  days  after  it 
has  been  signed ;  but  in  all  other  cases 
:he  instrument  must  be  written  upon  pa- 
per previously  stamped;  nor  will  the 
ittaching  a  blank  piece  of  paper  properly 
(tamped  to  the  instrument  already  exe- 
rted render  the  instrument  admissible  as 
evidence  in  a  court  of  law.  We  shall  pre- 
sently mention  the  penalties  by  payment 
>f  which  the  severity  of  these  provisions 
nay  be  miti^ted.  The  value  of  spoilt 
stamps,  if  claimed  widiin  twelve  months, 
may  be  recovered,  if  the  absence  of  all 
Traud  is  established  on  oath. 

If  the  court  has  sufficient  evidence  that 
in  instrument  has  been  properly  stamped, 
bat  has  been  lost,  or  is  withheld  by  the 
opposite .  party,  it  will  receive  an  un- 
stamped copy  as  evidence.  If  a  debt 
which  has  been  contracted  under  a  writ- 
ten agreement  can  be  established  by  parole 
evidence,  so  that  the  existence  of  the 
agreement  shall  not  come  under  the 
Qotioe  of  the  court,  the  plaintiff  may  re- 
M>ver  without  prodactbn  of  the  agree- 
ment ;  but  if  the  existence  of  the  written 
igreement  appears  from  the  testimony  of 
the  {^aintiff's  witnesses,  x>r  from  some 
sondition  coming  into  questiim  which 
aecesaarily  implies  the  existence  of  a 
written  instrument,  then  the  agreement 
most  be  produced  as  the  best  evidence ; 
lad  the  plaintiff  cannot  recover  unless  it 
is  duly  stamped.  Neverthdess  an  un- 
stamped instrument,  such  as  a  receipt  or  a 
signed  account,  may  be  used  by  a  wit- 
ness to  refresh  his  memory  as  to  the 
imounts  paid  in  his  presence  or  acknow- 
ledged in  his  presence  to  have  been  re- 
ceived ;  in  suen  instances  the  case  rests 
not  on  the  document  but  on  the  testimony 
>f  the  witness. 

An  unstamped  instrument,  though  an 
insufficient  foundation  for  proceedings  at 
[aw,  uulj  be  osed  as  evidence  to  de&at 


fraud,  and  with  certain  limitations  to 
establish  a  criminal  charge.  An  unstamped 
agreement  containins  matter  not  requiring 
a  stamp,  may  be  used  as  evidence  of  that 
matter,  although  it  is  invalid  as  evidence 
of  the  terms  of  the  agreement  An  in- 
dictment for  forgery  likewise  may  be 
maintained,  although  the  instrument 
forged  may  be  invalid  for  want  of  a 
proper  stamp ;  but  such  an  invalid  in- 
strument is  not  sufficient  to  support  an 
indictment  for  larceny. 

Originally  a  stamp  was  invalid  if  the 
denomination  was  erroneous,  although 
the  amount  paid  was  correct;  but  by  £e 
55  Geo.  II L9  wrong  stamps,  if  of  sufficient 
value,  are  rendered  valid,  unless  upon 
the  face  of  them  they  are  appropriated  to 
a  different  instrument  from  uiat  to  which 
they  are  attached.  In  this  case  the  stamp 
is  forfeited,  but  the  instrument  may  be 
re-stamped  upon  payment  of  the  penalty ; 
by  a  previous  act  (37  Geo.  III.,  c.  127, 
a.  2)  any  instrument,  excepting  bills  and 
promissory  notes,  is  allowed  to  be  stamped 
upon  payment  of  the  duty,  and  a  penalty 
of  lo2.  (or  if  it  is  a  deed,  \0l.  for  each 
skin);  if  it  is  to  be  stamped  within  a 
twelvemontii  after  its  execution,  the  com- 
missioners are  allowed  to  remit  the  pe- 
nalty (44  Gea  III.,  c  19).  Thus  even 
during  a  trial  an  instrument  may  be 
stamped  so  as  to  render  it  admissible; 
but  as  this  is  rarely  possible,  it  has  been 
suggested  that  an  officer  of  the  court 
ought  to  be  enabled  to  affix  the  proper 
stamp  and  levy  the  penalty;  so  that 
justice  mav  not  be  defeated,  or  at  least 
deferred,  from  the  want  of  this  formal 
circumstance. 

The  general  principles  which  regulate 
the  courts  in  the  inteipretation  of  the 
Stamp  Acts  are,  that  fraudnlent  evasion  of 
die  stamp  duties  shall  De  punished  by 
forfeiture  of  all  benefit  from  the  docu- 
ment which  ought  to  have  been  stamped ; 
and  that  a  just  claim  shall  not  be  evaded 
or  a  fraud  be  effected  beeause  the  just 
claimant  has  unintentionally  violated  the 
stamp  laws. 

The  stamp  duties  and  the  custody  of 
the  dies  are  placed  under  the  superintend- 
ence of  oommisaoners  a^^inted  under 
the  great  seal.  The  4  &  5  Wm.  IV., 
e.  GO,  amended  by  5  &  6  Wm.  IV.«  c20. 
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ooDsotidated  the  Board  of  Stamps.  The 
commissioners  transact  their  business  in 
Somerset  House,  London.  The  endeavour 
to  impose  stamp  duties  upon  our  Ameri- 
can colonies  in  1765,  was  one  of  the 
approximate  causes  of  the  American 
revolution. 

The  lav  respecting  stamps,  and  a  refe- 
rence to  the  principal  cases  cited,  are 
oontuned  in  Chitty's  Practical  TVeatise 
on  the  Stamp  Lam.  That  work  has  been 
mainly  nsea  for  this  article. 

The  stamp  duties  act  very  unequally 
on  small  and  on  large  transactions,  and 
fhlly  justify  the  statement  that  the  legis- 
lature that  imposed  them  were  desirous 
to  shift  the  burden  of  taxation  from  the 
rich  to  the  middling  classes.  The  stamp 
duty  on  the  sale  of  land  of  the  value  of 
50/.  (taking  a  certain  average  length  of 
conve}'ance)  is  12^1.  per  cent ;  of  the 
value  of  100/.  it  is  5  per  cent;  of  the 
value  of  500/.  it  is  1/.  14*.  3rf.  per  cent ; 
but  of  the  value  of  5000/.  it  is  only  one  per 
cent  The  same  unequal  scale  anplies  to 
mortgages.  **  A  mortgage  of  50f .  would 
cost  in  stamps  and  law  expenses,  30  per 
cent ;  a  mortgage  for  12,500/.  would  cost 
one  per  cent ;  and  for  100,000/.  it  would 
cost  \2s.  per  cent"  This  scale  of  taxa- 
tion is  manifestiy  fhuned  to  shift  the 
burden  from  great  landowners  and  capi- 
talists to  those  of  very  moderate  means. 
These  fkcts  appear  from  a  Report  of  a 
Committee  of  the  Lords  (1846)  on  the 
peculiar  burdens  which  the  land  has  to 
bear.  The  result  of  this  inquiry  shows 
clearly  the  peculiar  burdens  which  the 
comparatively  poor  sustain  in  consequence 
of  the  legislation  of  the  rich. 

The  net  produce  of  the  stamp  duties  in 
the  year  which  ended  October  10,  1844, 
was  6,533,385/. ;  in  the  year  which  ended 
October  10,  1845,  it  was  6,961,370/. 

STANDING  ORDERS.  [Bill  in 
Parliament.] 

STANNARY,  from  the  Latin  Stan- 
nunif  "tin."  This  term  sometimes  de- 
notes a  tin-mine,  sometimes  the  tin-mines 
of  a  district,  sometimes  the  royal  rights 
in  respect  of  tin-mines  within  such  dis- 
trict But  it  is  more  commonly  used  as 
including  the  tin-mines  within  a  particu- 
lar district,  the  tinners  employed  in  work- 
ing them,  and  the  customs  and  privileges 


attached  ,to  the  mines,  and  to  i3»fe  ess- 
ployed  in  digging  and  poriiVing  the  «3c 

The  rreat  stannaries  of  'En^nai  sf 
those  of  Devon  and  Osnrirail,  (^  wktc 
the  stannary  of  Comvrall  is  the  msxt^ 
portant  The  stannaries  of  Coniwali  sa 
Devon,  were  granted  by  Edward  m.  e 
the  Black  Prince,  upon  the  creatiiB  o^^' 
duchy  of  Cornwall,  and  aire  perpet2ir7 
incorporated  with  that  dach  j.  la  ffur 
ral  both  stannaries  are  nnder  ooe  de^- 
officer,'called  the  lord- warden  of  thrssi- 
naries,  with  a  separate  ▼ioe>wardA  is 
each  county.  The  stannary  of  Dsnvi: 
is  subdivided  into  the  stannarj  <^  fibcl- 
more,  in  the  eastern  pans  of  the  ea8S7 
and  tiie  stannaries  of  Tyvramhaile,  ?£- 
with,  and  Helston,  in  the  west 

All  tin  in  Cornwall  and  Devon,  wIp- 
ever  might  be  the  owner  of  the  laoie- 
pears  to  have  formerly  belonged  to  a< 
king,  by  a  usage  peculiar  to  £ese  ecc- 
ties;  for  the  general  prerogative  cfiftr 
crown  extends  only  to  mines  of  goA  r 
silver,  or  other  mines  in  wluch  the  n3r 
of  the  gold  or  silver  exceeds  that  <^  & 
inferior  metal  with  which  it  is  camisxL 
(12  Coke'B  Hep.,  9.) 

King  John,  in  1201,  granted  a  <*arj: 
to  his  tinners  in  Cornwall  and  Der^ 
shire,  authorising  them  to  dig  tia  ct 
turves  to  melt  the  tin  anywhere  is  ^ 
moors  and  in  the  fbes  of  bishops,  at'k^ 
and  earls,  as  they  had  been  used  asd  t> 
customed.  (Maddox,  Erch^  279  t  2SS 
This  charter  was  confirmed  by  Edwars  I 
Richard  II.,  and  Heniy  IV. 

In  Cornwall  the  nght  of  diggii^  "*- 
other  men's  land  is  now  regnlated  \j  - 
peculiar  usage,  called  the  custom  of  &.'& '  •  - 
ing.  This  custom  attaches  only  to  f^ 
land  as  now  is  or  antiently*  was  irstfri. 
that  is,  land  open  or  unxncloeed.  Tf- 
mode  of  acquiring  a  right  to  tin-hcvs:^  -' 
this:  an  agent  goes  cm  the  spot  tD  S 
bounded  and  digs  up  the  turf  or  8ar&^. 
making  littie  pits  at  the  four  comm  > 
wards  tiie  east,  west,  north,  and  soath.  di 
reasonable  extent ;  and  the  area  or  ^"^ 
within  the  four  comers  will  he  the  as- 
tents  of  the  bounds.  Having  made  theft 
comers,  tiie  agent  describes  on  paper  ta 
situation  of  the  bounds,  statea  me  dn 
when,  and  the  person  by  whom,  they  ^f^ 
marked  out  or  cut  and  malna  a  dechn- 
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ion  for  whose  use  this  was  done,  express-, 
ng  therein  that  the  spot  was  free  of  all 
awfal  bounds.  At  the  next  stannary 
»art  he  proctires  this  description  to  be 
mt  on  parchment,  when  a  first  prodama- 
ion  is  made  of  it  in  open  court,  the  parch- 
nent,  or  paper  being  stack  up  in  a  con- 
spicuous place  in  the  court,  and  a  minute 
>f  the  transaction  is  made  by  the  steward 
n  the  regular  court  paper.  On  the  next 
ionrt  day,  three  weeks  afterwards,  a  second 
proclamation  is  in  like  manner  made,  and 

0  also  at  the  third  court;  when,  if  there 
)e  DO  successful  opposition,  jud^ent  is 
pren,  and  a  writ  of  possesion  issues  to 
he  bailiff  of  the  stannary,  who  delirers 
x)sses8ion  accordingly.  In  this  mode  the 
)ound-owner,  acquires  a  right  to  search 
or  and  take  all  the  tin  he  can  find,  pay- 
ng  the  lord  of  the  soil  one-fifteenth,  or  to 
)ermit  others  to  do  so ;  and  to  resist  all 
who  attempt  to  interrupt  him.  The 
x>ands  must  be  renewed  annually,  by  a 
x>iuider  employed  on  behalf  of  the  bound- 
)wner,  or  the  lord  may  re-enter. 

As  part  of  the  stannary  rights,  the  duke 
>f  Cornwall,  as  grantee  of  me  crown,  has 
)r  had  the  pre-emption  of  tin  throughout 
he  county,  a  priyilege  supposed  to  have 
)een  reserved  to  the  crown  out  of  an  ori- 
pnal  right  of  property  in  tin-mines,  but 
D  modem  times  it  is  never  exercised. 

Formerly  for  the  redressing  of  griev- 
inoes  and  the  general  regulation  of  Uie 
stannaries,  representative  assemblies  of 
iie  tinners  were  summoned  both  in  De- 
roDshire  and  in  Cornwall.  These  assem- 
)lies  were  called  parliaments,  or  convoca- 
ions  of  tinners,  and  were  summoned  by 
he  lord-warden  of  the  stannaries,  under 

1  writ,  issued  by  the  duke  of  Cornwall,  or 
)y  the  king,  when  there  was  no  duke  au- 
horising,  and  requiring  him  so  to  do. 
The  last  convocation  was  held  in  1752. 
Appendix  to  the  case  of  Rowe  v,  Bren- 
OD ;  3  Manning  and  Ryland's  Reports.) 

The  duties  payable  to  the  duke  of  Corn- 
v9\\  on  the  stamping  or  coinage  of  tin 
irere  abolished  by  1  &  2  Vict.  c.  120,  and 
he  stannary  courts  were  re-modelled  by 
>  &  7  Wm.  IV.  c  106.  Further  regula- 
ions  for  these  courts  have  been  introduced 
)y  2  &  3  Vict  c.  58. 

STAPLE,  "anciently  written  estaple, 
ometh,'*  says  Lord  Coke,  "  of  the  French 


word  esfope,  which  signifies  a  mart  or 
market"  It  appears  to  have  been  used  to 
indicate  those  marts  both  in  this  country 
and  at  Bruges,  Antwerp,  Calais,  &c.,  on 
the  Continent,  where  the  principal  pro- 
ducts of  a  country  were  sold.  Probably 
in  the  first  instance  these  were  held  at 
such  places  as  possessed  some  conve- 
nience of  situation  for  the  purpose.  After- 
wards they  appear  to  have  been  confirmed, 
or  others  appointed  for  the  purpose  by 
the  authorities  of  the  country.  In  Eng- 
land this  was  done  by  the  king  (2  Edw. 
III.  c.  9).  All  merchandize  sold  for  the 
purpose  of  exportation  was  compelled 
either  to  be  sold  at  the  staple,  or  after^ 
wards  brought  there  before  exportation. 
This  was  aone  with  the  double  view 
of  accommodating  the  foreign  mer- 
chants and  also  enabling  the  duties  on 
exportation  to  be  more  conveniently  and 
certainly  collected.  Afterwards  the  word 
staple  was  applied  to  the  merchandize 
itself  which  was  sold  at  the  staple.  The 
staple  merchandize  of  England  at  these 
early  times,  when  little  manufacture  was 
carried  on  here,  is  said  by  Lord  Coke  to 
have  been  wool,  woolfells  or  sheepskins, 
leather,  lead,  and  tin.  Incident  to  the 
staple  was  a  court  called  "the  court  of 
the  mayor  of  the  fctaple."  This  court 
was  held  for  the  convenience  of  the  mer- 
chants, both  native  and  foreign,  attending 
the  staple.  It  was  of  great  antiquity ; 
the  date  of  its  commencement  does  not 
appear  to  have  been  certainly  known. 
Many  early  enactments  exist  regulating 
the  proceedings  at  the  staple  and  the 
court  held  there.  Most  of  these  were 
passed  during  the  reigns  of  the  two  Ed- 
wards, the  first  and  third  of  that  name. 
These  kings  appear  to  have  been  ex- 
tremely anxious  to  facilitate  and  encour- 
age foreign  commerce  in  this  kingdom ; 
and  by  mese  statutes  great  immunities 
and  privileges  are  given,  especially  to 
foreign,  but  also  to  native  merchants 
attending  the  staple.  The  first  enactment 
of  importance  is  called  the  Statute  of 
Merchants,  or  the  Statute  of  Acton-Bumel, 
and  was  passed  in  the  11  th  year  of  Edw. 
I.,  A.D.  1283.  [BcRKEL,  Acton,  Sta- 
tute OF.]  The  statute  passed  in  the 
27th  year  of  Edw.  III.  cap.  2,  is  entitied 
the  Statute  of  Staple.    One  object  of  it 
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'Was  to  remoTe  the  staple,  preTioosIy  held 
at  Calais,  to  Tarious  towns  in  England, 
Wales,  and  Ireland,  which  are  appointed 
by  the  statute.  The  statute  directed  pro- 
ceeding similar  to  those  prescribed  for 
obtaining  a  Statute  Merchant  by  means 
of  a  sealed  recognizance,  in  consequence 
of  which  execution  might  be  obtained 
against  the  lands  and  tenements  of  the 
debtor  in  the  same  manner  as  under  a 
Statute  Merchant 

A  variety  of  other  statutes  irere  passed 
in  the  same  and  succeeding  reigns,  in 
some  respects  confirming,  in  others  alter- 
ing the  provisions  of  the  leading  statute. 
As  commerce  became  more  extended,  the 
staples  appear  to  have  &Ilen  into  disuse. 
Lord  Coke,  a  great  worshipper  of  anti- 
quity, complains  that  in  his  time  the  sta- 
ple nad  become  a  shadow ;  -we  have  only 
now,  he  says,  stapulam  umbratilem, 
whereas  formerly  it  was  said  that  weedth 
followed  the  staple,  llie  practice  how- 
ever of  taking  recognizances  by  statute 
staple,  from  the  many  advantages  attend- 
ing them,  long  continued.  (11  Edw.  I.; 
27  Edw.  III.  caps.  1,  3,  to  6,  8,  9;  3 
Inat.,  322 ;  Com,  Dig,,  tit '  Stat  Staple ;' 
2  Saund.  by  Wms.,  69;  Reeves,  Hist, 
Eng,  Law,  v.  2,  pp.  161,  393.) 

STAR-CHAMBER.  The  Star-Cham- 
ber  is  said  to  have  been  in  early  times 
one  of  the  apartments  of  the  kinff's  palace 
at  Westminster  which  was  used  for  the 
despatch  of  public  business.  The  Painted 
Chamber,  the  White  Chamber,  and  the 
Chambre  Markolph  were  occupied  by  the 
triers  and  receivers  of  petitions,  and  the 
king's  council  held  its  sittings  in  the  Ca- 
mera Stellata,  or  Chambre  des  Estoylles, 
which  was  so  called  probably  from  some 
remarkable  feature  in  its  architecture  or 
embellishment  Whatever  may  be  the 
etymology  of  the  term,  there  can  be  little 
doubt  that  the  court  of  Star-Chamber 
derived  its  name  from  the  place  in  which 
it  was  holden.  "The  lords  sitting  in 
the  Star-Chamber''  is  used  as  a  well- 
known  phrase  in  records  of  the  time  of 
Edward  III.,  and  the  name  became  per- 
manently attached  to  the  jurisdiction,  and 
continued  long  after  the  local  situation  of 
the  court  was  changed. 

The  judicature  of  the  court  of  Star- 
Chamber  appears  to  have  originated  in 


the  exercise  of  a  criminal  and  ehii  jsn- 
diction  by  the  king's  cooncil,  or  bj  tkn 
section  of  it  which  Lord  Hale  eiUs  tbe 
Conct'/tiim  OrdinariuM  in  order  to  da- 
tinguish  it  from  the  Privy  CavadL  wh» 
were  the  deliberate  advisers  of  the  crovi, 
(Hale's  Jttrisdietion  <f  the  Lord^M  Boat. 
chap.  V. ;  Palgrave's  JBno^  am  the  Ordi- 
nal Avtharity  of  the  King's  Coaal 
This  exercise  of  jurisdiction  bjtbekiaf'i 
council  was  considered  as  an  enaoacb- 
ment  upon  the  common  law,  and  besf 
the  subject  of  frequent  complaint  by  tk 
Commons,  was  greatly  abridged  by  sev^ 
ral  acts  of  parliament  in  the  reign 'of  Ec- 
ward  III.  It  was  discouraged  also  ^ 
the  common-law  judges,  althoogh  ^ 
were  usually  members  of  the  council ;  s&i 
from  the  joint  operation  of  these  and  sn 
other  causes  the  power  of  the  GooclitB 
Regis  as  a  court  of  justice  had  maierisEv 
declined  previously  to  the  reign  of  Hoffv 
VII.,  altnough,  as  Lord  Hale  obsenti 
there  remain  "  some  straggling  fbot-skfi 
of4heir  proceedings "  tillnear  that  tar 
The  statute  of  the  3  Henry  VIL  e.  1.  » 
powered  the  chancellor,  treasurer,  is^ 
Keeper  of  the  privy-seal,  or  any  two  d 
them,  calling  to  them  a  bishop  and  fia- 
poral  lord  of  the  council  and  the  vn 
chief  justices,  or  two  other  jostieei  a 
their  absence  (to  whom  the  president  flf 
the  council  was  added  by  stat  81  Henn 
VIII.  c.  20),  upon  bill  or  informatioB  ex- 
hibited to  the  lord  chancdlor  or  07 
other,  against  any  person  for  maiBtcnaaei& 
giving  of  liveries,  and  retainers  by  imka- 
tures  or  promises,  or  other  embraoen 
untrue  demeanings  of  sheiifi  in  niaknf 
panels  and  other  untrue  returns,  fix-  ubaf 
of  money  by  juries,  or  for  grest  noti  <» 
unlawful  assemblies,  to  call  the  oAenden 
before  them  and  examine  them,  and  ^2- 
ish  them  according  to  their  demeria. 
The  object  and  effect  of  this  enactag: 
are  extremely  doubtful ;  but  it  j^po^ 
the  best  opinion  that  the  ooarl  crated  br 
the  8  Henry  VIL  c.  1,  wasnottheooBTtrf 
Star-Chamber ;  that  this  court  by  ststaa? 
fell  into  disuse  afler  the  middle  of^thg 
reign  of  Henry  VIII. ;  that  the  cowl  « 
Star-Chamber  was  the  old  cwiolnw  m- 
dinarium,  against  whose  jnrisdidioa  nssy 
statutes  had  been  enacted  frotf  ^^ 
of  Edward  III.,  and  that  00  ptft  <»  » 
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rlsdiction  exercised  by  the  Star-Cham- 
T  could  be  maintained  <m  the  authority 

the  statute  of  Henry  VII.  At  the 
igiuning  of  the  reign  df  Elizabeth, 
e  court  of  Star-Chamber  was  unques- 
>DabIy  in  full  operation,  in  the  form  in 
hich  it  was  known  in  the  succeeding 
igns ;  and  at  this  period,  before  it  had 
^generated  into  a  mere  engine  of  state,  it 
as  by  no  means  destitute  of  utility.  It 
as  the  only  court  in  which  great  and 
twerful  offenders  had  no  means  of  set- 
ag  at  defiance  the  administration  of 
stice  or  corrupting  its  course.  And 
irin^  the  reign  of  Elizabeth,  when  the 
rlsdiction  of  the  Stai^Chamber  had 
ached  its  maturity,  it  seems,  except  in 
)Utical  cases,  to  have  been  administered 
ith  wisdom  and  discretion.  (Palgrave^s 
ssay  on  the  King's  Council,  p.  105.) 
The  proceedings  in  the  Court  of  Star- 
hamber  were  by  information,  or  bill 
id  answer;  interrogatories  in  writing 
ere  also  exhibited  to  the  defendant  and 
itnesses,  which  were  answered  on  oath, 
he  attorney-general  had  the  power  of 
chibitine  ex-officio  informations ;  as  had 
£0  the  king's  almoner  to  recover  deo- 
wds  and  goods  of  a  felo-de-se,  which 
ere  suppled  to  go  in  support  of  the 
ing's  alms.  In  cases  of  confession  by 
xnsed  persons,  the  information  and  pro- 
M.*diDgs  were  oral ;  and  hence  arose  one 
r  the  most  oppressive  abuses  of  the  court 
I  political  prosecutions.  The  proceed- 
>g  b^  written  information  and  interro- 
itories  was  tedious  and  troublesome, 
ten  involving  much  nicety  in  pleading, 
id  always  reaairing  a  degree  of  preci- 
on  in  setting  forth  the  accusation,  which 
as  embarrassing  in  a  state  prosecution. 
•  was  with  a  view  to  these  difficulties 
tat  Lord  Bacon  discouraged  the  king 
om  adopting  this  mode  of  proceeding  in 
le  matter  of  the  pursuevants,  saying  that 
the  Star  Chamber  without  confession 
as  long  seas."    ( Bacon's  Works,  vol.  iii. 

3*2.)  In  political  charges  therefore 
»e  attorney-general  derived  a  great  ad- 
antage  over  the  accused  by  proceeding 
■'  tenua  or  orally.  The  consequence 
as,  that  no  pains  were  spared  to  procure 
>ofesaons,  and  pressure  of  every  kind, 
iciuding  torture,  was  unscrupulously 
PPhed.   Aeooiding  to  the  laws  of  the 


court,  no  person  could  be  orally  charged 
unless  he  acknowledged  his  confession  at 
the  bar,  •*  freely  and  voluntarily,  without 
constraint."  (Hudson's  Treatise  of  the 
Court  (f  Star-  Chamber.)  But  this  check 
upon  confessions  improperly  obtained 
seems  to  have  been  much  neglected  in 
practice  during  the  later  periods  of  the 
history  of  this  court  Upon  admissions 
of  immaterial  circumstance  aggravated 
and  distorted  into  confessions  of  guilt, 
the  Earl  of  Northnfaiberiand  was  prose- 
cuted ore  tentts,  in  the  Star-Chamber,  for 
being  privy  to  the  Gunpowder  Plot,  and 
was  sentenced  to  pay  a  fine  of  SOjDOOl, 
and  to  be  imprisoned  for  life ;  ^  but  by 
what  rule,"  says  Hudson  {Coll.  Jurid. 
vol.  ii.  p.  63),  "  that  sentence  was,  I  know 
not,  for  it  was  ore  tenus,  and  yet  not  upon 
confession."  And  it  frequently  happened 
during  the  last  century  of  the  existence 
of  the  Star-Chamber,  that  enormous 
fines,  imprisonments  for  life  or  during 
the  king's  pleasure,  banishment,  mutila- 
tion, and  every  varienr  of  punishment 
short  of  death  were  innicted  by  a  court 
composed  of  members  of  the  king's  coun- 
cil, upon  a  mere  oral  proceeding,  without 
hearing  the  accused,  without  a  written 
charge  or  record  of  any  kind,  and  with- 
out appeal. 

The  judges  of  the  Court  of  Star- 
Chamber  were  the  lord  chancellor  or 
lord  keeper,  who  presided,  and  when  the 
voices  were  equal  gave  the  casting  vote, 
the  lord  treasurer,  the  lord  privy  seal, 
and  the  president  of  the  council,  who 
were  members  of  the  court,  ex  officio. 
In  addition  to  these  were  associated, 
in  early  periods  of  the  history  of  the 
court,  any  peers  of  the  realm  who  chose 
to  attend.  According  to  Sir  Thomas 
Smith,  the  judges  in  his  time  were  the 
'Mord  chancellor,  the  lord  treasurer, 
all  the  king's  majesty's  council,  and  the 
barons  of  this  land."  {Commontpealth  of 
England,  b.  iii.  c.  5.)  Hudson  states 
that  the  number  of  attendant  judges  '*  in 
the  reigns  of  Henry  VII.  and  Henry 
VIII.  £ive  been  well  near  to  forty ;  at 
some  one  time  thirty;  in  the  reign  of 
Queen  Elizabeth  often  times,  but  now 
(i.  e,  in  the  time  of  James  I.)  much 
lessened,  since  the  barons  and  earls,  not 
being  privy  councillors,  have  forborne 
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their  attendance."  He  fdrther  states,  that 
"in  the  times  of  Henry  VII.  and  Henry 
VIII.  the  court  was  most  commonly  fre- 
quented by  seyen  or  eight  bishops  and 
prelates  every  sitting-day  f*  and  adds, 
"that  in  those  times,  the  fines  trenched 
not  to  the  destruction  of  the  offender*s 
estate,  and  utter  ruin  of  him  and  his  pros- 
|>erity,  as  now  they  do,  but  to  his  correc- 
tion and  amendment  the  clergy's  song 
being  of  mercy."  ( ColL  Juria!  vol.  ii. 
p.  36.)  The  settled  course  during  the 
latter  part  of  the  reign  of  Elisabeth  and 
the  reigns  of  James  I.  and  Charles  I., 
seems  to  have  been  to  admit  only  such 
peers  as  judges  of  the  court  as  were 
members  of  the  privy  council. 

The  civil  jurisdiction  of  the  Star- 
Chamber  comprehended  mercantile  con- 
troversies between  English  and  fbrei^ 
merchants,  testamentary  causes,  and  dif- 
ferences between  the  heads  and  common- 
alty of  corporations,  both  lay  and  spiri- 
tual. The  court  also  disposed  of  the 
claims  of  the  king's  almoner  to  deodands, 
and  also  such  claims  as  were  made  by 
subjects  to  deodands  and  catalla  fdo- 
nmn  (chattels  of  felons)  by  virtue  of 
charters  from  the  crown.  The  criminal 
jurisdiction  of  the  court  was  very  ex- 
tensive. If  the  king  chose  to  remit  the 
capital  punishment,  the  court  had  juris- 
diction to  punish  as  crimes  even  treason, 
murder,  and  felony.  Under  the  com- 
prehensive name  of  contempts  of  the 
king's  authority,  all  offences  against  the 
state  were  included.  Forgery,  perjury, 
riots,  maintenance,  embracery,  fraud, 
libels,  conspiracy,  and  false  accusation, 
misconduct  by  judges,  justices  of  the 
peace,  sherifis,  jurors,  and  other  persons 
connected  with  the  administration  of 
justice,  were  all  punishable  in  the  Star- 
Chamber. 

It  was  also  usual  for  the  jud^  of 
assize,  previously  to  their  circuits,  to 
repair  to  tiie  Star-Chamber,  and  there  to 
receive  from  the  court  directions  respect- 
ing the  enforcement  or  restraint  of  penal 
laws.  Numerous  instances  of  this  un- 
warrantable interference  with  the  admi- 
nistration of  the  criminal  law  occur  with 
reference  to  the  statutes  against  recosants 
in  the  reigns  of  Elizabeth  and  James  I. 
A  court  of  criminal  judicature,  com- 


posed of  the  immediate  agoite  of  tk  fie- 

rogative,  possessing  a  jurisdictiao  ^ 

extensive,  and  at  the  same  time  iiopcr- 

fectiy  defined,  and  authorized  to  ii£^ 

any  amount  of  punishment  short  of  dsst 

must,  even  when  best  adminislered,  lo^ 

always  been  viewed  with  apprebeBsac 

and  distrust ;   and    accordingly  is  ^ 

earlier  periods  of  its  history  we  fiad  &sr 

stant   remonstrances    by  ibe  Cosb& 

against  its  encroachments.    As  ci^iBs- 

tion,    knowledge,  and    power  idciks*! 

among  the  people,  the  jurisdiciioD  of  t^ 

lords  of  the  council  became  intoienj^-^ 

A  measure  which  was   introduced  i3» 

the  House  of  Commons  in  the  last  paii> 

ment  of  Charles  I.,  to  limit  and  n^ 

the  authority  of  this  ooart,  tenniBaied^ 

a  proposal  for  its  entire  abolitkn,  v^ks 

was  eventually  adopted  without  qjposaa 

in  both  Houses.    The  statute  16  O-I 

c  10,  after  reciting  Magna  Charts  si 

sevenJ  early  statutes  in  support  of  ^ 

ordinary   system   of  judicature  I7  ^- 

common  law,  goes  on  to  state  thai  '"^ 

judges  of  the  Star-chamber  had  not  kf 

themselves  within  the  points  UiDite>i^ 

the  statute  a  Henry  VII.,  but  had  oa^ 

taken  to  punish  where  no  law  wamsfe^ 

and  to  make  decrees  having  no  ^ 

authority  and  to  inflict  heavier  psa^- 

ments  than  by  any  law  was  warracfi^ 

and  that  the  proceedings,  censartsas^ 

decrees  of  that  court  had  by  expeictf 

been  found  to  be  an  intolerable  bsrti^t 

to  the  subjects,  and  the  means  to  ies^ 

duce  an  arbitrary  power  and  goreniaat 

The  statute  then  enacts,  **  that  the  sEJ 

court  called  the  Star-Chamber,  tod  <^ 

jurisdiction,  power,  and  authority  bekE^ 

ing  unto  or  exercised  in  the  same  k^- 

or  by  any  of  the  judges,  offices*^ 

ministers  thereof,  should  be  deartji^^ 

absolutely  dissolved,  taken  away,  f^ 

determined ;  and  that  all  statutes  ^^ 

such  jurisdiction  should  be  repealed.*' 

STATE.      [SOVKREXONTT.J 

STATES  GENERAL.  This  tensi 
from  the  French  EtaU  G^in^iraaj,^ 
assembly  of  the  three  orden  of  the  ki^ 
dom :  the  dern',  the  nobili^,  vti  *>^ 
third  estate.  The  States  GtDO^-^ 
France  were  convoked  in  1614  b5»-' 
Louis  XIII.,  and  tiiey  did  notmeetsci^ 
till  1785.    The  memorable  vmyoop^ 
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of  the  States  General  of  Fnmoe  in  1789 
led  to  the  Bevolntion.  A  dispute  arose 
between  the  two  pririleged  orders  and 
the  third  estate  (tiers  ^tat)  about  their 
mode  of  sitting  and  voting.  It  was  at 
first  proposed  by  the  Breton  members 
that  ue  third  estate  should  assume  the 


name  of  National  Assembly  without  re- 
gard to  the  other  two  orders.  Mirabeau 
opposed  this  proposition,  but  finally  in  the 
same  year  (17th  June,  1789)  the  dei|u- 
ties  of  the  tiers  etat  with  such  deputies 
of  the  clergy  as  chose  to  join  them,  for 
none  of  the  nobles  accepted  the  invitation 
to  join,  assumed  the  name  of  the  National 
Assembly,  a  term  which  had  sometimes 
been  used  to  designate  the  States  General. 
The  king,  Louis  XVI.,  afterwards  sanc- 
tioned the  union  of  the  three  estates  in 
oue  National  Assembly.  One  of  the 
early  acts  of  the  National  Assembly  was 
the  publication  of  the  *  Declaration  of  the 
Rignts  of  the  Man  and  the  Citizen ;'  a 
piece  of  absurd  and  incongruous  dedamar 
tion  which  Mirabeau's  good  sense  made 
him  despise,  and  all  sober  thinking  people 
will  be  of  his  mind.  [LiberttJ  The 
National  Assembly  continued  its  labours 
several  months  aner  the  death  of  Mira- 
beau, 2nd  April,  1791.  In  September, 
1791,  the  assembly  presented  to  the  king 
for  his  sanction  the  new  constitution, 
which  the  king  accepted,  and  the  assembly 
dissolved  itself  on  the  SOth  of  the  same 
month.  The  first  National  Assembly 
is  generally  called  *  Tassemblee  constitn- 
ante,'  from  its  having  fhuned  the  consti- 
tution. The  constitution  lasted  about 
twelve  months,  and  was  followed  by  the 
Kepublic 

STATISTICS  is  that  department  of 
political  science  which  is  concerned  in 
collecting  and  arranging  &cts  illustrative 
of  the  condition  and  resources  of  a  state. 
To  reason  upon  such  facts  and  to  draw 
conclusions  from  them  is  not  within  the 
province  of  statistics ;  but  is  the  business 
of  the  statesman  and  of  the  political 
economist. 

That  it  is  necessary  for  a  government, 
in  order  to  govern  well,  to  acquire  infor- 
mation upon  matters  affecting  the  condi- 
tion and  interests  of  the  people  is  obvious. 
Indeed,  the  civilization  of  a  country  may 
almost  be  measured  by  the  complcteuc-as 


of  its  statistics ;  for  where  valuable  statis- 
tical records  of  antient  date  are  found 
concerning  a  country  not  yet  advanced  in 
civilization,  which  would  appear  to  con- 
tradict this  {x)6ition,  we  owe  them  to 
sovereigns  or  governments  of  uncommon 
vigour  and  saeacity.  However  rude  the 
government  of  a  country  may  be,  it  can- 
not attempt  to  make  laws  without  hsiving 
acqmred  the  means  of  forming  a  judg- 
ment, however  imperfect,  as  to  the  mat- 
ters brought  under  its  consideration.  In 
this  sense  statistics  may  be  said  to  be 
coeval  with  legislation ;  but  as  legislation 
has  rarely  been  conducted  upon  any  fixed 
principles,  or  partaken  of  the  character 
of  science,  in  the  earlier  ages  of  the 
world,  we  most  attribute  to  statistics,  as  a 
department  of  political  science,  a  much 
later  origin.  It  is  chiefly  to  the  rise  of 
political  economy  that  we  are  indebted 
for  the  cultivation  of  statistics.  The 
principles  of  that  science,  which  are  di- 
rectiy  concerned  about  the  prosperity  and 
happiness  of  mankind,  were  not  reduced 
to  any  system  until  the  middle  of  the  last 
century:  since  that  time,  politioil  eco- 
nomy has  been  cultivated  as  an  inductive 
science.  The  correctness  of  preconceived 
theories  has  been  tested  by  the  observa- 
tion and  analysis  of  facts ;  and  new  prin- 
ciples have  been  discovered  and  esta^ 
blished  by  the  same  means.  A  limited 
knowledge  of  fiicts  had  previously  been 
an  obstacle  to  the  progress  of  politic»i 
economy;  and,  on  the  other  himd,  the 
neglect  of  that  science  caused  indifference 
to  statistical  inquiries.  Statistics,  whidi 
had  been  neglected  until  politiod  eco- 
nomy rose  into  fiivour,  have  since  been 
cultivated  with  continually  increasing 
care  and  method,  as  that  science  has  been 
further  developed,  and  the  knowledge  of 
its  fondamental  principles  more  widely 
difiiised. 

This  connection  between  political  theo- 
ries and  statistics,  while  it  has  led  to  the 
collection  of  many  data  which  would  not 
odierwise  have  been  obtained,  has  oflen 
introduced  a  partial  and  deceptive  state- 
ment of  facts,  in  order  to  support  precon- 
ceived opinions.  This  is  sometimes  un- 
justly objected  to  statistics,  as  if  it  were  a 
defect  peculiar  to  them.  That  fiicilities 
for  deception  are  afforded  by  statistics 
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cannot  be  denied;  bat  fUlacies  of  this 
kind,  like  all  others,  are  open  to  scrutiDy 
and  exposure.  Reliance  need  not  be 
placed  upon  statements  of  facts  nor  on 
numbers,  onless  supported  by  evidence ; 
and  inferences  from  them  should  only  be 
admitted  according  to  the  rules  by  which 
all  sound  reasoning  is  governed.  Falla- 
cies are  difficult  to  detect  in  proportion  to 
the  ingenuity  of  the  sophist  and  the  igno- 
rance or  inexpertness  of  his  opponents ; 
but  in  political  matters,  opposite  theories 
and  opinions  are  maintamed  with  equal 
ability,  and  facts  and  arguments  are  in- 
vestigated with  so  much  jealousy,  that,  in 
the  end,  truth  can  hardly  fail  to  be  esta- 
blished. Neither  does  any  suspicion  of 
partiality  attach  to  such  facts  as  are  col- 
lected by  a  government  without  reference 
to  particuhur  theories.  Until  some  one 
has  shown  the  value  of  noting  a  certain 
class  of  fiicts  with  a  view  to  his  own 
inquiries,  no  pains  are  taken  to  obtain 
inrormation  of  that  nature  from  the  best 
sources ;  but  as  soon  as  the  importance  of 
seeking  any  data  is  acknowledged,  the 
collection  of  them  becomes  the  business 
of  impartial  persons.  The  statist  must 
be  acquamted  with  the  purposes  to  which 
the  facts  collected  and  arranged  by  him 
are  likely  to  be  applied,  in  oMer  that  the 
proper  distinctions  and  details  may  be 
noted  in  such  a  manner  as  to  give  the 
fullest  means  of  analysis  and  inference ; 
but  his  services  are  greatest  when  he  does 
not  labour  in  support  of  a  theory. 

It  thus  becomes  part  of  the  business  of 
government  to  apply  all  the  means  in  its 
power  in  aid  of  statistics,  not  only  for  the 
administration  of  the  affairs  of  state,  but 
also  for  the  improvement  of  political 
science.  Abundance  and  accuracy  must 
be  the  object  of  a  government  in  collect- 
ing statistical  facts. 

We  would  lay  much  stress  upon  the 
collection  of  facts  by  the  supreme  power, 
because  the  classes  of  facts  most  important 
in  political  inquiries  can  scarcely  ever  be 
searched  ont  by  other  persons,  who  have 
not  access  to  the  offices  of  government, 
and  who  are  without  authority  to  demand 
information;  while  the  government  has 
ample  means  at  its  disposal,  and  can, 
without  difficulty,  and  in  the  ordinary  I 
course  of  administration,  obtain  statis-  I 


tical  infbrmation  of  the  higbet  nir 
In  this  and  many  oither  ooTatries  tn 
respective  governments  are  if-^'-yK 
themselves  earnestly  to  statistial  b^<& 
gations.  In  England  a  statistial  ^fC' 
ment  has  been  established  at  the  Bjt* 
of  Trade  to  collect  and  arrange  ili  3r 
documents  of  a  statistical  namrethi:-:^ 
be  obtained  through  any  depsrtoier.  * 
agency  of  government.  The  adEn-.f 
organised  departments  of  the  F::--- 
govemment  have  abundance  of  stsaci. 
materials  systematically  collaied,  ^b. 
they  never  fail  to  arrange  in  a  ten  Iv* 
manner,  and  to  analyse  with  mnch  abi' "] 
Great  credit  is  due  to  the  Belgian  co^*"- 
ment  for  the  diligence  with  v^il  ^ 
several  departments  have  enga^c^ - 
statistics;  and  in  March,  1841,  liirl::: 
appointed  a  central  statistical  com^si.'. 
**  The  object  of  this  commissioiiL*'  sai:  - 
minister  of  the  interior,  in  his  KfpofJ  * 
the  king,  "  will  be  to  bring  togethrf i:;'' 
common  depository  all  the  scatter  ■i>^ 
formation  which  is  at  present  coUrtit?-' 
the  different  departments  of  gOTenm^' 
and  it  will  propose  models  for  the  s:.'" 
ments  and'  tables  employed  in  cdkf^ 
and  classifying  the  elements  of  c^-^ 
publications."  He  adds,  that  ''i^  "- 
commission  carries  out  satis&ctDn<j'-;' 
object  proposed,  the  government.  "• 
legislative  chambers,  and  the  kbs^ 
will  find  in  the  official  statistical  post-'J- 
tions,  authentic  documents  calcol^t^  *^' 
throw  light  on  all  matters  of  discBS»^ 
to  encourage  useftil  works,  and  to  aiy 
known  annually'  the  situation,  thestres;^^ 
and  the  material  and  moral  resouroe/ 
the  kingdom."  The  useful  results  of  i^' 
commission,  it  may  be  hoped,  will  «>^^  ■' 
confined  to  Belgium.  The  world  it  li-T 
is  interested  in  the  statistics  of  anj  <^^ 
try ;  and  improved  methods  of  coBdc:  - 
statistical  inquiries  must  be  geurrJ- 
applicable. 

But  while  governments  are  thts  ^'-' 
gaged,  there  is  ample  room  for  the  'J| 
hours  of  individuals.  Local  ftati^ti.^  • 
all  kinds  are  open  to  them.  The  Kv»' 
and  records  of  public  iustitutioDS  £^^ 
relating  to  particular  trades,  to  tk  w^"- 
and  social  state  of  different  cbsst?  <• 
society,  and  other  matters  appan-ot^^ 
local  interest  only,  often  present  r^ 
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as  important  as  those  derived  firom  in- 
qniries  on  a  more  extended  scale.  Good 
service  also  may  often  be  done  by  a  ju- 
dicioos  selection  and  comparison  of  mat- 
ters not  brought  together  in  official  state- 
ments, with  a  view  to  the  illustration  of 
principles  of  science  or  experiments  in 
legislation,  and  by  suggestions  and  criti- 
cism, which  may  direct  the  attention  of 
government  to  particular  branches  of  in- 
quiry, to  improvements  in  the  mode  of 
carrying  them  on,  or  in  the  form  in 
which  uey  are  published. 

It  would  be  useless  to  attempt  an  enu- 
meration of  the  various  matters  that  are 
included  in  the  province  of  statistics,  but 
for  the  more  convenient  consideration  of 
the  subject  it  may  be  divided  into — 1, 
Historical  statistics,  or  facts  illustrative 
of  the  former  condition  of  a  state;  2, 
Statistics  of  population;  3,  of  revenue;  4, 
of  trade,  commerce,  and  navigation;  .5, 
of  the  moral,  social,  and  physical  condi- 
tion of  the  people.  Each  of  these  divi- 
sions will  furnish  ample  materials  for 
inquiry.  The  article  Census  will  serve 
as  an  example  of  the  use  to  which  such 
materials  may  be  applied,  and  the  article 
Interment. 

STATUTE.  Bills  which  have  passed 
tbroogh  the  houses  of  lords  and  com- 
mons and  received  the  royal  assent  be- 
come Acts  of  parliament,  and  are  some- 
times spoken  of  collectively  as  forming 
the  body  of  statutes  of  the  realm.  But 
a  more  restricted  application  of  the  word 
is  generally  in  use,  by  which  private 
acts  of  parliament  [Bill  in  Parlia- 
ment] are  excluded,  and  even  public 
acts  when  their  purpose  is  temporary. 
The  application  is  still  more  restricted 
when  the  measures  of  the  early  parlia- 
ments are  the  subject  in  question,  for 
many  acts  passed  and  received  the  royal 
assent  which  belong  to  the  class  of  public 
acts  and  are  found  at  large  on  the  Rolls 
of  Parliament,  which  are  not  accounted 
statutes  in  the  sense  in  which  that  word 
is  ordinarily  used. 

No  strict  definition  can  be  given  of 
those  results  of  the  deliberations  in  par- 
liament to  which  the  king  has  signified 
his  assent,  which  are  now  called  the 
Statutes  of  the  realm.  We  may  distinguish 
them   from  other  enactments  of  early 


times,  as  follows:  they  were  at  a  very 
remote  period  separated  from  the  rest, 
written  m  books  apart  from  the  rest,  and 
received  by  the  courts  of  law  as  of 
equal  authority  with  the  antieut  customs 
of  the  realm. 

Probably  also  they  have,  with  very  few 
exceptions,  a  more  general  bearing  than 
the  other  public  acts  which  are  found 
upon  the  rolls  of  parliament 

Three  volumes,  preserved  in  the  court 
of  Exchequer,  and  now  in  the  custody  of 
the  Master  of  the  Kolls,  contain  the  body 
of  those  enactments  which  are  called 
statutes.  One  volume  contains  the 
statutes  passed  before  the  beginning 
of  the  reign  of  Edward  III.;  aud  the 
other  two,  those  from  I  Edward  III.  to  7 
Henry  VIII.,  all  very  fairly  written. 
These  may  be  considered  as  the  manu- 
scripts of  the  early  statutes  of  superior 
value,  if  not  of  superior  antiquity  as  to 
the  earlier  portions,  to  the  many  simiUr 
collections  which  are  in  the  libraries  of 
the  inns  of  court,  of  the  universities,  of 
the  British  Museum,  and  in  some  other 
depositories  public  and  private.  These 
numerous  manuscript  copies  of  the  star 
tutes  are  in  substance  pretty  nearly  the 
same,  though  some  of  these  collections 
contain  statutes  which  are  not  admitted 
into  others.  These  books  are  not  con- 
sidered in  the  light  of  authorised  enrol- 
ments of  the  statutes.  For  the  authentic 
aud  authoritative  copies,  if  any  question 
arises,  recourse  must  be  had  (1)  to  what 
are  called  the  Statute  Rolls  at  the  Tower, 
which  are  six  rolls  containing  the  statutes 
from  6  Edward  I.  to  8  Edward  IV.,  ex- 
cept from  8  to  25  Henrjr  VI. ;  (2)  to  the 
enrolments  of  acts  of  parliament  which  are 
preserved  at  the  Rolls  chapel  from  1 
Richard  III.;  (3)  to  exemplifications  and 
transcripts  with  writs  annexed,  signifying 
that  the^  were  transmitted  by  authority 
to  certam  courts  or  other  parties,  who 
were  required  to  take  notice  of  them,  of 
which  many  remain  in  the  Exchequer 
and  elsewhere;  (4)  in  those  since  12 
Henry  VII.,  to  the  original  acts  in  the 
parliament  office ;  (5)  the  rolls  and  jour- 
nals of  parliament;  (6)  the  close,  patent, 
fine,  and  charter  rolls  at  the  Tower ;  on 
which  statutes  are  sometimes  found. 

With  the  parliament  of  the  reign  of 
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Richard  III.  began  the  practice  of  print- 
ing, and  in  that  manner  publishing,  the 
acts  passed  in  each  session.  This  fol- 
lowea  verj  soon  on  the  introduction  of 
printing  into  England.  Before  that  time 
It  had  been  a  freqaent  practice  to  trans- 
mit copies  of  the  acts  as  passed  to  the 
sherifEs  of  the  dil&rent  shrievalties  to  be 
by  them  promulgated.  The  practice  of 
printing  the  sessional  statutes  has  con- 
tinued to  the  present  time. 

Before  the  first  of  Richard  III.  the  aid 
of  the  press  had  been  called  in  to  give 
extended  circulation  to  the  older  statutes. 
Before  1481  it  is  believed  that  an  abridg- 
ment of  the  statutes  was  printed  by  Let- 
Ion  and  Machlinia,  which  eontuns  none 
later  than  33  Henry  VI.,  1455.  To  the 
next  year  is  assigned,  by  those  who  have 
considered  this  subject,  a  collection,  not 
abrid^Ml,  from  1  Edward  III.  to  22  Ed- 
ward IV.  Next  to  these  in  point  of  anti- 
quity is  to  be  placed  a  collection  printed 
by  Fyiison  about  1497,  who  also,  in  15(»8, 
printed  what  he  entitled  *  Antiqua  Sta- 
tuta,'  containing  Magna  Charta,  Charta 
de  Foresta,  the  Statutes  of  Merton,  Marl- 
bridge,  and  Westminster  primum  and 
secundum.  This  was  the  first  publica- 
tion of  those  very  early  statutes. 

In  the  reign  of  Henry  VIII.  the  first 
English  abridgment  of  the  statutes  was 
printed  by  Rastall ;  and  during  that  reign 
and  in  the  succeeding  half  century  there 
were  numerous  impressions  published  of 
the  old  and  recent  statutes  in  the  original 
Latin  and  French,  or  in  English  transla- 
tions. Barker,  about  1587,  first  used  the 
title  '  Statutes  at  Large.' 

In  1618  two  large  collections  of  statutes, 
ending  in  7  James  I.,  were  published, 
called  Rastall's  and  Pultou*s.  Pulton's 
collection  was  several  times  reprinted 
with  additions. 

In  the  eightefuth  century  an  addition, 
in  six  folio  volumes,  was  published  by 
Mr.  Serjeant  Hawkins  in  1735,  contain- 
ing tiie  statutes  to  7  George  II.  Cay's 
edition,  in  175S,  in  the  same  number  of 
volumes,  contains  the  statutes  to  SO 
George  II.  Continuations  of  these  works 
were  published  as  fresh  statutes  were 
passed ;  and  another  work  in  4to.,  of  the 
same  kind,  was  begun  in  1762.  well 
known  by  the  dedgnation  of  Rufif  head's 


'  Statutes  at  I^rge.'  Picksisfs  t^- 
tiou  is  in  8vo.,  and  ends  with  I  Gtc? 
IIL 

None  of  these  collections  had  e^fr  iA 
published  by  authori^  of  the  safe  c-' 
though  able  men  had  been  emplcntsSBc 
them,  they  have  been  thought  l^sr 
competent  judges  not  adequate  Id  &> 
portance  of  the  subject,  and  to  be  :«e 
moreover  to  some  serious  obje&* 
This  led  a  committee  of  die  H^  - 
Commons,  who,  in  1800,  were  sffin:^ 
to  inquire  into  the  state  of  the  PnbLf  L- 
cords,  to  recommend,  among  other  ^s& 
that ''  a  complete  and  authoritative^  e£t  z 
of  all  the  statutes  should  be  piiKst'*« 
When  the  commission  was  appoicsec  n 
carrying  into  effect  the  reoonuna^-''^ 
of  this  committee,  they  proceeded  v  :> 
execution  of  this  project ;  and  final;.  > 
tween  the  years  1810  and  18^4,  .^r 
produced^  in  a  series  of  large  volssrs.: 
critical  edition  of  the-statutes  (indac'.: 
the  early  public  charters),  esdiEg  *"- 
the  close  of  the  reign  of  Queen  i:^' 
This  is  what  is  now  consideivd  tk  »*' 
authentic  edition  of  the  statutes,  acd  ?  < 
supplied  with  a  valuable  index.  Ui^^ 
ten  folio  volumes.  In  the  Ui^  i^' 
duction  to  that  work  there  is  a  uxst  Re- 
ticular account  of  the  former  ed^c^'- 
the  statutes  and  of  the  means  §x  isJs: 
such  a  work  as  this  complete. 

The  statutes  passed  in  the  l3i;r^ 
Parliament  of  Great  Britain  are  ftx^- 
by  the  queen's  printers,  in  ^oobcap  i' 
and  sold  at  the  Act  Office,  near  G'V 
Square,  Fleet  Street,  London,  io  eepcr- 
acts,  at  the  rate  of  three  halfpence  t  ib« 
(4  pages)  for  public  acts  and  three  pe:-* 
a  sheet  for  private  acts.  An  Svo.  e£t'' 
is  also  published,  which  is  sold  s  ^ 
rate  of  one  penny  a  sheet  (16  pagfs  >t^ 
at  Richards's,  in  Fleet  Street,  Usi^s 
and  any  sheet  or  sheets  may  be  piifebs»< 
so  as  to  include  one  or  more  acts  T- 
acts  are  not  published  sepantely  in  ^' 
edition,  as  they  are  in  the  fblio  edxo» 

The  statutes  of  the  realm  are  gett^' 
divided  into  two  classes— PubUeasdPr 
vate  [Pa&uahent,  p.  468 j ;  bat  thej^sf 
more  conveniently  be  distribateti  ^' 
three  classes — Public  General,  Pab&  I* 
cal,  and  Private.  The  twofanaei<f^. 
I  come  within  the  term  **  laws^**  ia  tke^^* 
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per  acceptation  of  the  term.   The  private 
acts  embody  special  privile^  oooferred 
on  individuals,  or  the  sanction  of  the  le- 
gislatare  to  private  arrangements  regard- 
ing property;  and  before  they  can  be 
enforced,  they  must  be  pleaded  before 
the  courts  of  law,  like  contracts,  or  the 
titles  of  estates.    The  Public  Local  sta- 
tutes, though  published  separately,  and 
though  the  standing  orders  of  the  Houses 
of  Parliament  require  that  on  account  of 
the  private  interests  which  they  are  often 
likely  to  affect,  certain  preliminary  notices 
and  other  proceedings  should  take  place 
before  they  are   pa^ed    through  their 
stages,  are  yet,  in  contemplation  ^  law,  in 
the  same  poeition  as  the  Public  General 
Statutes.    Formerly  all  the  public  sta- 
tutes, local  and  general,  were  published 
together   and  numbered    consecutively; 
but  fh>m  the  year  1798  downwards,  the 
local   acts  have   been   separately   enu- 
merated in  distinct  volumes.    The  legis- 
lation of  a  session  generally  fills  one 
volume  with  general,  and  three  or  four 
with  local  statutes.    The  latter  are  not 
always  the  more  numerous,  but  from  the 
(quantity  of  detailed  arrangements  regard- 
ing locdL  places  and  circumstances,  and 
the  rights  and  obligations  of  parties  em- 
bodied in  them,  they  are  generally  much 
larger  than  the  general  statutes.     As, 
from  the  quantity  of  railway  and  other 
joint-stock  schemes  this  branch  of  legis- 
lation is  rapidly  increasing,  the  means  of 
simplifying  and  abbreviating  it  have  oc- 
cupied the  attention  of  law  reformers,  and 
some  steps  have  been  taken  to  accomplish 
this  end.     It  had  been  observed  that 
there  are  some  clauses  that  are  or  ought 
to  be  common  to  all  local  acts.    In  embo- 
dying the  matters  which  should  be  of  the 
same  character  in  every  one  of  the  local 
statutes,  different   draftsmen   used   Af- 
ferent expressions ;  and  the  courts  of  law 
had  on  this  account  often  to  give  a  prac- 
tically different  effect  to  clauses  which 
were  intended  to  accomplish  the  same 
thing.    Great   intricacy   and   confusion 
were  thus  gradually  finding  their  way 
into  the  institutions  of  the  country ;  and 
in  a  considerable  department  of  the  law 
of  the  United  Kingdom,  Voltaire's  sar- 
casm on  the  provincial  laws  of  France, 
that  a  traveller  changes  laws  as  often  as 
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he  changes  horses,  was  likely  to  be  veri- 
fied. During  the  session  of  parliament 
of  1845  an  effort  was  made  to  remedy 
this  defect  in  local  legislation.  Three 
public  general  acts  were  passed,  of  which 
the  following  are  the  titles :  '  An  Act  for 
consolidating  in  one  Act  certain  Provi- 
sions usually  inserted  in  Acts  with  respect 
to  the  Constitution  of  Companies  incor- 
porated for  carrying  on  Undertakings 
of  a  public  Nature;'  *An  Act  for  con- 
solidating in  one  Act  certain  Provinons 
usually  inserted  in  Acts  authorising  the 
taking  of  Lands  for  Undertakings  of  a 
public  Nature  ;*  and  *  An  Act  for  conso- 
lidating in  one  Act  certain  Provisions 
usually  inserted  in  Acts  authorising  the 
making  of  Railways.'  To  prevent  con- 
fusion, a  distinct"  series  of  these  acts  was 
passed  applicable  to  Scotland.  In  each 
of  these  Acts  there  is  a  provision  that  it 
shall  have  reference  to  all  local  acts  for 
the  undertakings  to  which  it  applies. 
**  And  all  the  provisions  of  this  Act,  save 
so  fiir  as  they  shall  be  expressly  varied 
or  excepted  by  any  such  act,  shall  apply 
to  the  undertaking  authorised  thereby  so 
far  as  the  same  shall  be  applicable  to 
such  undertaking ;  and  shall,  as  well  as 
the  clauses  and  provisions  of  every  other 
Act  which  shall  be  incorporated  with 
such  Act,  form  part  of  such  Act,  and  be 
construed  together  therewith  as  forming 
one  Act"  It  is  hoped  that  this  arran^- 
ment  may  in  some  measure  economise 
local  legislation ;  but  its  most  important 
influeuoe  will  be  in  the  production  of 
uniformity  in  the  law  of  joint-stock  com- 
panies authorised  by  statute. 

STATUTE  (Scotland).  It  would  be 
difficult  to  expUiin  the  character  of  the 
older  lesislation  of  Scotland,  the  method 
in  whicQ  it  was  sanctioned,  or  the  con- 
stitution of  the  bodies  by  which  it  was 
passed.  All  the  light  that  probably  is 
to  be  obtained  on  the  early  history  of 
the  statute-law  has  lately  been  embodied 
by  Mr.  Innes,  in  his  preface  to  the 
edition  of  the  *  Scottish  Statutes  and 
old  Laws,'  published  by  the  Record 
Commission.  "  Whatever,"  he  says, 
<*  may  be  the  case  in  other  countries,  it  is 
not  easy  in  Scotland  to  distinguish  the 
antient  legislative  court  or  council  of  the 
sovereign  from  that  which  diRcharged 
3c 
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the  datj  of  comuelling  the  king  in  judi- 
cial proceeding.  The  earlv  lawgiyen, 
indeed,  enacted  statutes  by  the  advice  of 
the  *  bishops,  earls,  thanes,  and  whole 
community,'  or  *dirough  the  common 
counsel  of  the  Kynryk  ;*  but  during  the 
reigns  previous  to  Alexander  III.  we  find 
the  king  also  deciding  causes  &n  a  simi- 
lar assembly  of  magnates :  while  laws  of 
the  greatest  importance,  and  affecting  the 
interests  of  whole  classes  of  the  commu- 
nity, bear  to  be  enacted  by  the  king  and 
•  his  judges.' "  It  is  probable  that  the  prac- 
tice of  the  assembly,  legisUtive  or  judi- 
cial, of  the  principal  barons,  though 
irregular,  was  m  general  an  imitation  of 
the  parliament  of  England.  Before  the 
war  of  independence  the  lands  of  the 
southern  districts  of  Scotland  had  been 
in  a  great  measure  partitioned  among 
Gorman  adventurers,  some  of  whom  owed 
a  double  allegiance  to  the  crowns  both  of 
England  and  Scotland ;  and  it  was  natural 
that  they  should  bring  with  them  the  prac- 
tices and  opinions  of  the  country  with 
which  they  were  earliest  connected.  A 
large  proportion  of  the  lowland  population 
of  Scotland  were  at  the  same  time  Saxon 
refugees  from  England.  So  early  as  the 
reign  of  David  I.  (1125)  we  begin  to  find 
that  the  municipal  corporations  had  a 
Toioe  in  the  ratification  of  the  laws. 
"  The  parliament,"  says  Mr.  Innes,  "  as- 
sembled by  John  Balliol  at  Scone,  on  the 
9th  of  February,  1292,  was  probably  the 
first  of  the  national  councils  of  Scotland 
which  bore  that  name  in  the  country  at 
the  time,  although  later  historians  have 
bestowed  it  freely  on  all  assemblies  of  a 
legislative  character.  We  have  no  rea- 
son to  believe  that  any  change  in  its  con- 
stitution occasioned  the  adoption  of  the 
new  term,  which  soon  became  in  Scotland, 
as  in  England,  the  received  designation 
of  the  great  legislative  coundl  solemnly 
assembled.  It  was  not  till  a  few  years 
later,  on  occasion  of  negotiating  an  alli- 
ance with  France,  that  Balliol,  probably 
at  the  desire  of  the  French  king,  procured 
the  treaty  to  be  ratified,  not  only  by  the 
prelates,  earls,  and  barons,  but  by  certain 
of  the  burghs  of  his  kingdom.  That 
treaty  was  finally  ratified  at  Dunfcmiline 
on  the  23rd  day  of  February,  1295;  and 
the  seals  of  six  burghs  were  then  affixed 


to  the  deed,  aloi^  with  those  of  kfs 
bishops,  four  monasteries,  four  oik  c^ 
eleven  barons.  NotwithstaadiiigthisTtn 
formal  ratification,  however,  it  dbt  \f 
doubted,  both  from  the  peoUiar  phn^ 
logy  of  the  deed  itself,  uid  frco  t*r 
silence  of  historians  as  to  any  iB«et:u;'' 
a  parliamentary  nature  in  which  h  ct£< 
have  been  voted,  whether  tirf  pi»^ 
stared  as  conseudng,  and  eBpeeaih  v'-r 
ther  representatives  of  those  six  berei* 
were  actually  present  as  in  a  mtiu 
assembly  or  parliamenL" 

The  acts  which  were  thus  sancnooe!- 
sometimes,  perhaps,  by  the  sepank  it 
hesion  of  the  principal  interati  o*'  ^' 
country,  sometimes  in  assemblit^-* ' 
of  a  mixed  character.    Some  went  is^ 
meuts  in  particular  disputes,  zcemi^'- 
probably  by  the  announcement  of  a  :^ 
ciple   on   which  such  qnesti«is  ^^> 
thenceforth  be  decided;  others  vtn:- 
of  executive  apthority ;  and  cth«is  ^ 
be  regulations  having  the  efaaraetf 
fixed  and  general  laws.   When  ih»r 
ceedings  related  to   matters  of  ^■^'' 
right,  the  recording  instrument  tcc. 
put  into  the  hands  of  the  party  ictcr?!- 
••  When  the  proceedings  of  the  »  • - 
council,"  says  the  authority  already  c- 
*  related  to  matters  of  a  more  pcK- '-  i 
ture,  such  as  negotiations  with  ^^- 
states,  its  earliest  records  were  p^'-   I 
of  a  similar  kind,  and  cousistt^  of  w-  - 
more  than  the  indentures  or  other  •: "  I 
macy  which  embodied  the  resulMf  •* " 
liberations.   Perhaps  the  earliest  JL>a-  I 
of  this  kind  that  now  remaio  i>  -  i 
important  deeds  of  the  reign  of. ^lei^'* 
III.,  when,  however,  a  morv  s^-^i 
system  must  have  been  b^innin^ -'j^ 
vail.    It  would  be  still  more  inte.-^- 1 
to  ascertain  the  modes  in  which  tfae  c^ 
general  ordinances  and  laws  of  ih«  ^ 
were  enacted  and  recorded;  hotc: 
head  the  loss  of  every  origiosi  flo^j 
has  left  us  entirely  to  conjecture.  J^ 
ing,  however,   firom  the  mutilatttt 
imperfect  transcripts  of  a  Uter  ii-* 
from  the  analogy  of  the  odier  ft^ 
Europe,  it  would  appear  that  tie  J 
important    and    general   fitaw^t^  ' 
framed    into   short   capitnian.  ^'^. 
grossed   into  a  writ,  widressetl  J-  J 
name  of  the  king^  to  the  chitf  s^^' 
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if  the  law  in  the  different  districts  of  the 
uDgdom,  requiring  the  publication  and 
>b6ervance  of  them.  The  laws  of  the 
>arghs,  the  assizes  of  David  I.  and  of 
SViliiam,  and  the  statutes  of  Alexander 
II.,  as  found  in  the  old  manuscript  com- 
)ilatioDs  of  lawyers,  seem  to  be  the  frag- 
BCDts  of  various  capitulars  of  this  kind." 
The  assizes  of  David  L,  'Assise'  Regis 
David,*  are  reported  to  be  the  oldest  frag- 
nents  of  legislation  in  Scotland,  and  are 
jartly,  but  not  entirely,  traceable  to  so 
jarly  a  period  as  the  reign  of  the  king 
rith  whose  name  they  are  associated. 
The  bargal  laws,  *  Leges  Quatuor  Burgo- 
niii,'  coustitttte  the  oldest  systematic  col- 
ection  of  laws.  They  too  may  be  re- 
ferred to  the  reign  of  David,  and  though 
listorians  give  him  the  credit  of  having 
)laijned  the  whole  system  of  the  muni- 
cipal corporations,  it  is  more  likely  that 
his  code  of  laws  embodies  the  privileges 
ind  restrictions  which  had  gradually  come 
ato  existence  with  the  growing  in&uence 
f  the  burghs.  The  coincidence  between 
hese  early  vestiges  of  Scottish  legislation 
nd  the  old  law  oi"  England  is  remarkable, 
ioth  in  the  assize,  and  in  the  burgh  laws, 
iMhuical  phraseology  is  frequenUy  used, 
vhich  still  belongs  to  the  law  and  prac- 
ice  of  England,  but  has  long  been  disused 
(i  Scotland.  Indeed,  it  is  very  clear  that, 
ulore  the  attempt  of  Edward  I.  to  be 
laster  of  Scotland,  there  was  much  har- 
louy  in  tone  and  spirit  between  the  two 
iitions,  and  that  Scotland  generally  fol- 
)wed  or  accompanied  England  in  her 
onstitutional  progress.  There  is  a  still 
iore  remarkable  coincidence  of  legisla- 
on  in  the  celebrated  Regiam  Majesiaiem^ 
r  general  code  of  the  old  laws  of  Scot- 
ind.  It  was,  like  the  fragments  men- 
oued  above,  attributed  to  David  I.,  who 
ad  obtained  the  character  of  the  Justi- 
ian  of  Scotland ;  but  it  is  undoubtedly  of 
Iter  date.  In  the  sixteenth  and  seven- 
«uth  centuries  it  was  very  popular,  as  an 
ndoubted  early  national  code ;  but  it  was 
ibsequently  discovered  to  have  many 
!atures  in  common  with  the  compilation, 
De  I^gibus  et  Consuetudinibus  Angliae,' 
tributed  to  Ranulph  de  Glanvil,  jus- 
ciur  of  England,  and  then  it  acquired 
»e  evil  reputation  of  being  a  code  pre- 
ired  by  Edward  1.,  for  the  purpose  of 


subjecting  Scotland  to  the  law  of  England. 
**  Upon  an  accurate  collation  of  the  books," 
says  Mr.  Innes,  **  it  appears  that  the  four- 
teen books  of  Glanvil  contain  in  system- 
atic arrangement,  with  some  inconsider- 
able exceptions,  Uie  same  matter,  almost 
in  the  same  words,  which  the  compiler  of 
the  *  Regiam  *  has  put  into  four  books  (in 
imitation  of  the  Institutes  of  the  Roman 
law),  but  divested  of  all  systematic  order. 
Many  minute  variations  are  found,  and 
when  these  are  intentional,  tht«y  are 
plainly  caused  by  a  desire  to  suit  the 
text  of  the  English  law-book  to  the  ^ical 
circumstances  of  Scotland;  when  they 
have  happened  accidentally,  the  vitiated 
or  unintelligible  text  of  the  Scotch  book 
is  readily  corrected  by  a  comparison  with 
the  English  author.  There  are,  how- 
ever, chapters  in  the  *  Regiam '  which  are 
not  in  Glanvil.  Part  of  these  are  extracts 
from  the  civil  and  canon  law,  and  the 
remainder,  joined  inartificial ly  to  the  sur- 
rounding text,  appear  to  be  genuine  chap- 
ters of  antient  Scotch  laws,  most  of  which 
can  be  traced  to  their  sources  in  the  sta- 
tutes of  the  early  kings  now  collected." 
Mr.  Innes  does  not  believe  in  the  theory 
that  the* 'Regiam'  was  prepared  under 
the  authority  of  Edward  I.,  but  thinks  its 
resemblance  to  the  English  compilation 
may  be  attributed  to  the  spirit  of  imitation. 
The  'Regiam  Mujestatem,'  so  named 
from  the  words  with  which  it  commences, 
is,  along  with  the  burgh  laws,  and  other 
vestiges  of  trarly  legislation,  printed  in 
the  first  volume  of  the  edition  of  the 
Scottish  statutes  issued  by  the  Record 
Commission.  None  of  the  contents  of 
this  first  volume,  however,  come  within 
the  description  of  the  accepted  statute 
law  of  Scotland.  They  are  curious  ves- 
tiges of  constitutional  history ;  and  if  it 
be  necessary  for  ascertaining  the  just  ap- 
plication of  any  settled  principle  of  law 
by  a  reference  to  its  origin,  these  old  col- 
lections are  sometimes  referred  to;  but 
they  are  not  admitted  as  direct  authority 
in  the  substance  of  the  law.  In  1566  a 
commission  was  issued  for  the  collection 
and  publication  of  the  statute  law,  and 
they  speedily  published  a  series  of  sta- 
tutes reaching  from  1424  to^  1564.  It 
is  at  the  former  date  that  the  statute  law, 
properly  speaking,  commences,  and  it 
3c2 
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proceeds  thence  in  a  regular  series  to  the 
Union  with  England.  Seyeral  of  the  most 
important  statutes  still  in  force — as,  for 
instance,  that  which  secures  to  the  agri- 
cultural tenant  the  contiAnance  of  his 
lease,  notwithstanding  the  death  of  the 
landlord  by  whom  it  may  hare  been 
granted— date  back  to  the  earlier  part 
of  the  fifteenth  century.  The  Scottish 
acts  are  referred  to  by  the  date  of  the 
parliament  in  which  they  are  passed,  and 
their  numerical  order ;  as,  *  The  Act  1424, 
C.  25;'  «The  Act  1661,  c  16.'  The  early 
statutes  are  brief  and  sententious,  and 
were  admired  by  Bacon  for  **  their  excel- 
lent brevity."  The  following  are  two 
successive  Acts  of  the  Parliament  of  1424» 
f^ven  in  full : — 

**  Item,  it  is  decreeted  be  the  haill  par- 
liament, and  forbidden  be  our  soveraine 
lorde  the  king,  that  ony  leases  or  bandes 
be  maid  amonsst  his  Ueges  m  the  realme ; 
and  gif  onie  has  bene  maid  in  time  by- 
eane,  that  they  be  not  keeped  nor  halden 
m  time  to  cum." 

'*  Item,  it  is  ordained  that  na  horse  be 
sauld  out  of  the  realme,  qubill  at  the 
least  they  be  three  yeir  auld  outgane, 
under  the  peine  of  escheitte  of  them  to 
the  king." 

From  the  date  of  the  accession  of  Bruce, 
after  the  war  with  England,  the  Scots 
long  entertained  a  feeline  of  national  jea- 
lousy^ and  enmity  towards  Enffland ;  and 
though  some  of  the  kings  mtroduced 
Southern  practices,  we  do  not  find  that 
steady  imitation  and  adoption  of  the  con- 
stitutional movements  of  the  English  par- 
liament which  characterise  the  earlier 
period,  but  rather  an  isolated  creation  of, 
and  adherence  to^  national  peculiarities. 
The  Scottish  parliament  was  not  divided 
like  the  English  into  two  houses,  but  the 
three  estates— the  clergy,  the  barons  and 
other  freeholders,  and  the  burgesses — 
formed  one  assemblage.  The  method 
of  conducting  legislative  business  was 
very  difierent  from  that  which  came  into 
use  in  England.  At  the  commencement 
of  the  sittings  a  committee  was  chosen, 
called  Lords  of  the  Articles,  who  had  the 
duty  of  preparing  and  arranging  the  mat- 
ters to  be  laid  before  the  House  for  its  ap- 
proval. It  thus  appears  to  ha 7e  generally 
happened  that  Uie  full  assemblage  only 


met  on  the  first  and  the  last  dijsflf  > 
session :  on  the  former  the  lards  of  tht 
articles  were  chosen;  on  the  Istter.tfej 
statutes  or  other  proceedings  prqssred^^ 
this  committee  were  voted  oo,  nd  s:^^ 
tioned  or  rejected.  The  rojal  Be«s  w 
given  by  touching  the  act  with  tbe  «ff 
tre ;  but  some  constitutioDal  wnteniss:^ 
tain  that  this  was  a  mere  conit  eeRBSj 
and  that  an  act  which  bad  psssed  ^ 
three  estates  became  law  withocJ  ci 
sanction  from  the  king.  It  becsEt  i 
principle  which  widely  distmginsM  '^ 
legislation  of  Scotiand  from  UaXdTsi 
land,  that  in  .the  former  oonDtrr  A^ 
might  cease  to  be  law  by  merdj&I^ 
into  desuetude.  Of  the  statutes  d  1- 
Scottish  parliament,  those  only  are  »5» 
law  whicn  are  said  to  be  t»  widi  ^ 
vantid.  By  this  principle  the  statote  u> 
has  silenUy  modified  itself  to  the  cbsf 
ter  of  the  times ;  and,  though  not  fcre^: 
repealed,  the  barbarous  laws  of  period" 
bigotry  or  violence  have  ceased  tobes- 
forceable.  Since  the  Union  of  IX 
has  been  conadered,  in  oooformitTvi 
the  Enelish  doctrine,  that  an  act  p»< 
by  the  British  parliament  must  he  b^  ^ 
law,  and  judicially  enforoeahk,  iesI 
is  repealed. 

The  law  of  Scotiand,  the  jadicji!» 
executive  system,  and  &e  eecleBe^* 
polity,  bdng  quite  distinct  from  tbr  ft*^ 
responding  mstitutions  of  England,  cx^? 
statutes  are  from  time  to  time  pso^ '' 
the  British  legislature  solely  applici^^ 
Scotland,  prepared  by  peraoitt  p<>^^^^ 
ally  acquainted  with  the  iBStitntkB< 
that  part  of  the  empire.  The  if^ 
laws  of  Scotland  were  formeriy  <&S)f 
but  now,  with  few  esceptioDB,  one  if*^ 
embodied  in  one  series  of  acts  sffit^ ' 
the  United  Kingdom.  In  matleff  <^  ^ 
tional  policy,  and  firefjuently  in  the  «^ 
minal  law  and  in  legisladim  for  io^ 
economy,  acts  are  made  applieshle  y- 
to  England  and  Scotland  at  the !« 
time.  In  these  departments  of  fegisb^^ 
much  confusion  has  arisen  from  its  ^' 
being  left  doubtful  whether  a  slatirit*' 
plies  to  Scotiand,  or  from  terms  hoB«^* 
whicii  are  not  the  proper  technical  jb*' 
ology  of  Scottish  law.  This  msfft^- 
has  been  a  considerable  toa«e of  ^^ 
tion  in  Scotiand;  and  the  «v«  ^"^ 
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been,  from  the  want  of  unilbriDity  in  the 
composition  of  the  statutes,  hitherto  nn« 
able  to  form  any  rale  serving  as  a  crite- 
rion for  the  extension  of  such  acts  to 
Scotland.     In  many  eases —snch  as  the 
bankrupt  Act,  the  Tithes  Commutation 
Acr,  &c. — the  institutions  to  which  the  le- 
gislation refers  distinctly  limit  its  appli- 
cation to  England.    In  other  instances, 
bowever,  general  laws  are  made  which 
are  as  applicable  to  Scotland  as  to  Eng- 
land, while  the  machinery  by  which  the 
act  directs  them  to  be  enforced  is  to  be 
found  only  in  England.    In  many  in- 
stances these  acts  have  only  been  capable 
of  enforoeitfent  in  Scotland  by  reading, 
instead  of  English  institutions,  those  of 
Scotland  which  most  nearly  correspond 
"With   them— as,   by  substituting  "The 
Court  of  Session"  for  "The  Courts  of 
Record  at  Westminster."    The  remedy 
for  this  evil  appears  to  be,  to  incorporate 
with  each  act  a  dause  stating  the  territo- 
rial extent  of  its  application ;  and,  when- 
ever it  is  intended  that  it  shall  apply  to 
Scotland,  to  have  clauses  especially  appli- 
cable to  its  enforcement  in  that  part  of  the 
empire. 

STATUTE  (Ireland).     In  Ireland, 
the  method  by  which  the  early  irregular 
convocations,  called  Parliaments,  passed 
their  acts,  appears  to  have  been  a  close 
imitation  of  the  English  practice.    The 
authenticated  print^  statutes  begin  in 
the  year  1310-8  Edw.  II.    After  five 
short  acts  of  this  parliament  there  is 
a  hiatus  until  the  year  1429,  although 
it  is  known  in  history  that  repeated  par- 
liaments   were    held   in   the   interval. 
Many  of  these  statutes  are  character- 
istic  indications    of  the    state   of  the 
country,  and  throw  light  on  the  domina- 
tion of  tiie  English  over  the  natives — 
^.^.,  tiie  '25  Hen.  VI.  c.  4,  'An  Act, 
that  he  that  will  be  taken  for  an  English- 
xnan,  shall  not  use  a  Beard  upon  his  upper 
liip  alone ;  the  Offender  shall  be  taken 
as  an  Irish  Enemy :'   28  Hen.  VI.  c.  3, 
•  An  Act,  that  it  shiUl    be  lawful  for 
every  Liegeman  to  kill  or  take  notorious 
Thieves,  and  Thieves    found    robbing, 
spoiling,  or  breaking  Houses,  or  taken 
with  ue  manner:'    and  in  later  times 
(the  7  Wm.  III.  c  21),  *  An  Act  for  the 
better  suppressing  Toriei^  Robben»  and 


Rapparees;  and  for  preventing  Rob- 
beries, Burglaries,  and  other  heinous 
Crimes.'  The  Statute  of  Drogheda, 
commonly  called  Poyning's  Law,  passed 
in  1495  (10  Hen.  VII.),  had  a  marked 
influence  on  the  later  legislation  and  con- 
stitutional historr  of  Ireland.  By  chap.  22 
it  was  enacted,  that  all  the  acts  then  or 
late  passed  in  England,  "  concerning  or 
belonging  to  the  common  and  public  weal 
of  the  same,"  should  be  law  in  Ireland. 
By  chap.  4  it  was  provided,  that  no  par- 
liament should  anerwards  be  held  in 
Ireland  until  the  lord-lieutenant  and 
coundl  had  certified  the  king  of  the 
causes  and  considerations  for  holding  it, 
and  of  the  acts  proposed  to  be  passed  at  it, 
and  a  licence  had  been  obtfuned  from 
En^and  accordingly.  Thus  no  measure 
could  be  proposed  for  the  adoption  of  par- 
liament until  it  had  first  received  the  royal 
assent  in  England.  It  is  believed  that  this 
badge  of  servitude  prevented  the  passing 
of  many  exterminating  acts,  wluch,  in 
times  of  anarchy,  disooni,  or  tjrranny,  the 
Irish  ministiT,  and  their  partisan-parlia- 
ments, would  have  readily  passed.  This 
act  was  repealed,  and  the  independence  of 
the  Irish  legislature  restored  by  the  cele- 
brated measure  of  1783.  By  the  Act  of 
Union,  in  1800,  the  Irish  Pariiament  was 
merged  in  the  United  Parliament  of 
Great  Britain  and  Ireland.  [Pasliamekt 
OF  Ibelanb.] 

STATUTE  OF  FRAUDS.  Thia 
name  is  applicable  to  any  statute  the 
object  of  which  is  to  prevent  fraud, 
but  it  is  particularly  applied  to  the  29 
Car.  II.  c.  3,  which  is  entitied  the  '  Sta- 
tute of  Frauds  and  Perjuries.'  One  object 
of  the  statute  was  to  prevent  disputes  and 
frauds  by  requiring  in  many  cases  written 
evidence  of  an  agreement.  Before  the 
passing  of  this  statute  many  conveyances 
of  land  were  made  without  any  writing 
as  evidence  of  the  conveyance.  An 
estate  in  fee-simple  could  be  conveyed  by 
livery  of  seisin,  accompanied  with  pro- 
per words,  and  a  use  could  also  be  de- 
clared by  parol.  No  writing  wa  sneces- 
sary  to  convey  any  estate  in  possession, 
for  such  estate  is  technically  said  to  lie  in 
livery;  but  a  reversion  could  only  be 
conveyed  by  deed.  The  Statute  of  Frauds 
declared  that  all  leases,  estates,  and  in- 
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terests  of  freehold  or  terms  of  years  or 
any  uncertain  interest  in  any  lauds  or 
hereditaments,  made  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  -writing 
and  signed  by  the  parties,  &c.,  shall  have 
the  force  of  leases  or  estates  at  will  only. 
But  leases  for  not  more  than  three  years, 
whereon  the  rent  resenred  shall  be  two- 
thirds  of  the  fall  improved  value  of  the 
thing  demised,  are  excepted  by  the  sta- 
tute. Farther,  no  lease,  estates,  or  in- 
terest either  of  freehold  or  terms  of  years, 
or  any  uncertain  interest,  not  being  copy- 
hold or  customary  interest,  shall  be 
assigned,  granted,  or  surrendered  except 
by  deed  or  note  in  writing.  Another 
section  of  the  statute  provides  that  all 
declarations  or  creations  of  trust  or  con- 
fidences of  any  land,  tenements,  or  here- 
ditaments shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  they  shall 
be  void.  The  5th  section  of  this  statute 
declared  that  all  devices  of  lands  or  te- 
nements, as  more  particularly  described 
in  this  section,  should  be  in  writing  and 
signed  in  the  manner  here  prescribe  by 
three  or  four  credible  witnesses ;  and  the 
6th  section  related  to  the  revocation  of  a 
devise  in  writing  of  lands  or  tenements. 
Both  these  sections  are  repealed  by  the 
hist  Wills'  Act,  1  Vict.  c.  26,  which  makes 
alterations  in  other  provisions  also  of  the 
Statute  of  Frauds. 

There  are  several  other  important  pro- 
visions in  this  statute,  which  may  be 
omitted  here,  as  the  object  is  to  show 
merely  that  the  purpose  of  the  statute  is  to 
prevent  fraud  by  requiring  the  evidence 
of  writing,  which  is  a  better  kind  of  eyi- 
dence  than  men's  memory. 

STATUTE  MERCHANT.  [Bu»- 
NEL,  AcTON,  Statute  op.] 
STATUTE  STAPLE.  [Staple]. 
STATUTES  OP  LIMITATION. 
There  appear  to  haye  been  no  times 
limited  by  the  common  law  within  which 
actions  might  be  brought ;  for  though  it 
is  said  by  Bracton  (lib.  2,  fol.  228),  that, 
'*  omnes  actiones  in  mundo  inira  certa 
tempora  limitationem  habent ;"  yet  with 
the  exception  of  the  period  of  a  year  and 
a  day,  mentioned  by  Spelman  (Gloss., 
S2),  as  fixed  by  the  antient  law  for  the 


heir  of  a  tenant  to  claim  after  tbe  ^sii] 
of  his  ancestor,  and  for  tiie  taast  l. 
make  his  claim  upon  a  disseisor,  ail  ^ 
limitations  of  actions  in  the  English  ia« 
have  been  established  by  statute.  C«ia 
remarkable  periods  were  first  fixed  ■?«. 
within  which  the  cause  of  actkn  e3<: 
have  arisen.  Thus  in  the  time  (^Hcq 
III.,  the  limitations  in  a  writ  of  rifis* 
which  was  then  from  the  time  of  H«!^ 
I.,  was  by  the  Statute  of  Mertoo,  c.  ^ 
reduced  to  the  time  of  Henry  IL;  Ksi  ■? 
the  Statute  of  Westminster,  1,  c  S,  i^ 
period  within  which  writs  of  right  wi^ 
be  sued  out  was  brought  devn  to  y 
time  of  Richard  I.    (Co.  Lit.,  1 U,  K 

Since  the  4  Hen.  VII.,  c  24,  wfci 
limited  the  time  within  which  per^-* 
might  make  th^r  claim  to  land  of  vi&^ 
a  fine  had  been  levied  with  pn>claiBati». 
various  statutes  have  been  passed  ferfb^ 
purpose  of  limiting  the  time  witbio  vbk^ 
actions  and  suits  relating  to  real  prcprrr 
may  be  commenced,  llie  21  Jac  1^<; 
16,  limited  the  period  for  all  imt*  t 
formedon  to  twenty  years ;  and  it  v^^ 
enacted  generally  that  no  persos  A^ 
make  entry  into  any  landis,  hut  »itfca 
twenty  years  next  after  his  rigbt  of  tstrj 
accrued.  The  act  contained  a  saying  c; 
the  rights  of  certain  persons  tbem&t^ 
merated. 

By  the  9  Geo.  III.  e.  16,  the  rigbt  ^i 
the  crown  to  sue  or  implead  f»  cj 
manors,  lands,  or  other  herediiaiDa& 
(except  liberties  or  franehises)  was  liioise^. 
to  sixty  years.  Before  this  actj  the  nl? 
that  nnlhm  tempus  oceurrit  rtgi  vas  ao- 
yersal ;  and  it  still  prevails  as  a  musi 
of  law,  except  where  abridged  bj  stattJt 
The  same  maxim  applies  to  the  dachjc^ 
Cornwall,  which,  though  it  vests  in  ^ 
crown  from  time  to  time,  so  long  »s  tht« 
is  no  eldest  son  of  the  kin^,  or  (^^ 
person  entitled  to  the  dignity,  isnotvit^ 
m  the  above  statute. 
>  •  The  next  statute  upon  this  subject  a 
the  important  act  of  the  3  and  4  Wb. 
IV.  c.  27,  by  which  great  dianges  «p 
made  in  the  remedies  for  trying  the  ri*^ 
to  real  property,  and  whi^  embodies  t* 
greater  part  of  the  present  law  of  lim^ 
tioos  relating  thereto. 

By  secti<»  2,  no  person  can  ns^  '^ 
entry  or  distress^  or  bring  an  aeiicB  t» 
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recover  any  land  or  rent,  but'  within 
twenty  years  after  the  right  to  make  such 
entry  or  distress,  or  bring  sach  action, 
has  accrued  to  the  claimant,  or  some  person 
through  whom  he  claims.  The  meaniue 
of  the  terms  "  land,** "  rent,'  and  "  person,*^ 
is  explained  in  the  first  section  of  this 
act.  It  is  sufficient,  to  state  here  the 
general  object  of  the  act  The  explana- 
tion of  its  partionlar  provisions  belongs  to 
law  treatises. 

An  administrator  for  the  purposes  of 
this  act  is  to  claim  from  the  death  of  the 
intestate  (sect.  6).  This  section  removes, 
for  the  purposes  of  the  act,  that  distinc- 
tion which  existed,  under  the  old  law, 
between  executors  and  administrators,  by 
which  the  right  of  the  former  was  ooih- 
sidered  to  commence  from  the  death  of 
the  testator,  and  that  of  the  latter  fix>m 
the  grant  of  adminstration. 

The  enactments  contained  in  the  sec- 
tions from  the  Srd  to  the  13th  included, 
are  intended  to  remove  one  of  the  great 
difficulties  that  attended  the  investigation 
of  titles  under  the  old  law,  namely,  the 
determination  of  the  time  at  which  ad- 
verse possession  oomraeneed.  Whether 
possession  was  adverse  or  not,  was  fre- 
quently a  question  of  &ct  to  be  deter- 
mined by  a  jury,  and  subject  to  great  nn- 
oertauity,  and  the  question  was  often 
further  embarrassed  by  the  various  rules 
of  law,  as  well  as  by  the  principle  for- 
meriy  bud  down,  that  possession,  rightful 
in  its  commencement,  did  not  become 
wrongful  or  adverse  as  against  the  true 
owner  by  beiug  continued  beyond  the 
period  at  which  the  right  of  the  party  in 
possession  ceased. 

Persons  under  the  disability  of  in&ncy, 
coverture,  idiotcy,  lunacy,  unsoundness 
of  mind,  or  absence  beyond  seas,  or  per- 
sons claiming  under  them,  notwithstand- 
ing the  peri<xl  of  twenty  vears  shall  have 
expired,  are  to  be  allowed  ten  years  after 
the  person  to  whom  the  right  first  accrued 
has  ceased  to  be  under  any  disability  or 
has  died  (which  shall  have  first  hap- 
pened) (seet  16).  It  is  to  be  observed 
that  imprisonment  is  not  a  disability  un- 
der this  aet,  as  it  was  under  21  Jae.  I. 
e,  16,  s.  2. 

But  no  entry,  distress,  or  actioa  is  to 
t)e  joade  or  brought  by  any  person  under 


disability  at  the  time  of  his  right  accru- 
ing, or  by  any  person  claiming  under 
him,  but  within  forty  years  from  the  time 
at  which  the  right  first  accrued,  though 
such  disability  should  have  continued 
during  the  whole  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the 
time  at  which  the  person  to  whom  the 
right  first  accrued  c^sed  to  be  under  any 
disability,  or  died,  should  not  have  ex- 
pired (sect.  17). 

In  the  case  of  a  person  under  disability 
at  the  time  that  his  right  accrued  dying 
under  such  disability,  no  further  time  be- 
yond the  said  term  of  twenty  years  next 
after  the  right  accrued,  or  the  said  term 
of  ten  years  after  the  death  of  such  person, 
is  to  be  allowed  by  reason  of  the  disability 
of  any  other  person  (sect  IS). 

No  part  of  Great  Britain  and  Ireland, 
nor  the  adjacent  islands,  is  to  be  deemed 
beyond  seas,  within  the  meaning  of  the 
act  (sect  19). 

No  suit  in  equity  is  to  be  brought  for 
the  recovery  of  any  land  or  rent  but 
within  the  time  when  the  plainti^  if 
entitled  at  hiw,  might  have  brought  an 
action  (sect  24).  This  clause  confirms 
the  doctrine  already  established  in  courts 
of  equity. 

In  cases  of  express  trust,  the  right  of  the 
eeituy  que  tnut  to  brin^  a  suit  against  a 
trustee,  or  person  claiming  through  him, 
is  not  to  be  deemed  to  have  accrued 
till  a  conveyance  has  been  made  to  a 
purohaser  for  a  valuable  consideration, 
and  then  only  as  against  such  purchaser 
and  persons  claiming  under  him  (sect 
26).  In  cases  of  express  trust,  no  time, 
as  between  the  cesiuy  que  trust  and  trus- 
tee, can  operate  as  a  bar  to  the  right  of 
the  former;  and  the  above-mentioned 
clause^  applies  as  between  the  cestuy  que 
trust  and  strangers  only.  The  possession 
of  the  trustee  is  that  of  the  cestui/  que 
trustt  and  the  possession  of  the  cestuy  que 
trust  cannot  be  adverse  to  the  trustee, 
unless  where  there  has  been  actual  ouster 
of  the  trustee  by  the  cestuy  que  trusty  or 
where  the  latter  denies  the  title  of  the 
trustee.  Though  no  time  bars  a  direct 
trust,  as  between  trustee  and  cestuv  que 
trust,  a  court  of  equity  will  not  allow  a 
man  to  make  out  a  case  of  constructive 
trust  at  a  great  distance  of  time,  and  after 
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loDff  BcqniesceDoe,  but  will  in  saeh 
apply  rules  as  to  length  of  time  by  ana- 
logy to  the  statntes  of  limitation.  (17 
Ve«.,  97.) 

In  cases  of  concealed  fraud,  the  right 
of  a  person  to  bring  a  suit  in  equity  for 
the  recoTcry  of  land  or  rent  of  which  he, 
or  the  person  through  whom  he  claims, 
has  been  depriyed  by  such  fraud,  is  to  be 
deemed  to  have  accrued  at  the  tame  when 
the  fraud  was,  or,  with  reasonable  dili- 
gence, might  have  been  discoTcred;  but 
nothing  in  this  clause  is  to  tSeei  tiie  title 
of  a  purchaser  for  Taluable  consideration 
who  was  not  a  part^  to  the  fraud,  and 
had,  at  the  time  of  his  purchase,  no  notice 
of  such  fraud  (sect  26).  This  principle 
had  already  been  established  in  courts  of 
equity. 

By  section  36,  all  real  and  mixed  ac- 
tions, except  EJJectment,  and  the  actions 
of  Dower  and  Quare  Impedit,  were  abo- 
lished after  the  3 1st  of  December  1834. 

Since  the  31st  of  December,  1833,  no 
money  secured  upon  land  by  any  mort- 
gage, judgment,  lien,  or  otherwise,  or 
charged  upon  land  by  way  of  legacy,  can 
be  recoTcned  by  action  or  suit,  but  within 
twenty  years  after  the  ri^tto  receive  the 
same  accrued,  unless  in  the  meantime 
some  part  of  the  money  or  interest  therecm 
has  been  paid,  or  some  adcnowledgment 
in  writing  of  the  right  thereto  si^ed  by 
the  person  liable  to  payment  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent ; 
in  which  case  the  action  or  suit  must  be 
brought  within  twenty  years  after  such 
payment  or  acknowledgment  (sect  40). 
This  clause  is  a  statutory  confirmation  of 
what  was  formerly  established  by  deci- 
tion  as  to  money  secured  upon  land; 
namely,  that  possession  of  the  land  by  the 
mortgagor  or  person  otherwise  liable  for 
payment  of  the  money,  without  payment 
or  demand  of  princinal  or  interest  for 
twenty  years,  was  sufficient  to  raise  the 
presumption  of  satisfaction.  It  has  been 
determwed  that  the  limitation  in  this 
clause  applies  to  bills  of  foreclosure, 
which  are  in  substance  suits  to  recover 
the  money  secured  by  mortgage.  (9  Sim., 
570.)  With  respect  to  legacies,  there  has 
been  some  variety  of  decision.  Formerly 
it  seems  to  have  been  thought  that  there 
was  no  limitation  as  to  the  time  within 


which  a  legacy  migiit  be 

in^the  later  cases  the  courts  of  eqc^o* 

pear  to  have  adopted  twenty  yeanaitt 

limit 

The  above-mentioned  seeiiao  mte" 
to  the  mortgagee  to  whom  a  pajnai 
principal  or  interest  hsa  been  BBade.rc 
acknowledgment  in  writing  hm  be 
given,  his  right  of  action  or  suit  as  a  i& 
money  for  twenty  years  from  the  w  ^ 
such  payment  or  acknowledgneo^aic 
the  latter  case  his  right  of  entry,  S^m 
or  action  for  the  recovery  of  the  fai^  t^ 
during  the  same  period  aeeiired  lobs  ^ 
the  14th  section ;  but  it  being  c«sa^'^- 
doubtful  whether  the  2nd  secticB  ^  *' 
bar  this  right,  when  the  aet  relied  a  t 
taking  the  case  out  of  tbe  statate  va  • 
payment  of  principal  or  interest,  ik ' 
Wm.  IV.  and  1  Vict  c  2a,  was  {san 
reserving  to  the  mortgagee  the  n^  ^ 
entry,  distress,  and  action  for  thr  Kf-- 
very  of  the  land  for  twenty  yean  ^ 
the  last  payment  of  principal  or  nte^ 
alUiongh  more  than  twenty  yesn  sj 
have  ekpsed  since  the  riefat  fint  aeo*^ 

Arrears  of  dower,  or  damages  kt»^ 
arrears,  are  not  to  be  recoverable  ty  f^ 
action  or  suit  beyond  six  years  be^s- 
commencement  of  the  aetioa  or  ssit  !'<- 
fore  the  act,  there  was  no  Hmitatira  ee^ 
at  law  or  in  equity  to  a  elaim  for  txra^ 
of  dower  during  the  life  of  the  »• 
(sect  41). 

Since  the  31  st  day  of  December,  I^' 
no  arrears  of  rent  or  of  interest  io  re^ 
of  any  mcmey  charged  in  any  naaurr  (■ 
land  or  rent,  or  any  damages  in  rt^ 
of  such  arrear  of  rent  or  interest  oe  5»r 
recovered  bjr  any  distress,  action,  or  »^ 
but  within  six  years  next  after  the  ss» 
respectively  became  due,  or  next  tikrx 
admowledgment  in  writing  gtvawi^r 
person  entitied  thereto  or  Ins  agn^ 
signed  by  the  person  by  whom  tbe  a? 
was  payable,  or  his  agent ;  except  vfcr:" 
there  has  been  a  prior  mortgagee  or  edyr 
incumbrancer  in  possession  withio^ 
year  next  before  an  action  or  sast  ^ 
brought  by  any  person  entitled  Id  as^ 
sequent  mortgage  or  other  incambraac; 
on  tiie  same  laxKl,  in  whidli  ease  lh«  >^ 
rears  of  interest  may  be  recovered  fcr  t* 
whole  time  during  which  coch  p^ 
mortgagee  or  incumbrtDcer  was  is  p>' 
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seisioD,  though  it  exceed  the  term  of 
six  years  {wcL  42).  It  had  already  heen 
established  in  equity,  by  analogy  to  the 
rule  at  law,  that  an  account  of  rents  and 
profits  ooald  not  go  back  beyond  six 
years  before  the  filing  of  the  bill,  and  in 
many  cases  where  a  party  had  neglected 
bis  rights,  and  where  there  was  no  disabi- 
lity on  the  one  side,  or  fraud  on  the  other, 
the  court  has  refused  to  carry  the  account 
farther  back  than  the  filing  of  the  bill.  (1 
Ball  and  B.,  130.)  This  discretionary 
jurisdiction  seems  to  be  within  the  saving 
of  the  27th  clause  of  the  act  It  seems 
that  the  above  section  refisrs  to  rents 
charged  upon  land  only,  to  which  it  had 
been  held  that  the  former  statutes  did 
not  apply,  and  not  to  conventional  rents 
C2  ffing^  N,  C  G88),  the  limitations 
as  to  which  are  provided  for  by  the  21 
Jac  c  16,  s.  3,  and  the  3  and  4  Wm.  IV. 
c.  42,  s.  3. 

This  dause  contains  no  exception  in 
favour  of  persons  under  disabilities. 

Limitations  as  to  tithes  and  other  eccle- 
siastical property  are  now  regulated  by 

2  and  3  Wm.  iV.,  c  100;  and  3  and  4 
Wm.  IV.,  c.  27. 

As  to  limitations  as  to  advowsons,  the 

3  and  4  Wm.  IV.  c.  27,  s.  30,  enacts 
that  from  the  31st  day  of  December,  ]  833, 
no  Quare  ImpedU  or  other  action,  nor 
any  suit  to  enforce  a  right  of  presentation 
to  any  church,  vicarage,  or  other  ecclesi- 
asticd  benefice,  is  to  be  brought  after  the 
expiration  of  the  period  during  which 
three  clerks  in  succession  shall  have  held 
the  same,  all  of  whom  obtained  possession 
adversely  to  the  right  of  the  person  claim- 
ing, or  of  the  person  through  whom  he 
claims,  if  the  times  of  such  incumbencies 
together  shall  amount  to  sixty  years,  and 
if  not,  then  after  such  further  period  as 
with  die  times  of  such  incumbencies  shall 
make  up  the  period  of  sixty  years. 

Limitations  as  to  other  incorporeal 
rights  are  now  mainly  regulated  by  2  and 
3  Wm.  IV.,  c  71.  [^Pbescbiption.] 

II.  As  to  Limitations  of  Personal  Ac- 
tions and  Suits  relating  to  Personal  Pro- 
perty. 

1 .  Of  actions  of  assault  and  battery. 

By  the  21  Jac  I.  c.  16,  s.  3,  all  actions 
of  trespass,  of  assault,  battery,  wounding, 
Imprisonment,  or  any  of  them,  must  be 


commenced  and  sued  within  four  years 
after  tbe  cause  of  action  arises. 

2.  Of  actions  of  slander. 

By  the  21  Jac.  I.  c  IB,  s.  3,  all  actions 
on  the  case  for  words  must  be  commenced 
and  sued  within  two  years  next  after  the 
words  spoken. 

3.  Of  actions  arising  upon  simple  con- 
tract, and  actions  founded  in  wrong. 

By  the  21  Jac.  I.  c.  16,  s.  3,  all  ac^ 
tions  of  trespass  qvare  clcMsum  frtgit, 
actions  of  trespass,  detenue,  trover,  and 
replevin  for  talung  away  goods  and  cattle, 
actions  of  account  and  upon  tiie  case 
f  except  merehants'  accounts),  actions  of 
debt  grounded  upon  lending  or  contract 
without  specialty,  and  actions  of  debt  for 
arrearages  of  rent,  must  be  commenced 
and  su^  within  six  years  next  after  the 
cause  of  action  arises. 

Formerly  there  was  no  limitation  ap- 
plicable to  a  suit  for  a  legacy,  though  m 
some  cases  presumption  of  p«mnent  was 
admitted;  but  the  3  and  4  Wm.  IV.  c. 
27,  s.  40,  which  fixes  the  period  of  limita- 
tion to  twenty  years,  is  applicable  to  all 
legacies,  whether  charged  on  real  estate 
or  not  Before  the  statute  of  the  3  and  4 
Wm.  IV.  c,  42,  there  was  no  remedy  for 
injuries  done  to  the  real  estate  of  a  person 
deceased,  in  his  lifetime,  nor  against  the 
estate  of  a  person  deceased,  in  respect  of 
wrongs  done  by  him  in  his  lifetime  to  the 
property  of  another ;  but  now,  \y  sect  2, 
executors  may  bring  an  action  of  trespass, 
or  trespass  OD^the  case,  for  an  injury  done 
to  the  real  estate  of  a  deceased  person  in 
his  lifetime,  and  for  which  he  might  have 
maintained  an  action,  at  any  time  within 
a  year  idfter  the  death  of  such  person; 
and  any  such  action  may  be  brought 
against  the  executors  or  administrators 
of  a  person  deceased,  for  an  injury  done 
by  him  in  his  lifetime  to  the  real  or  per- 
sonal property  of  the  plaintiff,  within  six 
calendar  mouths  after  they  shall  have 
taken  upon  themselves  the  administration 
of  the  deceased's  estate,  provided  in  each 
case  that  the  injury  was  conunitted  within 
six  months  of  the  death  of  such  person. 

The  limitation  as  to  arrears  of  rent  in 
the  statute  of  James  does  not  apply  to 
rents  reserved  by  indenture. 

To  settle  questions  which  arose  upon 
the^  effect  of  subsequent  promises  and 
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acknowledgments,  it  was  enacted  by  9 
Gea  IV.  c  14,  s.  I,  reciting  the  act  of 
James,  that  in  actions  of  debt,  or  upon 
the  case,  grounded  on  any  simple  con- 
tract, no  acknowledgment  should  be 
deemed  sufficient,  unless  it  were  in  writ- 
ing, signed  by  the  party  chargeable  there- 
by; and  that  where  there  were  two  or 
more  joint  contractors,  or  executors,  or 
administrators  of  any  contractor,  the 
written  promise  of  one  or  more  of  them 
should  not  bind  the  others.  But  it  was 
expressly  provided  that  nothing  in  the 
act  contained  should  alter,  take  away,  or 
lessen  the  effect  of  any  payment  of  prin- 
cipal or  interest  by  any  person  whatso- 
ever; so  that  it  would  seem  that  this 
species  of  acknowledgment  will,  accord- 
ing to  the  old  doctrine  (2  Saund.,  63,/  n. 
(<),  be  effectual,  not  agunst  the  party 
making  it  only,  but  his  co-contractor. 
Also  (by  sect  6)  no  indorsement  or  me- 
morandum of  payment  upon  a  promissory 
note,  bill  of  exchange,  or  other  writing 
made  by  or  on  behalf  of  the  party  to 
whom  payment  should  be  made,  should 
be  deemed  proof  of  sneh  payment  to  take 
the  case  out  of  the  statute ;  and  (sect  4) 
that  the  act  of  James  and  that  act  should 
apply  to  simple  contract  debts  alleged  on 
the  part  of  a  defendant  by  way  of  set-off. 

4.  As  to  actions  arising  upon  specialty. 

Before  the  3  and  4  Wm.  I V.  c  42, 
there  was  no  statutable  limitation  to  ac- 
tions upon  specialties,  though  the  courts 
held  that  payment  was  prima  facie  to  be 
presumed  after  twenty  years. 

By  the  3rd  section  of  the  above  act  ac- 
tions of  debt  for  rent  upon  an  indenture  of 
demise,  actions  of  covenant  or  debt  upon 
bond  or  other  specialty,  and  actions  of 
debt  oracirefacias  upon  recognizance  must 
be  commenced  and  sued  within  twenty 
years  after  the  cause  of  such  actions  or 
suits  arises.  If  the  3  and  4  Wm.  IV.  c.  27, 
s.  42,  applies  to  actions  on  specially,  it  is 
so  fkr  repealed  by  this  act;  but  the  better 
opinion  seems  to  be  that  the  former  act 
applies  to  rents  which  are  a  charge  upon 
laud  only,  and  not  to  convention^  rents, 
whether  reserved  by  indenture  or  other- 
wise.   (2  Bing..  N.  C,  68S.) 

By  sect  5,  it  is  provided,  in  accordance 
with  the  enactment  of  9  Geo.  IV.  c.  14, 
as  to  actions  on  simple  contract*  that  if 


any  acknowledgment  has  bea  ia£f. 
either  by  writiog  signed  bj  the  ps^ 
liable  by  virtue  of  such  iodentoR,  ^ 
cialty,  or  recognizance,  or  his  afae,r 
by  part  payment,  or  part  satisCuooca 
account  of  any  principal  or  interest  &e  ) 
due  thereon,  the  person  entitled  maj  bnr 
his  action  for  the  money  remAisiD^  ^ 
paid,  and  so  acknowle<%ed  to  be  da 
within  twenty  years  after  such  sckr* 
ledgment,  or  part  payment;  and  iacK 
of  the  plaintiff  bemg  under  wnj  do 
disabilities  mentioned  in  the  4th  satfl 
of  the  same  act,  or  absence  of  the  drfs.- 
ant  beyond  seas  at  the  time  of  w^^' 
knowledgment  being  made,  then  vii^ 
twenty  years  of  the  removal  ofa^^ 
ability,  or  the  return  of  the  defoit 
from  beyond  seas. 

III.  OfLdmitation8ofAct5oiiBoaP& 

Statutes. 

By  the  31  Eliz.  c  6.  s.  5  (which  «fi 
repods  a  previous  one,  the  7  Hen.  \n.* 
c.  3,  upon  the  same  subject),  all  ac&^ 
suits,  bills,  indictments,  or  infonnia^ 
for  any  forfeiture  upon  any  statnte  ^ 
whether  made  before  or  since  thf  i^ 
whereby  the  forfeiture  is  limited  »  » 
queen,  her  heirs,  and  soccesson  cty 
must  be  brought  within  two  y«BJ^' 
the  commission  of  the  offeooe;  i»^ 
actions,  smts,  bills,  indictments,  or  m» 
ations  for  any  forfeiture  upon  sdt  P^ 
statute,  whether  made  before  or  an*  * 
act  (except  the  statute  of  tillage*  * 
benefit  and  suit  whereof  is  limited  o  * 
queen,  her  heirs,  and  succefsors,  s».^'' 
any  other  that  ehall  prosecaU  »t»^ 
hcUft  must  be  brought  by  the  p««»^ 
ing  within  one  year  after  tiie  cothb'^- 
of  the  offence ;  and  in  defiudt  of  sk1»  fj^ 
secution,  the  same  may  be  brooght  bf - 
queen,  her  heirs,  or  suooe8son»  «J"^ 
time  within  two  years  after  die  a»  ^ 
that  year ;  and  any  action,  suit,  wH'^^ 
dictment,  or  information  broog^^'' 
the  time  limited  is  to  be  void.  It  is  F^ 
vided  that  where  a  shorter  time  is  lin^t 
by  any  penal  statute,  the  prosecotioa  a* 
be  witmn  the  time  so  limited. 

A  prosecution  by  the  party  ff^^ 
not  within  the  restrunt  of  tbc  ^ 
but  now,  by  the  3  and  4  Wtt  I»«^*; 
s.  3,  all  actions  for  penalties,  dsmag^^ 
sums  of  money  given  to  the  psr^  f^^ 
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by  any  statute  now  or  hereafter  to  be  in 
force  must  be  broaght  within  two  years 
ifter  the  cause  of  such  actions  or  suits, 
[t  is  provided  that  nothing  in  that  section 
»hould  extend  to  actions  the  time  for 
^ringing  which  is  especially  limited  by 
iny  statute.  The  saving  in  that  act  in 
iie  case  of  the  disability  of  the  plaintiff 
uid  the  absence  of  the  defendant  beyond 
•eas,  and  also  the  limitation  as  to  further 
proceedings  after  jud^ent  or  outlawry 
reversed,  apply  to  actions  by  the  party 
grieved. 

By  the  24  Geo.  II.  c  44,  s.  1,  actions 
sigainst  justices  of  the  peace  and  con- 
stables or  others  acting  in  obedience  to 
rheir  warrants  are  limited  to  six  calendar 
months. 

There  is  no  time  limited  by  any  statute 
for  in(Uctments  for  felonies  and  other 
oiisdemeanours  when  there  is  no  forfei- 
ture to  the  queen  or  to  the  prosecutor, 
but  the  acts  of  general  pardon  which 
tiave  been  passed  from  time  to  time  have 
(he  efiEect  of  limitations.  The  Uist  of  such 
icta  was  the  20  Geo.  IL  c  52. 

IV.  Of  the  exceptions  to  the  operation 
^f  the  Statutes  of  Limitation. 

The  exceptions  in  the  several  statutes 
>f  limitation  may  be  stated  goierally  to 
isomprehend  infants  and  other  persons 
□Loder  disabilities. 

In  cases  of  express  trust,  the  statutes 
3f  limitation  have  no  applicatfon  as  be- 
tween trustee  and  cestuy  que  trust ;  and 
in  cases  of  fraud  they  operate  only  from 
the  time  of  the  discovery  of  the  fraud, 
[f  a  debtor  creates  by  his  will  a  trust  of 
real  or  personal  estate  for  the  payment  of 
bis  debts,  such  a  trust  will  prevent  the 
;tatute8  from  operating  upon  a  debt  not 
lyarred  at  the  time  of  tiie  creation  of  the 
trust,  that  is,  from  the  death  of  the  testator. 

In  general,  in  personal  actions  the 
Statutes  of  Limitation  do  not  run  against 
the  estate  of  a  person  who  has  died  in- 
testate, in  respect  of  claims  accrued  after 
iis  death,  until  the  appointment  of  an 
administrator,  though  the  rule  is  altered 
t)y  3  &  4  Wm.  IV.,  c  27,  s.  6,  as  to 
rights  to  chattel  interests  in  land,  and 
jpparentiy  also  as  to  money  charges  on 
land,  besides  arrears  of  dower  and  arrears 
>f  rent  or  interest  of  money  charged  on 
innd.   And  if  there  be  no  personal  repre- 


I  sentative  against  whom  actions  may  be 
brought,  the  rights  of  claimants  against 
the  deceased's  estate  are  unaffected  by 
the  statutes,  as  no  laches  can  be  attributed 
to  them  until  an  administrator  is  ap- 
pointed.   (5  B.  and  Aid.,  204.) 

A  charity  is  never  considered  in  equity 
as  absolutely  barred  b^  the  statutes,  or 
by  any  rule  of  limitation  analogous  to 
tiiem ;  but  the  court  takes  notice  of  a  long 
adverse  possession  in  considering  the 
effect  and  construction  of  instruments 
under  which  claims  are  set  up  on  its 
behalf.    (2  J.  and  W.,  321.) 

By  the  3  and  4  William  IV.  c.  27,  s. 
43,  persons  claiming  tithes,  legacies,  or 
any  other  property  for  the  recovery  of 
which  an  action  or  suit  at  law  or  in 
equity  might  have  been  brought,  cannot 
bring  a  suit  or  other  proceeding  in  any 
spiritual  court  for  the  same  but  within 
the  period  during  wUch  they  might  have 
brought  their  action  at  law  or  suit  in 
equity.  Also,  by  tiie  27  Gea  III.  c.  44, 
8. 1,  suits  in  the  Ecclesiastical  Court  iov 
deihmatory  words  must  be  commenced 
within  six  calendar  months,  and  (sect  2) 
suits  for  fornication,  incontinence,  or  for 
striking  or  brawling  in  a  church  or 
churchyard,  must  be  brought  within  eight 
calendar  months  after  the  commission  of 
the  offence.  But,  except  in  these  cases, 
it  does  not  appear  that  the  Statutes  of 
Limitation  have  any  application  to  suits 
in  the  Ecclesiastical  or  Admiralty  Courts. 

llie  Statutes  of  Limitation  must  in 
general  be  pleaded  positively  by  the 
defendant  in  any  action  at  law,  who 
wishes  to  take  advantage  of  them,  and  it 
has  been  held  in  equity  that  unless  the 
defendant  claims  the  benefit  of  the  sta- 
tutes by  plea  or  answer,  he  cannot  insist 
upon  them  in  bar  of  the  plaintiff's  de- 
mand.   (Mitf,  277.) 

(Bacon,  AK  art.  *  Limitation ;'  Chitty's 
Statutes;  and  Report  of  Real  Property 
Commissioners.) 

STERLING,  a  word  applied  to  all 
lawful  money  of  Great  Britain.  In  Bud- 
in^s  work  on  *  Coinage,'  vol.  i.,  p.  13, 4to. 
edit,  the  various  supposed  derivations  of 
the  word  are  given,  with  a  list  of  the  old 
writers  who  have  adopted  each.  Ruding 
himself,  after  an  elaborate  examination, 
says,  <*  its  origin  and  derivation  are  still 


STEWARD,  LORD  HIGH.     [  764  ]  STOPPAGE  IN  TRASS5TC. 


unsettled ;"  bat  he  mclines,  with  the  ni 
Jority  of  the  authorities,  to  attribate  it  to  ' 
an  abbreviation  of  Esterlings,  people  of 
the  north-east  of  Europe,  some  of  whom 
were  employed  in  the  twelfth  eentarr  in 
regulating  the  coinage  of  England.  The 
word  was  not  in  use  before  the  Conqoestf 
though  some  have  given  it  a  Saxon  deri- 
yation.  In  the  twelfUi  century  its  use  was 
common,  and  in  the  following  century  a 
writer  ascribes  its  origin  to  the  Ester- 
lings.  From  the  tweuth  century  Eng- 
lii^  money  was  designated  all  over  Eu- 
rope as  sterling.  By  the  statute  called 
the  Assise  of  Weights  and  Measures, 
which  is  attributed,  in  some  copies,  to 
the  reign  of  Henry  III.  (1216-1272), 
in  others  to  that  of  Edward  I.  (1272> 
1307),  "  the  king's  measure  was  made  so 
that  an  English  pennv,  which  is  called 
the  sterling,  shall  weigh  thirty-two  grains 
of  wheat  dry  in  the  midst  of  the  ear." 
This  is  the  origin  of  the  pennyweight, 
though  it  now  weighs  twenty-four  grains. 

STEWARD,  LORD  HIGH,  OF 
ENGLAND,  one  of  the  antient  ^reat 
officers  of  state.  Under  the  Norman  kings 
and  the  early  kings  of  the  Phuituenet 
line  it  seems  to  have  been  an  hereditary 
office.  Hugh  Grentmesnell  held  the 
office  in  the  reign  of  Henry  IL,  and  it 
passed  with  his  daughter  and  co-heir  in 
marriage  to  Robert  de  Bellomont,  who 
was  earl  of  Leicester.  Robert's  son  held 
it,  on  whose  death  without  issue  it  passed 
to  the  husband  of  his  sister,  the  elder 
Simon  de  Montfort,  who  had  also  the 
dignity  of  earl  of  Leicester.  From  him 
it  passed  to  his  son,  the  second  Simon  de 
Montfort,  who  was  slain  at  the  battle  of 
Evesham  in  1265.  This  high  dignity 
then  reverted  to  the  crown,  but  was 
immediately  granted  to  Edmund,  king 
Henry  the  Third's  younger  son,  together 
with  Montfort's  earldom  of  Leicester,  in 
whose  descendants,  the  earls  of  Lancaster 
and  Leicester,  it  continued,  and  in  the 
person  of  Henry  the  Fourth,  who  was  duke 
of  Lancaster,  was  abswbed  into  the  regal 
diffuity. 

From  this  time  no  person  has  been  in- 
vested with  this  high  dignity  as  an  heri- 
table possession,  or  even  for  his  own  life, 
or  during  good  behaviour.  It  is  only 
conferred  for  some  special  occasioui  and 


the  office  ceases  when  the  boRDosn: 
required  it  is  ended;  mod  this  oooFn. 
has  usually  been  when  a  person  vst^'i 
tried  before  the  House  of  Peers.   Ob--' 
occasion  there  is  a   lord  hig^  ^^■ 
created,  who  presides,  and  wlun  &7 
ceedings  are  closed,   breaks  bis  t» 
and  diffiolves  the  court ;    but  if  the  r. 
take  place  during  the  sesnon  of  pi'-f 
ment,  though  a  lord  steward  isappcsci 
it  is  not  considered  as  his  coon,  isti 
has  no  judidal  functions  and  ooi?  ^1 
with  the  rest  as  a  peer,  although  kp 
sides. 
STOCK  BROKER.     [Baocsr 
STOCKS.    [National  Debt.] 
STOPPAGE  IN  TRA'NSITU  6< 
seizure  bj  the  seller  of  goods  sckl 
credit  during  the  course  of  their  pi^P| 
(transitos)  to  the  buyer.     This  ftisan 
is  said  to  have  be<si  established  ^ 
1690  in  the  Court  of  Chmooerj  (2  Vcn. 
203);  and  it  has  since   been  aebu^  | 
ledged  in  the  courts  of  oononionlsv.  ^>*. 
transitus  b  defined  to  be  the  pnu*  -  I 
the  goods  to  the  place  agreed  apci  ^  ' 
the  buyer  and  seller  or  the  place  it  t^  i 
they  are  to  come  into  the  possessx  •' 
the  buyer.    This  definition  does  oat  m3i 
that  the  term  transitus  implies  cooav^ 
modon:  goods  are  in  transitu  whik  tk' 
are  at  rest,  if  they  are  still  on  the  nad*- 
the  plaoe  to  which  they  have  ben  >:> 
This  doctrine  of  stoppage  in  tnmsa^-' 
titles  a  seller,  in  case  of  the  insotnacr  - 
bankruptcy  of  the  buyer,  to  sUsp  the  gft* 
before  they  come  into  the  buyer's  ih«<~ 
don.    The  right  of  stoppage  in  tna^*: 
is  not  confined  to  cases  of  banBg«^> 
sellinff.     A  factor   either  at   haest  / 
abroaia,  if  he  consigns  goods  to  l»^ 
cipal  by  the  order  of  the  principsi  ss* 
has  got  the  goods  in  his  own  osek  ' 
on  his  own  credit,  has  the  same  rvU 
stoppage  in  transitu  as  if  he  wtft  ^ 
seller  of  the  goods.    Questioos  of  ^ 
page  in  transitu  sometimes  inrolvt  ^ 
cult  points  of  law.    The  right  of  st^ffa^* 
implies  that  the  goods  are  in  the  fK^ 
sion  of  the  seller  or  ftctor  when  he  f^ 
cises  this  right.    Acoordinglf  the  Uv«' 
Stoppage  involves  the  lawoifP««ff^ 
of   moveable    things.      The    iblio**^ 
reftrences  will  supply  all  the  tweeat** 
information  on  this  subject    (Abbou  !*■ 
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Shipping;  Cross,  On  Lien  and  ^^  ^ 
in  fixauitu;  Smith's  Leading  Cases, 
note  to  Ldckbarrow  v.  Mason ;  Rnsseirs 
Treatise  on  the  Laws  SelcUing  to  Fac- 
tors and  Brokers,) 

SUBINFEUDATION.   [Feudal 
Sybtbm.] 

SUBORNATION    OF    PERJURY. 

rPEBJIIBY.] 

SUBPGENA.    [Witness.] 

SUBSIDY,  from  subsidium,  a  Latin 
word  signifying  aid  or  assistance.  **  Sub- 
sidies/' says  Lord  Coke,  "  were  antiently 
called  aoxilia,  aides,  granted  by  act  of 
parliament  upon  need  and  necessity;  as 
also  for  that  originally  and  principally 
they  were  granted  for  the  defence  of 
the  realm  and  the  safe  keeping  of  the 
seas,"  &c.  [Aii>s.]  The  word  nsed 
in  its  general  sense  was  applied  to  aids 
of  every  description ;  these  were  of  two 
kinds,  one  perpetual,  the  other  tempor- 
ary. Those  which  were  perpetual  were 
the  antient  or  grand  customs,  the  new 
or  petty  customs,  and  the  custom  on 
hroad-cloth.  The  temporary  included 
tonnage  and  poundage;  a  rate  of  four 
shillings  in  the  pound  on  lands,  and  two 
shillings  and  eight  pence  on  goods ;  and 
the  fiflteenths  or  tenths,  &c,  of  moveable 
goods.  The  limited  sense,  which  is  also 
the  more  common  sense,  of  the  word 
subsidy,  attaches  only  to  the  rate  on  lands 
and  goods.  The  grand  customs  were 
duties  payable  on  the  exportation  of  wool, 
slieepskins,  and  leather.  The  petty  cus- 
toms were  paid  by  merchant  strangers 
only,  and  consisted  of  one-half  over  and 
above  the  grand  customs  payable  by  native 
merchants. 

Tonnage  and  poundage  was  a  duty 
varying  in  amount  at  diiSerent  times  from 
one  shilling  and  sixpence  to  three  shill- 
ings opon  every  tun  of  wine,  and  from 
sixpence  to  a  shilling  upon  every  pound 
of  merchandise  coming  into  the  kingdom. 
The  object  in  granting  it  was  said  to  be, 
that  the  king  might  have  money  ready  in 
case  of  a  sudden  occasion  demanding  it 
for  the  defence  of  the  realm  or  the  guard- 
ing of  the  sea.  This  kind  of  subsidy  ap- 
pears to  have  had  a  parliamentary  origin. 
The  earliest  statute  mentioned  by  Lord 
Coke  as  having  granted  it  is  47  Ed.  III. 
In  the  early  instances  it  was  granted  for 


limited  periods,  and  express  provirion 
was  made  that  it  should  have  intermis- 
sion, andvai^,  lest  the  king  should  claim 
it  as  his  duties.  The  duties  of  tonnage 
and  pounda^  were  granted  to  Henry  v. 
for  his  life  with  a  proviso  that  it  should  not 
be  drawn  into  a  precedent  for  the  future. 
However,  notwithstanding  the  proviso, 
it  was  never  afterwards  granted  to  any 
king  for  a  less  period.  These  duties  were 
farmed  while  Lord  Coke  was  commis- 
sioner of  the  treasury,  for  160,000il  a 
year.  In  the  course  of  the  argument  in 
the  case  of  ship-money  in  13  Charles  I, 
the'  king's  duties  are  said  to  amount  to 
300,0007.  This  probably  was  the  aggre- 
gate of  ^the  customs  and  tonnage  and 
prisage. 

Subsidy  in  its  more  usual  and  limited 
sense  consisted  of  a  rate  of  4s.  in  the 
pound  on  the  lands,  and  2«.  %d,  on  goods, 
and  double  upon  the  goods  of  aliens. 
The  taxes  called  tenths,  fifteenths,  were 
the  tenth  or  fifteenth  part  of  the  value  of 
moveable  p;oods.  Other  portions,  such  as 
the  fifth,  eighth,  eleventh  part,  were  some- 
times, but  rarely,  also  levied.  Tliese 
taxes  seem  to  have  had  a  parliamentary 
origin.  There  are  no  appearances  of  the 
king  ever  having  attempted  to  collect 
them  as  of  right.  Henry  IIL  received  a 
fifteenth  in  return  for  granting  Magna 
Charts  and  the  Charta  de  Foresta.  In 
the  earlier  periods  never  more  than  one 
subsidy  and  two  fifteenths  were  granted. 
About  the  time  of  the  expectation  of  the 
Armada  (31  Eliz.),  a  double  subsidy  and 
four  fifteenths  were  granted.  The  then 
chancellor  of  the  exchequer.  Sir  Walter 
Mildmay,  when  moving  for  it,  said,  **  his 
heart  did  quake  to  move  it,  not  knowing 
the  inconvenience  that  should  grow  upon 
it''  The  inconvenience  did  grow  very 
fiist,  for  treble  and  quadruple  subsidies 
and  six  fifteenths  were  granted  in  the 
same  reign.  These  grants  seem  to  have 
been  at  intervals  of  about  four  years  at 
that  period.  Subsidies  and  fifteenths 
were  originally  assessed  upon  each  indi- 
vidual, but  subsequently  to  the  8  Edward 
III.,  when  a  taxation  was  made  upon  all 
the  towns,  cities,  and  boroagbs,  by  com- 
missioners, the  fifteenth  became  a  sum 
certain,  being  the  fifteenth  part  of  their 
then  existing  value.    After  the  fifteenth 
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wu  granted  by  parliament,  the  inhabit- 
ants  rated  diemseWes.  The  subsidy,  never 
hayiog  been  thus  fixed,  continued  uncer- 
tain, and  was  levied  upon  each  person  in 
respect  of  his  lands  and  goods.  But  it 
appears  that  a  pt^rson  paid  only  in  the 
county  in  which  he  lived,  even  though 
he  possessed  property  .in  other  counties. 
And,  as  Hume  observes,  probably  where 
a  man's  property  increased  he  paid  no 
more,  though  where  it  was  diminished  he 
paid  less.  It  is  certain  that  the  subsidy 
continually  decreased  in  amount  In  the 
eighth  year  of  the  reign  of  Elizabeth  it 
amounted  to  120,000/.,  in  the  fortieth  to 
78,000/.  only.  Lord  Coke  estimates  a 
subsidy  (probably  in  the  reign  of  James  I. 
or  Charles  I.)  at  70,000/.:  the  subsidy 
raised  by  the  clergy,  which  was  distinct 
from  that  of  the  laity,  at  20,000/. ;  a  fif. 
teenth  at  about  29,000/.  Eventually  the 
subsidy  was  abolished,  and  a  land  tax 
substituted  for  it. 

(2  Inst. ;  4  Inst. ;  « Bate's  Case,'  &c., 
2  Slat€  Trials,  371,  ed.  1809 ;  *Tbe  Case 
of  Ship  Money,'  3  State  THals,  825,  ed. 
1809;  Venn's  Abrt.,  tit  'Prerogative;' 
Comyn's  Dig.,  tit  *  Parliament,'  •  Prero- 
gative.*)   [Cdstoms.] 

SUCCESSION.  This  is  a  legal  term 
derived  from  the  Roman  **  Suocessio," 
which  signifies  a  coming  into  the  place  of 
another,  and  Successor  is  he  who  comes 
into  such  place. 

The  Roman  term  signifies  a  coming 
into  tlie  place  of  another  so  as  to  have  the 
same  rignts  and  obligations  with  respect 
to  property  which  that  other  had.  There 
might  be  successio  either  by  coming  into 
the  place  of  a  person  living,  or  by  becom- 
ing the  successor  of  one  who  was  dead. 
Gains  (iii.  77,  &c)  gives  instances  of 
successio  in  the  case  of  persons  living, 
one  instance  of  which  is  the  Bonorum 
Cessio  according  to  the  Lex  Julia.  Suc- 
cession was  again  either  Universal  or  Sin- 
gular. The  instances  of  universal  suc- 
cession (per  universitatem)  which  Gaius 
(ii.  97)  enumerates,  are  the  bting  made  a 
person's  heres,  getting  the  possessio  of  the 
bona  of  another,  buying  all  a  man's  pro- 
perty, adopting  a  person  by  adrogatio,  and 
admitting  a  woman  into  the  manns  as  a 
wi& ;  in  all  which  cases  all  the  property  of 
the  several  persons  enumerated  pasa«d  at 


once  to  the  person  who  was  madt  km 
or  got  the  bonomm  possession  or  tco^ 
the  whole  property,  or  adopted  axacr 
by  adrogation,  or  married  the  wam 
An  instance  of  singular  sucoesaoaitft 
taking  of  a  legacy  under  a  man's  vit. 

The  term  Succession  is  nsed  ia  c 
language.  We  speak  of  the  saecrsia: 
the  crown  or  the  rtgal  dignity,  a:4  & 
term  implies  that  the  successor  ii  k 
things  represents  the  predece»or.  Uf^. 
the  king,  as  a  politicsLl  person,  never  oa 
and  upon  the  natural  death  of  a  kii^  '-* 
heir  immediately  succeeds.  The  Hjll  a 
heir  at  law  takes  the  desoeudible  hdi  * 
his  ancestor  as  universal  saocessoc ;  e. 
the  executor  takes  the  chatU'ls  r«a]  & 
other  personal  property  of  his  tesar.rs 
universal  successor.  The  geneiai  assasr 
or  assignees  of  a  bankrupt  or  iasoii^- 
take  by  universal  succession. 

Blackstone  says  that  **  corporatioas  u 
gregate  consist  of  many  persons  ta^K 
together  into  one  society,  a:id  are  kep;  c? 
by  a  perpetual  succession  of  members  ^ 
as  to  continue  for  ever."  It  is  true  ib 
when  members  of  a  corporate  body  or 
others  are  appointed  to  fill  np  their  piM^ 
but  tbey  do  not  succeed  to  the  odKn  :- 
the  Roman  sense  of  succession — thty»i=- 

gy  become  members  of  the  corponQi». 
ut  it  has  been  established  in  some  c»r 
[Corporations,  p.  679]  that  the  o* 
the  word  **  successors "  implies  that  tk 
legislature  meant  to  establish  a  ct;]*- 
ration ;  and  yet  it  is  certain  that  a  iaJ:- 
ment  of  land  to  a  corporation  aggrc^ 
without  the  word  "  successors  *'  is  "a  \^' 
grant  In  a  feoffment  to  a  oorpond  » 
sole  the  word  "  successors  "  is  iHrocssa.-> 
The  succession  in  the  case  of  a  corpiA- 
tion  sole  follows  the  nature  of  the  Rijci. 
succession.  In  the  case  of  a  oorpors^- 
aggregate  there  is  no  succession,  aiKl  v- 
rule  that  a  corporation  may  be  establUJ?- 
by  the  use  of  the  word  *•  successors  "  i* 
statute  is  founded  on  an  erroneous  unJtf 
standing  of  the  term  **  succesM>rs. ' 
SUFFRAGAN.  [Bishop.] 
SUICIDE  is  the  death  of  a  pRs: 
caused  by  his  own  act,  voluntary  or  ia^.- 
luntary. 

A  rescript  of  Hadrian  expressly  ^ 
rected  that  those  soldiers  who,  n'^' 
from  impatience  of  pain,  from  disgu^  ^' 
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life,  from  disease,  from  madness,  from 
iread  of  infamy  or  disgrace,  had  wounded 
iiemselves  or  otherwise  attempted  to  put 
i  period  to  their  existenoe,  should  only 
)e  punished  with  ignominia  {IHg.y  49,  tit. 
16,  8.  6,  *De  Ke  Militari');  but  the 
ittempt  of  a  soldier  at  self-destruction  on 
>ther  grounds  was  a  capital  offence.  Per- 
»ns  who,  being  under  prosecution  for 
ieinous  offences,  or  being  taken  in  the 
»mmission  of  a  great  crime,  put  an  end 
x>  their  existence  from  fear  of  punishment, 
forfeited  all  their  property  to  the  Fiscus, 
f  the  offence  was  such  as  would  have 
)een  followed  by  confiscation  if  they  had 
)een  convicted.  {Dig.,  48,  tit  21,  s.  3.) 
Suicide  was  not  uncommon  among  the 
Romans  in  the  later  republican  period; 
md  it  became  Tery  common  under  the 
emperors,  as  we  see  from  the  examples  in 
Facitus  and  in  the  younger  Pliny,  who 
nentions  the  case  of  Corellius  Rufus 
Ep.f  i.  12X  Sill  us  Italicus  (lii.  7),  Arria 
iii.  16),  and  the  woman  (vi.  24)  who 
iucceeded  in  persuading  her  husband, 
vho  was  labouring  under  an  incurable 
lisease,  to  throw  himself,  tied  to  her,  into 
i  lake.  Except  in  the  cases  mentioned  in 
he  two  titles  of  the  *  Digest  *  above  cited, 
inicide  was  not  forbidden  by  the  Roman 
aw ;  nor  was  it  discountenanced  by  public 
>pinion.  (Rein,  JJas  RUmische  Criminal- 
-echt,  p,  85>3.) 

Voluntary  suicide,  by  the  law  of  En^- 
and,  is  a  crime;  and  every  suicide  is 
)resumed  to  be  voluntary  until  the  con- 
rary  is  made  apparent.  This  crime  is 
ailed  self-murder  and  felonia  de  se  (self- 
elony),  neither  of  which  terms  is  calcu- 
ated  to  convey  a  correct  notion  of  the 
egal  character  of  this  offence,  or  of  the 
node  in  which  it  is  punished. 

A  felo  de  se  (self-felon)  is  a  person 
vho,  being  of  years  of  discretion  and  in 
lis  senses,  destroys  his  own  life,  either 
ritending  to  do  so,  or  intending  to  do  some 
•ther  act  of  a  character  both  unlawful 
md  malicious ;  as  if,  in  attempting  to  kill 
nother,  under  circumstances  which  would 
lave  rendered  such  killing  either  mur- 
ier  or  manslaughter,  a  gun  bursts  in  the 
tssaiiant*s  own  hand,  or  he  runs  upon  a 
init'e  casually  in  tlie  hand  of  the  person 
7hom  he  intended  to  kill.  l)ut  in  no 
ase  is  self-felony  considered  to  be  com- 


mitted if  death  do  not  ensue  within  a 
year  and  a  day  of  the  blow  or  injury ;  or, 
in  other  words,  if  a  whole  year  intervene 
between  the  day  on  which  the  blow,  &c, 
is  given,  and  the  day  on  which  death  takes 
place. 

The  legal  effect  of  a  self-felony  is  a 
forfeiture  to  the  crown  of  all  the  personal 
property  which  the  party  had  at  the  time 
when  be  committed  the  act  by  which  the 
death  was  caused,  including  debts  due  to 
him ;  but  though  the  crime  is  called  fe- 
lony, it  was  never  attended  with  forfei- 
ture of  freehold,  and  never  worked  any 
corruption  of  blovKl.  It  appears,  how- 
ever, that  formerly  the  crown  was  en- 
titled to  the  year,  day,  and  waste  of  the 
freehold  lands  of  a  self-felon.  The  fact 
that  a  self  felony  has  been  committed  is 
ascertained  by  an  inquest  taken  before 
the  coroner  or  other  officer  who  has  au- 
thority to  hold  inquests,  upon  view  of  the 
dead  body.     [Coroner.] 

When  a  self-felony  is  found  by  the  in- 
quisition, the  jury  ought  also  to  inquire 
and  find  whether  the  party  had  any,  and, 
if  any,  what  goods  and  chattels  at  the 
time  when  the  felony  was  committed. 

The  crown  takes  the  property  of  the 
self-felon  subject  to  no  liability  in  respect 
of  his  debts  or  engagements.  Upon  a 
memorial  presented  to  the  treasury  by  a 
creditor  of  the  deceased,  a  warrant  under 
the  sign-manual  is  generally  obtained, 
which  authorises  the  ecclesiastical  court 
to  grant  letters  of  administration  to  such 
creditor,  who,  upon  such  grant  being 
made,  acquires  the  ordinary  rights,  and 
becomes  subject  to  the  ordinary  liabilities 
of  a  personal  representative. 

Involuntary  suicide  is  death  occasioned 
by  the  act  of  the  party,  either  without  an 
actual  intention  of  destroying  life  or  of 
committing  any  other  wilful  malicious 
act,  or  without  the  legal  capacity  of  in- 
tending to  do  so.  Neither  self-felony  nor 
any  other  crime  can  be  committed  by  a 
child  who  has  not  attained  years  of  dis- 
cretion; nor  can  it  be  committed  by  a 
person  who,  by  disease  or  otherwise,  has 
lost,  or  has  been  prevented  from  acquir- 
ing, the  faculty  of  discerning  right  from 
wrong. 

At  common  law,  which  in  this  respect 
follows  the  canon  law,  a  person  found  by 
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inquest  to  be  felo  de  se  is  considered  as 
haying  died  in  mortal  sin;  and  his  re- 
mains wer^  formerly  interred  in  thepab- 
lie  highway  without  the  rites  of  Chris- 
tian burial,  and  a  stake  was  driyen 
through  the  body :  but  by  the  4  Geo.  IV. 
c  52,  the  coroner  or  other  officer  by 
whom  the  inquest  is  held  is  required  to 
giye  directions  for  the  private  interment 
of  the  remains  of  any  person  against 
whom  a  finding  of  felo  de  se  shall  be  had, 
without  any  stake  being  driyen  through 
the  body,  in  the  churchyard  or  other 
burial-ground  of  the  parisn  in  which  the 
remains  of  such  person  might  by  the 
laws  or  customs  of  England  be  interred, 
if  the  verdict  of  felo  de  se  had  not  been 
^Nmd ;  such  interment  to  be  made  within 
tweut]^-four  hours  from  the  finding  of  the 
inquisition,  and  to  take  place  within  the 
hours  of  nine  and  twelve  at  night,  with- 
out performance  of  any  of  the  rites  of 
Christian  burial. 

The  Code  P€nal  of  France  contains  no 
legislation  on  the  subject  of  suicide.  Of 
the  modem  codes  of  Germany,  some  con- 
tain no  provisions,  and  others  vary  in 
their  particular  provisions.  In  the  Ba- 
varian and  Saxon  codes  suicide  is  not 
mentioned.  The  Prussian  code  forbids 
all  mutilation  of  the  dead  body  of  a  self- 
murderer  under  ordinary  circumstances ; 
but  declares  that  it  shall  be  buried  with- 
out any  marks  of  respect  otherwise  suit- 
able to  the  rank  of  the  deceased ;  and  it 
directs  that  if  any  sentence  has  been  pro- 
nounced, it  shall,  as  &r  as  it  is  feasible, 
be  executed,  due  regard  being  had  to  de- 
cency and  propriety,  on  the  dead  body. 
The  body  of  a  cnminal  who  commits 
self-murder  to  escape  the  execution  of  a 
sentence  pronounced  against  him  is  to  be 
buried  at  night  by  the  common  execu- 
tioner, at  the  usual  place  of  execution  for 
criminals.  The  Austrian  code  simply 
provides  that  the  body  of  a  self-murderer 
shall  be;  buried  by  the  officers  of  justice, 
but  not  in  a  churchyard  or  other  place  of 

mmon  interment 

SUIT  is  a  legal  term  used  in  different 
senses.  The  word  secta,  which,  is  the 
Latin  form,  is  from  "  sequor,"  to  follow ; 
and  hence  the  seneral  meaning  of  the 
word  may  be  deduced. 

1.  A  suit  in  the  sense  of  litigation,  is  a 


proceeding  by  which  any  legal  v  c^li 
able  ri^bt  is  pursued,  or  soog^  to  it  o- 
forced  m  a  court  of  justice.  Whe«  » 
remedy  is  sought  in  a  coait  of  Lk*.3 
term  Suit  is  synonymous  with  AcM:  ^ 
when  the  proceeding  is  in  a  eoar  f 
equity  the  term  Suit  is  akme  used.  % 
term  is  also  applied  to  proceedings  uft 
ecclesiastical  and  admiral^  oooits. 

2.  Suit  of  court,  in  the  sense  of  si  a^ 
ligation  to  follow,  that  is,  Id  attend,  si  *- 
assist  in  constituting^  a  ooart,  is  dsbf^ 
real  or  personal. 

Suit^real,  or  rather  suit-regal,  is  ^ 
obli^tion  under  which  all  the  reodas 
within  a  leet  or  town  are  boesd. : 
respect  of  their  allegiance  as  sobjeeui 
attend  the  king^s  criminal  court  fer  ^ 
district,  whether  held  before  the  kr^- 
officer  and  called  the  sherifiTs  taai. ' 
held  before  the  grantees  of  leets  «r  ^ 
officers  of  such  grantees,  and  calkd  cast- 
leet    [Leet.] 

Suit-personal  is  an  oblifcatiaii  to  tes- 
the  civil  courts  of  the  lord  under  vbe 
the  suitor  holds  lands  or  teDexoectt;  ^'^ 
this  is  either  sult-aervice  or  smt-ns>c^ 
If  freehold  lands,  &c  be  held  of  the  ksx 
immediately,  or,  as  it  is  fendaUy  tasti. 
in  chief,  suit-service  is  perfororf  ^': 
attendance  at  the  counihr  court,  ds  cji' 
held  by  the  king's  officer,  the  sb^i 
unless  ue  lands,  &c  oonstitiitedaae^ 
barony,  in  which  case  the  suit  desc^- 
able  from  the  tenant  was,  his  nXbatacs 
as  a  lord  of  parliament.  If  freeboli  is^ 
&C.,  are  held  mediately  only  of  the  ^ 
but  immediately  (or  in  chief)  of  an  *i> 
rior  lord,  the  suit  demandable  is  at&s 
ance  at  the  court  baron  of  die  lord .  c 
either  case  suit-service  is  expnsdj  " 
impliedly  reserved,  upon  the 
the  tenure,  as  part  of  the 
be  rendered  for  the  estate.  In 
^ANOBs]  where  there  are  oopyhoU.  ^' 
IS,  customary  estates,  the  custom  ol  c 
manor  imposes  upon  the  copyhoMfi-  f 
obligation  to  attend  the  lord^  eastoear 
court ;  but  as  this  obligation  is  noc  ai- 
nexed  by  tenure  to  the  land  beld  h%  ^ 
copyholder,  but  is  annexed  bj  cnsiBa  ' 
his  position  as  tenant,  the  suit  is  ace  s^ 
service  but  suit-custom,  la  Ike  cffe  • 
freeholders  attending  as  siutan  te  eiMa'? 
court  or  the  court-baron  (as  fai  ^ba  ok  ^ 
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the  antient  tenants  per  baroniam  attend- 
ing parliament),  the  suitors  are  the  judges 
of  the  court,  hith  for  law  and  for  fkct, 
and  the  sheriff  or  the  under-sheriff  in  the 
comity  court*  and  the  lord  or  his  steward 
in  the  conn-baron,  are  only  presiding  of- 
ficers with  no  judicial  authority.  But  in 
the  criminal  jurisdiction  of  the  toum  and 
leet,  the  sheriff  and  the  grantee  of  the 
leet,  or  his  steward,  are  the  judges ;  and 
the  suitors  act  only  a  subordinate  part 

In  the  customaiy  court,  though  its 
functions  are  confined  to  matters  of  a  civil 
nature,  yet,  on  aoooimt  of  the  original 
baseness  of  the  copyhold  tenure,  the  judi- 
cial power  is  wholly  in  the  lord  or  his 
steward. 

3.  Besides  suit  of  court,  secta  ad  cu- 
riam, there  are  other  species  of  personal 
suit,  which,  like  suit  of  court,  are  di- 
visible into  suit-service  and  suitrcnstom. 
Of  these  the  most  usual  is  suit  of  mill, 
secta  ad  molendinum*  which  is  where,  by 
tenure  or  by  custom,  the  freehold  or  cus- 
tomary tenant  is  bound  to  grind  his  com 
at  the  lord's  mill. 

SUIT  and  SERVICE.    [Suit.] 

SUMMARY  CONVICTIONS.  [Law, 
Criminal.] 

SUPERANNUATIONS.  [Peksion.] 

SUPERCARGO.    [Ships.] 

SUPERSEDEAS,  in  law,  the  name  of 
a  writ  used  for  the  purpose  of  superseding 
proceedings  in  an  action  ^Tidd's  Practice ; 
Archbold's  Ptxuiice):  m  bankruptcy  it 
is  the  writ  used  for  the  purpose  of  super- 
seding the  fiat  It  is  obtamed  on  appli- 
cation by  petition  to  the  court  of  bank- 
ruptcy, and  is  granted  <m  the  ground  that 
the  fiat  is  invalid  in  point  of  law,  has 
not  been  duly  prosecuted,  &c.  [Bank- 
ruptcy.] (Deacoa's  Zaw  of  Bcmkruptcy ; 
Eden's  Bankruptcy  Law,) 

Supersedeas  also  in  its  more  general 
sense  is  used  to  express  that  which  super- 
sedes legal  proceedings,  although  no  writ 
of  supersedeas  may  nave  been  used  for 
that  purpose.  Thus  if  a  writ  of  certiorari 
be  delivered  to  an  inferior  court  for  the 
purpose  of  removing  a  record  to  a  superior 
court,  the  writ  of  certiorari  is  said  to  be 
a  supersedeas  of  the  proceecUngs  before 
the  inferior  court 

SUPPLY.    IPaeliambnt.] 

SUPREMACY  is  a  term  used  to  de- 

yoL.li. 


signate  supreme  ecclesiastical  authority ; 
and  is  either  papal  or  regal.  Papal 
supremacy  is  the  authority  exercised  un- 
til nearly  the  middle  of  the  sixteenth 
century  by  the  pope  over  the  churches 
of  EngUnd,  Scotland,  and  Ireland,  as 
branches  and  integral  parts  of  the  Wes- 
tern or  Latin  church,  and  which  con- 
tinues to  be  exercised  to  some  degree  over 
that  portion  of  the  inhabitants  of  those 
countries  who  are  in  communion  with 
the  Church  of  Rome.  The  extent  of  the 
legislative  authority  of  the  pope  was  never 
esLactly  defined. 

The  papal  supremacy  was  abolished  by 
the  legislatures  of  the  three  kingdoms  in 
the  sixteenth  century.  In  order  to  en- 
sure acquiescence  in  that  abolition,  par- 
ticnlarlpr  on  the  part  of  persons  holding 
offices  in  EngUnd  and  Ireland,  an  oath 
has  been  required  to  be  taken,  which  is 
generally  called  the  oath  of  supremacy, 
a  designation  calculated  to  mislead,  it 
being  in  fiict  an  oath  of  non-supremacy ; 
since,  though  in  its  second  branch  it 
negatives  the  supremacy  of  the  pope,  it  is 
silent  as  to  any  supremacy  in  the  king. 
This  oath  is  therefore  taken  without 
scruple  by  persons  who  are  not  Roman 
Catholics,  whether  members  of  the  An- 
glican church  or  not  The  form  of  the 
oath  was  established  in  Eingland  by  1 
Wm.  &  Mary,  c.  8 ;  it  is  as  fbllows :— "  I, 
A.  B.,  do  swear  that  I  do  from  my  heart 
abhor,  detest,  and  abjure,  as  impious  and 
heretical,  that  damnable  doctrine  and 
position,  that  princes  excommunicated  or 
deprived  by  the  pope,  or  any  authority  of 
the  see  of  Rome,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  other 
whatsoever.  And  I  do  declare  that  no 
foreign  prince,  person,  prelate,  state,  or 
potentate  hath  or  ought  to  have  any 
jurisdiction,  power,  superiori^,  pre-emi- 
nence, or  authority,  ecclesiastuad  or  spi- 
ritual, within  this  realm.  So  help  me 
God.**  Under  this  and  many  former  sta- 
tutes, all  subjects  were  bound  to  take  tiie 
oath  of  supremacy  when  tendered ;  but 
by  the  31  Geo.  III.  c  32.  s.  18,  no  per- 
son, smoe  the  24th  June,  1791,  is  liable  to 
be  summoned  to  take  the  oath  of  supre- 
macy, or  prosecuted  for  not  obeying  such 
summons;  and  Roman  Catholics,  upon 
taking  the  oath  introduced  by  that  Act, 
3d 
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6. 1,  in  which  the  civU  and  temporal  autho- 
rity of  Uie  pope  are  abjured,  may  hold 
office  without  taking  the  oath  of  supre- 
macy. As  to  other  cases  concerning  the 
oath  of  supremacy  see  Law,  Crikinal, 
p.  218. 

Henry  YIII.  was  acknowledged  as 
supreme  head  of  the  church  by  the  clergy 
in  1528.  This  supremacy  was  confirmed 
by  parliament  in  1534,  when,  by  the 
statute  of  26  Hen.  YIII.  c.  1,  it  was 
enacted  "that  the  king  our  sovereign 
lord,  Ins  heirs,  and  successors,  kings  of 
this  realm,  shall  be  taken,  accepted,  and 
reputed  the  only  supreme  head  in  earth 
of  the  Church  of  England,  and  shall 
have  and  enjoy,  annexed  to  the  imperial 
crown  of  this  realm,  as  well  the  s^le 
and  title  thereof,  as  all  honours,  dignities, 
pre-eminences,  jurisdictions,  privileges, 
authorities,  immunities,  profits,  and  com- 
modities to  the  said  dignity  of  supreme 
head  of  the  same  church  belonging  and 
appertaining ;  and  shall  have  power  from 
time  to  time  to  visit,  repress,  redress,  re- 
form, order,  correct,  restrain,  and  amend 
all  such  errors,  heresies,  abuses,  offences, 
contempts,  and  enormities,  whatsoever 
they  be,  which,  by  any  manner  of  spiri- 
tual authority  or  jurusdiction,  may  law- 
fully be  reformed,  repressed,  ordered,  re- 
dressed, corrected,  restrained,  or  amended, 
most  to  the  pleasure  of  Almighty  God, 
the  increase  of  virtue  in  Chrisrs  religion, 
and  for  the  conservation  of  the  peace, 
unity,  and  tranquillity  of  this  realm ;  any 
usage,  custom,  foreign  laws,  foreign  au- 
thority, prescription,  or  any  other  thing 
to  the  contrary  notwithstanding." 

SURETY.  A  surety  is  one  who  un- 
dertakes to  be  answerable  for  the  acts  or 
omissions  of  another,  who  is  called  his 
principal.  Such  undertaking  must  be  in 
writing,  and  it  may  be  either  by  bond  or 
by  simple  writing.  A  contract  is  not 
binding  unless  made  upon  some  sufficient 
consideration ;  but  in  the  case  of  a  bond 
this  consideration  is  inferred  fix>m  the 
circumstances  of  deliberation  incident  to 
its  execution  as  a  deed.  When  the  an- 
dertaking  is  not  by  bond,  it  is  necessary 
that  the  consideration  should  appear  upon 
the  face  of  the  written  instrument,  or  be 
necessarily  implied  from  the  terms  of  it, 
and  that  the  instrument  should  be  signed 


by  the  party  who  beoomes  die  leet^. 
The  instrument  by  which  Hms  santr  bir 
comes  bound,  when  it  has  refeieBce  r 
civil  matters,  is  generaUy  calkd  a  g» 
rantee,  and  ordinarily  oonasts  of  b£o 
dertaking  to  become  answerable  fjr  -2 
payment  of  goods  famished  to  the  frr 
cipal,  or  for  his  integrity,  skill,  amssssi 
and  otiier  like  matters.  In  sodi  osn 
the  consideration  expressed  woold  pe«» 
bly  be  the  furnishing  of  the  goodit  v  :n 
principal,  or  his  employmect  br  ::: 
party  guaranteed.  In  the  ooiBtrnRa 
of  guarantees  the  same  role  of  lavp^ 
vails  as  in  the  case  of  all  written  wss- 
ments,-— that  they  shall  be  na^rstftx: 
the  sense  most  fiivoorable  to  the  par 
making  them  which  the  words  wiH  rs.- 
sonably  bear. 

With  respect  to  the  rights  ef  7 
surety  against  the  principal,  Mr.  Jtet^' 
BuUer  has  distinctiy  laid  down  tke  lir 
"  wherever  a  person  gives  a  secunrr  "^ 
way  of  indemnity  for  another,  and  jaf 
the  money,  the  law  raises  as  asnas;^'- 
that  is,  implies  a  promise  on  the  fc:  «- 
the  principal  to  repay  to  the  sureiy  - 
the  money  that  he  hais  expended  oe  t- 
behalf,  and  this  money  may  be  reea<^ 
in  an  action  apiust  the  prindpi  ?' 
money  psdd  to  his  use.  Hat  in  no  cas^ 
the  surety  entitled  to  more  than  is  3- 
demnity  from  his  principal.  The  &£'• 
of  chancery  will  interfere  to  gite  c^ 
surety  relief  out  of  any  funds  of  the  fta 
cipal  which  he  cannot  reach  at  ooes^ 
law. 

Where  more  persons  than  oce  beetc 
sureties  for  the  same  prinopal,  therir 
called  co-sureties.  If  one  of  ibae  ^ 
paid  the  whole  of  the  debt  due  frKs  r'" 
principal,  he  ma^  recover  in  an  ac&a  ^ 
assumpsit  from  his  co-sureties  thesEyv^^ 
for  which  they  were  respectividT  Uai-- 
A  court  of  equity  will  also  interim  * 
regulate  the  proportions  partly  doe  trt 
each.  And  in  case  any  of  them  axv  ^ 
able  to  pay  fh>m  insolvency,  &&,  it« - 
compel  the  others  to  contribute  i^^^- 
tionally  the  amount  for  which  the  ^ 
faulters  were  liable.  The  law  is  tb 
same  as  to  co-sureties,  whether  all  b^ 
been  created  by  the  same  instroniA'  • 
writing,  or  each  one  by  a  distiiict  raffir 
ment. 
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(Fell,  On  Guarantees;  Mayhew  y. 
Orickett,  2  Swanston,  185.) 

SURETY  OF  THE  PEACE  is  the 
Lcknowledging  of  a  reoognizanoe  or  bond 
o  the  king,  taken  by  a  competent  judge 
if  Tecord  for  keeping  the  peace.  [Recoo- 
tfizANCE.]  Sttch  recognizance  may  be 
>btained  by  any  party  from  another  on 
ipplication  to  a  niagistrate,  and  stating  on 
ta,ttk  that  he  has  just  cause  to  fear  that 
acb  other  "  will  bum  his  house,  or  do 
liiQ  a  corporal  hurt,  as  by  killing  or 
>eating  him,  or  that  he  will  procure 
»tber8  to  do  him  such  mischief."  The 
ear  must  be  of  a  present  or  future  dan- 
ger. Upon  the  neglect  or  refbsal  of  the 
larty  so  summoned  to  enter  into  the  re- 
joffnizances  demanded,  he  m&y  be  com- 
nitted  to  prison  by  the  magistrate  for 
%  specified  period,  unless  he  sooner  com- 
;>lie9.  Sureties  also  may  be  similarly  re- 
paired for  the  good  behaviour  of  parties 
B^ho  have  been  guilty  of  conduct  tending 
to  a  breach  of  the  peace,  abusing  those  in 
:he  administratiou  of  justice,  &c. 

(Bum's  Justice,  tit.  'Surety  of  the 
Peace.') 

SURGEONS,  COLLEGE  OF.  The 
present  College  of  Surgeons  of  England, 
bad  its  origin  m  the  Company  of  E^rber- 
Surgeons,  which  was  incorporated  by 
royal  charter  in  the  first  year  of  Edward 
IV.  By  this  charter  of  1  Edward  IV., 
the  barbers  practising  surgery  in  London, 
who  had  before  associated  themselves 
in  a  company,  were  legally  incorporated 
3LS  the  Company  of  the  Barbers  in  London. 
Their  authority  extended  to  the  right  of 
examining  all  instruments  and  remedies 
employed,  and  of  bringing  actions  against 
whoever  practised  ille^ly  and  iguo- 
rantly ;  and  none  were  allowed  to  practise 
irho  had  not  been  previously  admitted 
and  judged  competent  by  the  masters  of 
the  company. 

This  charter  was  several  times  con- 
firmed by  succeeding  kings,  but  in  spite 
[)f  it  many  persons  practised  surgery  in- 
dependentiy  of  the  company,  and  at  length 
associated  themselves  as  members  of  a 
separate  body,  and  called  themselves  the 
Burgeons  of  Loudon.  In  the  3rd  year  of 
Henry  VIII.  it  was  enacted  "  that  no 
person  within  the  city  of  London,  or 
within  seven  miles  of  the  same,  should 


take  upon  him  to  exercise  or  occupy  as  a 
physician  or  surgeon,  except  he  be  first 
examined,  approved,  and  admitted  by  the 
bishop  of  London  or  by  the  dean  of  St 
Paul's  for  the  time  being,  calling  to  him 
four  doctors  of  physic,  and  for  suivery 
other  expert  persons  in  that  &culty." 
All  who  under  this  act  obtained  licence  to 
practise  were  of  course  equally  qualified, 
whether  members  of  the  company  of 
barbers  or  not ;  and  in  the  32nd  year  of 
Henry  VIII.  the  members  of  the  latter 
company,  and  those  who  had  incorporated 
themselves  as  the  company  of  surgeons, 
were  united  in  one  company,  "by  the 
name  of  masters  or  governors  of  the  mys- 
tery and  commonalty  of  barbers  and  sur- 
geons of  London." 

In  the  18th  year  of  George  II.  an  act 
was  passed  by  which  the  union  of  the 
barbers  and  surgeons  was  dissolved,  and 
the  surgeons  were  constituted  a  separate 
company ;  and  in  the  40th  year  of  Geor^ 
III.  a  charter  was  granted  by  which  it 
was  confirmed  in  all  the  privileges  which 
had  been  conferred  upon  it  by  the  act  of 
George  II.  By  this  charter  the  title  of 
the  company  was  altered  from  that  of 
the  masters,  governors,  and  commonalty 
of  the  Art  and  Science  of  Surgeons  to 
that  of  the  Roval  College  of  Sarins  in 
London.  Under  this  charter  it  was 
governed  by  a  council  or  court  of  assist- 
ants, consisting  of  twenty-one  members, 
of  whom  ten  composed  the  court  of  ex- 
aminers. Of  these  ten  one  was  annually 
elected  president,  or  principal  master,  and 
two  were  annually  chosen  vice-presidents 
or  governors.  By  the  bye-laws  which 
the  oundl  were  empowered  by  the  charter 
to  make,  the  members  of  the  council  were 
to  be  chosen  for  life  from  those  members 
of  the  College  whose  practice  was  confined 
to  surgery,  and  were  to  be  elected  by  ballot 
at  a  meeting  of  the  council.  The  ex- 
aminers were  generally  chosen  in  or- 
der of  seniority  from  the  members  of 
the  council:  the  presidents  and  vice- 
presidents  were  chosen  in  rotation  from 
the  court  of  examiners,  the  president 
for  the  current  year  having  been  the 
senior  vice-president  during  the  past 
year. 

A  new  charter  was  granted  to  the  Col- 
lege of  Surgeons  in  the  7th  year  of 
3  D2 
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Victoria,  by  which  it  is  declared,  that 
the  name  of  the  college  shall  henceforth 
be  The  Royal  College  of  Surgeons  of 
England ;  and  that  a  portion  of  the  mem- 
bers of  the  said  college  shall  be  fellows 
thereof  by  the  name  of  The  Fellows  of 
the  Royal  College  of  Surgeons  of  Eng- 
land. The  ch^ter  declares  that  the 
present  president  apd  two  vice-presidents 
and  all  other  the  nresent  members  of  the 
council  of  the  said  college,  and  also  sach 
other  persons,  not  being  less  than  250  nor 
more  than  .SOO,  and  being  members  of 
the  said  college,  as  the  council  of  the 
college,  at  any  time  before  the  expiration 
of  three  calendar  months  from  the  date 
of  the  charter,  shall  elect  and  declare  to 
be  fellows  in  manner  by  the  charter  di- 
rected; together  with  any  such  other 
persons  as  the  council  of  the  said  college, 
after  ih%  expiration  of  the  said  three 
calendar  months  and  within  one  year  tcom 
the  date  of  the  charter,  shall  appoint  in 
manner  by  the  charter  authorized,  shall 
be  fellows  of  the  said  college.  But  no 
person,  except  as  hereinbefore  named,  is 
to  become  a  fellow,  unless  he  shall  have 
attained  the  age  of  twenty-five  years,  and 
complied  with  such  rules  as  the  council 
of  the  college  shall  think  fit,  and  by  a 
bye-law  or  bye-laws  direct ;  nor  unless  he 
shall  have  passed  a  special  examination 
by  the  examiners  of  the  said  college. 
Every  person  admitted  as  a  fellow,  as 
last  mentioned,  is  to  become  a  member 
of  the  College  by  such  admission,  if  he  is 
not  already  a  member.  Henceforth,  no 
member  of  the  College,  who  is  not  a  fel- 
low, is  to  be  eligible  as  a  member  of  the 
council.  There  are  also  (10)  some  other 
restrictions  as  to  eligibility.  The  present 
members  of  the  council  are  to  continue 
life  members  as  heretofore;  and  the 
number  of  members  of  council  is  to  be 
increased  from  twenty-one  to  twenty- 
four,  and  all  future  members  are  to  be 
elective,  and  to  be  elected  periodically,  in 
the  manner  prescribed  by  the  charter  (12) 
when  the  number  of  elective  members 
of  the  council  shall  be  completed  and 
made  up  to  twenty-four.  Three  members 
shall  go  out  annually,  but  they  may  be 
re-elected  immediately.  The  members 
of  council  are  to  be  elected  by  the  fel- 
lows, including  the  members  of  the  coun- 


cil as  such,  in  the  maimer  pieaii^  :f 
the  charter  (15) ;  and  the  ekc&oi  ii  i 
be  by  ballot  (17).  There  are  Tarings  ^ 
cial  provisions  as  to  the  eligiUli:?  ' 
fellows  for  which  we  refer  to  tht  ckoK 
There  are  to  be  ten  examinefs  cf  7 
geons  for  the  college,  and  the  pps 
examiners  are  to  continue  for  li&:  = 
all  future  examiners  are  to  be  ekc&i' 
the  council,  either  firom  the  wgsst\&' 
the  council,  or  fnm.  the  other  fcUo«i . 
the  college,  or  from  both  of  tba:  ^ 
all'future  examinera  of  the  Colkj^i&- 
hold  their  office  idoring  the  ^^eae& " 
the  council.  The  charter  coiataiiis  ^ 
r^ulations,  and  confirms  the  p^>*^/ 
the  college  and  the  council,  except  s  7 
as  they  are  altered  by  the  charter;  c^- 
declares  that  no  bye-law  or  oir£=p 
hereafter  to  be  made  by  the  coaDcil  ^ 
be  of  any  force  until  the  crown  skaD^^ 
signified  its  approval  thereof  to  tbtCl- 
lege  under  the  hand  of  one  of  the  pp^* 
pal  secretaries  of  state^  or  otherviR  * 
m  the  charter  stated  (22).  **T!»  £> 
Laws  and  Ordinances  of  the  Ropl  (^^^ 
of  Surgeons  of  England"  contain  tbern^ 
lations  as  to  the  candidates  for  the  fei:*- 
ship  (sect  1),  for  the  examinatioc  e£c:> 
didates  for  the  fellowship  (2X  a^oi^ 
of  fellows  (3),  election  of  merabcTs  ' 
council  (5).  ^  section  1»  it  is  wfi^y- 
that  every  candidate  for  the  fellov^/ 
among  other  certificates,  shall  pFoib^> 
certificate,  satisfieictory  to  the  ec^"^  ^ 
examiners,  that  he  has  attained  s  cc^ 
tent  knowledge  of  the  Greek,  Lats.^ 
French  languages,  and  of  the  ^ema»  -' 
mathematics.  The  subjects  of  eisBSt 
tion  for  the  fellowship  are  Anatostfi^- 
Physiolo^  on  the  first  day,  and  l^' 
logy  and  Therapeutics  and  SorgiaT  c  '- 
second  day.  The  examination  is  fa)  k  ! 
written  answers  to  written  or  printtd  \^ 
tions ;  but  any  candidate  may  beis^^ 
gated  by^e  examiners,  on  any  matter  f^J- 
nected  with  the  questions  or  answ^  ^ 
the  anatomical  examination  the  easi^ 
must  also  perform  dissections  and  <?sv 
tions  on  the  dead  body  in  the  presa^'^ 
the  examiners. 

The  members  of  the  College  are  a^ 
mitted  by  dipl9ma  after  exsBU3^>^ 
before  the  court  of  examinen,  ani  ^-^ 
diploma  oonfen  upon  then  the  i^'- 
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^r&dtismg  soi^ry  in  any  part  of  the 
British  dominions. 

The  council  of  the  College  have  at 
rarious  times  required  certain  qoalifi- 
ntions  of  age,  education,  8cc,,  from  can- 
iidates  for  examination.  The  regulations 
ast  issued  are  dated  October,  1841. 

The  examinations  of  members  are  con- 
Incted  viva  voce,  or,  if  the  can^date  desire 
It,  in  writing.  The  questions  are  almost 
?xclnsiyely  anatomical  and  surgical :  and 
the  examination  of  each  candidate  occu- 
pies about  an  hour  and  a  half,  during 
which  time  he  is  usually  questioned  by 
four  of  the  examiners  in  succession. 

According  to  the  financial  statement 
(Jane,  1843^,  the  receipts  of  the  College 
for  the  previous  year  were  as  follows : — 

Court  of  examiners ;  fees 
fbr  diplomas,  at  20  gui- 
neas each,  excluslye  of      £       s.    d, 
stamps         .        .        .  14,093  11    0 

Rent  .  ...         la  10    0 

Incidental,  sale  of  lists, 
catalogues,  &c.    .  160    6    6 

Dividends  on  invest- 
ments in  government 
securities,  &c.     .        .    1,499    0    4 


£15,765    7  10 
And  the  disbursements  were  as  follows  :— 

College  department,  in- 
cluding counci],  court 
of  examiners,  auditors, 
diploma-stamps,  sala- 
ries, &e.      .        .        .     7,402  19    1 

Museum  department,  in- 
cluding catalogues,  spe- 
cimens, spirit,  salanes, 
stodentships,  &c  .    3,653    0  10 

Library  department,  in- 
cluding iie  purchase 
and  bmding  of  books, 
salaries,  &c.        .        .     1,120  12     7 

Miscellaneous  expenses, 
taxes,  rent,  &c  .        698  18     1 

Repairs  and  alterations        253  10    6 

Hunterian  oration,  lec- 
tures, Jacksonian  prize, 
&c       .        .        .        .      264    4    0 


£13,393     5     1 
The  museam  of  the  College  connsts  of 


the  collection  made  by  John  Hunter, 
which  was  given  in  trust  by  government, 
who  purchased  it  fbr  15,000/.,  and  of  nu- 
merous additions  made  to  it  by  donations 
of  members  and  others,  and  by  purchase. 
The  parts  of  it  which  illustrate  physiology, 
palseontology,  and  morbid  anatomy  are 
probablv  the  most  valuable  collections  of 
the  kind  in  Europe. 

Lectures  on  anatomy,  fbr  which  510/. 
were  left  to  the  company  of  barber  sur- 
geons by  Edward  Arris,  and  16/.  per 
annum  by  John  Gale,  are  delivered  an- 
nually by  one  of  the  members  of  the 
council  or  some  other  member  selected  by 
them.  Twenty-four  museum  lectures  are 
also,  in  compliance  with  the  deed  of  trust, 
annuallv  delivered  by  the  Hunterian  pro- 
fessor, the  subjects  of  which  must  be  illus- 
trated by  preparations  from  the  Hunterian 
collection,  and  from  the  other  contents  of 
the  museum.  An  oration  in  commemo- 
ration of  John  Hunter,  or  of  others  who 
have  been  distinguished  in  medical  sci- 
ence, is  delivered  annually  on  the  14th  of 
February,  the  anniversary  of  Hunter's 
birth. 

Abstracts  of  the  several  acts  and  char- 
ters relating  to  the  College  of  Surseons 
may  be  found  in  Willcock  *  On  the  laws 
relating  to  the  Medical  Profession,'  Lon- 
don, 1830,  8vo.,  and  in  Paris  and  Fon- 
blanque's  'Medical  Jurisprudence,*  vol. 
iii.  The  bye-laws,  the  list  of  members, 
the  catalogues  of  the  museum  and  library, 
&c.,  are  published  by  the  college.  The 
dissection  of  human  bodies  is  now  regu- 
lated by  2  &  3  Wdl  IV.  c.  75  [Anatomy 
Act]. 

SURRENDER.  **  Sursum  redditio 
properly  is  a  yielding  up  of  an  estate  for 
life  or  years  to  him  that  hath  an  imme- 
diate estate  in  reversion  or  remainder, 
wherein  the  estate  for  life  or  years  may 
drown  by  mutual  agreement  between 
them."  (Co.  Litt,  387  b.)  A^rrender 
and  a  release  both  have  the  effect  of 
uniting  the  particular  estates  with  that  in 
reversion  or  remainder;  but  they  differ 
in  this,  that  whereas  a  release  generally 
operates  by  the  greater  estate  descending 
on  the  less,  a  surrender  is  the  fiilling  of 
the  less  estate  into  the  greater.  [M  to 
the  difierence  between  Subrendeb  and 
Resignation,  see  Resignation.] 
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Coke  mentions  three  kinds  of  sur- 
render: I.  A  surrender  at  common  law, 
which  is  the  surrender  properly  so  called ; 
2.  A  surrender  by  custom  of  copyhold 
lands  or  customary  estates;  and,  3.  A 
surrender  improperly  taken,  as  of  a  deed, 
a  patent,  of  a  rent  newly  created,  and  of 
a  fee-simple  to  the  king.  (Co.  Litt 
338  a.) 

As   to   surrender  of  copyholds,  see 

COPTHOLD. 

A  surrender  may  be  made  of  letters- 
patent  and  offices  to  the  king,  to  the  in- 
tent that  he  may  make  a  fresh  grant  of 
the  same  right ;  and  a  grant  of  the  second 
patent  for  years  to  the  same  person,  for  the 
same  thing,  causes  a  surrender  in  law  of 
the  first.    (10  Rep.,  66.) 

SURROGATE  IS,  according  to  Qowell's 
*  Interpreter,'  *<  one  that  is  substituted  or 
appointed  in  the  room  of  another,  most 
commonly  of  a  bishop  or  a  bishop's  chan- 
cellor." 

The  qualifications  required  in  persons 
i4>point«l  as  surrogates  are  defined  and 
enforced  by  the  canons  of  1603.  The 
person  who  undertakes  the  office  without 
bein^  qualified  is  aubject  to  certain  pe- 
nalties.   (Gibs.,  Ccxf.,  tit  xliii.,  c.  3.) 

Hie  principal  du^  of  ecclesiastical 
surrogates  consists  in  granting  probates  to 
wills,  letters  of  administration  to  tiie  ef- 
fects of  intestates,  and  marriage  licences. 
The  proper  performance  of  these  duties  is 
guarded  by  particuUr  enactments.  (92nd 
of  the  Canons  of  1603  and  93rd  Canon ; 
Gibson,  Cod,,  tit  zxiv.,  c  4.) 

Surrogates  are  also  persons  appointed 
to  execute  the  offices  of  judges  in  the 
courts  of  Vice  Admiralty  in  the  Colonies, 
in  the  place  of  the  regular  judges  of  those 
courts.  The  acts  of  such  surrogates  have, 
by  the  56  Geo.  III.  c  82,  the  same 
enect  and  character  as  the  acts  of  the 
regular  judges. 

SURVIVOR,         SURVIVORSHIP. 

PESTATE,  p.  858.] 

SUZERAIN.  [Feudal  SrsrsM,  p. 
22J 

SWEARING,  a  profime  use  of  the 
name  of  the  Deity.  By  the  109th  Canon, 
churchwardens  are  to  present  those  who 
offend  their  brethren  by  swearing,  and 
notorious  offenders  are  not  to  be  admitted 
to  communion  until  they  ai«  refoimed. 


Profime  cursing  and  swearing  vtn  ti- 
made  an  offence  punishable  br  U«  ^y : 
Jas.  I.C  21  (continued  by  sCbiklc; 
16  Chas.  I.  c  4;  and  6  8od7^&^ 
c  11).  The  19  Geo.  II.  c  21,  «a'- 
that  if  any  person  shall  pro&adj .? 
or  swear,  and  be  couTicted  thereof  oac* 
fession,  or  on  the  oath  of  one  witsea  - 
fore  any  magistrate,  he  shall  tsxiAi^ 
day-labourer,  common  soldier,  saib  * 
seaman.  Is. ;  if  any  other  penon  ^ 
the  degree  of  gentleman,  2s.;  ifs^' 
above  the  degree  of  a  gentleman,  5^;  k 
eyery  second  convictioii  doable,  y" 
every  third  and  subsequent  oos«^' 
treble.  The  penalties  are  to  go  £>  2 
poor  of  the  parish.  Parties  vhodc:^ 
pay  the  penalties  and  costs  may  be  aec 
soned  and  kept  to  hard  laboor  tn  > 
for  the  penalties,  and  six  other  day;  :- 
the  costs.  Ma^pstrates  and  vsx^^^ 
liable  to  penalties  if  tbey  wiMdly«^'  | 
do  their  duty  under  the  act  No  Y^ 
can  be  prosecuted  except  withia  ep 
days  after  he  has  committed  tbe  (^ 
By  22  Geo.  II.  c  83,  penons  bektsa 
to  the  navy  who  are  guilty  of  f^ 
oaths  or  curses  are  liaUe  to  pssa^ 
by  conrtHnartial. 

(Com.,  D^.,  *  Justices  of  Peace,'  ^i" 
Bum's  Justice,  *  Swearing.') 


TACK  is  the  technical  tenn  ia^f^ 
land  for  a  lease,  whether  of  lacds  re  e^" 
fices;  the  rent  is  called  die  tael-f^^ 
and  the  tenant  the  tacksman.  '^^^\^ 
tish  svstem  of  leases  having  hst^l' 
tracted  some  attention,  and  being  fews 
cally  important,  a  separate  sketch  d-^ 
more  prominent  peculiarities  seems  ^ ' 
requisite.  The  Scottish  lease,  1^**^' 
long  its  duration,  is  purely  a  oontnA.^ 
does  not  partake — at  least  b  q«^ 
between  landlord  and  tenant— 01  ^r 
culiarities  of  the  feudal  system,  lif] 
times  it  is  possible  to  tnce  sos^ 
like  an  inferior  S3rstem  of  tis»J*?J 
the  nature  of  the  agricultnrisi's  i^f 
He  held  not  as  party  to  a  ccotr*-"";^ 
by  a  unilateral  conveyance  fr^,' 
landlord,  called  assedation.  In^;f^ 
however,  there  was  no  penoaoes^  ^ 
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aption  of  the  legitimate  system  of  sab- 
>uing ;  and  thus  all  descnptions  of  per- 
lanent  estates  could  be  coustitated  in  the 
ind  by  the  pure  adaptation  of  the  feudal 
sages.  There  was  no  temptation  to  con- 
ert  the  contract  for  the  limited  occupa- 
ion  and  use  of  the  land  into  a  means  of 
onstitudng  a  semi-proprietary  right  in  it 
-of  supplying  with  a  lessee^e  place  of  a 
ub-yassal ;  and  the  system  of  leases,  as  one 
f  mere  letting  and  luring,  took  its  prin- 
iples  from  the  Roman  contract  of  loieatio 
onductio.  The  right  of  the  lessee  or  tacks- 
aan  was  so  purely  personal  that  it  was  in- 
ilfectual  against  a  par^  acquiring  the 
ands  by  purchase  from  the  lessor ;  and  so 
arly  as  1449  a  statute  was  passed,  pre- 
erving  the  rights  of  *'  the  puir  people 
hat  labonris  the  ground''  against  new 
owners.  Leasehold  rights,  however,  in 
{uestions  of  succession,  and  in  the  form 
>f  attachment,  employable  by  creditors, 
lave  by  usage  come  into  the  position  of 
real  or  heritable  property.  In  the  times 
>f  rapid  agricultural  improvement,  when 
Sums  were  frequently  taken  on  leases  of 
ifty-seven  years  at  a  low  rent,  a  virtual 
estate  was  created,  the  succession  to 
rhich  might  for  the  time  be  more  impor- 
ant  than  that  of  the  ownership  of  the 
and.  Unless  there  be  any  specification 
o  the  contrary  in  the  lease,  such  succes- 
;ions  follow  the  rules  applicable  to  landed 
property.  It  has  been  matter  of  much 
"egret,  that  the  system  by  which  feudal 
ights  in  land  may  be  subiected  to  real 
>ardens,  has  not  b^  extended  to  this  spe- 
ties  of  property,  so  as  to  enable  valuable 
eases  to  be  burdened  with  a  security  for 
lorrowed  money,  or  a  guarantee  fund  for 
jrovinons  for  children.  The  system  of 
^'anting  and  recording  public  feudal  titles 
lot  being  avulable  for  wis  species  of  pro- 
perty, all  attempts  to  accomplish  this  ob- 
ect,  bj  the  tenant  assigning  the  lease  and 
'etumuff  possession  as  the  assignee's  sub- 
tenant, have  been  ine&ctual  against  the 
rights  of  creditors.  It  has  been  frequently 
proposed  to  pass  an  act  creating  a  system 
>f  registration  of  leases,  and  of  burdens 
iffecting  them. 

It  is  unnecessary  to  state  very  mi- 
Qutely  the  title  which  a  person  must 
bave  to  enable  him  to  glint  a  lease, 
the  parties  who  may  hold  leases,  or  the 


nature  of  the  titles  which  constitute  an 
ordinary  lease,  as  these  bear  a  generic 
resemblance  to  the  corresponding  features 
of  English  law.  Long  leftes,  however, 
being  the  prominent  feature  of  the  Scot- 
tish system,  those  cases  in  which  there  is 
a  restriction  on  granting  them  may  be 
noticed.  A  person  who  has  a  life-rent 
interest  is,  in  the  general  case,  not  en- 
titied  to  grant  a  lease  to  last  beyond  his 
own  life.  Persons  having  the  absolute  ad- 
ministration of  property,  as  trustees,  cor- 
porations, &c,  are  entitled  and  bound  to 
grant  leases  for  such  aperiod  as  is  deemed 
necessaiT  to  good  husbandry;  and  this 
period  has,  by  usage,  in  the  ordinary 
case,  been  fixed  at  nineteen  years.  There 
have  been  many  questions  as  to  the  ex- 
tent to  which  persons  holding  under  en- 
tails may  grant  leases,  because  in  many 
instances  attempts  have  been  made  in 
this  form  to  alienate  a  considerable  estate 
in  the  property,  which  have  been  chal- 
lenged by  successors.  In  the  celebrated 
Queensberry  case,  leases  granted  for 
ninety-seven  years,  on  a  grassum  (that 
is,  a  sum  of  money  paid  by  the  tenant 
on  entering,  like  a  fine  in  England),  were 
found  to  be  struck  at  by  the  entail  as 
an  attempt  to  alienate  pirt  of  the  pro- 
perty (2  Dow,  90).  In  later  cases,  leases 
of  forty  and  thirty-one  years  have  been 
found  ineffectual.  A  lease  of  twenty-one 
years  is  the  longest  that  has  been  sanc- 
tioned by  the  courts  where  an  heir  of 
entail  has  shown  that  he  has  an  interest 
to  impugn  the  contract 

Writing  is  necessary  to  constitute  a 
lease,  although  possession  during  the  part 
that  may  renuun  over  of  a  year  begun,  may 
be  held  as  a  right  from  sufferance  and  ac- 
quiescence in  its  commencement  The 
proper  form  of  the  written  agricultural 
leSiBt  has  been  an  object  of  much  atten- 
tion by  conveyancers,  and  there  is -a  con- 
siderable degree  of  uniformity  in  the  prac- 
tice throughout  the  country.  There  are 
usually  mneteen  clauses,  as  follow: — 1. 
The  Description^  Parties,  2.  The  Ve- 
stituUion,  in  which  the  extent  to  which  as- 
signinff  or  subletting  is  permitted  or  pro- 
hibited is  set  forth,  and  provision  is  made 
for  the  arrangements  in  case  of  the 
tenant's  decease.  3.  Clause  of  Posses^ 
sum,    describing    the    subject  let    4. 
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Duraiion,    5.  Reservation,  if  there   be 
any  rights  such  as  that  to  minerals  or 

Ce  reserved  by  the  landlord.  6.  Land- 
's  Meliorationij  containing  such  ob- 
ligations to  improve  the  subject  as  the 
landlord  undertakes.  7.  Warrandice  or 
guarantee  of  the  title  given  to  the  tenant 
8.  Rent-clause.  9.  Tenant's  Meliofnt- 
tions,  setting  forth  such  improvements  as 
the  tenant  undertakes.  10.  Preservation, 
containing  the  tenant's  obligation  to  keep 
the  buildine,  fences,  &o.,  in  repair.  11. 
Insurance,  m  which  the  tenant  becomes 
bound  to  insure  the  buildings,  crops,  &c., 
against  fire.  12.  Thirlage,  This  cLuuse, 
a  remnant  of  feudal  usages,  is  now  com- 
paratively rare — ^it  bin<u  the  tenant  to 
grind  his  com  at  the  mill  of  the  over-lord. 
13.  Management,  14.  Batdcruptcy,  pro- 
viding in  general  for  the  landlord's  re- 
sumption of  the  lease  if  the  tenant  become 
bankrupt  15.  Removal^  by  which  the 
tenant  engages  to  evacuate  the  premises 
at  the  prescribed  term.  16.  Reference, 
providing  for  arbitration  of  disputes. 
17.  Mutual  Performance,  indicating  pe- 
nalties to  be  paid  by  the  jMuty  fisiiling.  18. 
Registration  for  execution  [Registra- 
tion 1.  19.  Testing  clause,  containing 
the  formalities  of  the  execution  of  the 
contract  Of  these,  the  clause  of  manage- 
ment is  the  most  important  It  is  now 
much  doubted  how  far  it  is  good  policy 
to  bind  the  tenant  to  the  observance  of  a 
particular  course  of  agriculture.  In  the 
hi^hl^  improved  dismcts,  where  very 
scientific  fiirming  is  expected,  the  tenant 
is  generally  more  capable  than  the  land- 
loni  of  estimating  the  value  of  improved 
systems.  Agricultural  chemistry,  and 
other  means  of  increasing  the  produce 
of  the  soil,  are  at  present  the  object  of 
much  attention  among  farmers,  and  where 
tenants  cannot  alter  a  fixed  routine  with- 
out the*  risk  of  a  law-suit  an  embargo  is 
laid  on  the  practical  application  of  im- 
provements. The  landlord's  chief  in- 
terest in  any  routine  being  followed,  is 
simply  the  preservation  of  the  land  from 
deterioration  towards  the  conclusion  of 
the  lease.  On  the  subject  of  the  usual 
provisions  for  manajgement  Mr.  Hunter 
says,  **  In  those  districts  where  agriculture 
is  best  understood,  the  following  are  the 
ordinary  rules  of  management  during  the 


currency  of  the  lease: — 1.  White  egn 
crops  ripening  their  seeds  shall  aeitr  ^ 
taken  from  the  same  land  in  ioBHibs 
succession.  2.  A  certain  proportkn  ibl 
be  under  turnips  or  plain  &lIov  e^ 
year,  and  be  sown  to  grass  with  tbesr 
com  crop  after  toniips  or  fallow.  1  ^ 
fhrm-jrara  dung  or  pntresoent  vasx 
made  from  the  produce  of  the  hm,  rr 
straw  nor  hay  made  from  the  latc. 
herbage  shall  ever  be    carried  t&  ^ 
farm.    It  is  sometimes  add^  dot  i^ 
turnips  or  rape  or  hay  of  any  1^  ^ 
ever  be  removed  or  sold.  Andnpofvak 
soils,  it  is  sometimes  reqinred  da:  s 
less  than  half  of  the  turnips  duJ  *t 
eaten  by  sheep  on  the  groond  where  er 
grow.    4.  If  the  soil  is  not  saA  ss  t 
aidmit  of  bein^  ploiu^ied  and  cn^ 
every  year,  it  is  stipaiated  that  a  oav 
part  or  proportioo   shall  be  alvsis  : 
grass,  and  that  land  laid  down  to  e» 
shall  be,  before  being  broken  up  ksl 
two  or  more  years  in  paitore.  5>.  Dsrs; 
the  first  five  or  six  yean  of  a  lease,  tx 
conditions  are  sometimes  more  speca- 
obliging  the  tenant  to  have  so  modi  m^- 
in  fallow  or  turnips  every  year,  isd  *■ 
much  more  in  grass,  and  also  to  ki^ 
the  fiirm  in  a  particular  shape,  so  s  ^ 
admit  of  the  incoming  tenant  paisni:;  * 
correct  rotation  of  cropping  finnn  his  ^^ 
entry.     Or  6.  What  is  approved  of  *? 
some  agriculturists,  it  may  be  agreed  tk: 
the  lessee  shall  cultivate  the  landssA^- 
ing  to  the  rules  of  husbandry,  but  vi:^ 
the  addition  of  spedfic  regoiatioon^ 
plicable  to  the  four  or  ^re  last  jesn-' 
the  lease.    7.  Adherence  to  the  «» 

Srescribed  may  be  enforced  br  c- 
itioning  for  payment  of  additiooil  :*^- 
in  tiie  event  of  contraventioo,  bes^^ 
damages,  and  with  a  power  to  prenr* 
further  contravention,  for  whidi  puqi^ 
power  to  make  a  summary  judiaai  &?> 
plication  is  occasionally  takeo.  Or!< 
Liberty  may  be  given  to  the  lesset '- 
deviate  finm  the  prescribed  ooone  tf^ 
payment  of  an  additional  rent  spedi^ 
which  may  be  declared  to  be  pscties 
and  not  penal,  and  not  liable  to  jn^'^ 
modification.  9.  In  some  districs 
though  seldom  in  the  most  iaipitTv^ 
there  is  occasionally  a  stipulatieo  das  ^ 
lessee   shall   himself  reside  npoo  ^ 
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manage  the  ferm." — i.  369-370.  (A  Trea- 
tise on  the  Law  rf  Landlord  ana  Tenant, 
with  an  Appenaix,  containing  Forma  of 
Leases,  by  Robert  Hanter,  £^.,  Adyocate, 
2  vols.  8V0.,  1846.) 
TAIL,  ESTATE.  [Estatb.] 
TAILZIE,  in  the  law  of  Scotland,  is 
the  technical  term  correflponding  with 
the  English  word  Entail,  which  now 
generally  supersedes  it  in  colloquial  use, 
;Ten  in  Scotland.  The  early  history  of 
Bntail  law  in  Scotland  in  some  respects 
resembles  that  of  England  but  in  later 
times  they  diverged  from  each  other.. 
[n  Scotland  there  was  no  early  effort, 
nich  as  the  statute  of  Westminster  the 
Second  (13  Edw.  I.)  fkyourin^  deeds 
ippointing  a  fixed  series  of  heirs,  nor 
ioee  there  appear  to  have  been  on  the  part 
)f  the  judges  that  inclination  to  permit 
perpetuities  to  be  defeated  by  fictions 
Irhich  was  shown  in  England.  Devices, 
iiowever,  of  a  very  similar  character  to 
those  of  the  English  statute  were  adopted 
;o  defeat  attempts  by  holders  under  en- 
uiil  to  use  their  lands  as  if  they  were 
ibsolute  proprietors.  The  first  and  sim- 
plest restriction  laid  on  the  destined 
leirs  of  an  entail  was  in  the  form  of 
I  mere  prohibition,  against  contracting 
lebt  which  might  occasion  the  attach- 
nent  of  the  estate  by  creditors,  sell- 
ng  the  property,  altering  the  order  of 
succession,  and  the  like.  A  provision  of 
:his  character,  called  the  "Prohibitive 
xlause,**  was,  however,  quite  insufficient 
0  accomplish  the  end ;  because  if  a  credi- 
OT  had  really  attached  the  estate  for 
iebt,  or  a  person  had  bonft  fide  purchased 
t,  it  was  no  ground  for  wrestin§^  the  title 
mt  of  his  hands,  that  the  proprietor  was 
mder  a  prohibition  against  permitting 
nch  occurrences.  A  second  provision 
vas  added,  called  an  Irritant  clause,  by 
rhich  any  right  acquired  contrary  to  the 
>rovision8  of  the  entail  was  declared  to 
>e  null.  Still  this  did  not  effectually 
ntimidate  the  holder  under  the  entail 
Tom  making  efforts  to  break  it,  and  did 
lot  give  the  next  in  succession  a  sufficient 
itle  to  interfere.  A  third  provision  was 
tdded  called  the  *<  Resolutive  clause,"  by 
¥hich  the  right  of  the  person  who  contra- 
renes  the  prohibition  **  resolves "  or  be- 
comes forfeited.    It  was  provided  by  star 


tnte  (1685,  c.  22)  that  all  entails  should 
be  effective  which  contain  Irritant  and 
Resolutive  clauses,  are  duly  recorded  by 
warrant  of  the  court  of  session  in  Registers 
of  Entails,  and  are  followed  b^  recorded 
saisins  containing  the  Prohibitory,  Irri- 
tant, and  Resolutive  clauses.  No  attempts 
were  made  to  counteract  the  Entail  sys- 
tem by  fictions  of  law,  which  are  not  in 
accordance  with  the  genius  of  the  law 
of  Scotland,  and  it  became  a  permanent 
feature  in  the  institutions  of  the  country. 
A  sort  of  judicial  war  has,  however,  been 
carried  on  against  Entails  individually, 
which  has  ^n  productive  of  a  vast 
amount  of  litigation  and  strife,  has  occu- 
pied much  jumdal  time,  and  has  tended 
to  place  the  tiUes  of  property  in  a  pre- 
carious and  doubtful  position.  An  Entail 
is  excluded  fW>m  the  ^vourable  interpre- 
tation of  the  law.  The  interpretation  of 
its  clauses  is  to  be  what  is  termed  strictis- 
simi  juris.  The  intention  of  the  framer 
is  never  to  be  contemplated:  every 
blunder  is  to  be  given  effect  to,  and 
nothing  is  to  be  explained  by  reference 
to  the  context,  if  its  own  meaning  as  a 
sentence  is  doubtful.  Thus,  in  a  late 
case,  those  who  held  under  an  Entail 
were  prohibited  among  other  things  from 
contracting  debt  to  the  effect  of  the  estate 
being  attached.  The  Irritant  clause  pro- 
ceeded to  say  ''if  the  heirs  shall  contra^* 
vene  the  premises,  by  breaking  the  Tail- 
zie, contracting  of  debts,"  &c.  (enumerat- 
ing other  contraventions^  it  was  provided 
that  **then  and  in  any  or  these  cases,  the 
said  venditions,  alienations,  dispositions, 
infoftments,  alterations,  infringements, 
bonds,  tacks,  obligements,  made  to  the 
contrair"  should  be  null.  It  was  found 
that  proceedings  by  creditors  to  attach 
the  estate  for  debt  were  good,  because 
they  were  not  by  name  enumerated  amonff 
the  things  that  should  be  null,  tiiough 
they  were  prohibited,  and  mentioned 
among  the  things  which,  if  coming  to 
pass  should  cause  a  nulUty.  {Dvffus^s 
Trustees  v.  Dunbar,  28ih  January,  1842, 
4  V,  B.  M.  623.)  Some. statutory  en- 
largements have  been  made  on  the  powers 
of  persons  holding  under  entail  to  provide  , 
for  widows  and  younger  children:  but 
the  sjstem  is  still  productive  of  great  do- 
mestic inequality,  and  it  is  to  £3  hoped 
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that  in  no  long  time  it  will  be  swept 
away  as  an  impediment  to  the  im]>Tt>ve- 
ment  of  the  oonntry,  and  an  ii^astioe  to 
the  mercandle  classes. 

TARIFF,  a  table  of  duties  payable  on 
goods  imported  into  or  exported  from  a 
eonntry.  The  principle  of  a  tariff  de- 
pends upon  the  commercial  policy  of  the 
state  by  which  it  is  framed,  and  the  de- 
tails ate  constantly  fluctuating  with  the 
change  of  interests  and  the  wants  of  the 
oommnnity,  or  in  pursuance  of  com- 
mercial treaties  with  other  states.  The 
British  tariff  underwent  six  important 
alterations  from  1 772  to  1842 ;  namely,  in 
1787,  in  1809,  1819,  1825,  1833,  and 
1842.  The  act  embodying  the  tariff  of 
1833  is  the  3  &  4  Wm.  fV.  c.  56.  Its 
character  has  been  described  in  the  Re- 
port of  a  Committee  of  the  House  of 
Commons  in  1840,  on  the  Import  Duties, 
as  presenting  ''neither  oongruity  nor 
unity  of  purpose :  no  general  principles 
seem  to  have  been  applied.  The  tariff 
often  aims  at  incompatible  ends:  the 
duties  are  sometimes  meant  to  be  both 
productire  of  reyenue  abd  for  protective 
objects,  which  are  frequently  inconsistent 
with  each  other.  Hence  they  sometimes 
operate  to  the  complete  exclusion  of 
foreign  produce,  and  in  so  &r  no  revenue 
can  of  course  be  received;  and  some- 
times, when  the  duty  is  inordinately  high, 
the  amount  of  revenue  becomes  in  con- 
sequence trifling.  An  attempt  is  made 
to  protect  a  great  variety  of  particular 
interests  at  the  expense  of  the  revenue  and 
of  the  commercial  intercourse  with  other 
countries."    The  schedules  to  the  act  3  & 

4  Wm.  IV.  c  56,  contain  a  list  of  1150 
articles,  to  each  of  which  a  specific  duly 
is  affixed.  The  unenumerated  articles 
are  admitted  at  an  (uf  valorem  duty  of 

5  and  of  20  per  cent.,  the  rate  having 
previously  been  20  and  50  per  cent  In 
1838-9,  seventeen  articles  produced  94^ 
per  cent  of  the  total  customs'  duties,  and 
the  remainder  only  5^  per  cent,  in- 
cluding twenty-nine,  wmch  produced 
3^  per  cent  The  following  table  of  the 
tariff  of  1833,  showing  the  duties  received 
in  1838-9,  is  an  analysis  of  one  prepared 
by  the  inspector-general  of  imports  for 
the  parliamentary  committee  to  which 
allusion  has  been  nmde : — 


Axtkki. 


1.  Articles  producing  onl  ^^ 
an  average  less  than  24/.  J 


m 


2.  Do.  less  tiian  240/.         132      31/5 

3.  Do.  less  tiian  713/.  45      3i^' 

4.  Do.  less  than  2,290/.      107    244,*- 

5.  Do.  less  tiian  22,180/.      63   1,397,^. 

6.  Do.  less  than  183,864/.    10   1,933,'." 

7.  Do.  less  than  2,063,885     9  18.575. ' 


8.  Articles  on  which  nol  ... 
duty  has  been  received/ 


862  Si,132A'<S 
Under  the  head  Citstoiis-Dcts^ 
mention  is  made  of  the  tariff  of  ISti.  - 
the  repeal  of  the  duty  on  wool  in  isi 
and  of  the  duty  on  cotton  in  1845.  ]s^ 
same  year,  by  an  act  (8  Vict  c  7  '* 
Kpeal  the  Duties  of  Customs  doe  a{n  :^ 
Exportation  of  certain  Goods  fna  a 
United  Kingdom,"  the  duties  ontita- 
portation  of  coals,  culm»  &c.  are  vk^j 
repealed. 

Caps.  84to94ofthe8&9VlCtaffL. 
acts  relating  to  Customs,  Trade,  vA  >»- 
vigation,  and  they  all  came  into  openo^ 
on  die  4tii  of  August,  1845.  Cap.  »  a 
**  An  Act  to  repeal  the  several  U^^ 
lating  to  Customs,"  by  whieb  ^  ^ 
were  repealed.  Cap.  85  is  «  An  Art  ^ 
the  Management  of  Customs,"  and  re^ 
lates  the  appointment  and  duties  o/«> 
cers,  the  takmg  of  land  for  irarebw^ 
&c.  Cap.  86  is  •*  An  Act  for  th*  p*^ 
Regulation  of  Customs,"  and  r«liB»  ? 
landing,  warehousing,  and  cosfiooHfe^ 
entries.  Cap.  87  is"  An  Act  for  the  i^ 
vention  of  Smuggling"  and spedfia* 
acts  which  constitute  smugglioj:.  tt<^^ 
penalties.  (This  Act  must  be  »i> 
to  those  mentioned  in  Sxcoci^'' 
Cap.  88  is  «  An  Act  for  the  Enetwi*.^ 
ment  of  British  Shipping  ami  >y^ 
gation,"  giying,  with  exceptioos  v^* 
are  spedned,  certain  privileges  to  ^' 
tish  ships  over  foreign  ships.  C^^ 
is"  An  Act  for  the  RegistermgofBr«» 
Vessels."  Cap.  90  is  "An  Act  ftr^ 
ing  Duties  of  Customs,"  and  i»jfj* 
duties  upon  certain  articles  (^J*. 
duties  are  referred  to  in  the  preaoW'^ 
the  Tariff  Act  (9  &  10  Vict  c  S3^  ^ 
after  mentioned.)  Cap.  91  ia '^^^.^ 
for  the  Warehousing  of  Goods."  ^' 
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22  is  **  An  Act  to  grant  certain  Bonnties 
and  Allowances  of  Cnstoms,"  which  is 
oonfined  however  to  refined  sugar.  Cap. 
93  is  *'  An  Act  to  regulate  the  Trade  of 
British  ^Possessions  abroad."  Cap.  94  is 
"  An  Act  for  the  Regulation  of  the  Trade 
of  the  Isle  of  Man." 

On  the  26th  of  June,  1846,  the  royal 
assent  was  given  to  Sir  Robert  Peel's 
last  tariff,  which  carries  out  still  fiirtber 
the  principles  of  free  trade  by  a  total  repeal 
of  several  important  duties,  and  by  a  great 
reduction  of  numerous  others.  It  is  en- 
titled **  An  Act  to  alter  certain  Duties  of 
Customs*'  (9  &  10  Vict  c.  28.) 

On  the  same  da^  (June  26, 1846)  the 
royal  assent  was  given  to  the  act  for  re- 
pealing the  duties  on  the  importation  of 
foreign  com.  It  is  entitled  ^  An  Act  to 
amend  the  laws  relaUng  to  the  Importa- 
tion of  Com"  (9  &  10  Vict  c.  22.)  By 
this  act  certain  reduced  "sliding-scale*' 
daties  are  substituted  for  those  of  1842, 
and  they  are  to  continue  till  Feb. 1, 1849, 
when  all  duties  on  the  importation  and 
entry  for  home  consumption  of  com, 
grain,  meal,  and  flour  in  the  United  Kiug- 
dom  and  in  the  Isle  of  Man  are  repealed, 
with  the  exception  of  U.  per  quarter  on 
all  wheat,  barley,  bear  or  bigg,  oats,  rye, 
peas,  and  beans,  merely  for  the  purpose 
of  registration  of  the  quantities  imported. 
The  duties  on  all  wheat-meal  and  flour, 
harley-meal,  oat-meal,'rye-meal  and  flour, 
pea-meal,  and  be&n-meal  are  to  be  4^. 
for  every  cwt 

The  sliding-scale  duties  of  1842  (5  & 
6  Vict  c  14)  are  given  under  Cobn- 
JLaws,  p.  663.  The  duties  of  9  &  10 
Vict  c  22  are  as  follows : — 


s.  d, 

10  0 

9  0 

8  0 

7  0 

6  0 

5  0 

4  0 


Wheat,  per  quarter,  under  48ff. 

48«.  and  under  49«.  •  . 
49s.  and  under  50«.  •  . 
50s,  and  under  51s.  •  . 
51s.  and  under  52s.  .  • 
52«.  and  under  53s.  .  • 
53s.  and  upwards  .  .  . 
Barley,  bear,  or  bigg,  per  quarter, 

nnaer  26s 5  0 

26s.  and  under  27s.  ••46 
27s.  and  under  28s.  ..40 
28s.  and  under  29s.  •  •  3  6 
29s.  and  under  dOs.  ..30 
dUs.  and  under  31s.  ..26 
31s.  and  upwards    •••20 


Oats,  per  quarter,  under  18s. 
18s.  and  under  1 9s. 
19s.  and  under  20s.      • 
20s.  and  under  21s. 
21s.  and  under  22s.      • 
22s.  and  upwards 


8,d. 
4  0 
8  6 
3  0 
2  6 
2  0 
1  6 


On  rye,  peas,  and  beans  the  duty  is 
equal  in  amount  to  the  duty  payable  on 
barley.  But  there  appears  to  be  some 
blunder  here,  for  the  duty  on  rye,  peas, 
and  beans  being  regulated  by  the  duty  on 
barley,  is  regulated  b^  the  price  of  bar- 
ley, and  not  by  the  price  of  rye,  peas,  and 
beans.  The  consequence  of  this  is  that 
when  barley  is  under  26s.  the  quarter, 
and  is  paying  5s.  duty,  rye,  peas,  and 
beans  will  pay  5s.  duty,  whatever  their 
respective  prices  may  be ;  and  they  will 
only  pay  the  lowest  duty  of  2s.  per 
quarter  when  barley  is  31s.  and  up- 
wards the  quarter.  (See  *  Economist' 
Newspaper,  June  4th  and  llth,  1846.) 
The  duties  payable  on  all  flour  and 
meal,  as  above  enumerated,  until  the 
1st  Febraary,  1849,  are  enumerated  in 
the  schedule  to  the  act.  The  average 
price  both  weekly  and  aggregate  of  tdl 
British  com  is  to  continue  to  he  made  up 
according  to  5  &  6  Vict  c  14. 

Of  the  exemptions  from  duty  and  re- 
ductions of  duty  made  by  the  last  tariff 
act  (9  &  10  Vict  c.  23),  it  will  suffice  to 
mention  a  few  of  the  most  important 

No  duties  are  chargeable  on  the  fol* 
lowing  living  animals : — oxen  and  bulls, 
cows,  calves,  horses,  mares,  geldings, 
colts,  foals,  mules,  asses,  sheep,  lambs, 
swine  and  ho^  sucking-pigs,  goats,  kids. 

No  duties  are  chargaible  on  baoon, 
beef,  fresh  or  slightiy  salted,  beef  salted, 
not  being  corned  beef,  meat  fresh  or 
salted,  not  otherwise  described,  pork 
fresh  or  salted  (not  hams),  potatoes,  all 
vegetables  not  otherwise  enumerated 
or  described,  hay,  hides,  and  some  other 
articles  slightiy  wrought,  and  a^few 
wholly  manufactured.  " 

Of  the  reduced  duties  the  following 
are  the  most  important : — ale  and  beer  of 
all  sorts,  1/.  the  barrel ;  arrow-root,  2s.  6d, 
the  cwt,  and  if  from  a  British  possession 
6rf.  the  cwt ;  pearled  barley.  Is,  the  cwt, 
and  if  from  a  British  possession  Sd,  the 
cwt ;  buckwheat,  Is.  the  quarter ;  butter 
10s.  the  cwt,  and  if  from  a  British  pofr- 
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seflsioii  2«.  6<f.  the  cwt;  taUow-candles, 
$s^  the  cwt ;  cheese,  5s.  the  cwt.,  and 
if  from  a  British  poesession  2«.  the 
owt ;  cured  fish,  U.  the  cwt ;  hams  of 
all  kinds,  7s,  the  cwt,  and  if  from  a 
British  possession  U.  6d,  the  cwt ;  men's 
hats,  2s.  each;  men's  boots,  14s.  the 
dozen  pairs;  men's  shoes,  7s.  the  dozen 
pairs;  women's  boots  and  shoes,  from 
4s.  6d.  to  78,  6(L  the  dozen  pairs,  ac- 
cording to  kinds,  as  described;  nudze 
or  Indian  com.  Is,  the  quarter;  potato 
floor,  Is.  the  cwt ;  rice,  Is.  the  cwt, 
and  if  from  a  British  possession  &d.  the 
cwt ;  sago,  Is.  the  cwt ;  tallow,  Is.  6d. 
the  cwt 

The  duties  on  manufiictnred  goods  of 
brass,  bronze,  china-ware,  copper,  iron 
and  steel,  lead,  pewter,  tin,  woollen,  and 
cotton,  are  lOi,  for  every  100/,  value.  On 
alk  manufisuitures  the  duties  are  about 
one-third  higher,  or  5s.,  6s.,  and  9s.  the 
lb.,  according  to  kinds,  as  described,  or 
15/.  on  every  100/.  value. 

The  duty  on  foreign  spirits  of  proof 
strength  is  15s.  the  pllon. 

The  duty  on  foreign  solid  timber,  from 
and  after  April  5,  1847,  is  l/.  the  load  of 
50  cubic  feet;  from  and  after  April  5, 
1848,  the  duty  is  15s.  the  load.  On 
deals  or  boards,  the  duty,  from  and  after 
April  5,  1847,  is  1/.  6s.  the  load ;  from 
and  after  April  5,  1848,  it  is  1/.  the  load. 
The  Tariff  of  1842  is  not  altered  with  re- 
spect to  timber  imported  from  a  British 
possession,  which  is  still  Is.  the  load  of  so- 
lid timber,  and  2s.  the  load  of  sawn  timber. 
The  duties  on  cofiee  and  tea  are  not 
altered  by  the  tariff.  The  act  8  Vict, 
c.  5,  which  fixed  the  sugar-duties  for  one 
year,  terminated  July  5,  1846,  and  has 
been  renewed  for  a  month;  the  subject 
of  those  duties  is  now  under  the  con- 
sideration of  parliament,  and  they  will 
probably  be  altered. 

TAX,  TAXATION.  A  tax  is  a  por- 
tion of  the  produce  of  a  country  or  its 
value,  applied  to  public  purposes  by  the 
government  Taxation  is  the  general 
charging  and  levying  of  particular  taxes 
upon  the  community. 

In  a  free  state  it  is  assumed  that  all 
taxation  is  necessary  for  the  public  good ; 
and  it  is  justified  by  necessity  alone. 
The  amount  of  expenditure  will,  in  a 
great  measure,   be  determined    by  the 


magnitude  of  a  state  and  by  dte  osabs 
and  importance  of  its  political  1^33; 
yet  the  prudence  with  which  ite  iSes 
are  administered  will  affect  tbe  ^mas^ 
of  the   government    upon   the  pof^ 
nearly  as  much  as  its  neeesotia.  Vn 
expenses  of  a  private  penon  most  U^ 
gulated  by  his  mcome;  but  m  a  stite,t: 
expenditure  that  is  needed  is  tiie  ib£^ 
of  the  public  income  that  must  be  obbisf 
to  meet  it    A  civilized  oommnmtr? 
quires  not  only  protection  ^omkiec 
enemies  and  internal  security,  bat  it  si^ 
Yarious  institutions  vhich  are  coDdi^'^ 
to  its  welfere.     It  is  the  business  fl» 
government  to  provide  for  these  objfi 
in  the  best  manner  and  at  tiie  Ies5t<s 
pense  consistent  with    their  effickocr. 
Every  tax  should  be  viewed  as  the  ps 
chase-money  paid  for  equivalent  ^ 
tages  given  in  return.    This  prfecff 
assumes  the  necessity  of  modenika  i^ 
levying  taxes,  and  will  scarcely  bedeJa! 
by  any  one  when  stated  in  that  fbra* 
yet  it  18  not  uncommon  to  hear  it  cg®^ 
that  so  long  as  taxes  are  spent  in  tkt^ 
try^  the  amount  is  not  of  conseqaeDCiS 
the  money  is  returned  throago  vti»3 
channels  to  the  people  fyomwhomitj^ 
deriyed.    The  principle  we  have  jnsJ  * 
down  exposes  the  fallacy  of  this  doffi* 
by  reducing  it  to  a  simple  qnestica  >• 
tween  debtor  and  creditor.  For  assr^ 
by  paying  a  million  of  money  eroT  y«^ 
tiie  people  obtun  the  services  of  an  are:- 
This  we  will  suppose  to  be  an  equi^ 
and  we  will  further  assume  that  the  wj 
and  clothing  of  the  force  are  pordsaftt 
and  that  the  entire  pay  of  the  ic^f 
spent,  within  the  country.    Th«  ^^ 
of  the  money  will  thus  be  retamed: 
how?    Not  as  a  free  ^ifl,  not  as  the J^, 
payment  of  a  loan,  but  in  the  parchaa^ 
articles  equal  in  value  to  the  whole  s^ 
The  only  benefit  obtained  by  tiiis  rf^r- 
of  the  million  is  clearly  nothing  ^"^ 
than  the  ordinary  profits  of  trade;  for  ^ 
community   has   already  proTided  ^\ 
money,  and  then  out  of  its  own  csp 
and  industry  it  produces  what  is«isj 
it  in  yalue,  and  this  it  seUs  to  ^f^'" 
receiving  as  payment  the  very  snai  it  ** 
itself  contributed  as  a  tax. 

No  branch  of  le^slation  is  X^f\ 
important  as  the  wise  application  of  *• 
principles  in  the  matter  of  taxatkn.  ^ 
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-wealth,  happiness,  and  e^en  the  morals 
of  the  peo^e  are  dependent  upon  the 
financial  policy  of  their  goyemment. 

Adam  Smith  lays  down  four  general 
maxims,  which  are  as  follow : — 

L  ^  The  subjects  of  every  state  onght 
to  contribute  towards  the  support  of  the 
l^oTernment  as  nearly  as  possible  in  pro- 
portion to  their  respective  abilities ;  that 
IS,  in  proportion  to  the  revenue  which 
they  respectively  ^enjoy  under  the  protec- 
tion of  the  state." 

II.  '*  The  tax  which  each  individual  is 
bound  to  pay  ought  to  be  certain,  and  not 
arbitrary.  The  time  of  payment,  the 
manner  of  payment,  the  quantity  to  be 
paid,  ought  all  to  be  clear  and  plam  tothe 
contributor,  and  to  every  other  person." 

III.  "  Every  tax  ought  to  be  levied  at 
the  time  or  in  the  manner  most  likely  to  be 
convenient  for  the  contributor  to  pay  it" 

IV.  •*  Every  tax  ought  to  be  so  con- 
trived as  both  to  take  out  and  keep  out  of 
the  pockets  of  the  people  as  little  as  pos- 
sible over  and  above  what  it  brings  mto 
the  public  treasury  of  the  state." 

In  discussing  the  merits  of  particular 
taxes  we  shall  have  to  consider  with  some 
minuteness  the  application  of  Adam 
Smith's  first  maxim.  Its  justice  requires 
no  enforcement  or  illustration,  although 
the  object  is  most  difficult  of  attainment 
The  second  maxim  is  of  great  importance, 
and  the  necessity  of  adhering  to  it  must  be 
oniversally  acknowledged.  Uncertainty 
gives  rise  to  frauds  and  extortion  on  the 
part  of  the  tax-gatherer,  and  to  ill-will 
and  suspicion  on  that  of  the  contributor, 
while  it  offers  a  most  injurious  impedi- 
ment to  all  the  .operations  of  trade.  Not- 
withstanding the  many  evils  of  uncer- 
tainty, it  is  by  no  means  an  uncommon 
feult  in  modem  systems  of  taxation. 

Under  the  constitutional  governments 
of  Europe,  the  people  do  not  indeed  suffer 
from  violent  exactions,  as  in  the  Turkish 
empire  and  in  Persia ;  but  industry,  and 
commerce  are  often  restrained  by  irregu- 
lar and  ill-defined  taxes.  Spain  affords 
many  examples  of  misgovemment,  and 
the  injurious  character  of  its  taxation  is 
shown  in  reference  to  this  as  well  as  other 
principles.  To  select  one  instance  of  un- 
certainty: "  Every  landowner  is  liable  to 
have  his  property  ^ken  in  execution  for 


government  taxes,  if  he  is  not  prepared 
to  pay  a  half-year  or  more  in  advance, 
according  to  the  difficulties  of  the  Ex- 
chequer ;  consequently  he  is  oft^  com- 
pelled to  make  ^reat  sacrifices  in  order 
to  meet  such  exigencies."  {Madrid  in 
1835,  vol.  ii  p.  107.) 

To  levy  a  tax  **  at  the  time  and  in  the 
manner  most  likely  to  be  convenient  for 
the  contributor  to  pay  it"  is  always  a 
wise  policy  on  the  part  of  the  state.  The 
time  or  manner  of  payment  may  often  be 
more  vexatious  than  the  amount  of  the 
tax  itself,  and  thus  have  the  evil  effects 
of  high  taxation,  while  it  produces  no 
revenue  to  the  state.  Suppose,  for  ex- 
ample, that  a  merchant  miports  goods 
and  is  required  to  pay  a  duty  upon  them 
immediately  and  before  he  has  found  a 
market  for  them; — he  must  either  ad- 
vance the  money  himself  or  borrow  it 
from  others,  and  in  either  case  he  will  be 
obliged  to  charge  the  purchaser  of  the 
gooos  with  the  interest ;  or  he  must  sell 
the  goods  at  once,  not  on  account  of  any 
commerdal  occasion  for  the  sale,  but  in 
order  to  avoid  prepayment  of  the  tax.  If 
he  pays  the  tax  and  holds  the  goods,  the 
consumer  will  have  to  repay  not  only  the 
tax  but  the  interest ;  and  if  he  parts  with 
them  at  a  loss  or  inconvenience,  trade  is 
injured,  and  the  general  wealth  and  con- 
sequent productiveness  of  taxation  pro- 
portionately diminished.  To  prevent 
these  evils  the  Bonding  or  Warehousing 
system  was  established  in  this  country, 
which  affords  the  most  liberal  con- 
venience to  the  merchant  and  a  general 
fiicility  to  trade.  Certain  warehouses  are 
appointed  under  the  charge  of  officers  ol 
the  customs,  in  which  goods  may  be  de- 
posited without  being  chargeable  with 
duty  until  they  are  cleared  for  consump- 
tion, and  thus  the  tax  is  paid  when  the 
article  is  wanted,  and  when  it  is  least  in- 
convenient to  pay  it 

Similar  accommodation  is  granted  on 
their  own  premises  to  the  manufacturers 
of  articles  liable  to  excise  duties.  At 
present  the  customs  bonding-warehouses 
are  confined  to  the  ports.  An  extension 
of  them  to  inland  towns  would  be  sound 
in  principle,  very  convenient  to  trade, 
and  unattended  by  any  serious  risk  to  the 
revenue  or  (hfficiutiy  of  management 
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The  evils  resnltiDg  from  inoonYement 
modes  of  assessing  and  collecting  taxes 
hare  been  very  seriously  felt  in  this 
coontry  under  the  operation  of  the  excise 
laws.  When  any  manufacture  is  subject 
to  excise  duties,  the  officers  of  the  re- 
venue have  cognizance  of  every  part  of 
the  process,  inspect  and  control  the  pre- 
mises and  machmery  of  the  manufacturer, 
and  often  even  prescribe  the  mode  of  con- 
ducting and  the  times  of  commencing  and 
completing  each  process;  while  the  ob- 
servance of  numberless  minute  regula- 
tions is  enforced  by  severe  penalties.  The 
manufacturer  is  put  to  great  inconve- 
nience and  expense,  and  his  ingenuity, 
and  resources  are  constantly  interfered 
with  in  such  a  manner  as  to  impede  in- 
Tentions  and  improvements,  and  to  dimi- 
nish his  profits.  A  London  distiller 
stated  to  Uie  Commissioners  of  Elxcise 
Inquiry,  that  assuming  that  the  duties  on 
spirits  distilled  by  him  should  be  fully 
secured  to  the  revenue,  •*  it  would  be  well 
worth  his  while  to  pay  3000/.  a-year  for 
the  privilege  of  exemption  from  excise 
interference."  {Digest  rf  Reports  of  Com- 
missioners of  Excise  Inquiry,  p.  15.) 

Any  injury  done  to  trade  is  injurious 
to  the  state  by  diminishing  the  national 
wealth  and  the  employment  of  labour. 
It  has  the  same  effect  also  upon  the  re- 
venue as  excessive  taxation.  The  high 
price  of  the  article  limits  the  consump- 
tion and  consequently  the  revenue  arising 
from  it  The  injurious  effects  of  the 
excise  restrictions  *'must  be  felt  in  an 
accumulated  degree  hj  the  public  who 
are  the  consumers,  a^nst  whom  the  tax 
operates  by  the  addition  made  to  the  price 
of  the  commodity,  not  only  by  its  direct 
amount,  but  by  the  necessity  of  compen- 
sating the  manufacturer  for  his  advance 
of  capital  in  defraying  it,  and  also  by  the 
increased  cost  of  production."  (Jhid^ 
p.  1 5.)  In  the  case  of  a  heavy  tax,  which 
also  diminishes  consumption,  the  state,  at 
least,  derives  some  benefit;  but  in  the 
case  of  onerous  restrictions  and  impedi- 
ments to  trade  caused  by  the  mode  of  col- 
lecting a  tax,  the  state  gains  nothing 
whatever,  and  the  manufacturer  and  the 
consumer  are  seriously  injured,  without 
an  equivalent  to  any  party.  If  the  con- 
sumer must  suffer,  it  should,  at  least,  be 


for  the  benefit  of  the  revenu^  fer  tbc 
his  contributions  may  be  dixaimsbsd  k 
some  other  direction.  Great  atsga 
has  been  paid,  of  late  yean,  to  tbes- 
provement  of  Uie  excise  reguktxni,  ^ 
cially  bv  the  Commisaonen  of  Ix^.ir^ 
under  the  able  direction  of  Sir  He' 
Pamell.  Various  restrictioDS  fazreV. 
removed,  especially  those  tSkx^"- 
manufiicture  of  glass,  and  it  is  t?  f 
hoped  that  the  excise  revenue  isij*^ 
found  capable  of  being  collected  ^ritx 
inflicting  greater  injnria  upon  twkiiis 
other  branches  of  taxation. 

The  net  produce  of  a  tax  is  all  ^b: 
the  state  is  interested  in,  and  UieRL'* 
anv  violation  of  the  fourth  maxia  r 
Adam  Smith  is  liable  to  the  same  ol^ 
tions  as  those  already  stated  in  rdetet. 
to  the  third.  Such  violation  xacK» 
the  amount  of  the  tax  directly,  s  ^ 
former  was  shown  to  increase  it  s-* 
rectly,  without  any  advantage  to  the  53^' 
Facility  of  collection  is  a  great  rec» 
mendation  to  any  tax ;  and,  on-tfe  (^ 
trary,  a  disproportion  between  the  ts 
of  collecting  and  the  amount  ultiic^t:'^ 
secured  is  a  good  ground  for  reiiior!::^ 
tax,  though  founded,  in  other  re^^ 
upon  just  principles.  On  this  xfi^- 
alone,  as  well  as  for  the  geneni  cos^ 
nience  of  trade,  it  has  been  a  wise  p^'^*? 
to  reduce,  as  fkr  as  possible,  theooa-^ 
of  articles  upon  which  costoms  dotitsc? 
levied.  The  cost  of  collecting  the  ds&» 
upon  the  larger  and  more  prodae::^- 
articles  of  import  bears  only  a  smiU  T^ 
portion  to  the  amount  of  the  t3X.Tt)i 
the  expense  of  collecting  the  datis  f 
the  smaller  and  less  pr^nctrre  sns:^ 
bears  a  large  proportion  to  tike  tax.  ^ 
may  in  some  cases  exceed  it 

In  England  there  is  littie  vsnis" 
from  j^ear  to  year  on  the  gross  cbsree  - 
collection,  but  there  is  a  considerable^ 
proportion  in  the  cost  of  odlectjoe^ 
ferent  branches  of  the  revenue.  In  l^' 
the  excise  cost  6/.  Is.  Bd.  per  cent  is^ 
collection ;  the  assessed  taxes  4/.  it-  ^^ 
and  the  revenue  arising  from  stamps  ^ 
2/.  Ss.  Ad. 

The  French  revenue  is  colleeiedsii 
much  greater  cost  For  some  ycsrsj*^ 
the  average  revenue  of  that  cobntrj  if 
been  1,020,000,000  franc8>  or  40,0tt?,i'^^' 
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i.nd  the  expenses  of  managing  and  col- 
lecting that  som  have  amounted  to 
1 50,000,000  francs,  or  6,000,000/.,  being 
no  less  than  15  per  cent.  {Commerciai 
Tariffs,  Part  IV.,  France,  1842,  p.  II.) 
It  is  yery  probable  that  many  items  may 
be  inclnded  in  the  French  calculation  of 
the  expenses  of  collection  which  are  not 
stated  in  the  English  accounts;  but 
oiaking  liberal  allowance  on  that  account, 
Ei  great  disproportion  remains  between 
tJie  cost  of  collecting  the  revenue  in  the 
t-^ro  countries.  It  may  perhaps  be  fiurly 
estimated  that  the  revenue  of  France  costs 
t^wice  as  much  in  the  collection  as  that  of 
Sugland.  The  expenses  of  collecting  a 
revenue  may  be  high  without  any  re- 
ference to  the  mode  of  taxation.  An  ex- 
cellent tax  may  be  collected  in  a  bad 
manner,  either  by  having  numerous  idle 
and  highly  paid  officers,  or  by  cumbrous 
regulations  and  checks,  which  may  cost 
the  government  much  and  protect  the 
revenue  very  little.  Of  these  two  causes 
of  expense  it  is  difficult  to  pronounce 
which  is  most  injurious  to  a  country. 
The  former  will  generally  be  found  to 
form  part  of  a  general  system  of  ill- 
regulated  expenditure;  the  latter  may 
arise  from  unwise  precautions  for  the 
securiw  of  the  revenue.  In  France  the 
prodipous  number  of  official  persons  is 
notorious,  and  in  that  &ct  we  must  seek 
for  the  main  cause  of  the  enormous  cost 
of  collecting  the  revenue. 

Different  Kinds  of  Taxes. — In  selecting 
taxes  for  raising  the  revenue  of  a  state, 
the  principles  already  discussed  should  be 
adhered  to  as  frir  as  possible ;  but  these 
do  not  point  out  any  particular  mode  of 
taxation  as  preferable  to  others.  What- 
ever mode  of  raising  the  necessary  funds 
may  be  found  to  press  most  equally  upon 
different  members  of  the  commnni^,  to 
be  least  liable  to  objections  of  uncertainty, 
or  inconvenience  in  the  mode  or  times  of 
payment,  or  to  be  attended  with  the  least 
expense,  is  &ir]y  open  to  the  choice  of 
a  statesman;  unless  objections  of  some 
other  nature  can  be  proved  to  outweigh 
these  recommendations. 

The  two  great  divisions  under  which 
most  taxes  may  be  classed  are  direct  and 
indirect. 

Direct  Tlures.— All  taxes  ought  to  be 


paid  from  the  income  of  the  community. 
To  derive  revenue  from  capital  is  to  act 
the  part  of  a  spendthrift;  and  such  a 

Sractice,  as  in  private  life,  must  be  con- 
emned.  If  the  taxes  of  any  country 
should  become  so  disproportioned  to  its 
income,  that  in  order  to  pay  them  conti- 
nual demands  must  be  made  upon  its 
capital,  its  resources  would  fiiil,  employ- 
ment of  labour  would  decrease,  and  the 
revenue  must  necessarily  be  reduced  by 
the  general  impoverishment  of  the  tax- 
payers. Such  a  system  could  not  long 
continue  as  regards  all  capital,  but  it  may 
affect  particular  branches  of  capital,  or 
all  capital  in  certain  conditions.  In 
whatever  degree  it  is  permitted  to  operate 
it  is  injurious.  A  tax  upon  legacies  is  a 
direct  deduction  frx>nto^apital ;  and  on 
that  account  objectionable,  although  it  is 
profitable  to  the  treasuir  and  very  easily 
collected.  [Legacy,  Probate.]  The 
same  observations  apply  to  the  probate 
duty,  and  to  duties  charged  upon  succes- 
sion to  the  personal  property  of  intestates. 

With  these  exceptions  it  has  been  the 
object  of  the  British  legislature  to  derive 
all  taxes  from  income,  either  by  direct 
assessment  or  by  means  of  the  voluntary 
expenditure  of  the  people  upon  taxed 
commodities. 

Direct  taxes  upon  the  land  have  been 
universally  resorted  to  by  all  nations.  In 
countries  without  commerce,  land  is  the 
onl^  source  fr>om  which  a  revenue  can  be 
derived.  In  most  of  the  Eastern  monar- 
chies the  greater  part  of  the  revenue  has 
usually  been  raised  by  heavy  taxes  upon 
the  soil ;  and  in  Spain,  at  the  present  time, 
the  taxes  upon  the  soil  are  most  oppres- 
sive and  injurious. 

In  England,  under  the  Saxon  kings, 
there  was  a  land  tax.  When  the  inva- 
sions of  the  Danes  became  frequent,  it 
was  customary  to  purchase  their  forbear- 
ance by  large  sums  of  money ;  and,  as 
the  ordinary  revenues  of  the  crown  were 
not  sufficient,  a  tax  was  imposed  on  every 
hide  of  land  in  the  kingdom.  This  tax 
seems  to  have  been  first  imposed  a.d. 
991,  and  was  called  Danegeld,  or  Danish 
tax  or  tribute.  {Saxon  Chronicle,  by 
Ingram,  p.  168.^  It  was  originally  one 
shilling  for  eacn  hide  of  land,  but  after- 
wards rose  to  seven :  it  then  fell  to  four 
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BluUings,  at  which  rate  it  remained  till  it 
was  abolished,  aboat  seTent^  years  after 
the  Norman  conquest  (Henij,  HUt, 
▼ol.  iiL  p.  368.)  A  reyenue  still  conti- 
nued to  be  derived,  under  different  names, 
from  assessments  upon  all  persons  holding 
lands,  which,  however,  became  mei^ged 
in  the  general  subsidies  introduced  in  the 
reigns  of  Bichard  II.  and  Henij  IV. 
Dimng  the  troubles  in  the  reign  of 
Charles  1.  and  the  Commonwealth,  the 
practice  of  laying  weekly  and  monthly 
assessments  of  specific  sums  upon  the 
several  counties  was  resorted  to,  and  was 
found  so  profitable,  that  after  the  Resto- 
ration the  ancient  mode  of  granting  sub- 
sidies was  renewed  on  two  occasions 
only.  (Report  of  Houae  <^  Commons  on 
Land  Tax  as  effecting  Catholics,  1828.) 
In  1692,  a  new  valuation  of  estates  was 
made,  and  certain  payments  were  appor- 
tioned to  each  county  and  hundred  or 
other  division.  For  upwards  of  a  cen- 
tury the  tax  was  payable  under  annual 
acts,  and  varied  in  amount,  from  one 
shilling  in  the  pound  to  four  shillings ; 
at  which  latter  sum  it  was  made  perpe- 
tual by  the  38  Geo.  III.  c  60 ;  subject, 
however,  to  redemption  by  the  landowners 
upon  certain  conditions.  But  no  new 
valuation  of  the  land  has  been  made,  and 
the  proportion  chargeable  to  each  district 
has  ooAtinued  the  same  as  it  was  in  the 
time  of  King  William  IIL,  as  regulated 
by  the  act  of  1692.  That  assessment  is 
said  not  to  have  been  accurate  even  at 
that  time,  and  of  course  improved  culti- 
vation and  the  application  of  capital 
during  the  last  150  years  have  completely 
changed  the  relative  value  of  different 
portions  of  the  soil.  On  account  of  the 
generally  increased  productiveness  of 
land,  the  tax  bears  upon  the  whole  a  tri- 
fling proportion  to  the  rent,  yet  its  ine- 
quality is  ver^r  great  For  instance,  in 
Bedfordshire,  it  amounts  tD2s.l<Lm  the 
pound ;  in  Surrey,  to  Is.  l<f. ;  in  Durham, 
to  S^d.;  in  Lancashire,  to  2d.;  and  in 
Scotiand,  to  2^d.  {Appendix  to  Third 
Rtport  on  Agricultural  DistresSf  1836, 
p.  545.)  A(lum  Smith  imagined  that  this 
tax  was  borne  entirely  by  the  landlords, 
but  this  opiuion  has  been  proved  t<f  be 
erroneous  by  modem  political  eoonomists, 
who  hold  that  the  tax  increases  the  price 


of  the  produce  of  the  land,  tni '«  te 
fore  paid  by  the  consnmecg.  Thtvii 
also  obviously  objectionable  on  tk  gnci 
of  inequality.  , 

A  tax  upon  the  gross  re&t  oflil 
would  &11  upon  the  landlord,  isdni 
be  in  &ct  a  tax  upon  his  aosaal  bai 
and  as  such  would  &U  with  undoei* 
rity  upon  him,  unless  other  classes  tft 
community  should  be  liable  tosjr^ 
tionate  deduction  from  their  le^ 
incomes  for  the  benefit  of  the  stift.  T-^ 
brings  us  to  consider  the  expediesejC' 
general  tax  upon  all  incomes. 

In  whatever  form  the  tax  mavbebni 
the  oontribation  should  he  psid  ina  ^ 
come,  and  not  from  capital ;  sndi^ 
ingly  the  simplest  aiid  most  e^' 
mode  of  taxation  would  ^>pear  to  k  ^ 
which,  after  assessing  the  amtiial  wtff 
of  each  person  ariang  from  sU  s«^ 
should  tskke  from  him,  direedyrS^^ 
proportion  of  his  income  as  hii  s^  '^ 
the  general  contribution.  Siieh  i  ^ 
equitably  levied,  would  appesr  to  >p 
in  theory  with  all  the  four  maiic* -^ 
Adam  Smith;  but,prsctically,e^^  I 
upon  income  must  abound  in  ine^ia^ 
in  uncertainty,  and  in  grest  p^^ 
hardships  and  inconvenieooe.  I 

In  order  to  make  such  a  tax  ftH  ^' 
upon  all,  in  the  first  place,  tbe  ^ 
ment  must  be  equal.  Bat  this  i^  ^  | 
possible,  because  there  are  budj  cs^^ 
which  a  man  can  conceal  the  90sn^^ 
his  mcome.  Even  if  we  sopp*  : 
actual  income  of  each  individiv  ' 
be  ascertained,  the  mere  inoooK  of  ?^'  j 
sons  is  a  most  Mlacious  test  of  tb^' 
lity  to  bear  taxation.  One  nao  fc»^ '  j 
fee-simple  estate  in  Umd,  or  mooe;  is  ^ 
funds,  producing  an  income  of  l^*"^* 
year,  which  Umd  or  money  is  hi**^^ 
property,  and  may  come  to  his  dti^^ 
after  his  death :  another,  bj  s  bb^j 
and  uncertain  profession,  aiso  olxai^  * 
annual  income  of  loooi^  depend  i* 
only  upon  his  life,  but  upon  ^  ^j 
and  a  thousand  accidents.  Tbetf^ 
incomes  of  these  two  men  sre  tbes^ 
but  their  circumstances  are  do»^ 
similar.  Yet  these  two  men,  viii  ^ 
so  uneoual,  would  be  assessed  ali^!^ 
chargea  with  equal  contribotioas-  J^ 
ppofewional  man  may  spend  the  ^'^ 
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»f  his  income,  and  jet  he  is  charged 
ipon  it  just  as  if  it  were  the  annual  pro- 
luce  of  realized  property.  If  he  saves 
jiy  part  of  his  income,  he  is  eharsed 
ipon  that  part,  and  thus  his  capital  is 
axed. 

The  case  of  annnxtants  also  may  he 
Dstanoed  as  one,  amongst  numeroos 
tthers,  of  peeoliar  inequality.  One  per- 
on  investB  his  money  in  permanent 
ecnritiea,  and  retains  his  capital,  hut 
leriTes  a  small  income,  and  therefore 
xmtribntes  a  proportionally  small  rate 
>f  tax:  another  purchases  an  annuity, 
iod  psurts  with  his  capital;  hut  as  his 
ncome  is  much  lawr  than  that  of  the 
apitalist,  he  pays  a  higher  tax.  At  first 
aght  this  may  appear  a  just  arrangement; 
)ut  in  fiict  not  only  the  income  of  the 
innnitant  is  taxed,  hut  also  his  capital ; 
or  that  which  is  taxed  as  his  income  is 
lerived  partly  fh>m  the  interest  of  his 
purchase-money,  and  partly  from  an 
innual  repayment  of  a  portion  of  his 
principal. 

There  is  this  essential  difference  he- 
tween  taxes  upon  income  and  taxes  upon 
expenditure :  the  former  are  compulsory, 
the  latter  are  voluntary,  and  paid  or 
iToided  at  the  option  of  each  individual, 
[f  a  man  be  saving  money,  an  income- 
tax  seixes  upon  his  accruing  capital:  a 
tax  upon  expenditure  is  levied  upon  that 
f>ortion  of  his  income  only  which  he 
Jiinks  ^t  prudent  to  spend. 

To  smooth  in  some  degree  the  inequali- 
ies  of  an  income-tax,  1st,  the  annual 
premiums  on  policies  of  insurance  should 
lot  be  reckoned  as  income  in  the  assess- 
nent,  being  clearly  capital,  and  the  pay- 
nentB  being  no  longer  optional,  as  the 
nsurance  could  not  be  discontiniied  with- 
)at  loss;  this  provision  was  made  b^  Mr. 
Pitt  in  1798:  2udly,  incomes  arising 
Torn  realized  property  should  be  taxed  at 
i  higher  rate  than  the  profits  of  trades 
md  professions:  Srdly,  annuitants  should 
)e  rated  on  such  terms  as  to  avoid  the 
issessment  of  any  portion  of  their  capital 
IS  part  of  their  income :  4thly,  all  per- 
lODS  should  be  liable  to  the  tax,  whatever 
nav  be  the  amount  of  their  incomes. 

In  addition  to  the  unequal  pressure  of 
m  income-tax,  which  cannot  be  alto- 
gether corrected  by  any  expedients,  there 
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is  much  uncertainty  in  the  assessment  of 
certain  classes  of  persons.  The  vicissi- 
tudes of  trade,  bad  debts,  or  deferred  pay- 
ments, render  the  incomes  of  commercial 
and  professional  men  very  uncertain; 
and  nominal  income  therefore,  which 
afterwards  cannot  be  realised,  may  be 
charged  with  the  tax. 

But  the  last  and  strongest  of  the  objec- 
tions to  an  income-tax  is  the  inquisitorial 
nature  of  the  investigation  into  the  i^Sairs 
of  all  men,  which  is  necesBary  to  secure  a 
statement  of  their  incomes.  This  objection, 
indeed,  is  treated  lightly  by  some ;  but  by 
the  mass  of  the  contributors  it  is  con- 
sidered the  most  inconvenient  and  unsea- 
sonable quality  of  an  income-tax.  Even 
if  the  exposure  of  a  man's  affairs  could 
do  him  no  possible  injury,  yet  as  an 
ofifence  to  his  feeling  or  even  caprice,  it 
is  a  hardship  which  is  not  involved  in  ^e 
payment  of  other  taxes.  But  apart  from 
matters  of  feelins,  injury  of  a  real  cha- 
racter is  also  inflicted  upon  individuals 
bv  an  exposure  of  their  means  and  sources 
of  income.  Mercantile  men,  from  the 
dread  of  competition,  take  pains  to  con- 
ceal from  others,  espedally  if  in  Uie  same 
business,  the  application  of  their  capital, 
the  rate  of  profit  realized,  their  connec- 
tions, and  their  credit,  all  of  which  must 
be  disclosed,  perhaps  to  their  serious  in- 
jury, when  there  is  an  investigation  of 
their  profits. 

For  these  reasons,  the  mode  of  collect- 
ing the  income-tax  certainly  cannot  be 
approved  of  as  being  **  most  likely  to  be 
convenient  to  the  contributor."  Its  gene- 
ral unpopularity  when  in  operation  is  the 
best  proof  of  its  hardship  and  inconve- 
nience. Upon  the  whole,  a  tax  upon  in- 
come is  so  difficult  to  adjust  equitably  to 
the  means  of  individuals,  and  the  mode  of 
collection  is  necessarily  liable  to  such 
strong  objection,  that,  if  resorted  to  at  all, 
it  should  be  reserved  for  extraordinary 
occasions  of  state  necessity  or  danger, 
when  ordinary  sources  of  revenue  cannot 
safely  be  relied  on. 

The  English  assessed  taxes  have  as  few 
objections  in  principle  as  most  modes  of 
direct  taxation.  With  an  equitable  as- 
sessnrent  and  special  exemptions  in  cer- 
tain cases,  they  are  capable  of  being  made 
to  bear  a  tolerably  just  proportion  to  the 
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inoomcs  of  the  indiTidaals  paying  them. 
They  share,  howeyer,  in  the  general 
nnpopolarity  of  all  direct  taxes,  and  it 
cannot  be  denied  that  they  often  press 
unequally  upon  particular  peraons.  The 
numoer  of  windows  in  a  house  is  a  very 
.imperfect  criterion  of  its  annual  value, 
and  the  house-tax  which  has  been  re- 
moved was  far  preferable  to  the  window- 
duty,  which  is  still  retained.  The  in- 
equalities in  the  assessments  were  un- 
deniable; but  these  might  have  been  cor- 
rected. Under  ordinary  drcumstances,  a 
tax  npon  houses  will  &U  upon  the  occu- 
pier, who  is  intended  to  pay  it ;  but  if  a 
very  heavy  tax  were  imposed,  it  would 
discourage  the  occupation  of  houses,  lessen 
the  demand  for  them,  and  thereby  dimi- 
nish the  rent  of  the  landlord,  or,  in  other 
words,  transfer  the  actual  payment  to 
him.  (Adam  Smith,  book  5,  chap,  ii.; 
Ricardo's  Political  EamomVi  chap,  ziv.) 
Such  a  tax  would  be  attenaed  with  very 
bad  consequences :  it  would  compel  many 
persons  to  live  in  inferior  houses  or  in 
lodgings,  and  thus  diminish  their  com- 
forts and  deteriorate  their  habits  of  life ; 
and  by  reducing  the  demand  for  houses 
it  would  limit  &e  employment  of  capital 
and  labour  in  building.  The  direct  taxes 
upon  horses,  carriages,  hair-powder,  ar- 
morial bearings,  &c,  being  paid  volun- 
tarily by  the  rich  to  gratify  their  own 
taste  for  luxury  or  display,  are  not  likely 
to  meet  with  many  objectors.  The  use 
of  such  articles  generally  indicates  the 
scale  of  income  enjoyed  by  the  contribu- 
tor, and  the  tax  is  too  light  to  discourage 
expenditure  or  to  make  any  senuble  de- 
duction from  his  means. 

For  arguments  and  illustrations  con- 
cerning the  incidence  of  tithes,  of  taxes 
upon  profits,  upon  wages,  and  other  de- 
scriptions of  direct  imposts,  we  refer  to 
the  works  of  Adam  Smith,  Ricardo, 
M'Culloch,  and  other  writers  upon  poli- 
tical economy. 

Indirect  T(txe8.—ln  preferring  one  tax 
to  another,  a  statesman  may  be  infiuenoed 
by  political  considerations,  as  well  as  by 
strict  views  of  financial  expediencrf,  and 
nothing  is  more  likely  to  detennine  his 
choice  than  the  probability  of  a  cfleerful 
acquiescence  on  the  part  of  the  people. 
All  taxes*  are  disliked,  and    the  more 


direcdyand  diatinedytheymniB:^ 
to  be  paid,  the  more  hatefsl  tbeytov 
On  this,  as  well  as  on  other  groasdk' 3 
direct  taxes,"  or  taxes  upon  the  tasss 
tion  of  various  articles  of  iDereb&^ 
have  been  in  ftvonr  with  mort  ^* 
meats.  *' Taxes  upoD  merchasdistV 
Montesquieu,  **  are  felt  the  ]stA^ 
people,  because  no  formal  deoanl  t^ 
upon  them.    They  can  be  »  v»C* 
trived,  that  the  people  shall  scaroe!;  0 
that  they  pay  them.    For  diis  esd.> 
of  great  consequence  that  the sH^-^ 
pay  the  tax.  He  knows  well  that  hrtf 
not  pay  it  for  himself;  and  the  H« : 
who  pays  it  in  the  end,  eoafeoDdts^  | 
the  price."    (Etprit  det  Lbit,  li^r- 1 
chap,  vii.)    This  effect  of  iaHteR  » | 
is  ^  to  be  undervalued  brvnifi'i 
political  economy;  bat  itisii«i«^' 
a  great  merit  in  any  mtem  of  fii=< 
(which  18  but  a  part  of  geoeni  f^ 
ment)  that  it  should  be  popoJiri:^  > 
give  rise  to  disconteot    A  taicx- 
positively  injurious  to  the  tot  ^ , 
who  pay  it  without  thou^  it  ^^ 
not  to  be  defended  merely  os  tber^^ I 
that  no  compl^ts  are  made  of  it:  ^' 
may  be  safely  admitted  as  1  f^  j 
that  of  two  taxes  equally  good  ii  >^{ 
respects,  that  is  the  best  which  s:« 
acceptable  to  the  people.   The.^'^*] 
lity,  however,  wiUi  which  indiwc^' 
may  be  levied,  makes  it  neoesBrr:  '- 
sider  the  incidents  and  ejects  ct '-' 
with  peculiar  caution.   The  sa>^ 
has  no  warning,  as  in  the  cases  ot:^* 
taxes,  that  evils  are  caused  by  as  9* 
which  is  productive  and  ▼^'^ 
seems  willing  to  pay.   When  any  ^  I 
of  industry  is  visibly  declining.  «^^ 
fiiilure  can  be  traced  to  no  oih^^ 
than  the  discouraginff  pressnreoi'- 
the  necessity  of  relief  is  felt  at  «jci  * 
if  trade  and  manufiictures  bk  ^^;' 
and  the  country  advancing  in  p^' 
it  is  difficult  to  detect  the  latent  sa^^^ 
of  taxes  in  restraining  that  r^r 
which  bnt  for  them  wonld  to"    j 
greater;  and  still  more  ^^f^- 
gine  the  new  sources  of  ^".._- 
might  have  been  laid  open  '^^.^. 
had  not  existed,  or  had  been  ks  "-^^l 
or  had  been  collected  atdi&<^ 
or  in  differrat  ways.  , 
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The  goTemment  is  directly  interested 
1  the  increase  of  national  wealth,  and 
ixes  upon  commodities  should  be  allowed 
>  interfere  with  it  as  little  as  possible, 
^n  this  account  duties  upon  raw  materials 
re  objectionable.  They  increase  the 
rice  of  such  materials,  and  thus  limit  the 
ower  of  the  mann&cturer  to  purchase 
lepi,  and  to  employ  labour  in  increasing 
leir  value,  and  in  adding  to  the  produo- 
on  and  capital  of  the  country.  They 
iscourage  forei^  commerce  and  the  em- 
loyment  of  shipping ;  for  as  the  power 
f  buying  is  restrain^  so  also  is  that  of 
filing,  and  the  interchange  of  mer- 
handize  between  different  countries  is 
becked.  Moreover,  by  increasing  the 
rice  of  the  exported  manufactures,  they 
imit  the  demand  for  them  abroad  and 
abject  them  to  dangerous  competition. 

Similar  dejections  may  be  urged 
gainst  taxes  upon  domestic  manu&o- 
ires,  since  by  increasing  the  price  they 
iminish  consumption,  and  consequenti^ 
iscourage  the  nuanufactures,  which  if 
id  to  themselves  would  have  given  em- 
loyment  to  more  capital  and  labour,  and 
rould  have  added  greatiy  to  the  amount 
f  national  wealth  and  prosperity.  The 
bject  of  a  government  should  always  be 
0  collect  its  revenue  from  the  results  of 
Qccessful  employment  of  capital  and  in- 
iostry,  and  not  to  press  upon  any  inter- 
aediate  stage  of  production. 

The  British  le^ature  has  of  late  years 
er^  wisely  repealed  or  reduced  various 
iQties  upon  raw  materials  and  upon  ma- 
lufactures.  Of  the  former  we  may  in- 
tance  the  customs'  duties  on  barilla ;  on 
aw,  waste,  or  thrown  silk;  on  cotton- 
rool  and  sheep's  wool,  unwrought-iron, 
uanp,  and  flax;  and,  above  all,  upon 
imber;  which  have  been  from  time  to 
Lme  very  much  reduced  or  repealed.  Of 
be  latter,  the  taxes  ou  printed  goods,  on 
andles,  and  on  tiles,  have  been  altoge- 
ber  removed ;  and  those  on  malt,  and  on 
oap,  have  been  partially  remitted.  As 
Q  some  of  the  most  important  recent  al- 
terations see  Tariff.  There  are  still 
uany  similar  taxes  which  need  revision. 

One  of  the  chief  recommendations  of 
Qdirect  taxes  is,  that,  when  placed  upon 
he  proper  description  of  articles,  the  pay- 
ment of  them  by  the  consumer  is  optional. 


If  charged  upon  what  may  be  strictiy 
called  me  necessaries  of  life,  their  pay- 
ment becomes  compulsory,  and  &lls  with 
unequal  weight  upon  labour.  Compe* 
tition  generally  reduces  a  large  proportion 
of  the  working  classes  to  a  state  which 
allows  them  little  if  anything  beyond 
necessaries;  consequently  a  duty  upon 
these,  as  it  will  have  no  effect  in  dimi- 
nishing the  competition  of  labour  and  in 
nusing  wages,  must  reduce  the  comforts 
and  stint  the  subsistence  of  labouring 
men. 

That  dass  of  articles  commonly  called 
luxuries,  of  which  the  consumption  is  op- 
tional, is  a  &ir  subject  of  taxation.  In 
principle  there  is  no  objection  to  such 
taxes :  they  do  not  interfere  with  industry 
or  production,  but  are  pud  out  of  the  in- 
comes of  the  contributors,  and  paid  will- 
ingly, and  for  the  most  part  without  un. 
due  pressure  upon  their  means.  But  in 
laying  on  taxes  upon  particular  articles 
of  this  description  care  must  be  taken  to 
proportion  the  charse  to  the  value  of  the 
article.  Excessive  duties  foil  in  the  very 
object  they  have  in  view,  by  .rendering 
the  revenue  less  productive  than  moderate 
duties ;  while  the  causes  of  their  fidlure 
are  injurious  to  the  wealth  of  the  country 
by  discouraging  consumption,  and  to  ,it6 
morals  by  offering  an  inducement  to 
smuggling.    [Smuggling.] 

High  duties  upon  forei^  articles  im- 
ported into  a  country  are  liable  to  all  the 
objections  which  apply  to  immoderate 
taxes  upon  articles  of  conmmption,  and 
they  are  chargeable  with  another— they 
diminish  importation,  and  thereby  restrict 
commercial  intercourse  and  the  demand 
for  and  exportation  of  domestic  produce 
and  manufiictures. 

The  success  of  moderate  duties  upon 
articles  of  consumption,  in  encouraging 
the  use  of  them,  placing  them  within  the 
reach  of  a  larger  number  of  persons,  and 
at  the  same  time  augmenting  the  revenue, 
was  never  better  shown  than  in  the  ar- 
ticle of  cofiee.  In  1824  the  duty  on  British 
plantation  coffee  was  U.,  upon  East  India 
Is.  6d.,  and  upon  foreign  coffee  2s.  6d, 
per  lb.  In  1825  those  duties  were  re- 
duced one-hal^  and  the  consequence  was 
considerably  more  than  a  threefold  in- 
crease in  the  consumption,  while  the 
3b2 
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rerenne  in  1841  had  been  more  than 
doubled. 

In  1835  coffee,  the  produce  of  British 
possessions  in  India,  was  admitted  at  the 
same  dntjr  as  plantation  cofibe,  tIz.  6d. 
per  lb.,  and  the  effect  of  the  reduction, 
in  encouraging  the  growth  of  the  ttlant 
in  India  and  the  consumption  or  the 
berry  in  this  country,  has  already  been 
very  great,  and  perhaps  the  coffee-trade 
of  the  East  may  as  yet  be  considered  in 
its  in&ncy.  In  1834,  the  year  befbre 
the  reduction,  8,875,961  lbs.  were  im- 
ported from  the  East  India  Company's 
territories  and  Ceylon;  and  in  1840, 
16,885,698  lbs.,  or  nearly  double.  In 
1842  the  duty  on  foreign  coffee  was  re- 
duced to  8<f .  a  lb.,  and  on  coffee  the  pro- 
duce of  British  possessions,  to  4<L ;  and 
notwithstanding  so  extensive  a  reduction 
the  revenue  has  not  very  materially  suf- 
fered. 

Thus  reductions  of  existing  duties  are 
proved  by  these  examples  to  increase  the 
revenue;  but  whether  the  effect  of  them 
be  immediate  or  deferred  must  depend 
upon  a  variety  of  circumstances.  If  the 
reduction  puts  an  end  to  extensive  smug- 
gling, the  revenue  will  derive  immediate 
benefit,  as  both  the  demand  and  the  sup- 
ply of  the  article  already  exist;  and  the 
reduced  tax,  without  affecting  produe- 
tion  or  consumption,  acts  as  a  police  re- 
gulation, and  at  once  protects  the  revenue 
from  fraud.  But  where  there  is  littie  or 
no  smuggling,  and  the  revenue  can  only 
be  incr^iied  by  means  of  additional  con- 
sumption, the  effect  of  reduced  duties 
may  be  deferred  and  even  remote.  The 
article  may  have  to  be  produced ;  capital, 
skill,  labour,  and  time  may  be  required 
to  provide  it  in  sufficient  quantities  to 
meet  the  growing  demands  of  the  con- 
sumer; and  even  should  the  supply  be- 
come abundant,  the  habits  and  tastes 
of  a  people  cannot  be  changed  on  a 
sudden.  The  high  price  of  an  article 
may  have  placed  it  out  of  their  reach, 
ana  in  the  meanwhile  they  may  have 
become  attached  to  a  fiivourite  substi- 
tute, or  may  be  slow  to  spend  their 
money  upon  a  oommodity  which  they 
have  learned  to  do  without.  These  and 
other  causes  may  defer  for  a  consider- 
able time   such   an   increase   of  con* 


sumption  as  would  make  vp  &r  sr 
reduced  rate  of  tax,  especially  vbei* 
reduction  has  been  so  great  as  tons? 
an  extraordinary  addition  to  the  ^ 
amount  of  consumption,  before  6)t  r 
fioe  made  in  the  revenue  can  be  r^ 
But  where  the  artide  on  wfaicb  h  sf 
posed  to  reduce  a  tax  is  alreadj  3» 
versal  request,  and  the  snpplj  iasaet 
and  abundant,  and  where  the  tsx  h 
heavy  as  to  restnun  consomfAe.^ 
present  loss  need  be  apprefaeiijie^^ 
a  remissioD  of  part  of  the  tax,  asdi^ 
speedv  increase  of  revenue  my  »g 
pec^  Sugar  is  an  article  of  ^^ 
scription.  It  has  become  a  neeae? 
life  as  well  as  a  &vourite  liixiii7-  "^ 
are  scarcely  any  limits  to  the  a^'* 
could  be  raised,  and  the  jvcKst  ^ 
add  materially  to  the  pnce  v^  sf 
consumption.  As  a  proof  of  the  si»^ 
ness  with  which  the  consBBpoa-^ 
foreign  sugar  might  be  expected  e> 
crease  if  the  excessive  duty  »«« - 
duced,  we  may  refer  to  the  eft* - 
equalising  the  duties  on  East  ss^  *^ 
India  sugars  in  1836.  In  that  j^^ 
duty  on  JSast  India  sngar  was  rtifff 
from  32*.  tiie  cwt  to  24«.  In  l^* 
quantity  imported  had  been  Hr' 
cwts. ;  and  in  1837,  one  year  (S^J^^ 
the  change,  the  import  had  incio^ 
302,945  cwts.;  in  1838, to 474,100 f^^ 
and  in  1839,  to  587,142  cwis^^ 
tax  was  diminished  only  by  odt*''^ 
and  the  consumption  was  hame*^ 
more  than  doubled,  the  rev&ae  if*' 
sained  considerably  by  the  rrf** " 

A  recent  fitMw><»t^T  expenB"^^' 
serve  to  show  how  littie  an  »c«^ 
revenue  can  be  depaided  upon  « - 
result  of  an  augmentatioo  <*^^  '^ 
articles  of  CiMisumption.  In  1^  ^^ 
dition  of  5  per  cent  was  n*^®  ,.. 
duties  of  customs  and  excise,  iw*^ 
portionate  increase  of  w^JJf  ^^ 
ticipated,  but  not  realijei  "^-t 
duce  of  tiie  customs  and  ^'^J^ 
year  ending  January  5tfa,  1^,*^J 
to  37,91 1,506Z.  The  estimtfed  1^ 
for  the  year  ending  JasusiT  ^\ 
was  39,807,081/.,  1,895,5754  »»? . 
pected  from  tiie  additioml  5  P  ^j 
The  actual  increase,  howewTi '^ 
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>6,715Z.,  or  little  more  than  one-half 
ir  cent,  instead  of  the  5per  cent 
hich  had  been  expected.  Tnis  result 
as  oodoahtedly  in  part  caused  by  a 
meral  stagnation  of  trade,  and  by  the 
>nseqnent  distress  which  prevailed  in 
tat  ^ear,  bat  we  notice  it  becaose  the 
rinciple  of  an  indiscriminate  augmen- 
ktion  of  existing  taxes,  without  refer- 
xoe  to  their  present  amount,  character, 
id  circumstances,  is  rery  unwise.  We 
BiTe  said  that  experience  alone  can  show 
le  precise  rate  of  a  particular  tax  which 
ill  not  affect  consumption  and  will  at 
le  same  time  discourage  smuggling. 
t  must  be  presumed  that  existing  rates 
aye  been  fixed  in  order  to  secure  these 
esults,  and  that  Aey  are  justified  by  ex- 
erience.  To  add  to  them  therefore,  not 
ecause  they  are  insuf&dent  for  their  im- 
mediate object,  but  becEuise  a  general  ad- 
ition  to  the  revenue  is  ne^ed,  is  to 
leglect  experience  and  to  disturb  the 
iroper  religions  between  the  amount  of 
&x  and  the  value  of  particular  articles. 
)urin^  the  last  century  it  was  a  common 
inaocial  coarse  to  add  a  general  per 
«ntage  of  increase  upon  all  Sie  customs' 
luties  whenever  the  revenue  was  fixmd 
o  be  insufficient  for  immediate  purposes. 
To  this  unwise  policy  must  be  attributed 
nany  of  the  strange  anomalies  which 
lave  existed  in  the  British  tariff  Any 
"ecurrenoe  to  so  clumsy  a  mode  of  taxa- 
ion  should  be  avoided.  The  tax  upon 
sich  article  ought  to  be  adjusted  by  it- 
leif  upon  sound  principles,  and  then 
thould  not  be  changed  merely  to  save 
he  trouble  or  to  avoid  the '  unpopula- 
rity of  selecting  particular  articles  for 
increased  taxation  or  of  inventing  new 
Inuthens. 

Protective,  DUeriMitiatinat  and  Pro- 
hibitory Dutiet, — ^The  legitimate  object 
of  taxation  is  that  of  obtamiug  a  revenue 
in  the  least  injurious  manner  for  the  be- 
nefit of  the  community ;  but  this  object 
has  oonstantiy  been  overlooked  fi>r  the 
sake  of  ends  not  fiurly  to  be  accom- 
plished by  taxation.  Legislature  should 
endeavour  to  encourage  agriculture,  trade, 
and  manufiictnres ;  and  it  would  be  cul- 
pable to  neglect  any  proper  means  of  en- 
couragement, which  are  not  only  bene- 
ficial to  particular  interests,  but  add  to 


the  general  prosperity.  Unfortunately* 
however,  the  zeal  of  most  legislatures 
upon  this  point  has  been  misdirected. 
They  have  seized  upon  taxation  as  the 
instrument  of  protection  and  encoura^ 
ment;  and,  usmg  it  as  such,  have  m- 
jured  the  great  mass  of  their  own  coun- 
trymen, and  ultimately  have  fiuled  in 
promoting  the  very  interests  they  had  in- 
tended to  serve.  When  the  system  of 
protection  has  existed,  severe  injuries  and 
even  injustice  are  inflicted  whenever  an 
attempt  is  made  to  undo  the  mischief 
which  has  been  done.  Reason  and  ex- 
perience unite  in  teaching  the  impolicy 
of  protective  taxes;  and,  in  our  own 
country,  it  is  now  acknowledged  by  the 
acts  of  the  present  year  ([1846)  which 
regulate  the  trade  in  gram,  meal,  and 
flour,  and  other  articles.    [Tariff.] 

The  object  of  a  protective  duty  is  to 
raise  artificially  the  price  of  the  produce 
ot  mannfiictures  of  one  country  as  com- 
pared with  the  produce  or  mannfiictures 
of  another.  A  heavy  tax  easily  effects 
this  object,  and  thus  prevents  compe- 
tition on  the  part  of  that  country  whose 
commodities  are  taxed,  and  establishes  a 
monopoly  in  the  supply  of  those  commo- 
dities in  ikvoor  of  the  parties  for  whose 
benefit  the  tax  was  improved.  The  re- 
venue, the  avowed  object  of  a  tax,  so  fi» 
from  being  improved,  is  here  actually 
sacrificed  by  the  exdunon  of  merchan- 
dise, which  at  moderate  duties  would  fill 
the  coffers  of  the  state.  The  state  clearly 
is  a  loser;  the  fi>reigner,  whose  goods 
are  denied  a  market,  is  a  loser,  who 
then  gains  by  these  losses?  Not  the  con- 
sumer; for  the  more  abundant  the  su|»- 
ply,  the  better  and  cheaper  will  he  find 
the  market;  but  the  seller,  who  is  en- 
abled to  obtain  a  high  price  for  his  wares 
because  he  has  a  monopoly  in  the  sale  of 
them,  is  the  only  party  who  gains.  The 
community  at  lai^  sufier  doubly :  first, 
by  having  to  bu}r  dear  instead  at  cheap 
goods,  or  by  being  denied  the  use  of 
tiiem  altogether ;  and,  seoondlj^,  by  beinff 
obliged  to  pay  other  taxes  wMch  would 
not  have  been  required  if  the  very  ar- 
ticles which  would  have  made  their  pur- 
chases cheaper  had  been  charged  with  a 
moderate  impost  Even  the  sellers,  for 
whom  all  these  sacrifices  are  made,  do 
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not  derive  the  benefit  which  might  be 
expected.  In  the  goods  which  they  sell 
theniselYes,  indeed,  they  are  gainers ;  but 
in  parchasing  of  other  monopolists  they 
lose  by  an  artificially  high  price,  like 
the  rest  of  the  community.  It  constantly 
happens  too,  that  although  the  prices  at 
which  they  sell  are  high,  their  profits 
are  reduced,  by  the  competition  of  others 
selling  the  same  articles,  to  the  general 
level  of  profits  throughout  the  country. 
When  this  is  the  case,  all  parties,  with- 
out exception,  are  losers— the  state,  the 
community,  and  the  monopolists.  The 
gieneral  injury  done  to  trade  by  the  pro- 
tective system  is  too  extensive  a  question 
to  enter  upon,  but  it  is  well  illustrated  in 
the  *Keport  of  the  Committee  of  the 
House  of  Commons  upon  Import  Duties' 
in  1840;  and  the  best  refutation  of  the 
fallacies  on  which  it  is  rested  is  in  the 
debates  in  Parliament  within  the  last 
few  years,  and  especially  during  the  pre- 
sent year,  1846,  which  has  been  rendered 
memorable  by  the  acts  above  referred 
to. 

Protection  may  be  accomplished  by  ac- 
tual prohibition  of  the  import  of  particu- 
lar articles,  by  exorbitant  duties  which 
amount  to  prohibition,  or  by  such  duties 
only  as  give  the  home  producer  an  ad- 
vantage. Duties  may  also  discriminate 
between  the  produce  of  diflTerent  conn- 
tries,  and  give  the  preference  to  some,  to 
the  injury  and  exclusion  of  others.  In 
this  country  all  these  modes  of  protec- 
tion have  been  resorted  to :  but  their  im- 
policy has  been  recognised  by  the  legis- 
lature, which,  within  the  last  few  years, 
has  advanced  rapidly  in  the  adoption 
of  a  more  sound  system  of  taxation. 
[Tariff.] 

Duties  are  called  discriminating  or 
differential  when  they  are  not  levied 
equally  upon  the  produce  or  manu- 
ihctures  of  different  countries.  The 
object  of  them  is  to  give  an  advantage 
to  the  country  on  whose  commodities  the 
tax  is  lightest,  as  compared  with  others. 
To  obtain  such  a  preference  has  been 
the  object  of  various  negociations  and 
commercial  treaties  between  different 
states,  as  it  opens  extensive  markets  to 
the  industry  of  the  favoured  nation.  By 
the  present  commercial  policy  of  Eng- 


land, the  principle  of  discriBUsafiKc? 
be  said  to  be  confined  to  the  pF»r-.* 
of  our  colonies  against  the  ece^r- 
of  foreign  countries.     As  regard- 
other,  au  fbreign  countries  enja  ^ 
commercial    advanti^es  in  ther? 
course  witii  England.    It  may  V« 
tended  that  colonies  fbrmaniste^^ 
of  the  mother-country,  and  that  &= 
mercial  intercourse  between  tbf  a^" 
parts  of  the  British  empire  oo|k  > ; 
viewed   as   a   vast  coasting-tra^-  ; 
this  principle  were  acted  upoo^Hv- 
certainly  present  a  grand  fiscaJ  z-- 
worthy  of  admiration ;  but  dsc  as= 
system  does  not  partake  in  any  der-  ^ 
the  character  of  a  coasting-tra^ 
put  it  upon  such  a  footing,  the  dss^ ' 
colonial  produce  imported  intotbC:-- 
Kingdom   should  be  littie  loore  '^ 
nominal,  and  we  should  rely  ape:  :^ 
ductive  imposts  upon  foreign  pra:  * 
for  our  revenue.    Our  pracda  b  '-* 
reverse  of  this.    Where  our  laiff^ 
criminate,  we  derive  our  revence-/- 
tiie   colonial   produce;   and  «  ^\ 
exclude  foreign  produce  alti^iff  ' 
limit  its  introduction  so  much  m^,?^ 
vent  it  from  contributing  imttmj^ 
the  revenue.    The  object  of  tbe  ^ 
upon  the  fbreign  produce,  wHci  •^ 
enter  into  competition  with  the  et-^^ 
is  not  revenue,  but  exclusion*  ^  "^ 
sake  of  creating  a  monopoly  in  fi^*'. 
the  latter.    There  arc  two  ^^*^^ 
of  consumption,  sugar  and  timber,  j^- 
which    the   discriminating  dn&s  -• 
been  most  mischievous  in  their  Ti<^ 
The  question  of  sugar  is  now  ( J'"^^  !^^ 
under  consideration,  and  will  ^*^^ 
be  satisfectorily  settled.     Th(»|2  : 
population  of  the  country  ^  '^;. 
increased,  and  with  it  the  ^'^^'^'l 
most  articles  of  consamptioo,  tbe  ssjr 
of  sugar  is  so  restrained  liy  <*f  '^ 
mercial  policy  that,  in  1831,  ^^ 
cwts.  were  retained  fbr  home  «si^ 
tion,  and  in  1840  only  3,594,852  «;^ 
So  inadequate  have  the  ook«n«»;^ 
been   to   supply  our  wants,  that  <>- 


exports  have  actually  been  diiniEJ*r 
In  1831  the  West  Indies  exported  *  = 
United  Kingdom  4.1 03,800  ewts-jc-^ 
succeeding  year  has  their  export  w^. 
great;  and  in  1840  it  had  ouk  » '^ 
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■M  2,214,764  cwtB.  Daring  this  period 
he  GODsiimption  of  cofiee,  cocoa,  and  tea 
ia.d  considerably  increased,  and  the 
people  must  therefore  have  suffered  a 
lerious  priyatiion  on  account  of  the  limited 
;ixpply  of  sugar.  The  community  is  a 
o6er  by  the  colonial  monopoly ;  and  the 
'ailing  off  of  the  produce  of  the  West 
[  odies,  in  spite  of  an  increasing  demand 
*or  it,  is  not  the  only  proof  that  they  have 
lot  gained  much  by  their  protection: 
x&eanwhile  the  revenue  has  lost  incal- 
culable sums  by  the  exclusion  of  foreign 
ftigar,  which,  with  moderate  duties, 
alight  be  imported  at  a  low  price  in  un- 
limited (quantities. 

The  discriminating  duties  upon  timber 
have  been  very  considerably  modified. 
On  the  5th  April,  1847,  the  duty  upon 
foreign  timber  will  be  reduced  to  20s. 
the  load,  and  on  the  Sth  April,  1848,  to 
1 5«.  The  duty  upon  colonial  timber  is 
Is.  a  load.  The  effect  of  these  alterations 
will  be  to  reduce  the  bounty  upon  colo- 
nial timber  from  45s.  the  load  to  14s. 

Export  Duties, — Duties  levied  upon 
goods  exported  to  foreign  countries  are 
ultimately  paid  by  the  foreign  consumer, 
and  thus  have  the  effect  of  making  the 
snliject  of  one  state  bear  the  burthens  of 
another.     However  desirable  this  ma^ 
appear  to  the  state,  whose  treasury  is 
enriched  at  the  expense  of  foreigners,  the 
expediency  of  such  duties  wiU  depend 
upon  peculiar  circumstances,  and  great 
nicety  is  required  in  the  regulation  of 
them.     If  a   country  possesses  within 
itself  some  produce  or  manufacture  much 
in  request  abroad,  and  for  the  production 
of  which  it  has  peculiar  advantages,  a 
moderalfe  export  duty  may  be  very  desir- 
able.   In    this    manner    Russia,  which 
almost  alone  supplies  tallow  to  the  rest 
of  Europe,  derives  a  considerable  revenue 
from  an  export  duty  upon  that  article. 
Upon  the  same  principle  a  duty  upon 
machinery  exported  from  Great  Britain 
would  have  been  oolitic.    British  ma- 
chinists &r  exeellea  all  others  in  skill 
and  ingenuity,  and  foreign  manu&cturers 
were  willing  to  pay  almost  any  price  for 
their  machmery.    Notwithstanding  the 
prohibition,  large  quantities  have  been 
smn^led  abroad  at  an  enormous  cost, 
but  the  difficulty  and  expense  of  evasion 


have  been  so  great  that  foreigners  have 
latterly  almost  confined  their  purchases, 
in  this  country,  to  models  and  drawings, 
and  have  made  the  machinery  themselves, 
with  the  assistance  of  British  artizans, 
whom  they  have  enticed  abroad  by  ex- 
travagant wages.  (Beports  cf  Committees 
of  the  House  of  Commons  on  Artizans 
and  Machinery t  in  1824  and  1825,  and 
On  the  Exportation  of  Machinery,  1841.) 
If,  instead  of  prohibiting  the  export,  a 
duty  of  7  J  or  10  per  cent,  ad  valorem 
had  been  imposed,  foreign  manufacturers 
would  have  paid  much  less  for  the  ma- 
chinery purchased  by  them  in  England 
than  they  could  have  had  it  made  for 
abroad ;  there  would  have  been  a  large 
export  trade  from  this  country,  and  a 
considerable  revenue.  The  partial  re- 
laxation of  the  prohibitory  law  in  1825, 
hj  granting  licences  to  export  certain 
kip£  of  machinery,  has  shown  the  ex- 
tent to  which  the  trade  might  have  been 
carried  under  a  more  liberal  policy.  The 
official  value  of  machinery  exported 
under  licence  in  1840  was  593,064/.,  in 
addition  to  various  tools  allowed  by  law 
to  be  exported,  of  which  no  account  was 
taken.  {Sess,  Paper,  1841,  No.  201,  p. 
2570 

Tnough  moderate  export  duties  upon 
articles  of  which  a  country  has  almost 
^e  exclusive  supply  may  be  advisable, 
heavy  duties  will  check  the  demand 
abroad  in  the  same  manner  as  they  affect 
the  consumption  of  commodities  at  home. 
In  tiie  same  manner  also  they  are  in- 
jurious to  trade  and  unprofitable  to  the 
revenue. 

All  duties  whatever  should  be  avoided 
upon  the  export  of  produce  or  manufac- 
tures which  may  be  also  sent  iVom  other 
countries  to  the  same  markets.  They 
would  discourage  trade  and  offer  a  pre- 
mium to  foreign  competition. 

Although  tiie  temptation  is  great  to 
shift  taxes  from  one  country  to  another 
by  meansof  export  duties,  this  temptation 
is  equally  great  in  all  countries ;  and  if 
their  several  governments  should  be 
actuated  by  the  desire  to  make  foreigners 
contribute  to  their  revenue,  their  oppor- 
tunities for  carrying  out  such  a  system 
would  probably  be  equal,  and  thus  re- 
taliations might  be  made  upon  each  other, 
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which,  after  all,  would  neotnlize  their 
efforts  to  tax  foreigners,  and  leave  them 
in  the  same  position  as  iJf  they  had  been 
contented  to  tax  none  bat  their  own 
subjects.  In  this  power  of  retaliation 
lies  the  antidote  to  tne  evil  of  one  state 
beinff  forced  to  bear  the  burthens  of 
anomer  as  well  as  its  own.  Every  state 
woold  natnrally  reust  such  an  imposition 
upon  its  subjects,  and  export  duties  can 
therefore  only  be  safely  resorted  to  in 
such  peculiar  cases  as  we  have  noticed, 
where  foreigners  are  willing  to  pay  an 
increased  price  for  commodities  which 
they  must  nave,  and  which  they  cannot 
obtain  so  good  or  so  cheap  from,  any 
other  place. 

JRoman  Land  Tax.— Under  Land  Tax, 
Rohan,  a  reference  was  made  to  this 
article. 

The  old  Roman  Tributnm  was  in  e^ct 
chiefly  a  land  tax.  It  is  described  by 
Niebuhr  (1.  459,  Engl,  tr.)  "as  a  direct 
tax  upon  objects,  wiUtout  any  regard  to 
their  produce,  like  a  land  and  house  tax: 
indeed,  this  formed  the  main  part  of  it ; 
included  however  in  the  general  return 
of  the  census."  He  states  that  it  was  by 
the  plebe  that  this  r^ular  tax  according 
to  the  census  was  paid,  and  its  name 
Tributum  was  deduced  from  the  tribes 
(tribus)  of  this  order.  All  this,  however, 
is  vaguely  stated  and  ill  supported  by 
proof.  There  seems  no  reason  to  doubt 
that  the  nobles  (patres)  also  paid  tribu- 
tum. Livy  (ii.  9)  states  that  the  plebs 
were  released  from  portoria  (port  duties 
and  tolls)  and  the  tributum,  in  order  that 
the  rich  alone  might  ^y  it  But  neither 
is  this  statement  satisfictory.  The  tri- 
butum is  often  mentioned  by  Livy  (iv. 
60;  V.  10,  12;  vi.  32;  xxiv.  15;  xxxix. 
7,  44),  but  nothing  precise  can  be  stated 
about  it,  except  that  it  was  a  tax  on  pro- 
perty, was  paid  in  money,  and  applied  to 
maintain  the  army  after  a  certain  date 
(Livy,  ii.  59),  and  for  other  public  pur- 
poses. The  tributum  was  paid  until  the 
close  of  the  Macedonian  war,  b.c.  147, 
when  the  Roman  treasury  was  replenished 
by  the  conquest  of  Macedonia.  It  was 
not  restored  near  the  close  of  the  Repub- 
lican period,  as  is  sometimes  erroneously 
stated. 

From  the  end  of  the  Macedonian  war 


the  revenue  of  lihe  state  c^iiefiy  warn  bim 
the  taxes  levied  in  the  provineei.  an 
part  of  which  were  paid  in  Im^  [Cw 
Trade,  Roman.]     Italy  caotiiiBedt» 
from  direct  taxes,  though  the  ftoiiBe 
paid  them,  until  the  time  of  fbtt  E^ 
Maximian,    who    established    the  ^ 
vincial  taxation  in  Italy.    The£eB 
of  land  in  Ital^  from  all  tax  ^^ 
marked  distinction  between  ItalsBU 
provincial  land,  and  this  was  meet 
peculiar  privileges  comprehended  b'>< 
term  Jus  Italicum.    When  a  pio<ti^ 
city  reodyed  a  grant  of  the  Jos  Itausa- 
it  recdved  with  other  privikiges  cbs  ^^ 
exemption  from  land  tax :  tiie  lani  «a 
then  considered  to  be  Italian  land.  T^ 
provindal  taxes  oonusted  of  moeejicr 
ments  and  of  contribntiofDs  in  kini  b 
already  stated.    Under  Aagostns  a  <»- 
mencement  was  made  of  a  genenl  rcs- 
tratiou  of  proper^  (cadastre)*  the  ctik' 
of  which  was  to  change  all  the  taxes  ^ 
a  money  payinent.    We  may  tiaa  sv 
progress  or  this  change:  in  Cieero's  aa* 
the  tenths  of  the  province  of  Asia  i^s* 
leased  to  the  Publican! ;  in  the  tiae  c 
Trajan  a  fixed  sum  was  paid.    It  sfps^ 
that  before  the  time  of  Ulpaan,  who  b^ 
under  the  Emperor  Alexander  Secr». 
the  new  system  was  completed ;  and  i:  2 
collected  from  Gfdus  (iL  21),  who  a^ 
that  provincial  lands  were  subject  dih£f = 
stipendium  or  tributum,  that  this  fvs^ 
must  have   been    partially    estaUi^ 
even  when  he  wrote,  wbi&  was  ia  ^ 
age  of  the  Antonines.    It  ia  wort&j :: 
note  that  Cicero  (/n  Vertm,  iii.  6}  ccr 
trastB  the  ''vectigal  certom"  or  ^st^ 
diarium,"  a  fixed  payment,  which  as  :h£ 
time  obtuned  in  some  cases,  with  i'~ 
''oensoria  loeatio,"  the  leasing  <^  '^ 
tenths.    Under  the  Christian  empercn. 
the  country  was  divided  into  eooal  j^ 
tions  of  land  called  capita  (hoeai^  >  o:^ 
of  which  capita  paid  a  certain  som  •*- 
money ;  and  the  amount  of  tax  rt^gis^ 
for  each  year  was  distributed  (iodieiaa 
over  these  several  capita.    Tike  cadsss*- 
was  renewed  every  mteen  yeara*  and  a 
this  was  founded  the  use  of  tfae  crtk  t* 
indictions,  a  term  which  survived  the  et^ 
tern  of  taxation  to  which  it  owed  h 
origin.    The  change  of  payment  of  bae 
in  kind  into  a  money  payaoil  was  c 
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mproired  finaacial  measare,  and  it  must 
lave  been  beneficial  to  agriculture.  It  is 
rue  that  it  also  offered  fadlities  for  im- 
Msing  a  heavier  taxation  whenever  the 
^venmeat  had  or  pretended  to  have  a 
teoessity  for  it 

The  subject  is  discussed  bj  Savigny, 
ZeiUchriflfur  Geschichtliche  jRechtswisSf 
ru  zi,  l/Aer  die  MGm,  Steuerverfiuaung ; 
J3d  by  Dureau  de  la  Malle,  JSconomie 
Politique  dee  Eomauu,  ii.  402— -437,  yrho 
Ussents  from  some  of  Savigny's  opinions, 
»at  the  opinion  of  Savigny  has  been  fol- 
owed  here. 

TAXES.  The  general  objects,  cha- 
ticter,  and  prindples  of  taxation,  and  of 
lifferent  classes  of  taxes,  are  treated  of 
mder  the  head  of  Taxation.  In  this 
>laoe  it  is  proposed  to  give  a  short  sum- 
nary  of  the  amount  and  description  of 
axes  paid  in  Great  Britain  and  Ireland, 
vhether  assessed  directly  upon  property, 
>T  collected  indirectly  upon  articles  of 
resumption;  including  not  only  such 
axes  as  are  paid  to  the  ^eral  goveru- 
neut,  but  also  all  municipal  ana  local 
assessments  or  contributions. 
United  Kingdom. 

The  chief  sources  of  revenue  are  from 
ndirect  taxes,  as  will  be  seen  by  the  fol- 
owing  statement,  made  up  to  5th  Janu- 
iry,  1842 :— 

Rit0  p6f  cent, 
at  which 
Grow  Receipt.       collected. 

£  £  8.  d. 

Ihistoms    .     •  23,821,486        5     6    4 

Excise       .     .  15,477,674        6     7     8j 

>tamps      .      .     7,494,239        2     3    4 

Paxes  (Assessed, 
&c.).     .     .     4,720,457        4    2     9| 

Post-Office      .     1,589,274      60    9    6} 

Unties  on  Pen- 
sions and  Sa- 
laries    .     .  5,752        1  17    6; 

I^rown  Lands.       438,297        8  18 

>mall  branches 
of  hereditary 
revenue .     •  5,562 

>iirplus  fees  of 
public  offices         93,504 


Total  ordinary 
revenues      .  53,596,250        6  13    8^ 
The  assessed  taxes  are  the  window-tax. 


tax  on  male  servants,  taxes  on  carriages^ 
on  horses,  on  dogs,  armorial  bearingsr 
horse-dealers'  duty,  game  duties,  stage- 
coach duties,  and  duties  on  passengers  con- 
veved  for  hire  by  carriages  travelling  on 
railways.  In  1840  (3  &  4  Vict.  c.  17) 
10  per  cent  additional  was  imposed  on 
all  the  assessed  taxes. 

Farm-houses  belonging  to  fitnns  under 
200/.  a  year  are  exempt  from  window 
duty.  Bachelors,  except  Roman  Catholic 
clergymen,  pay  an  additional  duty  of  1/. 
on  male  servants.  fBACHELOB.!  The 
charges  for  game  duties  are  stated  under 
Game  Laws.  The  duty  on  passen^rs 
conveyed  for  hire  by  carriages  travelling 
on  railways  is  5  per  cent  on  the  gross 
amount  of  the  &res.  As  to  the  duties  on 
stage-coaches,  see  Staoe-Carriagb. 

To  these  parliamentary  taxes  may  be 
added  the  following  local  assessments : — 

Poor-rates      £6,351 ,828  (which  includes 
county  rates, 
700,000/.) 
Church-rates       600,000  (in  round  num- 
bers.) 
Highway-rates  1,312,812 
Turnpike-tolls 
(England 

and  Wales)  1,577,764 
Grand-jury         * 
presentments 
(Ireland)    •  1,265,866 


Total  of  local 
taxes  .     .    11,108,270 

(Parliamentary  Papers,  1839  (562), 
1841  (344)  (421),  1842  (135)  (235). 
^  Since  the  year  1842  considerable 
changes  have  been  made  in  the  Customs, 
some  of  which  chauges  are  mentioned 
under  Tabip?.  In  the  Excise  also 
changes  have  been  made.  The  excise- 
duty  on  glass  has  been  taken  off.  But,  on 
the  other  hand,  since  5th  April,  1842, 
the  income-tax  has  been  in  operation. 
The  income-tax  was  imposed  April  5th, 
1842,  for  three  years,  and  has  been  re- 
newed for  another  three  years.  In  con- 
seouence  of  all  tbese  changes  some  years 
will  elapse  before  it  will  be  possible  to 
say  how  far  the  increased  consumption 
will  make  up  for  the  direct  reduction  in 
the  revenue  by  the  diminution  and  repeal 
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of  taxes,  aod  whether  it  will  be  neces* 
■ary  to  keep  the  income-tax.  The  pro- 
dnee  of  the  income-tax  for  1845  and 
1846,  respectiTehr,  was  5,261,9542.  and 
5,183,912/.  So  fiir  however  as  we  can 
jodge,  the  experiment  of  reducing  taxa- 
tion has  been  successfiil,  even  if  we  look 
only  to  the  revenue.  The  net  produce  of 
the  revenue  for  the  year  ending  July  5th, 
1845,  was  51,067,856/.,  and  for  the  year 
ending  July  5th,  1 846,  it  was  50^056,083/. ; 
and  this  result  has  been  obtained  notr 
withstanding  the  total  removal  of  some 
duties  and  of  the  excise  on  glass  and  the 
great  reduction  made  in  other  duties.  If 
the  quarters  ending  Jnly  5th  in  the  years 

1845,  1846,  respectively,  are  compared, 
there  is  an  increase  on  the  quarter  for 

1846,  compared  with  that  of  1845,  of 
575,599/.,  and  this  is  the  first  Quarter  in 

1845  in  which  many  reductions  took 
effect,  while  business  has  been  materially 
injured  in  the  corresponding  quarter  of 

1846  by  the  delay  in  passing  the  Com 
Repeal  Bill  and  the  Customs'  Bill.  [Ta- 
riff.] Under  these  circumstances  the 
prospect  of  at  least  an  equal  revenue  with 
a  reduced  taxation  seems  to  be  assured, 
and  at  the  same  time  the  consumer  and 
all  classes  of  industrious  persons  are 
benefited  by  the  reduction  in  taxation. 

The  tithes  of  Great  Britain  and  Ireland 
are  said  to  amount  to  4,000,000i. 

It  is  instructive  to  compare  the  present 
amount  of  taxes  with  that  rendered  neces- 
sary by  a  war  expenditure.  From  1805 
to  1818  the  payments  into  the  British 
exchequer  from  taxes  and  loans  in  no  one 
year  amounted  to  less  than  100,000,000/., 
and  in  1813  arose  to  the  enormous  sum  of 
176,346,023/. 

There  was  published  under  the  direc- 
tion of  the  Poor-Law  Commissioners  in 
1846,  a  valuable  work  entitled  *The 
Local  Taxes  of  the  United  Kingdom, 
containing  a  Digest  of  the  Law  with  a 
Summary  of  statistical  Information  con- 
cerning the  several  Local  Taxes  in  Eng- 
land, Scotland,  and  Ireland.'  England 
includes  England  and  Wales.  It  is  re- 
marked in  the  Introduction  that  *<  these 
Local  Taxes  are  of  two  kinds :  the  rates 
raised  in  defined  districts ;  and  the  tolls, 
dues,  and  fees  paid  for  particular  services 
or  on  certain  occasions.     But  those  rates 


only  will  be  here  noticed,  wbidi  ire  s- 
thorised  by  general  statutes  or  Ae  cqb- 
mon  law ;  excluding  such  asdeimibe 
origin  from  special  or  local  Ads.*  Tl^ 
rates  are  divided  into  three  daoB.  ' 
Rates  of  independent  districts,  ob  3 
basis  of  the  poor-rate.  IL  Bales  c;: 
dependent  districts,*  not  on  the  las ' 
the  poor-rate.  III.  Rates  of  aggrs? 
districts  on  the  basis  of  the  poor-^ 
No.  I.  comprehends — I,  The  Poor  k& 
2,  The  Workhouse  Building  Rale. 
The  Survey  and  Valuation  Eife  ^ 
The  Jail  Fees'  Bate.  5,  The  Caos&t-' 
Rate.  6,  The  Hi^way  Rales  [^■ 
7,  The  Lighting  and  Watching  Bate.  ^ 
The  Militia  Rate.  No.  II.  compn^^ 
—1,  The  Church  Rates  (three).  iTi- 
Sewer*  Rate.  3,  The  General  Se^ 
Tax.  4,  The  Drainage  and  hidifir 
Rates.  5,  The  Indoeore  Rate,  f^t^ 
Reflated  Pasture  Rate.  No.  Illfl* 
prehends—  Counties.  1 ,  The  Coontj  Eff 
2.  The  Police  Rate.  3,  The  Shire  EiJ 
Rate.  4,  The  Lunatic  A^lum  Jiate.  i 
The  Burial  Rate.— Afju/rcdi.  ^^ 
Hundred  Rate.— ^oroiM/As.  7,TheB^ 
rough  Rate.  8,  The  Watch  Bta.  • 
The  Jail  Rate.  10,  The  Priscnen'  Bi» 
1 1,  The  Lunatic  Asylum  Bate.  11  ^- 
Museum  Rate.—Counites  and  BontOk 
13,  The  District  Prison  Rates. 

The  nature  of  many  of  these  sf«*» 
rates  may  be  collected  from  the  irti 
Rates  and  the  articles  referred  to  ic  ^ 
article.  The  nature  of  those  rates  't^ 
are  not  particularly  mentioned  a  ^ 
Dictionary,  is  fully  expluned  in  tbev^ 
published  under  the  direction  of  the  F^ 
Law  Commissioners. 

The  head  of  Tolls,  Dues,  swi  f«^ 
comprehends — 1,  Turnpike  Tolis.  *- 
Borough  ToUs  and  Dues.  ^  ^-' 
Dues.  4,  Post  Dues.  5.  Church  D^ 
and  Pees.  6,  Marria^  Fees.  7,  B**^ 
tration  Fees.    8,  Justiciary  Fees. 

The  followinff  statement  is  p^».* 
the  work  publi&ed  under  the  aiivcSB 
of  the  Commissioners,  as  an  appntf^ 
summary  of  the  present  annual  t^ 
of  tiie  Local  Rates  in  Englaud  sad  ^^i^' 
(P«  178> ^ 

♦  The  5  &  4  Wm.  IV.  c.  M,  the  ehW  |«^ ' 
of  which  act  h»ve  been  lUted  aailer  SkWtf»>** 
amended  by  4  &  ft  Viet,  c  44. 
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The  Parish  Rates:— 

Poor-rate,    incIudiDg     the 
Workhouse  Bailding  Rate, 
and  the  Survey  and  Va- 
luation Rate  . 
Relief  of  the  Poor      .         .4,976,093 
Other  objects     .         .         .      567,567 
Contributions  to  County  and 

Borough  Rates  .  •  See  below 
The  Jail  Fees*  Rate  .  .  Unknown 
The  Constables'  Rate  .      do. 

The  Highway  Rates  .         .   1,312,812 
The  Lighting  and  Watching 

Rate     ....  Unknown 
The  Militia  Rate        .        Not  needed 
The  Church  Rates     .         .      506,812 
The    Sewer    Rate,    and    the 
General  Sewers*  Tax — 
In  the  Metropolis       .         •        82,097 
In  the  rest  of  the  country  •  Unknown 
Drainage  and  Inclosure  Rates, 
The    Inclosure    Rate,  The 
Regulated  Pasture  Rate       .  Unknown 
The  County  Rates  ]  contributed] 
The  Hundred  Rate  >  from  the  >1,356,457 
The  Borough  Rate  J  Poor-Kate  J 


Tolls,  Dues,  and  Fees 


£8,801,838 
.  2,607,241 


£11,409,079 

Some  of  the  taxes  are  regularly  in- 
creasing, and  the  produce  of  some,  as 
appears  from  this  table,  is  not  known. 
It  is  assumed  that  the  Local  Taxation  of 
£ngland  and  Wales  may  be  in  round 
numbers  twelve  millions;  but  this  esti- 
mate, as  already  shown,  docs  not  include 
the  sums  raised  under  special  or  local 
acts,  of  the  amount  of  which  sums  no  es- 
timate can  be  formed. 

A  cenlnry  aco  the  Poor-Rate  was  about 
700,000/.;  it  is  now  about  7,000,000/. 
In  1818  it  was  9,320,000/.  But  the  sums 
levied  under  the  name  of  the  Poor-Rate 
are  ez^nded  on  various  purposes  besides 
the  relief  of  the  poor. 

The  work  publifdied  under  the  direc- 
tion of  the  Poor-Law  Commissioners  con- 
twns  a  chapter  on  the  Local  Taxes  of 
Scotland  written  at  the  request  of  the 
Poor-Law  Commissioners  by  J.  Hill 
Burton,  Advocate,  Edinburgh. 


The  Local  Taxes  in  Scotland  are  dis- 
tributed by  Mr.  Burton  under  the  follow- 
ing head^ : — 

I.  Administration  of  Justice,  which 
includes  Criminal  Prosecutions,  Court 
Rooms  and  County  Buildings,  Rural 
Police,  Town  Police,  Prisons.  II.  In- 
ternal Transit,  which  includes  Commu- 
tation Roads,  Turnpike  Roads,  Highland 
Roads  and  Bridges.  III.  Navigation. 
IV.  Civic  Economy,  which  includes, 
Direct  Municipal  Taxes,  Petty  Customs, 
Miscellaneous  Burdens.  V.  Relief  of 
the  Poor,  VI.  The  Church  and  Edu- 
cation, which  includes  The  Church  of 
Scotland  Education.  VII.  Miscella- 
neous Taxes. 

Mr.  Burton  observes  "that  the  money 
expended  on  the  ecclesiastical  establish- 
ment and  on  education,  partakes,  in  some 
respects,  of  the  nature  of  a  tax.*'  The 
amount  of  money  annually  levied  by 
local  taxation  in  Scotland  is  not  accu- 
rately known.  The  sum  of  956,678/.  is 
the  approximate  amount  given  by  Mr. 
Burton. 

The  Local  Rates  levied  m  Ireland  are 
distributed  under  the  following  heads  in 
the  work  published  under  the  direction 
of  the  Poor-Law  Commissioners. 

I.  Grand  Jury  Cess  (in  all  the 
counties,  including  counties  of 
cities  and  towns). 

II.  Poor-Rates  (in  130  Unions,  com- 

prising every  townland  and 
denomination  of  land  in  Ire- 
land). 

III. '  Lighting,  Cleansing,  and  Watch- 
ing Rates  (in  all  cities,  towns, 
and  boroughs  which  may  adopt 
the  provisions  of  the  statute). 

IV.  Borough  Rates  (in  certain  Bo- 
roughs). 
V.  Pipe  Water  Rates  (in  every  city 
and  town,  except  Dublin,  Cork, 
and  Limerick,  which  gives  title 
to  a  bishop  or  archbishop). 

VI,  Parish  Cess  (in  all  parishes, 
unions  of  parishes,  or  chapelries 
in  Ireland). 
VII.  Rates  for  deserted  children  (in 
all  parishes  in  Ireland,  Sxcept 
those  in  the  city  of  Cork). 
VIII.  Ministers'  Money  (in  cities  and 
towns  corporate  in  Ireland). 
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IX*    Board  of  Health  Rates  (in  pa- 
rishes in  which  the  lord  lieate- 
nant   shall   direct   officers    of 
health  to  be  appointed). 
**  Beddes  the  above  rates  leviable  nnder 
general  acts  of  parliament,  there   are 
rates  leviable  nnder  special  ads  in  many 
places,  as  Dublin,  Ciork,"  &c    No  ac- 
ooont  is  given  in  the  work  here  referred 
to  of  the  provisions  of  these  special  acts, 
but  the  amount  of  the  sums  levied  under 
them,   which  is  considerable   in   some 
places,  is  given  so  fkr  as  it  has  been  ob- 


The  rates  fbr  Ireland  are  given 

at 1,631,818 

Tolls,  Does,  and  Fees  •  199,469 


£1,831,28% 
The  amount  of  annual  local  taxation 
of  Great  Britain  and  Ireland  accordingly 
amounti  to  14,197,044/.  But  it  is  ob- 
served that  if  the  deficient  information 
were  supplied,  it  would  appear  to  be  at  least 
l.'>,000,000<.  a  year;  and  this,  as  already 
observed,  does  not  include  the  local  taxes 
raised  in  particular  places  under  special 
acts  of  parliament  The  sum  raised  by 
general  taxation  in  the  United  Kingdom 
&r  the  year  ended  5th  January,  1846, 
was  51,719,118/.  The  amount  of  the 
local  and  general  taxation  is  accordingly 
about  67,000,000/.  a  year.  The  public 
expenditure  fbr  the  year  ending  5th 
January,  1 846,  was  49,06 1 ,4 1 1/^  of  which 
sum  28,253,872/.  was  paid  on  account  of 
the  Funded  and  Unfunded  Debt.  This 
leaves  somewhat  under  21,000,000/.  for 
the  rest  of  the  general  public  expendi- 
ture. Accordin^y  the  present  amount  of 
the  local  taxation,  15,000,000/.,  is  nearly 
equal  to  three-fourths  of  the  public  ex- 
penditure after  deductinff  the  payments 
on  account  of  the  Funded  and  Uuhnded 
Debt  It  is  well  remarked  in  the  work 
from  which  these  fiicts  are  derived  (d, 
1 90),  **  when  the  Local  Taxes  are  brought 
under  review  in  this  collective  amount 
it  then  at  once  becomes  manifest  how 
reallv  deserving  of  serious  consideration 
are  uie  modes  of  raisinff  and  expending 
them,  so  as  to  secure  the  most  efficient 
and  economical  management  of  a  revenue 
so  large  and  important:  a  revenue,  in- 


deed, which  derives  hs  impoftnoe  ^ 
only  from  the  largeness  of  its  aggpepft 
sum,  but  f^m  the  extent  of  the  ps^ery 
and  the  number  of  persoos  affected  tf  c 
and  from  the  numerous  and  divosSe 
public  objects  to  which  it  is  apptied.' 

Information  about  the  sevml  tais  * 
European  States  will  be  HaaadL  mi 
Parliamentary  Paper,  No.  227,  of  IK 
ordered  by  the  House  oi  Conuncni  ti> 
printed,  8rd  May,  1842. 

TEA.  The  first  importatioa  bj^ 
English  East  India  Company  took  pae 
in  1669  from  the  Company *8  fiMtsrt 
Bantam.  The  directors  ordered  ia 
servants  to  ''send  home  by  their  ifa^ 
one  hundred  pounds  weight  of  the  hs 
toy  they  could  get"  In  1678»  4713  Ii& 
were  imported,  but  in  the  sax  icSkwis; 
years  the  entire  imports  amoonted  t&v 
more  than  410  lbs.  The  eontiBflDBS 
official  accounts  of  the  trade  do  not«» 
menoe  before  1725;  but,  aooordiDg  » 
Milbum  {Orienial  Commerce),  the  ob- 
sumpdon  in  1711  was  141,995  Ol: 
120,695  lbs.  m  1715 ;  and  237.904  lhL.ii 
1720.  In  1725  the  quantity  of  t^n^ 
tained  for  consumption  iras  370,333  £i. 
at  which  time  the  customsT  duty  v« 
13/.  18s.  7id.  per  cent,  and  the  ezcK 
was  4s.  per  lb.  In  1745  the  amoont  vv 
730,729  Ibst,  and  in  that  year  the  exae 
was  made  la.  per  lb.  and  25  per  eetf. « 
the  price.  In  1747  the  customs'  ^? 
was  181   18s.  7^  per    cent  and  (kr 

?uantity  in  the  year  was  2,382,775  Ibi- 
D 1 759  the  customs' dut^  was  23£.  1 8£  :K 
per  cent  and  the  quantity  was  3,95:,7M 
lbs.  In  1782  the  duty  per  cent  «» 
271.  Os.  lOd,  the  highest  annonnt  that  6f 
duty  ever  reached,  and  there  w  J^ 
increase  in  the  excise  also ;  the  quast;? 
in  the  year  was  4,691,060  Iba.  In  l?^ 
the  quantity  was  4,948,983.  In  17^: 
the  customs'^  duty  was  12^  per  cent  o^ 
the  excise  duty  was  repealed:  tfaeqss- 
tity  in  that  year  was  10,856,578  lbs.  b 
1786  the  customs*  duty  was  5  percest(t 
thegross  price,  and  an  excise  duty  of  7l^ 
centon  tneffrossprioewaslaidoiL  i^ 
quantity  in  uiat  year  was  12,539,3891^ 
The  quantity  went  on  increasing  ap  ^ 
1834,  and  in  the  meantime  the  cosanx 
dnty  was  very  little  raised,  and  in  15!* 
It  was  repealed.    The  exdse  dnfiei  vtis 
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changed  very  often.  When  the  customs' 
Inty  was  repealed  in  1819,  the  excise 
luty  was  made  96  per  cent  on  the  gross 
}rioe  when  it  was  under  2s.  a  lb.,  and 
ioo  per  cent  when  it  was  above  2s.  per 
b.  From  1834  included,  in  which  year 
he  excise  duty  was  repealed,  the  quan- 
ities  in  each  year  to  1841  and  the  cus- 
oms*  duties  were  as  follows: — 

ITean.         ll». 

1834  34,969,651  Bohea,  Is.  6J.;  Excise 

CongoUfTwan-    duty 
kay,  &c  2s.  6d, ;  repealed. 
Hyson,  &c,  8s. 
per  lb. 

1835  36,574,004  „  ^ 
L836  49,142,236  After  Ist  July      „ 

all  sorts  2s.  Id. 
per  lb. 

1837  30,625,206     „  „ 

1838  32,351,593     »  „ 

1839  35,127,287     „  » 

1840  32,252,628      2s.  2^(1.  „ 

1841  36,675,667     „  „ 

1842  37,355,211      „  „ 

1843  40,293,393     „  „ 

1844  41,363,770     „  „ 

For  above  a  century  and  a  half  the 
K>le  object  oi  the  East  India  CompanVs 
trade  widi  China  was  to  provide  tea  for 
the  consuiflption  of  the  United  Kingdom. 
Fhe  Company  had  an  exclusive  trade, 
ind  were  bound  to  send  orders  for  tea, 
ind  to  provide  ships  to  import  the  same, 
md  always  to  have  a  year's  consumption 
n  their  warehouses.  The  teas  were  dis- 
)06ed  of  in  London,  where  only  they 
^oold  be  imported,  at  quarterly  sales ;  and 
he  Company  was  bound  to  sell  them  to 
he  highest  bidder,  provided  an  advance 
»f  one  penny  per  lb.  was  made  on  the 
>rice  atwhidi  each  lot  was  put  up,  which 
»rice  was  determined  by  adding  together 
he  prime  cost  at  Canton  and  the  bare 
^.bai^ges  of  freight,  insurance,  interest  on 
rapitel,  and  certain  charges  on  importa- 
ion;  but  by  the  mode  of  calculating 
hese  items,  and  the  heavier  expenses 
irhich  always  attend  every  department 
>f  a  trade  monopoly,  the  upset  prices 
^ere  greatly  enhanc^l.  The  prices  rea- 
ised  at  the  Company's  sales  were,  how- 
jver,  in  stiD  greater  proportion  beyond 
the  upeet  prices,  a  result  easily  pro- 


duced by  a  body  who  monopolized  the 
sole  supply,  as  it  was  only  necessary  that 
the  quantity  offered  for  sale  diould  not 
be  augmented  in  proportion  to  the  grow- 
ing demand  of  a  rapidly  increasing  popu- 
lation. The  18  Geo«  II.  c.  26,  passed 
immediately  after  a  large  reduction  of  the 
duty  had  taken  place,  provided  for  such 
a  contingency  as  this,  by  enacting  that  if 
the  East  India  Company  fkiled  to  import 
a  quantity  sufficient  to  render  the  pnces 
as  low  as  in  other  parts  of  Europe,  it 
should  be  lawful  to  grant  licences  to 
other  persons  to  import  tea.  This  would 
have  constituted  a  very  efficient  check  if 
it  had  be^n  acted  upon ;  but  eventually 
the  mode  of  levying  the  duty  gave  the 
government  almost  the  same  interest  in  a 
restricted  supply  as  the  East  India  Com- 
.pany,  the  duties  being  collected  ad  valo- 
rem on  the  amount  realised  at  the  Com- 
pany's sales ;  and  thus  the  very  drcum- 
stance  which  enhanced  theprice  raised 
the  total  amount  of  duty.  Tne  dutv  was 
nominally  90  and  100  per  cent,  ad  valo' 
rerOf  but  being  charged  on  a  monopoly 
price,  the  difference  on  the  cheaper  teas 
consumed  by  tiie  working  and  middle 
classes  amounted  to  above  300  per  cent, 
on  the  cost  price  of  the  same  teas  at 
Hamburg;  and  in  1830  the  difference 
between  the  prices  realised  at  the  Com- 
pany's sales  and  the  Hamburg  pricei 
amounted  to  a  sum  of  1,889,9752. 

The  Company's  sales  were  in  March, 
June,  September,  and  December,  the  last 
being  the  laroest  About  2,000,000  lbs. 
were  offered  belonging  to  the  officers  of 
the  Company,  who  were  allowed  to  import 
a  certain  quantity  of  tea  on  their  own 
account,  in  1839  there  were  only 
122,312  lbs.  offered  for  sale  by  the  East 
India  Company.  The  3  &  4  Wm.  IV. 
o.  93,  on  the  22nd  of  April,  1834,  opened 
the  trade  to  China.  Tne  importation  of 
tea  is  no  longer  confined  to  the  port  of 
London..  In  1839  eighteen  ships  arrived 
inwards  from  China  at  different  outports, 
ten  of  which  were  entered  at  Liverpool. 
In  the  four  years  ending  1834  the  average 
annual  number  of  ships  entered  inwards 
fVom  China  at  the  ports  of  the  United 
Kingdom  was  23,  in  the  four  following 
years  the  average  was  66,  and  other  o(»n- 
modities  besides  tea  hav«  been  extensively 
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imported^  aad  a  oorrespondlDg  increase 
in  the  quantity  and  variety  of  the  ezportB 
to  China  has  taken  place.  The  exports 
ofteafipom  the  United  Kingdom,  which 
formerly  did  not  exceed  a  quarter  of  a 
million  lbs.  annually,  amounted  to 
4,347,432  lbs.  in  1841,  and  have  averaged 
above  three  million  lbs.  a-year  since  the 
opeuin§^  of  the  trade,  a  fact  which  shows 
that  pnoes  here  are  no  longer  so  much 
above  those  of  the  prindpal  continental 
ports.  The  quauti^  retained  for  con- 
sumption has  also  considerably  increased, 
although  accompanied  by  an  extraordi- 
nary increase  in  the  use  of  coffee. 

The  tea-duty  produces  about  one- 
twelfth  of  the  total  revenue.  The  tariff  of 
1842  made  no  alteration  in  the  tea-duty. 
As  it  was  foreseen  that  on  the  openine  of 
the  teartrade  there  would  be  a  consider- 
able reduction  of  price,  and  that  an  ad 
valorem  duty  would  not,  even  with  the  in- 
creased consumption,  be  so  productive  as 
formerlv,  a  fixed  duty  of  2«.  Id  per  lb.  was 
imposed  in  1836.  Up  to  March,  1836, 
each  of  the  hundred  thousand  tea-dealers 
in  the  United  Kingdom  was  visited  once 
a  month  by  the  officers  of  excise,  who  took 
an  account  of  his  stock ;  and  no  quan- 
tity exceeding  six  pounds  could  be  sent 
from  his  premises  without  a  permit,  of 
which  above  800,000  were  required  in  a 
year.  The  number  of  tea-dealers  in  1 839 
was  82,794  in  England;  13,611  in  Scot^ 
land;  12,774  in  Ireland:  total  109,179. 
Tea  is  now  sold  by  the  importing  mer- 
chants by  public  auction  and  private  sales. 

The  following  table  shows  the  net 
amount  which  me  tea-duty  has  yielded 
in  the  United  Kingdom  in  each  of  the 
followinff  years  during  the  present  cen- 
tury, and,  to  some  extent,  it  is  an  index 
of  the  prices  in  each  year. 


£ 

£ 

1801 

1,423,660 

1841 

3,973,668 

1810 

3,647,737 

1842 

4,088,967 

1820 

3,484,226 

1843 

4,407,642 

1830 

3,387,097 

1844 

4,.524.193 

1840 

3,472,864 

Between  1831  and  1841  the  population 
increased  14  per  cent,  and  the  mcrease 
in  the  consumption  of  tea  was  16^  per 
cent.  The  low  prices  of  1836,  and  the 
general    prosperous    condition    of  the  ' 


country,  raised  the  quantity  wlatii  ted 
duty  for  consumption  to  neariy  SC,ca\£)* 
lbs.  In  1840  prices  were  aboottj^ 
cent  higher,  large  dassa  of  eoc^s^ 
were  in  a  distresed  state,  and  the  re- 
sumption fell  to  32,000,000  lbs.  Is  N 
the  distress  still  continaed*  but  fi* 
were  lower,  and  tke  oonsnmptioD»' 
above  36,000,000  lbs.  On  the  5th  cf .'. 
1840,  the  stock  of  tea  in  Londoo,  L^- 
pool,  Bristol,  Glasgow,  and  Leith  n 
35,478,490  lbs. ;  and  at  the  oorrespoia!= 
period  inl  84 1  the  (juantitj  was  46,515.' 
lbs.  The  proportion  of  black  to  p: 
teas  consumed  in  England  is  aboi!  i 
5  to  1 ;  but  in  the  United  States  tbf » 
of  green  tea  is  greatest. 

The  duty  on  tea  is  still  too  higiL  ^ 
it  is  certain  that  an  increased  ooosbs- 
tion  would  follow  a  diminntioo  of  '^ 
duty. 

(  Papers  issued  by  the  Chinese  aad  Bs 
India  Association ;  Pari,  Papers^  k:.. 

The  total  export  of  tea  from  Cas^::  i 
Europe  and  America  exceeds  50,()lh" 
lbs.  Russia  is  supplied  with  G,54>.'v. 
lbs.  via  Kiakhta;  the  United  Sta:»£ 
America  require  about  8,OO0,(ii'0  'm 
France  about  2,000,000  lbs.;  andHcIlta- 
imports  about  2,800,000  lbs. 

TELLERS  OF  THE  EXCHEQIX' 
were  the  holders  of  an  ancient  offis  c 
the  Exchequer.  They  were  foor  in  rs- 
ber :  their  duties  were  to  receive  &>:■<.} 
payable  into  the  Exchequer  on  b^  ^ 
the  king,  to  give  the  clerk  of  the  ^-^ 
(skins  or  rolls  of  parchment)  a  bill  of  '«' 
ceipt  for  the  money,  to  pay  ail  mjs^. 
according  to  the  warrant  of  the  andiicr  ^ 
receipts,  and  to  make  weekly  and  .yra^.t 
books  of  receipts  and  payments  for  lii 
lord  treasurer.  (4  /nrf.,  108 ;  C(»  I^" 
tit 'Court,*  D.  4, 14, 15.)  TheofBceW 
abolished  by  act  of  parliament  (4  &  • 
Wm.  IV.  c  15),  together  with  that  ' 
the  clerk  of  the  pells  and  the  several  sf 
fices  sulx)rdinate  thereto,  and  a  comptrt;^ 
ler>geueral  of  the  receipt  and  issae  of  b 
Majesty's  Exchequer  was  amwiaft^i  v 
perform  the  duties  of  the  finr  tclkn- 
(^4  &  5  Wm.  IV.  c.  15.) 

TENANCY.    fTKNAST.l 

TENANCY,  JOINT.     fEsTAix.'. 

TENANCY    IN   COMMON.    \P 

TATB.] 


TENANT  AND  LANDLORD.  [  799  ]  TENANT  AND  LANDLORD. 


TENANCY  IN  COPARCENARY. 

[Estate.] 

TENANT.  Tenants,  in  the  more  ex- 
tended le^l  senae  of  the  word,  are  of 
trarious  kinds,  distinguished  from  each 
3tjher  by  the  nature  oitheir  estates ;  such 
»  tenants  in  fee  simple,  in  fee  tail,  for 
life,  for  years,  at  will,  and  at  sufferance. 
Estate;  Tenure.] 

TENANT  AND  LANDLORD.  The 
irord  tenant,  in  the  more  limited  legal 
lense,  which  is  also  the  popular  sense,  is 
sne  who  holds  land  under  another,  to 
(v-hom  he  is  bound  to  pay  rent,  and  who 
IS  called  his  landlord.  The  word  Land 
means  not  only  land  itself,  but  also  all 
things,'such  as  buildings,  houses,  woods, 
uid  water,  which  may  be  upon  it  Any 
>De  who  has  an  estate  in  land,  provided 
tie  is  also  in  possession,  may  let  the  land 
to  ano^er.  Where  the  letting  takes 
f>Iace  by  an  express  contract  between  the 
parties,  the  contract  is  called  a  Lease,  the 
lature  of  which  is  explained  generally 
mder  Lease.  The  loss  of  a  lease  will 
lot  destroy  the  tenancy,  provided  the 
previous  existence  and  the  terms  of  it  can 
je  proved. 

But  the  relation  of  landlord  and  tenant 
nay  be  created  otherwise  than  by  a 
brmal  lease.  If  one  man  with  the  con- 
tent of  another  occupies  his  land,  a  con- 
xact  of  letting  is  assumed  to  have  been 
made  between  them,  and  the  occupier 
becomes  tenant  to  the  owner.  Such 
:enants  are  considered  to  be  upon  the 
lame  footing  as  if  the  lands  had  been  let 
•JO  them  for  a  year  dating  from  the  com- 
nenoement  of  their  occupation.  At  the 
:nd  of  the  first  year,  a  second  year's 
enaocy  begins,  unless  six  months'  notice 
>f  the  intention  to  determine  the  contract 
las  been  given  by  either  party  to  the 
>ther,  and  so  on  from  year  to  year.  The 
(ame  rule  of  law  applies  to  cases  where  a 
eoant  continues  to  occupy  land  after  the 
fxpiration  of  a  lease  made  by  deed ;  but 
n  this  case  all  the  covenants  of  the  ex- 
>ired  lease  as  to  payment  of  rent,  repairs, 
usurance,  and  the  like,  are  in  force  un- 
636  the  lease  is  cancelled  by  destroying 
be  seal ;  and  even  if  there  should  be  a 
verbal  agreement  for  a  different  rent,  still 
he  old  covenants  subsist,  unless  the  lease 
s  cancelled.  [Deed.] 


Beddes  tenancies  for  fixed  periods,  a 
tenancy  may  exist  at  Will  and  by  Suf- 
ferance. [Estate.]  The  law  as  to  hind- 
lord  and  tenant  generally  applies,  so  fju* 
as  it  is  not  restricted  or  varied  by  the 
particular  circumstances  of  a  contract  be- 
tween the  parties,  and  so  far  as  the  cir- 
cumstances render  it  applicable,  to  tbe 
case  of  the  letters  and  occupiers  of 
lodgings. 

In  every  case  where  the  relati<m  of 
landlord  and  tenant  exists,  either  by 
express  or  by  implied  contract,  certain 
terms  are  implied  by  law  to  have  been 
agreed  upon  by  the  parties  as  forming 
part  of  the  contract  It  is  of  course  in 
the  power  of  the  parties,  where  the  con- 
tract is  express,  to  qualify  these  terms  so 
implied  by  the  language  of  the  contract 
itself.  But  it  may  be  observed  that  as 
these  terms  are  comprehensive  in  their 
nature,  and  distinctly  understood  in  law, 
the  interests  of  parties  are  often  better 
consulted  by  leaving  them  to  the  general 
protection  afforded  by  these  implied 
terms  that  by  attempts  to  define  by  enu- 
meration in  detail  the  respective  rights 
and  duties  of  the  landloi^  and  tenant 
The  terms  implied  on  the  part  of  the 
landlord  are,  that  the  tenant  shall  quietly 
enjoy  the  premises  without  let  or  hin- 
drance from  the  landlord ;  on  the  part  of 
the  tenant,  that  he  will  pay  rent,  keep  the 
premises  in  repair  to  a  certain  extent,  as 
hereafter  mentioned,  and  use  the  land. 
Sec,  in  a  fieur  and  husbandlike  manner. 

When  the  landlonl  is  himself  tenant 
of  the  premises  to  a  superior  landlord, 
and  neglects  to  pay  his  rent,  and  the  oo- 
cupving  tenant  is  called  upon  to  pay  it 
to  the  superior  landlord,  he  may  do  so, 
and  set  it  off  against  the  rent  due  firom 
him  to  his  own  landlord.  If  a  tenant 
has  covenanted  without  exception  or  re- 
servation to  pay  rent  during  the  term  for 
which  the  lease  has  been  grant«i  to  him, 
he  will  be  bound  to  pay  it  even  if  the 
premises  should  be  destroyed  by  fire  or 
other  casualty.  If  he  should  have  as- 
signed his  lease  to  another  and  ceased 
to  be  in  possession,  he  will  still  remain 
liable  under  his  covenant  to  pay  rent 

The  rules  of  law  as  to  the  repairs  of 
premises  may  be  determined  by  the  terms 
of  the  lease.    If  they  are  not  determined 
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by  the  terms  of  the  lease,  they  are  some- 
what mioertain  and  depend  on  a  Tariety 
of  circomstanoes,  which  are  laid  down  in 
law  treatises. 

No  tenant,  in  the  absence  of  an  agree- 
ment to  that  effect,  is  bonnd  to' rebuild 
after  accidental  destmcdon  of  the  pre- 
mises by  fire.  Bat  under  a  general  cove- 
nant to  repur,  and  leawe  repaired,  the 
tenant  is  bound  to  reboild  even  in  the 
case  of  destruction  by  fire. 

In  agricultural  tenancies  the  lease  f6- 
neraily  determines  the  mode  in  which 
the  fiirm  is  to  be  treated.  [Lease.]  Un- 
less also  the  lease  expressly  or  impliedly 
excludes  the  operation  of  the  custom  of 
the  country,  the  tenant  is  bound  to  con- 
form to  it  The  custom  of  the  country 
means  the  general  practice  employed  in 
neighbouring  farms  of  a  similar  descrip- 
tion, with  rderence  to  rotation  of  crops, 
keeping  up  fences,  and  oUier  like  matters. 
In  leases  of  fiums  it  is  often  the  practice 
to  protect  tiie  landlord  against  certain 
acts  of  tiie  tenant,  such  as  ploughing  up 
meadow  land,  &c.y  by  introducing  certain 
provisions  into  the  lease.  These  provi- 
sions may  operate  according  to  the 
phraseology  used,  either  to  assisn  a  pe- 
nalty or  to  determine  the  liquidated  oa- 
mages  agreed  to  be  paid  for  the  act  done. 
It  is  often  a  matter  of  great  importance 
and  of  same  nicety  to  determine  under 
which  class  the  provisions  fall.  If  under 
the  first,  the  landlord  is  not  entitied  to 
tiie  whole  penalty  upon  the  act  being 
done,  but  he  can  only  recover  in  an  action 
the  amount  of  the  actual  damage  which 
has  accrued.  If  under  the  second,  he  is 
entitied  to  the  whole  amount  of  the  da- 
mages agreed  on.  A  covenant  by  a 
tenant  not  to  plough  up  meadow  under  a 
penalty  of  5l,  for  every  acre  ploughed,  is 
an  instance  of  the  first  class :  a  covenant 
to  pay  5/.  rent  for  every  acre  of  meadow 
ploughed  up,  is  of  the  second  class.  The 
right  to  timber  and  timber-like  trees  be- 
longs to  the  landlord;  loppings  of  pol- 
lards and  bushes,  to  the  tenant  Different 
definitions  prevail  in  different  counties  of 
timber  and  timber-like  trees,  and  various 
customs  prevail  as  to  what  amount  of 
wood  the  tenant  may  be  allowed  to  em- 
ploy (after  the  landlord  has  been  called 
on  to  select  it)  for  the  purposes  of  the 


fiurm.  No  tenant,  unless  heenjk^tt 
land  as  a  nurserTman  or  gsideaa.  s 
remove  any  kind  of  shmb  fimtksL 
Neither  can  a  tenant  remofve  ixm 
thoufih  put  down  by  falmsdf.  A  ^ 
isadiattel  which  is  let  into  die  »ir 
united  to  some  other  which  is  l£i 
There  are  some  exoeptions  to  tliii  ni: 
&vour  of  fixtures  used  fiMr  tiie  prapa' 
trade  or  agriculture,  or  mereljs 
mental  purposes,  where  the  nsacfii^- 
cause  litde  or  no  damage.  (Aoa* 
Ferard,  On  Fixtures,) 

The  tenant  in  occupation  of  ikep^ 
mises  is,  in  the  first  instance^  I^/^ 
all  taxes  and  rates  of  every  deso^ 
due  in  reroect  of  ibe  premaes.  ^ 
party  thererore  who  is  anthorised  tt:^ 
tect  them  may  proceed  against  tbe  tai^ 
in  occupation  to  recover  tbes.  ^> 
generallv  a  matter  of  agreement  t<t*^ 
the  landlord  and  tenant  that  theteo^ 
shall  pay  all  rates  and  taxes  except  dc 
land  tax;  and  sometimes  It  is  agreed  ^ 
the  landlord  shall  pay  the  sewer  ne^ 
I^  however,  the  Uuicilord  has  ondcfttb 
to  pay  the  tenant  the  rates  and  tsx&if< 
&ils  to  do  so,  the  tenant  may  dedoeti^ 
amount  from  his  rent,  or  bring  n  lO^ 
to  recover  it;  but  this  shooM  bei^ 
during  the  current  year,  and  if  the  i*s 
allows  a  considerable  time  to  etapK^-^ 
out  claiming  a  deduction  or  bringi^ 
action,  he  will  be  held  to  haie  vv^ 
his  claim  to  recover  them  finom  ibe  bst* 
lord. 

Where  a  fixed  rent  has  been  s|"^ 
upon,  has  become  due,  and  is  neither  ^'' 
nor  tendered,  the  landlord,  with  ccs^ 
exceptions,  can  seise  growing  o^  ^ 
kind  of  stock,  goods,  or  o^tteK^F 
the  premises,  or  pesmring  any  «oj* 
enjoyed  in  right  of  the  prenuses,  ^^ 
such  things  are  the  actiul  ^opeftja  ^ 
tenant  or  not;  and  if  the  rent  Rss^ 
unpaid,  he  may  sell  them.  It  6**^ 
firom  this  general  rule  that  a  Isx^ 
can  distrain  on  the  goods  of  s  1^ 
who  occupies  under  his  tensnL  {y^' 
tress;  Rent.] 

As  to  a  surrender  of  a  lease,  «e§Ti- 
TUTE  OF  Frauds. 

A  forfeiture  of  a  lease  may  sriK  ^ 
by  a  breach  bjr  the  tenant  of  one  rftis» 
conditions  which  are  impUsd  by  tf  '^ 
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iched  to  the  relation  of  landlord  and 
mant,  as  where  a  tenant  disdums  or 
npugns  the  title  of  his  landlord  by  ao- 
Dowledging,  for  instance,  the  right  of 
roperty  to  be  Tested  in  a  stranger,  or 
seerts  a  claim  to  it  himself  or  by  a 
reach  of  a  condition  which  is  expressly 
atrodaoed  into  the  lease,  the  breach  of 
^hich  is  to  be  attended  with  a  forfeiture 
f  the  tenancy,  as  a  condition  to  pay  rent 
n  a  particnlar  day,  to  cultivate  m  a  par- 
icolar  manner,  &c  To  this  head  may 
e  referred  provisoes  in  a  lease  for  re- 
ntry  by  the  landlord  on  the  doing  or 
ailure  in  doing  of  certain  acts  by  the  te- 
lant,  such  as  the  commission  of  waste,  the 
ailure  to  repair,  &c.  The  courts  are 
aid  to  be  un&Yourable  to  forfeitures; 
herefore,  when  the  landlord  has  notice  of 
in  act  of  forfeiture,  or  an  act  which  en- 
itles  him  to  re-enter,  he  must  inune- 
liately  proceed  in  such  a  way  as  to  show 
iiat  he  intends  to  avail  himself  of  his 
»trict  haH  right  If  after  the  commis- 
sion of  ue  act  he  does  anything  which 
unonntB  to  a  recognition  of  the  tenancy, 
IS  by  the  acceptance  of  rent  subsequently 
iae,  he  will  have  waived  his  nght  to 
Insist  upon  the  forfeiture. 

A  yearly  tenancy,  where  no  period  of 
notice  is  agreed  on,  must  be  determined 
by  a  notice  to  quit  at  the  expiration  of 
the  current  year,  given  six  months  previ- 
3asly.  In  the  case  of  lodging  the  time, 
when  less  than  a  year,  for  which  they  are 
taken,  will  be  the  time  for  which  a  notice 
IS  necessary.  Thus  lodgings  taken  by 
the  month  or  week  require  a  month's 
or  week's  notice. 

The  notice  to  quit  need  not  be  in 
writing,  though,  from  the  greater  fiunlity 
>f  proving  it,  a  written  notice  is  alwavs 
better.  It  should  distincUy  describe  the 
premises,  be  positive  in  its  announce- 
oaent  of  an  intention  to  quit  or  re<iuire 
possession,  be  signed  by  the  party  giving 
(t,  and  served  personally  upoii  the  party 
to  be  affected  by  it. 

If  a  tenant,  after  having  given  notice 
lo  quit,  continues  to  occupy,  he  is  liable 
10  pay  double  rent.  If  he  does  so,  no 
kesh  notice  is  necessary.  If  he  continues 
jo  occupy  after  the  landlord  has  given 
luDi  notice,  he  is  liable  to  pay  double 
mine  for  the  premises. 

VOL.  XI. 


At  the  expiration  of  the  lease,  the 
tenant  is  bound  to  deliver  up  possenion 
of  the  premises ;  but  if  either  by  special 
agreement  or  by  the  custom  of  the  oountiry 
the  tenant  is  entitied  to  the  crops  still 
standing  on  the  land,  and  which  are 
called  away-going  crops,  he  may  enter 
for  the  purpose^  of  gatnering  them,  and 
also  use  the  bams  and  stables  for  the 
purpose  of  threshing  theoL  The  in-com- 
mg  tenant  may  also  enter  during  the 
tenancy  of  the  preceding  tenant  to  jdoogh 
and  prepare  tiie  land. 

As  to  the  recovery  of  rent  by  action  see 
Bent. 

If  the  tenant  refuses  to  deliver  the  pos- 
sesion of  the  land,  the  landlord  may 
bring  aa  action  of  ejectment  to  recover  it, 
and  the  process  is  simplified  by  4  Geo. 
U.  c  28.     [Rent,  p.  637.] 

By  the  11  Geo.  11.  c.  19,  and  57  Geo. 
III.  c  52,  if  a  tenant,  under  any  lease 
or  agreement,  written  or  verbal,  thov^ 
witiiout  a  clause  of  re-entry,  of  lands  at 
a  rack-rent,  or  rent  of  three-fourths  the 
yearly  value,  shall  be  in  arrear  for  half 
a  year's  rent,  and  shall  leave  the  pre- 
mises deserted  and  without  sufficient 
distress,  any  two  justices  of  the  county, 
at  the  request  of  the  landlord,  may  so 
and  visit  the  premises,  and  fix  on  the 
most  conspicuous  part  of  them  notice  in 
writing  on  what  day,  distant  fourteen 
days  at  least,  they  will  return  again  to 
view  the  premises;  and  if  on  the  second 
day  no  one  appears  to  pay  the  rent,  and 
there  is  no  sufficient  distress  on  the  pre- 
mises, the  justices  may  put  the  landlord 
into  possesaon,  and  the  lease  shall  become 
void.  These  proceedings  are  sul^ect  to 
appeal  before  the  jud^  of  assise  for 
the  same  county  at  tiie  ensuing  assises. 

By  1  &  2  Vict  c  74,  where  tiie  interest 
of  any  tenant  of  land,  &C.,  at  will,  or  for 
a  time  less  than  seven  years,  liable  to  the 

Eyment  either  of  no  rent  or  a  rent  of 
ts  than  20/.  a  year,  shall  have  ended 
or  been  duly  determined,  and  the  tenant 
shall  refuse  to  quit,  the  landlord  mav 
serve  him  with  a  notice,  a  form  for  which 
is  £[iven  in  the  act,  to  appear  before  a 
justice  for  the  county ;  and  if  he  foils  to 
show  satisfactory  cause  why  he  should 
not  ffive  up  possession,  the  justices,  on 
proof  of  the  tenancy  and  of  the  expiration 
3r 
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of  it,  may  giye  pcMsessiontotbe  landlord. 
If  the  landlord  was  not  at  the  time  of  the 
proceedings  lawfully  entitled  to  posses- 
sion, he  will  be  liable  to  an  action  of 
trespass  at  the  salt  of  the  tenant,  notwith- 
standing the  act  of  parliament. 

(Wood&U's  Landlord  and  Tenant; 
Coote*s  Landlord  and  Ttnant.) 

TENANT  AT  SUFFERANCE. 
[Estate.] 

TENANT  AT  WILL.    [Estate.] 

TENANT  FOR  LIFE.    [Estate.] 

TENANT  FOR  YEARS.  [Estate; 
Lease.] 

TENANT  IN  PEE  SIMPLE.  [Es- 
tate.] 

TENANT  IN  TAIL.    [Estate.] 

TENANT-RIGHT  is  the  name  for  a 
spedes  of  customary  estates  peculiar  to 
the  northern  parts  of  England,  in  which 
border  services  aeainst  Scotland  were 
antiently  performed  before  the  political 
union  of  the  countries.  Tenant-right 
estates  were  holden  of  the  lord  of  the 
manor  by  payment  of  certain  customary 
rents  and  the  render  of  the  services  above 
mentioned,  are  descendible  fh>m  ancestor 
to  heir  according  to  a  customary  mode 
differing  in  some  respects  from  the  rule 
of  descent  at  common- law,  and  were  not 
devisable  by  will  either  directly  or  by 
means  of  a  will  and  surrender  to  the  use 
of  the  same,  though  they  are  now  made 
devisable  by  I  Vict  c.  26,  s.  3.  Although 
these  estates  appear  to  have  many  inci- 
dents which  do  not  properly  belong  to 
villeinage  tenure  or  copyhold,  not  being 
holden  at  the  will  of  the  lord,  or  by  copy 
of  court  roll,  and  being  alienable  by  deed 
and  admittance  thereon,  it  has  been  de- 
termined that  they  are  not  freehold,  but 
that  they  fall  under  the  same  general 
rules  as  copyhold  estates.  (Doe  <L  Reay 
v.  Huntin»ion,  4  East,  271.} 

TENDER.  A  tender  is  the  offer  to 
perform  some  act  In  practice  it  gene- 
rally consists  in  an  offer  to  pay  money  on 
beluilf  of  a  pirty  indebted,  or  who  has 
done  some  injury,  to  the  creditor,  or  to  the 
party  injured. 

A  tender  to  the  amount  of  40s.  may  be 
in  silver;  but  beyond  that  amount  it 
must  be  in  gold,  or  in  Bank  of  England 
notes  payable  to  bearer  on  demand  for  any 
sum  above  5/.  (3  &  4  Wm.  IV.  c.  0.) 


If  a  tender  be  made  of  a  larger 
in  silver,  or  in  country  bank-ao 
no  objection  be  taken  at  the  t2iaet>'i« 
silver  or  notes,  the  objectioo  to  the  fesi^ 
on  that  ground  is  waived,  and  the  %sti: 
ie  good  to  the  amount   to  whid  '? 
made.    The  money  most  be  prob- 
and shown,  or  the  bag  or  otiber  iu 
which  contains  it  shown  to  the  par 
whom  'it  is  intended  to  be  gives,  iv 
this  is  dispensed  with  by  some  declr- 
tion  or   act  of  the    creditor.    TLs  • 
insisted  upon  with  such  strictness,  t 
even  though  a  party  tell  lus  credhcr :. 
he  is  about  to  pay  him  so  mveh,  sed ;  ■ 
his  hand  into  his  pocket  to  prodoY  -i 
money,  vet  if  the  creditor  leave  thf  r- 
sence  of  tiie  debtor  before  the  mocrri 
actually  produced,  no  tender  will  'a 
been  made :  but  if  the  creditor  ki^  * 
receive   the   money  mentioned   qb  i 
ground  that  it  is  insufficient  in  cs  ~- 
the  actual  production  of  it  is  not  ^ — 
sary  to  constitute  a  valid  tender.   Ti 
offer  must  be  absolute  and  witbo«  r 
ditions.    An  ofiSsr  of  a  larger  xzf- 
with  a  request  of  change ;  an  ofier  «^- 
request  of  a  receipt,  or  on  conditirc  *- 
something  shall  be  done  on  the  psr 
the  creditor,  are  not  valid  tenders:  '• 
an  offer  of  a  larger  sum  absolotelT  ^r. 
out  a  demand  of  change  is  good.    A  '■' 
der  may  be  made  ^ther  to  tiie  v". 
actually  entitied  to  receive  it,  or  e-  - 
agent  or  servant  authorised  to  recri'>-  • 
or  to  a  managing  clei^;  aod  a  tri' 
will  not  be  invalidated  even  thco^  ^ 
fore  it  is  made  the  creditor  has  p^  '\ 
matter  into  the  hands  of  his  attort:^  -^ 
the  managing  derk  of  the  eredi^c^ 
fuses  to  receive  it,  and  assiccs  da'  i 
cumstance  as  his  reason  for  cuiicg  $p-  1 
tiie  attorney  write  to  the  debtor  A^t  A 
ing  the  money,  a  tender  afterwarv-*  s  J 
tohim  or  to  his  managing  clerk  s  : «< 
unless  at  the  time  when  it  is  mad-  ''^ 
disclaim  authority  to  receive  the  &  I 
A  tender  ought  to  be  made  oo  btLi'  ■ 
the  party  from  whom  the  mocrr  is  -  -K 
if  the  agent  appointed  by  him  to  r.»* 
the  tender  offer  a  larger  stun  xtan  ^  I 
authorised  to  do,  the  tender  ^rill  ce^ ^  | 
less  be  eood  for  the  full  amoimt  tD  «•  '* 
the  tender  is  made. 
If  the  defendant  in  an  action  pt'^ 
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tender,  he  mast  state  that  he  haa  always 
been  ready  to  pay  the  money,  and  he  must 
also  pay  it  into  court.  The  effect  of  the 
plea  IS  to  admit  the  existence  of  the  con- 
tract or  other  facts  stated  in  the  declara- 
tion which  form  the  cause  of  action  in 
the  pluntiff.  The  plea  ^oes  only  in  bar 
of  damages.  The  plaintiff  therefore  in 
such  case  can  never  be  nonsuited :  but  if 
issue  is  taken  on  the  mere  &ct  whether 
or  not  the  tender  has  been  made,  and  that 
fact  is  found  for  the  defendant,  it  is  a  good 
defence  to  the  action. 

By  various  statutes,  magistrates,  officers 
of  excise,  &c,  are  empowered,  after  no- 
tice of  action  to  be  brought  against  them, 
to  tender  amends ;  and  if  the  amount  ten- 
dered is  sufficient,  the  tender  is  a  defence 
to  the  action. 

TENEMENT,  in  its  usual  and  popular 
acceptation,  is  applied  only  to  houses  and 
other  buildings ;  but  in  its  original,  proper, 
and  legal  meaning  it  includes  everything 
of  a  permanent  nature  that  may  be  au  ob- 
ject of  tenure,  or  may  be  held  in  the  legal 
sense,  whether  corporeal  or  incorporeal. 
It  is  sometimes  applied  in  a  more  confined 
sense  to  objects  of  feudal  tenure ;  in  ge- 
neral, however,  it  includes  not  only  land, 
but  every  modification  of  right  concern- 
ing it.  Thus  the  word  "  Liberum  tene- 
mentnm,"  frank-tenement,  or  freehold,  is 
applicable  not  only  to  lands  and  other 
solid  objects,  but  also  to  offices,  rents, 
commons,  and  the  like.  [Estate,  Te- 
nure.]   (Harg.,  Co.  Litt,  154,  a.  n.  7.) 

TENTHS  are  the  tenth  part  of  the 
yearly  value  of  all  ecclesiastical  livings. 
They  were  formerly  claimed  by  the  pope ; 
and  his  claim  was  sanctioned,  in  this 
country,  by  an  ordinance  in  the  20th 
>ear  of  Edward  I.,  when  a  valuation  of  all 
livings  was  made,  in  order  that  the  pope 
might  know  the  amount  of  his  revenue 
from  this  source.  The  possessions  after- 
wards acquired  by  the  church  were  not 
liable  to  the  payment  of  tenths  to  the  pope, 
as  all  livings  continued  to  be  charged  ac- 
cording to  that  valuation.  (Ck)ke,  2  In8i.f 
627.)  When  the  authority  of  the  pope 
was  extinguished  at  the  Reformation, 
Henry  VIII.  transferred  the  revenue 
arising  from  tenths  to  the  crown,  and  had 
a  new  valuation  of  all  the  livings,  so  as  to 
obtain  the  tenth  of  their  true  yearly  value 


at  that  time.  (S6  Hen.  VIII.  c.  3,  s. 
9-11.)  By  royal  grants  under  1  Eliz.  c. 
19,  8.  2,  the  Archbishop  of  Canterbury 
and  the  Bishop  of  London  were  exempted 
firom  tenths,  and  were  also  authorised  to 
receive  the  tenths  of  several  benefices  as 
a  compensation  for  certain  estates  which 
were  alienated  from  their  sees.  -  By  the 
6  Anne,  c.  24,  all  benefices  were  dis- 
charged from  the  payment  of  tenths 
which,  at  that  time,  were  under  the  an- 
nual value  of  50/.,  except  those  of  which 
the  tenths  had  previously  been  granted 
by  the  crown  to  other  parties.  There  are 
also  some  other  special  exemptions.  At 
the  present  time,  out  of  10,498  benefices, 
with  and  without  cure  of  souls,  there  are 
4898  which  remain  liable  to  tenths. 
(Pari  Rep.  Firat-Fruits  and  Tenths, 
1837,  No.  384.)  Queen  Anne  gave  up 
the  revenue  arising  from  tenths,  as  well 
as  from  first-fruits,  which  had  been  en- 
joyed by  her  predecessors  since  the  Re-  • 
formation,  and  by  act  2  and  3  of  her 
reign,  ell,  assigned  it  to  the  augmenta- 
tion of  poor  livings ;  for  which  purpose  she 
erected  a  corporation  by  letters  patent  in 
1 704  to  admmister  the  funds,  called  the 
Governors  of  Queen  Anne's  Bounty.  This 
act  declared  that  episcopal  sees  and  liv- 
ings not  exempted  should  continue  to  pay 
in  such  rates  and  proportions  only  as 
heretofore,  or  according  to  the  valuation 
of  Henry  VIII.,  commonly  known  as 
the  "  King's  Books,"  Tentiis  under  the 
act  1  Vict  c  20,  are  collected  by  the 
Treasurer  of  the  Governors  of  Queen 
Anne's  Bounty.  Payment  is  enforced  by 
Exchequer  process,  when  not  duly  made, 
and  the  treasurer  is  required  to  give  no- 
tice of  arrears  within  one  month  afler  the 
proper  time  of  payment  In  case  of  a 
living  being  vacated,  the  Exchequer  is 
empowered  by  act  26  Hen.  VIII.  c.  3,  s. 
18,  to  recover  arrears  of  tenths,  not  only 
from  the  executors  and  administrators, 
but  also  from  the  successor  of  the  last  in- 
cumbent (2  Bum's  Ecclesiastical  Law, 
9th  ed.,  pp.  273-295.)  [Benefice;  Fijrst- 
Fbuits.] 

TENURE.  The  general  nature  of 
tenure  and  its  origin  and  history  in  Eng- 
land are  explained  in  the  article  Feudal 
Law.  a  few  remarks  may  be  made 
here  on  tenure  as  at  present  existing  by 
3f2 
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.  the  law  of  l^gUnd,  for  which  parpoae  a 
short  reoapitduition  is  necessary. 

All  land  was  and  ia  held  of  the  king 
either  mediately  or  immediately.  All 
tenures  were  distributable  under  two 
general  heads,  according  as  the  services 
were  free  or  base;  and  consequently 
there  was  the  genenU  diviaon  of  tenures 
into  Frank-tenement  or  free-holding,  and 
Villeinage.  The  act  of  Charles  fl.  (12 
Car.  II.  c.  24)  abolished  military  ten- 
ares,  which  were  one  kind  of  fir^  ser- 
yices,  and  changed  them  into  the  other 
species  of  free  services,  namely  free  and 
oonunon  socage.  Thus  one  tenure  in 
socage  was  established  for  all  lands  held 
by  a  firee  tenure,  which  comprehended  all 
lands  held  of  the  king  or  others,  and  all 
tenures  except  tenures  in  frankalmoigne, 
copyhold,  and  the  honorary  services  of 
grand-serjeant^ ;  and  it  was  enacted  by 
Sie  same  act  that  all  tenures  which  should 
be  created  by  the  king  in  future,  should 
be  infree  and  common  socage.  It  is  par- 
ticularly provided  in  the  act  which  abo- 
lishes military  tenures,  that  it  shall  not 
alter  or  change  any  tenure  by  copy  of 
court-roll,  or  any  services  incident  thereto, 
nor  take  away  the  honorary  services  of 
grand-seijean^,  other  than  charges  inci- 
dent to  tenure  by  knights'  service. 

Thus  it  appears  tbat  tenure  is  still  a 
fundamental  principle  of  the  law  relating 
to  land  in  England. 

All  land  in  England  which  is  in  the 
hands  of  any  layman  is  held  of  some 
lord,  to  whom  the  holder  or  tenant  owes 
some  service.  It  is  by  doing  this  service 
that  the  tenant  is  entitled  to  hold  the 
land :  his  dulj  is  a  service,  and  the  right 
of  the  lord  is  a  Seignory.  The  word 
tenure  comprehends  the  notion  of  this 
duty  and  of  this  right,  and  also  the  land 
in  res^t  of  which  the  duty  is  due :  the 
land  is  a  Tenement.  As  already  ob- 
served, |11  land  is  held  either  mediately 
or  immediately  of  the  king;  and  ulti- 
mately all  land  is  held  of  the  king.  He 
who  is  the  owner  of  land  in  fee  simple, 
which  is  the  largest  estate  that  a  man 
can  have  in  land,  is  not  absolute  owner : 
he  owes  services  in  respect  of  his  ffee  (or 
fief),  and  the  seignory  of  the  lord  always 
subsists.  This  seignory  is  now  of  less 
value  than  it  was,  but  still  it  sabsists, 


The  nature  of  the  old  feodvis^.i 
tenant  had  the  use  of  theli]id,te^ 
ownership  remained  in  die  kxd:  fi 
this  is  still  the  case.  TheovaerdiV 
has  in  &ct  a  more  profitabkesitfes 
he  once  had;  but  he  still  owes  tert 
fealty  at  lea^  and  the  ownership  if 
land  is  really  in  the  lord  and  obis? 
in  the  king.  For  all  praoticsl  pi^ 
the  owner's  power  of  eiqofiDast  s 
complete  as  if  his  land  were  sUodai  ^ 
the  circumstance  of  its  not  bcsng  il^ 
has  several  important  piidkal » 
quences.  ^^_ 

No  land  in  Eng^d  can  be  witk^s 
owner.  If  the  last  owner  of  tiie  if  :> 
died  without  heirs,  and  without  £^ 
of  his  fte  by  will,  the  lord  tetetlKl: 
by  virtue  of  his  seignory.  If  iv^; 
aUened  to  a  person  who  has  a  esffic?- 
acquire  but  not  to  hold  land  in  ^^ 
the  king  takes  tiie  land ;  this  haf^'- 
the  case  of  lands  bemg  soldtosLf 
If  a  man  commits  treason,  bis  frK^'^ 
lands  axe  liable  to  be  forlbittdlD^^ 
and  his  oopvhold  estates  to  the  ^''^ 
the  manor,  m  the  form  and  sb^^ 
limitations  and  conditions  esp^' 
Law,  Crimihal,  p.  183.  If  a  BfiftC; 
mits  a  felony,  his  freehold  and  off >!' 
lands  are  subject  to  forfeiture  c^ 
manner  stated  in  Law,  Cbixikil  f  •' 
These  forfeitnies  are  oooseqaeooS' 
tenure. 

The  caseof  church  lands  seem  ss^- 
thing  peculiar.  They  are  held  by  *^ 
though  no  temporal  services  an  ^ 
This  is  the  tenure  in  fianlalBis?- 
which   is   explained   under  Fws^ 

WOIONE.  ^ 

Tenure  in  frankalmoigiie  is  i^" 
aetiy  what  it  was  before  tbe  l^ 
Charles  II.  was  pesa^  ChurA^ 
tiien,  which  axe  held  in  f^«*^ 
owe  no  temporal  services,  but  »? 
spiritual  services,  and  the  lori  •»  J  : 
they  are  held  must  be  cw?"^;^ 
owner.  And  this  condusicn  is  a^' 
witii  and  part  of  the  lawof  «o«^^ 
which  no  land  in  England  is  ej*'*"*?;! 
an  owner.  Church  land  difts  -  * 
land  held  by  laymen  in  this.^. 
benefidal  ownership  can  vent  re^' , 
the  lord,  for  all  spiritual  po*°f^^. 
the  nature  of  oorporstioiis  m^^' 
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iTson  dies,  the  corporation  sole  (as  he  is 
rmed  by  an  odd  contradiction  in  terms) 
not  extinct,  and  it  is  the  duty  and  right 
some  definite  person  to  name  a  sacces- 
r.  It  is  stated  by  Blackstone  (i.  470) 
at  **  the  law  has  wisely  ordained  that 
le  parson,  quatenus  parson,  shall  nerer 
e  any  more  than  the  king^  by  making 
im  and  his  successors  a  corporation ;  by 
hich  means  all  the  originsi  ri^ts  of  the 
irsonage  are  preserred  entire  to  the 
iccessor :  fbr  the  present  incumbent  and 
is  predecessors  who  lived  seven  centuries 
{o,  are  in  law  one  and  the  same  person/* 
at  notwithstanding  this  ingemous  at- 
mptto  make  one  man,  together  with 
thers  not  ascertained,  a  corporation, 
hich  term  means  one  juristical  person 
imposed  of  more  than  one  natural 
erson,  the  difficulty  really  is,  that  when 
parson  dies,  there  is  no  person  who  has 
legal  ownership  of  the  land  until  a  suc- 
essor  is  appointed,  if  Blackstone's  theory 
( true.  The  comparison  of  the  case  of  a 
arson  with  that  of  the  king  is  unapt,  fbr 
be  successor  to  a  deceased  king  is  ascer- 
lined  by  the  death  of  his  pr^eoessor ; 
at  the  successor  of  a  person  is  generally 
60ertained  by  the  will  of  some  other 
enon  being  exercised,  and  till  the  per- 
)n  entitled  to  appoint  a  parson  has 
amed  one,  and  he  has  been  duly  insti- 
ated,  the  lands  of  the  church  have  no 
^gal  owner,  unless  the  lord  is  the  owner, 
i'his  seignory  may  be  worth  nothing,  but 
t  still  exists.  The  difficulty  ma^  indeed 
«  solved  without  the  supposition  of  a 
eignory  still  existing,  and  in  the  follow- 
ng  manner*  There  is  succession  in  the 
ase  of  one  parson  succeeding  another, 
or  which  the  notion  of  a  corporation  is 
tot  necessary.  The  notion  of  succession 
s  this :  the  right  which  b  the  object  of 
he  succession,  continues  the  same;  the 
object,  that  is  the  person,  changes.  In 
►rder  to  constitute  strict  succession,  the 
lew  ownership  or  right  must  begin  at  the 
noment  when  the  former  ceases,  and  the 
lew  ownership  or  right  is  derived  from 
ipd  founded  on  a  former  ownership  or 
■jght  This  is  the  case  of  succession  to 
the  crown,  and  also  of  the  heir-at-law 
Jucceeding  to  real  property.  In  tiie  case 
)t  a  parson,  when  a  new  one  is  appointed, 
^»  Tight  by  a  fiction  at  law  commences 


at  the  time  when  his  predecessor's  right 
ceased,  though  an  interval  has  elapeied 
between  the  time  of  his  predecessor's 
death  and  his  own  appointment ;  and  this 
was  the  doctrine  which  the  Romans 
applied  to  tiie  case  of  a  heres  who  did  not 
take  possession  of  the  hereditas  till  some 
time  after  the  death  of  the  testator  or 
intestate.  This  subject  is  discussed  by 
Savigny,  ^ttem  des  Rdmisehen  RechtSy 
&c,  vol.  iii.  When  then  the  parson  dies, 
the  freehold  may,  according  to  this  doc- 
trine, be  considered  to  be  in  abeyance  till 
the  appointment  of  his  successor,  one  of 
the  few  instances  in  the  English  law  in 
which  it  is  said  that  a  freehold  estate  can 
be  in  abeyance. 

No  seignory,  in  the  sense  above  ex- 
plained, can  now  be  created  except  by 
the  king.  It  was  enacted  by  the  statote 
Qaia  Emptores  (18  Edw.  I.  c.  1),  that  all 
feofiinents  of  land  in  fbe  simple  must  be 
so  made  that  theftofiee  must  hold  of  the 
chief,  that  is,  the  immediate  lord  of  the 
aliening  tenant,  by  the  same  services  by 
which  the  tenant  held.  All  seignories 
exist  now  which  existed  at  the  time  when 
the  statute  of  Quia  Emptores  was  passed. 
A  lord  may  release  the  services  to  a 
tenant ;  but  it  would  be  consistent  that  the 
king  could  not  release  the  services  due  to 
him,  for  if  that  were  the  case  land  might 
become  allodial,  and  on  the  death  of  a 
person  without  heirs  there  mi^ht  be  land 
without  an  owner,  which  is  inconsistent 
with  the  ftmdamental  principles  of  law 
relating  to  English  land.  Still  it  is 
said  that  the  Hng  can  release  to  his 
tenant  all  services,  and  yet  that  the  tenant 
holds  of  him.  By  this  assumption  of  a 
still  subsisting  tenure  the  consequence 
above  mentioned  is  avoided. 

Tenure  of  an  imperfect  kind  ma^  be 
created  at  present  Wherever  a  particu- 
lar estate  is  created,  it  is  held  of  the 
reversioner  by  an  imperfect  tenure :  this 
is  the  common  case  of  landlord  and 
tenant  If  no  rent  or  other  services  are 
reserved  firom  the  tenant  of  the  particular 
estate  for  life  or  years,  the  tenure  is  by 
fealty  only,  and  he  may  be  required 
to  take  the  oath  of  fealty.  But  the  right 
of  the  reversioner  to  whom  services  are 
due  ia  solely  incident  to  the  reversion, 
and  is  created  at  the  same  time  with  it 
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The  perfect  tennre  originated  in  the  pure 
feudid  system,  in  which  the  seignory  of 
the  lord  wis  the  legal  ownership  of  the 
land,  and  the  tenant  owed  his  services  for 
the  enjoyment  of  it  The  only  perfect 
tenure  now  existing  is  Socage  tenure,  the 
services  of  which  are  certain,  and  con- 
sist, besides  fealty,  of  some  certain  annual 
rent.    [Socage.] 

The  right  of  wardship  was  one  of  the 
incidents  to  military  tenures.  The  lord 
had  a  right  to  the  wardship  of  his  infaot 
tenant  until  he  was  twenty-one  years  of 
age ;  and  this  right  was  in  many  respects 
prejudicial  to  &e  interests  of  the  heir. 
This  right  was  abolished  with  the  aboli- 
tion of  military  tenures.  The  right  of 
guardianship  to  an  infant  tenant  in  socage 
only  continues  to  the  ace  of  fourteen; 
but  the  act  of  Charles  11.  (12,  c  24) 
gave  a  &ther  power  by  deed  or  will, 
executed  as  the  statute  prescribes,  to 
fwpoint  a  ffuardian  to  any  of  his  children 
till  their  nill  age  of  twenty-one,  or  for 
any  less  time.  (See  I  Vict  c.  26.)  The 
guardian  in  socage  was  the  next  of  kin 
to  the  heir,  and  he  was  chosen  firom  that 
line,  whether  paternal  or  maternal,  from 
which  the  lands  had  not  descended  to 
the  heir,  and  consequently  such  guardian 
could  never  be  the  heir  of  the  in&nt 
This  wardship  then  had  no  relation  to 
tenure. 

If  the  services  due  in  respect  of  a  per^ 
&ct  tenure  are  not  rendered  bv  the  tenant 
to  the  lord,  he  may  distrain,  that  is,  take 
any  chattels  that  are  on  the  land  in  re- 
spect of  which  the  services  are  due ;  and 
an  imperfect  tenure  so  £u*  resembles  a 
perfect  one,  that  a  reversioner  can  dis- 
train for  the  services  due  fhun  the  tenant 
of  the  particular  estate. 

A  right  still  incident  to  a  seignory  such 
as  a  sul^ct  may  have  is  that  of  escheat, 
which  happens  when  the  tenant  in  fee 
simple  dies  without  leaving  any  heir  to 
the  land,  and  without  having  incurred 
any  forfeiture  to  the  crown,  as  for 
treason.  Such  a  right  exists  by  virtue  of 
a  seignory  created  before  the  statute  of 
Quia  Emptores.  It  has  been  observed 
that  the  acquisition  by  escheat  is  not  a 
purchase,  because  the  escheated  land  de- 
scends as  the  seignory  would  have  de- 
scended.     Forfeiture   is  another  right 


incident  to  a  seignory,  and  it  nay  hiffffi 
in  c<msequence  of  any  act  by  wfak^  a« 
tenant  breaks  his  fidelity  (fealty)  a  ^ 
lord  of  whom  he  holdL  It  thoor 
extends  to  other  cases  than  treaaoair 
felony.  This  subject  is  explained  ^ 
FoRFEiTDBE,  and  Tenant  asb  Li-r 
LOBD.  When  lands  are  forfestk* 
the  king  for  treason,  or  to  the  lotd  r 
felony,  Sie  tenure  is  extinguished :  c 
generallv,  in  whatever  way  lands  e& 
to  the  king  or  lord,  the  tenue  » i 
necessity  extinguished.  If  lands  cKbc 
to  the  kmg,  he  may  grant  them  agKi^ 
fee  simple. 

The  nature  of  tenure  will  be  bev 
understood  by  consulting  the  leUoviu 
articles:  Copyhold;  Fbci>ai.  Srssx 
Mamob;  Rent. 

TERM.  The  law  Terms  ai«  tfc^ 
portions  of  the  year  during  whidi  rir 
courts  of  common  law  nt  for  the  dcqci 
of  business.  They  are  foor  in  niis>?. 
and  are  called  Hilary  Term,  Easia  Tim 
Trinity  Term,  and  Michaelmas  Tos 
they  take  their  names  from  those  festhi» 
of  the  Church  which  immedialely  JP- 
cede  the  commencement  of  each.  Vi- 
rions acts  of  parliament  have  been  pa»^ 
relative  to  the  regulation  of  the  T<is^ 
The  statute  which  now  determines  wl 
is  the  11  Geo.  IV.  &  1  Wm.  IV.  c  V 
amended  by  1  Wm.  IV.  c.  S,  which  et 
acts  that  Hilary  Term  shall  bcgm  on  t^ 
11th  and  end  on  the  Slst  of  Jannan 
Easter  begin  on  the  1 5th  of  April  aad  «:- 
on  the  8th  of  May;  Trinity  b^in  cc :j 
22nd  of  May  and  end  on  the  12(1  >• 
June ;  Michaelmas  begin  on  tlie  iai  c 
end  on  the  25th  of  November.  Mocy 
is  in  all  cases  substituted  for  Sunday  mlii. 
the  first  day  of  Term  fiUls  on  Su^ 
During  Term  four  jud^  sit  in  ti^- 
court,  and  are  occupied  in  deoding  (c-*^ 
matters  of  law  only,  without  the  xntenc^ 
tion  of  a  jury.  The  fifkh  jndee  m  »'- 
court  sometimes  sits  alone  to  ^etena^ 
matters  of  smaller  importaaoe  or  r 
try  causes  at  Nisi  Prius.  By  the  f*- 
tute  1  &  a  Vict  c.  S3,  the  cob«  / 
common  law  are  empowered*  mpn  f^ 
ing  notice,  to  hold  sittings  out  of  Tcs 
for  the  purpose  of  dianogng  of  ^ 
busbess  thenjpending  and  nndeddri  Iv- 
fore  them,    lliese  sittings  am  eondis: 
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[1  the  same  manner  as  those  daring  the 
?erm,  except  that  no  new  business  is 
itroduced.  The  period  during  which 
bey  have  the  power  to  do  this  is  re- 
tricted  to  ''such  times  as  are  now  by 
iw  appointed  for  holding  sittings  at 
<f  isi  Pnus  in  London  and  Westminster." 
."*hese  times  are  appointed  by  1  Wm.  IV. 
.  70,  s.  7,  and  consist  of  **  not  more  than 
wenty-four  days,  ezclusiye  of  Sundays, 
fter  any  Hilary,  Trinity,  and  Michael- 
aas  Term,  not  more  than  six  days,  ex- 
lusive  of  Sunda3r8,  after  any  Easter 
Term,  to  be  reckon^  oonsecutiyely  after 
uch  Terms."  The  judges  are  also  em- 
K>wered  by  the  same  section  to  appoint 
uch  day  or  days  as  they  shall  ^hink  fit 
or  any  trial  at  bar  (that  is,  a  trial  before 
bur  judges  of  the  court),  and  the  time  so 
ippointed,  if  in  vacation,  is  for  the  pur- 
>oses  of  the  trial  to  be  deemed  a  part  of 
he  preceding  Term. 

There  is  also  a  provision  which  enables 
he  judges,  with  the  consent  of  the  par- 
ies, to  appoint  any  time  not  within  the 
wenty-four  days  for  the  trial  of  any 
tause'at  Nisi  Prins.  The  sittings  durins 
hese  twenty-four  and  six  days  are  called 
he  sittings  after  Term,  and  are  held  for 
he  trials  of  causes  at  Nisi  Prins  for 
London  and  Westminster,  which  places 
to  not  form  part  of  any  of  the  circuits, 
sittings  at  Nisi  Prius  are  also  held  for 
he  same  purpose  before  single  judges 
luring  Term  time,  but  no  spedal  juir 
^ases  are  taken  within  the  Term.  (Spel- 
nan,  Of  the  Terms;  3  BUckstone's  Com^ 
i75.) 

TERM  OF  TEARS  signifies  the  es- 
ate  and  interest  which  pass  to  the  person 
o  whom  an  estate  for  years  is  granted  by 
he  owner  of  the  fee.    [Estate.] 

TERRIER,  from  the  French  word 
£rrier,  a  land-book,  a  register  or  survey 
>f  lands.  Those  best  known  in  this  conn- 
.ry  are  the  eoclesiastJcal  terriers  made 
mder  the  provisions  of  the  87th  canon. 
They  consist  of  a  dettul  of  the  temporal 
possessions  of  the  church  in  the  parish, 
rhey  ought  to  be  signed  by  tiie  parson, 
ind  are  sometimes  also  signed  by  the 
churchwardens  and  some  of  the  substau- 
:ial  inhabitants  of  the  parish.  Their 
proper  place  of  custody  is  the  bishop's  or 
urcbdeacon's  registry:  a  copy  also  is  fre- 


quently placed  in  the  parish  chest  If  a 
terrier  is  proved  to  be  produced  from  the 
proper  custody,  and  therefore  ma^  be  pre- 
sumed to  be  ^nuine,  it  is  in  all  instances 
evidence  against  the  parson.  In  those 
instances  where  it  hais  been  signed  by 
churchwardens  elected  by  the  parish  or 
by  the  inhabitants,  it  is  also  evidence 
against  the  inhabitants  generally;  even 
against  those  occupying  lands  other  than 
the  lands  occupied  by  the  inhabitants  who 
signed  it  The  questions  in  respect  of 
which  a  terrier  is  generally  employed  as 
evidence  are  those  relating  to  the  glebe, 
tithes,  a  modus,  &c.  (Starkie,  On  Em- 
dence,) 
TEST  ACT.  [Established  Chubch  ; 

NONCONFOBMITT.1 

TESTAMENT.    [Will.] 
TESTE  OF  A  WRIT.      [Wbit.] 
TESTIMONY.    [Evidence.] 
THEATRE.    Before  the  reign  of  Eli- 
sabeth theatrical  representations  appear 
to  have  been  subject  to  no  legal  restraint 
beyond  the  liability  of  those  who  con- 
ducted them  to  the  vagrant  laws. 

But,  although  players,  as  such,  were 
subject  to  no  general  legal  restrictions,  it 
is  probable  that  the  practice  of  granting 
licences  from  the  crown  to  such  persons 
prevailed  as  early  as  the  reign  of  Henry 
VlII.  The  earliest  theatrical  licence 
ftrom  the  crown  now  extant  is  that 
granted  by  Queen  Elizabeth,  in  1574,  to 
James  Burbage  and  four  otiier  persons, 
"  servants  to  the  Earl  of  Leicester,"  which 
contains  a  proviso  that  the  performances 
thereby  antiiorized,  before  tney  are  pub- 
lidy  represented,  shall  be  seen  and  al- 
lowed by  the  queen's  master  of  the  revels ; 
a  stipulation  analo^us  to  the  licence  of 
the  lord  chamberlain  under  the  Licensing 
Act  at  the  present  day.  These  licences 
from  the  crown  were  originally  nothing 
more  than  authorities  to  itinerate,  which 
exempted  strolling  players  from  being 
molested  by  proceedings  taken  under  the 
laws  or  prodamations  against  vagrants, 
and  also  superseded  the  necessity  of 
licences  ftrom  local  magistrates. 

Although  theatrical  representations 
became  much  more  general  in  the  reigns 
of  James  I.  and  Charles  I.,  no  laws  were 
enacted  for  their  regulation,  with  the 
exception  of  the  stat  1  Car.  I.  c.  1,  which 
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suppressed  the  performance  of**  interlades 
and  common  plays  "  upon  the  Lord's  Da^. 
An  ordinance  of  the  Long  Parliament,  m 
1648,  was  directed  to  the  suppression  of 
all  stage-plays  and  interludes,  but  though 
occasionally  enforced  with  much  rigour, 
it&iled  to  abolish  these  entertainments. 
The  Stat  12  Ann.  stat  2,  c  23,  in  general 
terms,  classed  players  of  interludes  as 
rogues  and  Tagabonds ;  but  the  stat  10 
Geo.  II.,  c.  28,8. 1,  expounded  the  former 
statute,  by  enacting  tnat  *«  every  person, 
who  should  for  hire,  gain,  or  reward,  act, 
represent,  or  perform  any  play  or  other 
entertainment  of  the  stase,  or  any  part 
tkerein,  if  he  shall  not  have  any  legal 
settlement  where  the  offence  should  be 
committed,  without  authority  by  patent 
from  the  king,  or  licence  from  the  lord 
chamberlain,  should  be  deemed  a  rogue 
and  vagabond  within  the  stat  12  Ann." 
This  provision  is  now  repealed  by  the  stat 
5  Geo.  IV.  c.  83,  and  players  as  such, 
whether  stationary  or  itinerant  are,  at 
the  present  day,  not  amenable  to  the  law 
as  rogues  and  vagabonds.  By  the  2nd 
section  of  the  above  statute,  10  Geo.  II. 
c  28,  which,  with  the  exceptions  just 
mentioned,  is  still  in  iull  operation,  and 
forms  the  law  of  the  metropolitan  thea- 
tres, it  is  enacted  generally,  that  "  every 
person  who  shall,  without  a  patent  or 
licence,  act  or  perform  any  entertainment 
of  the  stage  for  hire,  gain,  or  reward, 
shall  forfeit  the  sum  of  bOW  By  the  Srd 
section  it  is  declared,  that "  no  person 
shall  for  hire,  gain,  or  reward  act,  per- 
form, or  represent  any  new  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
parts  therein;  or  any  new  act  scene,  or 
other  part  added  to  any  old  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
new  prologue  or  epilogue,  unless  a  true 
copy  thereof  be  sent  to  the  lord  cham- 
berlain of  the  king's  household  for  the 
time  being,  fourteen  days  at  the  least  before 
the  acting,  representing,  or  performing 
thereof,  together  with  an  account  of  the 
play-house  or  place  where  the  same  shall 
oe,  and  the  time  when  the  same  is  first  in- 
tended to  be  first  acted,  represented,  or 
performed,  signed  by  the  master  or  ma- 
nager."   The  4th  section  authorizes  the 


lord  chamberlain  to  pn^ibit  the  po^n:- 
ance  of  any  theatrical  enteitamBm.si 
subjects  the  persons  infirinsisg  ihs  p- 
hibition  to  a  penal^  of  50^  asd  tk  k^ 
feiiure  of  their  patent  or  lieenoB.  Ti 
5th  section  provides  that  ''no  pes: 
shall  be  authorized  by  pfttent  froa  t 
crown,  or  licence  from  the  lord  dae^ 
lain,  to  act  represent  or  perfom  &rb 
or  reward,  any  interlude,  tragedy.  a» 
dy,  opera,  play,  fiiroe,  or  odier  aiiate: 
ment  of  the  stage,  in  any  part  of  G-^ 
Britain,  except  in  the  city  of  Westssfif 
and  within  the  liberties  thervo^  9si : 
such  places  where  the  kin^  shall  pers- 
ally  reside,  and  during  sacfa  resdsr 
only."  The  7th  section  ensets.thi:*'^ 
any  interlude,  tragedy,  o(»nedy,  c^ 
play,  farce,  or  other  entertainmoit  oc'  ^ 
stage,  or  any  act  scene,  or  port  tits^ri 
shall  be  acted,  represented,  or  pttibrs^i 
in  any  house  or  place  where  wi2ie.£k 
beer,  or  other  liquors  shall  be  »«i  tf 
retailed,  the  same  shall  be  deemed  t»  i« 
acted,  represented,  and  perfonnej  tr 
gain,  hire,  and  reward."  Witfais  i  irv 
years  after  the  passing  of  this  act  cf  pr 
liament,  the  clause  which  restricted  ^ 
power  of  granting  patents  by  tbe  cr.r; 
to  theatres  within  the  city  of  Wetfs:r.- 
ster  and  places  of  royal  resdence.  va 
found  to  be  productive  of  inconviaikco;. 
and  special  acts  of  parliament  were  passed 
which  exempted  several  large  towoi.^ 
which  such  entertainments  were  dea3^ 
fh>m  the  operation  of  that  danse,  o£ 
authorized  the  king  to  grant  letters  t^ 
establishing  theatres  in  such  pUoes.  I> 
stances  of  statutes  of  this  kind  cca' 
widi  respect  to  Bath,  in  stat  S  Geo.  lU 
c*  10 ;  with  respect  to  Liverpool,  ia  ^ 
stat  11  Geo.  III.  c  16 ;  and  with  rtsfii 
to  Bristol,  in  the  stat  18  Geo.  III.  c  S 

A  further  relaxation  of  tbe  nik  esa- 
blished  by  the  stat  10  Geo.  II.  e.  2S.  fj- 
the  regulation  of  theatrical  peribnDa2s«& 
was  effected  by  the  statute  28  Gea  III 
c.  30,  in  &vour  of  places  which  ooold  ot 
be  expected  to  bear  the  expense  ^ssft- 
cial  act  of  parliament  By  tlds  IsGi* 
statute,  the  justices  of  the  peace  at  gts^ 
n\  or  quarter  sessions  are  aathonsed  c^ 
license  the  performance  of  any  codb  t7> 
gedies,  comedies,  interludes,  operM,  pb}  v 
or  iS&roes  as  are  represented  at  die  pai^ 


THEATRE. 


[  809  ] 


.  TITHES. 


>r  licensed  theatres  in  Westminster,  or  as 
lave  been  submitted  to  the  Lord  Cham- 
>erlain,  at  an^  place  within  their  juris- 
liction  not  within  20  miles  of  London, 
iVestminster,  or  Edinburgh,  or  8  miles 
>f  any  patent  or  licensed  theatre,  or  10 
niles  of  the  king's  residence,  or  14  miles 
»f  either  of  the  universities  of  Oxford  or 
Cambridge,  or  2  miles  of  the  outward 
imits  of  any  place  having  peculiar  juris- 
Liction. 

The  penalties  imposed  by  the  stat  10 
3eo.  II.  c.  28,  being  fbund  in  practice 
nsnffident  to  prevent  the  performance  of 
lieatrical  entertainments  without  licence, 
Lud.  great  evils  being  alleged  to  follow 
rozn  the  resort  of  the  Tower  orders  in  Lon- 
Lon  to  such  entertainments,  the  legislature, 
n  the  year  1639,  gave  additional  powers 
o  tbe  metropolitan  police  for  their  preven- 
ion.  By  the  46th  section  of  the  stat.  3 
Sc  3  Vict  c  47,  '*  the  commissioners  of 
>orice  are  empowered  to  authorize  a  su- 
>erintendent,  with  such  constables  as  he 
nay  think  necessary,  to  enter  into  any 
louse  or  room,  kept  or  used  within  the 
netropolitan  police  district  for  stage 
>lays  or  dramatic  entertainments,  into 
which  admission  is  obtained  by  payment 
>f  money,  and  which  is  not  a  licensed 
heatre,  and  to  take  into  custody  all  per- 
toos  who  shall  be  found  therein  without 
awful  ezcDse."  The  same  clause  enacts 
hat  **  every  person  keeping,  using,  or 
cnowingly  letting  any  house  or  other 
;encment  for  the  purpose  of  being  used  as 
in  unlicensed  theatre,  shall  be  liable  to  a 
penalty  of  20/.,  or,  in  the  discretion  of 
he  magistrate,  ma^  be  committed  to  the 
[louse  of  Correction,  with  or  without 
lard  labour,  for  two  calendar  months; 
md  eveiy  person  performing  or  b^g 
herein  without  lawful  excuse  shall  be 
iable  to  a  penalty  of  forty  shillings." 

The  3  &  4  Wm.  IV.  c.  15,  and 
aibsequent  acts,  regulate  property  in 
iramatic  compositions.  [Coptbioht,  p. 
542.] 

THEFT.    [Law,  Criminal.] 

THEODOSIAN    CODE.     [Consti. 

rUTIONS,  ROHAK,  p.  621.1 

THIRTY-NINE  ARTICLES.  [EwA- 
SLiSHED  Church.] 
THREATENING  LETTERS.  [Law, 

Z^XINAL,  p.  194.] 


TIMBER  TRADE.  [Tax,  Taxa- 
tion.] 

TIN  TRADE.    [Mines.] 

TITHES  are  the  tenth  part  of  the  in- 
crease vearly  arising  and  renewing  fW)m 
the  profits  of  lands,  me  stock  upon  lands^ 
and  the  personal  industry  of  the  inhabit-^ 
ants,  and  are  offerings  payable  to  the 
church,  by  law.  Under  the  Jewish  sys* 
tem,  the  tenth  part  of  the  yearly  increase 
of  tiieir  goods  was  due  to  the  priests. 
(Numbers  xviii.  21  ;  Deut,  xiv.  22 ; 
Levit.  xxvii.  30,  32.) 

In  the  earliest  ages  of  the  Christian 
church,  ofierings  were  made  by  its  mem- 
bers at  the  altar,  at  collections,  and  in 
other  ways ;  and  such  payments  were  en- 
joined by  decrees  of  the  church,  and 
sanctioned  by  general  usage.  For  many 
centuries,  however,  they  were  voluntary. 
But  when  the  church  had  increased  m- 
power,  and  began  to  number  amongst  its 
members  many  who  adhered  to  it  because 
it  was  the  prevailing  religion,  it  was 
found  necessary  to  enforce  certain  fixed 
contributions  for  the  support  of  the  mi- 
nisters of  religion.  The  church  relied 
upon  the  example  of  the  Jews,  and 
claimed  a  tepth.  Meanwhile,  the  con- 
version of  temporal  princes  to  Christian- 
ity, and  their  zeal  in  fiivour  of  their  new 
fiuth,  enabled  the  church  to  obtain  the 
enactment  of  laws  to  compel  the  payment 
of  tithes.  In  England,  the  first  instance 
of  a  law  for  the  offering  of  tithes  was 
that  of  Offa,  king  of  Mercia,  towards 
the  end  of  the  eighth  century.  He  first 
gave  the  church  a  civil  right  in  tithes, 
and  enabled  the  clergy  to  recover  them 
as  their  legal  due.  The  law  of  Ofia  was 
at  a  later  period  extended  to  the  whole  of 
England  by  King  Ethelwulph.  (Prideaux, 
On  Takes,  167.) 

At  first,  though  every  man  was  obliged 
to  pay  tithes,  the  particular  church  or 
monastery  to  which  they  should  be  pud 
appears  to  have  been  left  to  his  own  op- 
tion. In  the  year  1200,  however,  Pope 
Innocent  III.  directed  a  decretal  epistle 
to  the  archbishop  of  Canterbury,  in  which 
he  enjoined  the  payment  of  tithes  to  the 
parsons  of  the  respective  parishes.  This 
parochial  appropriation  of  tithes  has 
ever  since  been  the  law  of  England. 
(Coke,  2  Inst.,  641.) 
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The  tithes  thus  payable  were  of  three 
lands— preedial,  mixedf  and  penonaL 
Pradial  tithes  are  sach  as  arise  immedi- 
ately from  the  groand,  as  grain  of  all 
sorts,  fruits,  and  herbs.  Mixed  tithes 
arise  tnm  things  nourished  by  the  earth, 
as  colts,  calves,  pigs,  lambs,  chickens, 
milk,  cheese,  and  eggs.  Pergonal  tithes 
are  paid  from  the  profits  arising  ftnom  the 
labour  and  industry  of  men  engaged  in 
trades  or  other  occupations;  being  the 
tenth  part  of  the  clear  gain,  after  denot- 
ing all  charges.  (Watson,  On  TYthes,  c. 
49.)  It  is  sometimes  stated  that  personal 
tithes  seem  to  have  been  generally  com- 
muted for  the  more  moderate  tribute  of 
Easter  Offerings ;  unless  in  fishing-towns, 
or  other  places  where  peculiar  circum- 
stances have  caused  a  continuance  of  the 
primitive  usages.  (Burton,  Compend.  of 
the  Law  of  Real  Property,  §  1173.) 

Tithes  are  fhrtfaer  divided  into  areait 
and  smalL  The  great  tithes  consist  of 
com,  hay,  wood,  &c.;  tiie  small  tithes 
consist  of  the  prsDdial  tithes  of  other 
kinds,  tcMzether  with  mixed  and  personal 
tithes.  This  distinction  is  arbitrary,  and 
not  dependent  upon  the  relative  value  of 
the  different  kinds  of  tithe  within  a  par- 
ticular parish.  Potatoes,  for  instance, 
grown  in  fields,  have  been  adjudged  to 
be  small  tithes,  in  whatever  quantities 
planted  (Smith  v,  Wyatt,  2  Atk.,  364), 
while  corn  and  hay  in  the  smallest  portions 
still  continue  to  be  treated  as  great  tithes. 
The  distinction  is  of  material  consequence, 
as  great  tithes  belong,  of  right,  to  the 
rector  of  the  parish,  and  small  tithes  to 
the  vicar. 

No  tithes  are  paid  for  quarries  or 
mines,  because  their  products  are  not  the 
increase,  but  are  part  of  the  substance 
of  the  earth.  There  may,  however,  be 
tithes  of  minerals  by  custom.  Neither 
are  houses,  considered  sedately  from 
the  soil,  chargeable,  as  having  no  annual 
increase.  By  the  common  law  of  Eng- 
land no  tithe  is  due  for  wild  animals 
such  as  fish,  game,  &c;  but  there  are 
local  customs  by  which  tithe  has  been 
paid  from  such  things  from  time  imme- 
morial, and  in  those  places  such  custom- 
ary tithes  may  be  exacted.  Tame  ani- 
mals, kept  for  pleasure  or  cariosity,  are 
also  exempt  fh>m  tithes. 


Tithes  were  originally  paid  i&  bai, 
that  is,  the  tenth  wheat-sl^a^  &e  ^ 
lamb  or  pig^  as  the  case  migfatk'ar 
longed  to  the  parson  of  the  pari^  b£ 
tithe.  The  inconvenience  and  toc: 
of  such  a  mode  of  pavment  are  i^st 
but  no  attempt  had  been  made  ic  s 
country,  till  very  reeentiy,  to  intrt 
a  general  improvement  in  the  bcgt 
collection.  The  inconvenieDee  of  pri 
tithes  in  ^nd  must  long  since  faa^  \^- 
felt,  and  certain  modes  of  obriiss 
were  occasionally  practised.  Stmsat 
the  owner  of  land  wonld  enter  is  • 
composition  with  the  parson  or  v£: 
with  the  consent  of  the  ordinairasc 
patron  of  the  living,  by  whid  k^ 
land  should  be  altogether  discharged  ^' 
tithes,  on  conveying  other  land  for  tb;> 
of  the  church,  or  making  compesi^ 
In  other  words,  the  owno*  of  the  bad  j? 
chased  an  exemption  from  tithes.  ^i^ 
arrangements  between  landownavaa^;^ 
church  were  recognised  by  law ;  beit^ 
found  that  they  were  often  injniiois  *» 
church  by  reason  of  an  insaffidesi^ 
being  given  for  the  tithes.  Tbeaet$lE> 
zabeth,  c.  19,  and  13  Elizabeth,  c  lavr 
accordingly  passed,  which  dialed  sr-" 
bishops,  bishops,  colleges,  deans,  ete«^ 
hospitals,  parsons,  and  vicars,  from  ff> 
ing  any  alienation  of  their  propem  i^^ 
longer  tenn  than  twen^-one  yoR*^ 
three  lives.  In  order  to  establi^  v  '* 
emotion  from  tithes  on  the  grcHzudd* 
real  composition,  it  is  therefore  neo?^ 
to  show  that  such  composition  bad  ^-^• 
entered  into  before  the  statutes  of  El^ 
beth.  Since  that  time  compostioBS  V 
rarely  been  made,  except  under  the  c 
thority  of  private  acts  of  pariiain«t 

Another  method  of  avoidiug  tk  p? 
ment  of  tithes  in  kind  was  by  »  ^f* 
dednuwdi,  commonly  called  a  ^ 
This  con«stB  of  any  costom  in  &  j*'^ 
cular  place,  by  which  the  «f^ 
mode  of  collecting  tithes  has  bee&  sK^ 
seded  by  some  special  manner  of  ^i^ 
In  some  parishes  the  custom  bv  T 
vailed,  time  out  of  mind,  of  payiof  ^  ^ 
tain  sum  of  money  annually  tor  even  f 
of  land,  in  lifeu  of  tithes.  In  c^* 
smaller  quantity  of  produce  is  gi*^*^ 
the  residue  is  made  up  in  laboar,*^ 
1 2th  sheaf  of  wheat  insiead  of  ^  ^ 


TITHES. 


[811] 


TITHES. 


rat  to  be  housed  or  threshed  by  the 
ithe-payer. 

A  large  portion  of  the  land  of  Eng^ 
and  and  Wales  is  tithe-free  from  Tarious 
taases.  Some  has  been  exempted  under 
-eal  composition,  as  already  explained, 
tnd  some  by  prescription,  which  sup- 
xMtes  a  composition  to  have  been  for- 
nerly  made.  The  most  frequent  ground 
»f  exemption  is  that  the  land  once  be- 
onged  to  a  reli^ous  house,  and  was  there- 
ore  discharged  in  followingmanner : — All 
ibbots,  priors,  and  other  heads  of  religious 
louj^es,  originally  paid  tithes  from  the 
ands  belonging  to  them,  until  Pope 
Paschal  II.  exempted  all  spiritual  persous 
*rom  paying  tithes  of  lands  whicn  were 
n  their  own  hands.  This  general  dis- 
charge continued  till  the  time  of  King 
fclenry  II.,  when  Pope  Adrian  IV.  re- 
strained it  to  the  three  religious  orders  of 
Cistercians,  Templars,  and  Hospitalers, 
to  whom  Pope  Innocent  III.  added  the 
Praemonstratenses.  These  four  orders, 
>n  account  of  their  exemption,  were 
sommonly  called  the  privileged  orders. 
The  Council  of  Lateran,  in  1215,  further 
restrained  this  exemption  to  lands  in  the 
occupation  of  those  religious  orders  of 
whicn  they  were  in  possession  before  that 
30UDcil.  Bulls  were,  however,  obtained 
for  discharging  particular  monasteries 
from  the  payment  of  tithes,  which  would 
not  otherwise  have  been  exempt;  by 
which  means  mucn  land  has  been  ever 
iince  tithe-ftee.  Another  mode  by  which 
lauds  belonging  to  religious  houses  be- 
came not  liable  to  the  payment  of  tithes 
was  that  of  tiiit^y  ^  posaeman;  as 
where  the  lands  and  the  rectory  belonged 
to  the  same  establishment,  which  would 
aot,  of  course,  pay  tithes  to  itself.  Yet 
;he  lands  were  not  absolutely  discharged 
\yj  this  unity  of  possession,  for,  upon  any 
iisunion,  the  pajrment  of  tithes  was  re- 
rived  ;  so  that  the  union  only  suspended 
:he  payment.  The  act  31  Hen.  VIII.  c. 
13,  which  dissolved  several  of  the  reli- 
^ous  houses,  continued  the  discharge  of 
their  lands  fhim  tithes,  though  in  the 
possession  of  the  kiog  or  any  other  per- 
son by  grant  from  uie  crown;  and,  in 
consequence  of  this,  the  lands  of  many 
laymen  which  were  granted  by  the 
;rown  are  tithe-firee,  and  the  right  to 


tithe  and  the  property  in  many  rectoriei 
are  vested  in  laymen.  Many  monas- 
teries had  previously  been  dissolved  by 
act  of  parliament,  but  as  no  such  clause 
as  that  contained  in  the  31  Hen.  VIII. 
had  been  introduced  into  other  acts,  the 
lands  of  the  monasteries  dissolved  by 
them  became  chargeable  with  tithes. 

We  have  stated  enough  concerning  the 
nature  of  tithes  and  the  various  circum- 
stances affecting  them,  to  show  how  com- 
plicated must  be  the  laws,  and  how  en- 
'  tangled  the  interests  of  different  partieg 
who  had  to  paj  or  to  receive  them.  The 
payment  of  tithes  in  kind  has  been  a 
cause  of  constant  dispute  between  cler^ 
gymen  and  their  parishioners.  With  the 
best  intentions  on  both  sides,  the  very 
nature  of  tithes  is  such,  that  doubts  and 
difficulties  must  arise  between  them ;  and 
even  where  there  is  no  doubt,  the  form  and 
principle  of  payment  are  odious  and  dis- 
couraging. The  hardships  and  injustice 
of  tithes  upon  the  agriculturist  are  well 
described  by  Dr.  Paley :— "  Agriculture 
is  discouraged  by  every  constitution  of 
landed  property  which  lets  in  those  who 
have  no  concern  in  the  improvement  to  a 
participation  of  the  profit ;  of  all  institu- 
tions which  are  in  this  way  adverse  to 
cultivation  and  improvement,  none  is  so 
noxious  as  that  of  tithes.  A  claimant 
here  enters  into  the  produce  who  con- 
tributed no  assistance  whatever  to  the 
production.  When  years  perhaps  of  care 
and  toil  have  matured  an  improvement; 
when  the  husbandman  sees  new  cropa 
ripening  to  his  skill  and  industry;  the 
moment  he  is  ready  to  put  his  sickle  to 
the  grain,  he  finds  himself  compelled 
to  divide  his  harvest  with  a  stranger.*' 
{Moral  and  Political  Philosophy^  chapter 
xii.) 

If  tithes  then  be  in  principle  an  inju- 
rious and  restrictive  tax  upon  agriculture, 
and  if  the  mode  of  collection  be  vexatious, 
it  became  the  duty  of  a  legislature  to 
provide  a  remedy  for  these  evils.  But 
tithes  are  unlike  any  other  tax,  which 
being  found  injurious  to  the  state,  may  be 
removed  on  providing  others.  They  are 
not  the  property  of  the  state :  they  are 
payable  not  only  to  spiritual  persons,  but 
to  lay  impropriators ;  they  have  been  the 
subject  of  innumerable  private  bargains ; 
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ted  has  been  sold  at  a  higher  prioe  on 
aooount  of  its  exemption  from  time ;  the 
▼aloe  of  the  patronage  of  the  greater 
portion  of  the  liTings  of  this  coontiy  is 
dependent  upon  the  existing  liability  of 
land  to  tithes;  in  short,  the  Tarioos  rela^ 
tions  of  socie^  have  been  fbr  centuries  so 
closely  connected  with  the  receipt  and 
payment  of  tithes,  that  to  have  abolished 
them  would  ha^e  been  injustice  to  many, 
and  no  advantage  to  the  community ;  for 
the  whole  profit  would  immediately  have 
been  enjoyed  by  those  whose  lands  were 
discharged  from  payments  to  which  they 
had  always  been  liable,  and  subject'  to 
which  they  had  most  probably  been  pur- 
chased. 

As  for  these  reasons  the  extinction  of 
tithes  was  impracticable,  a  commutation 
of  them  has  been  attempted  and  has  been 
found  most  sucoessAil.  I>r.  Paley,  who 
saw  so  clearly  the  evils  of  tithes,  himself 
suggested  this  improvement  **  No  measure 
of  such  extensive  concern  appears  to  me 
so  practicable,  nor  any  single  alteration 
so  beneficial,  as  the  conversion  of  tithes 
into  com^rtHts.  This  commutation,  1 1 
convinced,  mi^ht  be  so  adjusted  as  to 
secure  to  the  tithe-holder  a  complete  and 
perpetual  equivalent  for  his  interest,  and 
to  leave  to  industry  its  full  operation  and 
entire  reward."  {Moral  and  PoUtieal 
Pkihsophy,  chapter  xii.)  This  principle 
of  commutation  was  first  proposed  fo  be 
applied  by  the  legislature  to  Ireland.  In 
addition  to  the  common  evils  of  a  tithe 
system,  that  country  was  labouring  under 
another.  The  mass  of  the  people,  who 
are  Roman  Catholics,  were  paying  tithes 
to  a  Protestant  clergy.  Resistance  to  tiie 
payment  of  tithes  had  become  so  general 
that  a  commutation  was  deemed  abMlutely 
necessary  for  the  safety  of  the  church  of 
Ireland.  It  was  recommended  by  com- 
mittees of  both  houses  of  parliament  in 
1832,  but  not  finally  carried  into  effect 
until  1838. 

The  statutes  fbr  the  general  commu- 
tation of  tithes  in  England  are  the  6  &  7 
Will.  IV.   c  71,  the  7  WUl.  IV,    and 

1  Vict,    c  69,  the  1  &  2  Vict  c  64,  the 

2  &  3  Vict  c.  32,  and  the  6  &  6  Vict 
c.  64.  Their  object  is  to  substitute  a  rent- 
charge,  payable  in  money,  but  in  amount 
varying  according  to  the  average  price  of 


com  for  seven  preceding  van.  fen!) 
tithes,  whether  payable  under  t  main  7 
composition,  or  not     A  voloBtan  kr- 
ment  between  the  owners  of  the  liaia 
of  the  tithes  was  first  promoteiais 
case  of  no  such  agreement,  a  eoBipor 
commutation  was  to  be  effected  bf  o 
misaoners.    In  case  of  dispute,  jipts 
was  made  fi>r  the  valuation  and  ufcnr 
ment  of  tithe  in  everr  parish.    Hie  rt 
charge  was  to  be  thus  calculated:  2 
comptroller  of  com  rethms  is  nfc" 
to  publish  in  January  the  A^cnf*  ^ 
of  an  imperial  bushel  of  fintidi  lia 
barley,   and   oais,  computed  fraa  a 
weekly  averages  of  the    earn  rbi 
during  seven   preceding  yean    ^^ 
rent-i^arge  is  to  be  of  the  valoeo/s^ 
number  of  imperial  bushels  aod  dediL. 
parts  of  an  imperial  bushel  of  «te 
barley,  and  oats,  as  the  same  wool^  b^ 
purchased  at  the  prices  so  aseenuM^ci 
published,  in  case  one-third  of  tuck  le^- 
charge  had  been  invested  inthe  porditf 
of  wheat,  one-third  in  bariej,  vi  -^ 
remainder  in  oats.  For  exam^e.  9^ 
the  value  of  the  tithe  of  a  parish  10  ^ 
been  settied  by  agreement  or  by  iviri* 
300/.,  and  that  the  average  price  of  vv^^ 
for  the  seven  preceding  years  had  bti'- 
10s.  a  bushel,  of  barley  5s^  vaid^ 
29.  6rf.;  the  300i.  would  then  re^-^ 
200  bushels  of  wheat,  400  ho^  ^ 
barley,  and  800  bushels  of  oat&  H  «• 
ever  much  the  average  prices  of  oon^ 
fluctuate  in  future  years,  a  som  cqo^  ^. 
value  to  the  same  number  of  hasfaeb-- 
each  description  of  com,  acawhaf* 
such  average  prices,  will  be  pa^i**  ^ 
the  tithe-owner,  and  not  an  UDvarrisg  ^ 
of  8OOZ.    The  quantity  of  com  is  tt*- 
but  the  money  payment  to  thf  ccr 
owner  varies  with  the  septemiisi  »^-** 
price  of  com.    Land  not  exceeds?  * 
acres  may  also  be  ^ven  by  a  !»"*•  * 
account  of  any  spintnal  beoefioe  or^ 
nity,  as  a  commutation  for  tithes  to  e«r 
siastical  persons,  but  not  to  by  rs^ 
priators,  (6  &  7  Will.  IV. c.  "1, s. »* 
By  the  last  Report  (1845)  of  the  n^ 
commissioners,  it   appears  thit  iln!*% 
voluntary  proceedings  have  coaac^^ 
in  9594  tiAe  districts;  6964 sgt*®;;;' 
have  been  received,  of  which  6616  »'• 
been  confirmed ;  4545  notioes  ftrD>^'' 
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Lwards  have  been  issued ;  3324  drafts  of 
M>iDpnl8ory  awards  have  been  receWed, 
>f  which  2831  have  been  confirmed; 
(338  apportionments  have  been  received, 
>f  which  7919  have  been  confirmed.  Of 
he  whole  bnsiness  of  assigning  rent- 
:har^  and  apportioning  them,  abont 
lalf  is  completed. 

The  complete  and  final  oommntation  of 
ithes  most  be  regarded  as  a  most  valuable 
neasure.  It  is  perfectly  fair  to  all  parties, 
ind  is  calcnlated  to  add  secaritr  and  per- 
nanence  to  the  property  of  the  church, 
ind  to  remove  all  grounds  of  discord  and 
ealonsy  between  the  dergjr  and  their 
)arishionerB.  Normustweomittomention 
in  improvement  in  the  mode  of  recovering 
ithes,  oonseouent  upon  the  commutation, 
rbere  were  formerly  various  modes  of  re- 
covery, in  the  ecclesiastical  as  well  as  in  the 
civil  courts,  and  before  justices  of  the  peace, 
ill  more  or  less  leading  to  unseemly  liti- 
pition.  The  present  mode  of  recovering 
iie  rent-charge,  if  in  arrear,  is  by  dis- 
xaining  for  it  upon  the  tenant  or  occu- 
>ier,  in  the  same  manner  as  a  landlord 
recovers  his  rent ;  and  if  the  rent-charge 
{ball  have  been  for^  days  in  arrear, 
possession  of  the  land  may  be  given  to 
the  owner  of  the  rent-charge  until  the 
irrears  and  costs  are  satisfied.  Indeed, 
the  whole  principle  of  the  Tithe  Com- 
mntation  Acts  is  to  strip  tithes  of  the 
character  of  a  tax,  and  to  assimilate 
iiem  as  much  as  possible  to  a  rent-charge 
ipon  the  land. 

TITHING.    [Shire.] 

TITLES  OP  HONOUR  arededpa- 
dons  which  certain  persons  are  entitled 
CO  claim  in  consequence  of  possessing  cer- 
tain dignities  or  stations.  They  vary 
n  a  manner  corresponding  to  the  variety 
}f  the  dimities.  Thus  Emperor,  King, 
Dzar,  Pnnce,  are  tides  of  nonour,  and 
the  possessors  of  these  dignities  are,  by 
common  consent,  entitied  to  be  so  deno- 
oEiinated,  and  to  be  addressed  by  such 
srms  as  Tour  Majesty  and  Your  Royal 
Highness.  These  are  the  terms  used  in 
Bngland,  and  the  phrases  in  use  in  other 
^untries  of  Europe  do  not  ^uch  differ 
From  them. 

The  five  orders  of  nobility  in  England 
ire  distinguished  by  the  reroective  tities 
>f  Duke,  Blarquii,  Earl,  Vlsoount,  and 


Baron:  and  the  persons  in  whom  the 
dignity  of  the  peerage  inheres  are  entitied 
to  be  designated  by  these  words;  and  if 
in  any  legal  proceedings  they  should  be 
otherwise  designated,  there  would  be  a 
misnomer  by  which  the  proceedings  would 
be  vitiated,  just  as  whoi  a  private  person 
is  wrongly  described  in  an  indictment; 
that  is,  ue  law  or  the  custom  of  the  realm 
guarantees  to  them  the  possession  of  these 
terms  of  honour,  as  it  does  of  the  dignities 
to  which  they  correspond. 

The  orders  of  nobility  in  other  Eu- 
ropean countries  difier  littie  from  our 
own.  Thev  have  their  Dukes,  Marquises, 
Counti,  Viscounts,  and  Barons. 

AnoUier  dignity  which  brin^  with  it 
the  right  to  a  titie  of  honour  is  that  of 
knightbood.  [Kmioht.]  The  Baronet, 
which  is  a  new  dignity,  originated  in  the 
reign  of  James  I.    [Babonst.] 

Besides  these,  there  are  the  ecclesias- 
tical dignities  of  Bishop  and  Archbikhop, 
which  bring  with  them  the  right  to  cer- 
tain titles  m  honour  besides  the  phrases 
by  which  the  dignity  itself  is  dedgnated. 
And  custom  seems  to  have  sanctioned  the 
claim  of  the  persons  who  possess  inferior 
dignities  in  the  church  to  certain  honour- 
able tides,  and-it  is  usual  to  bestow  on  all 
persons  who  are  admitted  into  the  clerical 
order  the  titie  of  Reverend,  a  tide  which 
was  formerly  given  to  others  quite  as  ap- 
propriately, to  judges  for  instance. 

There  are  also  i^demical  distinctioDS 
which  are  of  the  nature  of  tides  of  honour, 
although  they  are  not  usually  considered 
to  &11  under  the  denomination.  Munici- 
pal offices  have  also  tides  accompanying 
them ;  and  in  die  law  there  are  eminent 
offices  the  names  of  which  become  tides 
of  honour  to  the  possessors  of  them,  and 
which  bring  with  them  the  right  to  cer- 
tain terms  <n  distinction. 

All  tides  of  honour  appear  to  have 
been  originally  names  of  office.  The  earl 
in  England  had  in  former  ages  substan- 
tial duties  to  perform  in  his  countjr,  as 
the  sheriff  (the  Vice-Comes  or  Vice-EarU 
has  now;  but  the  name  has  remained 
now  that  the  peculiar  duties  are  gone,  and 
so  it  is  with  respect  to  other  dignities. 

Some  of  these  dignities  and  the  titles 
correspondent  to  them  are  hereditary. 
So  were  the  eminent  ofiioes  which  tb^ 


TOBACCO. 


[814] 


TOBACCO. 


designate  in  the  remote  ages*  wben  there 
were  duties  to  be  performed.  Henoe 
hereditary  titles. 

The  distinction  which  the  possession 
of  tides  of  honour  gives  in  society  has 
always  made  them  objects  of  ambition. 
Such  tides  exist  even  in  demooratical 
states,  as  in  the  United  States  of  North 
America ;  but  they  are  only  temporary 
and  annexed  to  certain  offices,  as  that  of 
President  The  hereditary  nature  of 
most  of  the  chief  tides  of  honour  in  Eu- 
ropean states  gives  them  a  different  cha- 
racter. 

Whoever  wishes  to  study  diis  subject 
will  do  well  to  resort  to  two  ffreat  works : 
one,  the  late '  Ileports  of  the  Lords'  Com- 
mittees on  the  aignity  of  the  Peerage ;' 
the  other,  the  large  treatise  on  *  Tides  of 
Honour/  by  the  learned  Selden.  The 
latter  was  first  printed  in  4to.,  1614; 
again,  with  large  additions,  folio,  1631. 

TOBACCO.  The  tobacco  duty  yields 
a  gross  revenue  of  above  3,500,000/.  a 
year ;  only  two  articles  of  foreign  pro- 
duction, sugar  and  tea,  bring  in  a  larger 
sum.  Since  1842  the  duty  has  been  3s. 
per  lb.  The  value  of  the  article  in  bond 
varies  from  2j(f.  to  6d.  From  1815  to 
1825  the  duty  was  is.  the  lb.  In  1825 
it  was  reduced  to  3s,  the  lb.  and  2s.  9d,  if 
it  was  the  produce  of  the  British  posses- 
sions in  America.  In  1842  the  duty  was 
made  3s.  also  on  tobacco  produced  in  the 
British  possessions  in  America.  I A  1786 
the  duty  in  Great  Britain  was  only  10</. 
per  lb. ;  but  in  the  following  year  it  was 
increased  to  is.  3d. ;  in  1796  to  U.  7d.; 
and  it  was  successively  increased  at  differ- 
ent times  until  it  amounted  to  4«.  in 
1815. 

For  the  following  years  the  consump- 
tion of  tobacco  and  die  population  for  each 
decennial  were; — 

Population.  Coiuamption.  Datv  per  lb. 
1801         10,942,646         16,514,998  Ibt.    'U.    Id, 
1811         12,609,864         14,983,243  2s,  2d. 

1821         14,391,631         12,983,198  4s. 

1881         16,539,318         1&,S50,018  3s. 

1841         18,53A,786         16,000,000  Sf. 

It  appears  that  the  consumption  in  1841 
was  considerablpr  Itsa  than  one  lb.  per 
head :  in  Prussia  it  is  three  lbs.  It  is 
impossible  to  believe  that  the  use  of  to- 
bacco has  declined,  or  even  been  station- 


ary, within  the  last  few  jeais:  tee  *   I 
little  doubt  indeed  of  its  liaving  bssHei 
though  the  returns  g^ve  adiffefasmt 
In  1828  only  8600  lbs.  of  dgan  )b 
dntj[  at  18s.  the  Ib.^  in  1831,  dx  fcr 
having  been  reduced  ooe-lialf,  $6,CC*  m 
were  entered  for  oonsamptioB;  ».' 
1841   there  were  entered    213,S't?& 
The  following  aocount  shows  the  ^ 
ties  of  unmanu&ctured  tobaceo  oa  «&- 
duty  was  paid  in  the  United  Ki^^ 
the  three  years  and  a  half  eodi^  »t 
1842:— 

England,  1839,  15,686,245  lbs.;  N 
15,475,431  lbs.;  1841,  I4^90,ld  J» 
half-year  ending  5th  July,  184:2,  7,Ua  ' 
lbs.      Scodand,    1839,    2,082,4€§  K 

1840,  2,071,350  lbs.;  1841,  2»1«3:j-. 
lbs.;  half-year  ending  5th  Jolv.  is: 
2,575,022  lbs.  Ireland,  1899, '  6 a: - 
lbs.;  1840, 5,355,617  lbs. ;  1841.  5.4:a.-: 
lbs.;  half-year  ending  5th  July,  \^ 
^,663,522  lbs.  United  Kii^dom.  ly' 
22,971,406  lbs.;   1840,  22,902,3^5  U 

1841,  22,095,588  lbs.;  half-year  esffi: 
5di  July,  1842,  10,827,710  lbs. 

The  following  are  the  <tvsntitks  :^ 
tained  for  home  consumption  and  ik  z^ 
amount  of  duty  received  in  184^  lu 
1844:— 

1843.  1844. 

U&manabetared 

tobacco  22,361,380  Ih*.    a3,MTJ3«  >- 

Hanufkctured,  or 
dgan    .     .  248,614  as«^r« 


Net  amount   of 
duty  received     ie3,525,26d 


X5,71«,S4' 


There  is  both  smuggling  and  esuessr 
adulteration  of  tobacco ;  an  act  wm  pssftw 
(5  &  6  Victoria,  c  93)  intended  to  Kax<^ 
one  of  the  sources  of  loss  u>  the  mrfsjt 
by  again  subjectbg  the  mano^Kiw? 
and  dealers  to  the  supervision  of  Us  n 
cise.  Up  to  1825  lK>th  a  custoos  £« 
exdse  duty  was  collected  on  tobacco;  li 
since  that  year  the  duty  has  been  w^: 
collected  by  the  officers  of  the  cusMsEf : 
the  ports  of  importation.  A  stria  san/ 
of  the  mannfucturers'  premises,  ari  < 
registry  of  their  operations  and  the  s::^ 
of  the  retul  dealers,  were  still  kept  >-'• 
by  the  ex 'se.  though  they  no  longer  co- 
lected  any  duty.  This  sorrej  ve  :. 
lengdi  abolished  in  1840  by  the  3  ^ 
4  VlcL  c  18:  it  is  now  peitiaUy  iee» 
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»l.i8hed.  The  nature  of  the  adnlterationff 
practised  mar  be  gathered  from  one  of 
lae  clauses  of  the  Act  5  &  6  Vict.,  which 
>xt>hibits,  under  a  penalty  of  200/.,  manu- 
sB^urers  having  in  their  possession  **  any 
(«:igar,  treacle,  molasses,  or  honey,  or  any 
^ommings  or  roots  of  malt,  or  any  ground 
:>T  unground  roasted  grain,  ground  or  un- 
l^round  chicory,  lime,  sand  (not  being  to- 
i>a.cco  sand),  umbre,  ochre,  or  other  earths, 
5«»a-weed,  ground  or  powdered,  wood, 
tnoss,  or  weeds,  or  any  leaves,  or  any 
txerbs  or  plants  (not  being  tobacco  leaves 
DP  plants^  respectively,  nor  any  substance 
or  material,  syrup,  liquid,  or  preparation, 
Toatter  or  thing,  to  be  used  or  capable 
of  being  used  as  a  substitute  for  or 
to  increase  the  weight  of  tobacco  or 
snuff." 

TOLERATION    ACT.      [Noncon- 
formity.] 

TOLL,  from  the  Saxon  *'tolne;"  in 
Oerman,  •*  zoll"  (called  in  Law  Latin  **  telo- 
nium,"  *Uheolonium,"  and  «tolnetum," 
'with  many  other  variations,  which  may 
\ye  seen  in  Ducange,  all  which  Latin 
terms  are  derived  apparently  from  rcA^ 
Mtov,  " collection  of  tribute  or  revenue"), 
is  a  payment  in  money  or  in  kind,  fixed 
in  amount,  made  either  under  a  royal 
grant,  or  under  a  prehcriptive  usage  from 
-which  the  existence  of  such  a  grant  is 
implied,  in  consideration  of  some  service 
rendered,  benefit  conferred,  or  right  for- 
l>onie  to  be  exercised  by  the  party  who 
is  entitled  to  such  payment. 

The  owner  of  land  may  in  general  pre- 
vent others  from  crossing  it  either  per- 
sonally or  with  their  catUe  or  goods,  by 
bringing  actions  against  trespassers,  or 
distrainmg  their  cattle  or  goods.  These 
remedies  cannot  be  resorted  to  where  the 
owner  of  the  land  has  acquiesced  in  its 
being  used  as  a  public  way ;  but  in  such 
case  there  may  luive  been  a  royal  grant, 
enabling  the  party  to  demand  a  reason- 
able compensation  for  the  accommoda- 
tion :  this  is  toll-traverse. 

Where  a  corporation,  or  the  owner  of 
particular  lands,  has  immemorially  re- 
paired the  streets  or  walls  of  a  town,  or 
a  bridge,  &Cm  aiM,  in  consideration  of  the 
obligation  to  repair,  has  immemorially 
received  certain  reasonable  sums  in  re- 
spect of  persons,  cattle,  or  goods  passing 


through  the  town,  such  sums  are  re- 
coverable at  law  by  the  name  of  toll- 
thorough. 

An  ancient  toll  may  be  claimed  hj  the 
owner  of  a  port  in  respect  of  goods  shipped 
or  landed  there.  Such  tolls  are  port-tolls, 
more  commonly  called  port-dues.  The 
place  at  which  these  tolls  were  set  or 
assessed  was  antiently  called  the  Tolsey, 
where,  as  at  the  modem  Exchange,  the 
merchants  usually  assembkd,  and  where 
commercial  courts  were  held. 

Another  species  of  toll  is  a  reasonable 
fixed  sum  payable  by  royal  grant  or 
prescription  to  the  owner  of  a  fair  or 
market,  from  the  buyer  of  tollable  articles 
sold  there.  The  benefit  which  forms  the 
consideration  of  this  toll  is  said  to  be  the 
security  afforded  by  the  attestation  of  the 
sale  by  the  owner  of  the  fair  or  market, 
or  his  officers.  It  is  pot  due  unless  the 
article  be  brought  in  bulk  into  the  fair  or 
market.  Where,  however,  the  proper  and 
usual  course  has  been  to  bring  the  bulk  into 
the  fair  or  market,  the  owner  of  the  fair  or 
market  may  maintain  an  action  against  a 
party  who  sells  by  sample,  in  order  to  de- 
prive him  of  his  toll.  In  some  cases,  by 
antient  custom,  a  payment,  called  turn- 
toll,  is  demandable  for  beasts  which  are 
driven  to  the  market  and  return  unsold. 
The  term  toll  is  sometimes  extended  to  the 
compensation  paid  for  the  use  of  the  soil 
by  those  who  erect  stalls  in  the  fair  or 
maAet,  or  for  the  liberty  of  picking  holes 
for  the  purpose  of  temporary  erections ; 
but  the  former  payment  is  more  properly 
called  stallage,  and  the  latter  picage;  and 
if  the  franchise  of  the  fair  or  market,  and 
the  ownership  of  the  soil  on  which  it  is 
held,  come  into  different  hands,  the  stall- 
age and  picage  go  to  the  owner  of  the 
soil,  while  the  tolls,  properly  so  called, 
are  annexed  to  the  franchise. 

If  tolls  are  wrongfully  withheld,  the 
party  entitled  may  recover  the  amount 
by  action  as  for  debt,  or  upon  an  im- 
plied promise  of  payment;  or  he  may 
seize  and  detain  the  whole  or  any  part  of 
the  property  in  respect  of  which  the  toll 
is  payable,  by  way  of  distress  for  such 
toll.  If  excessive  toll  be  taken  by  the 
lord,  or  with  his  knowledge  and  consent, 
the  franchise  shall  be  seized ;  if  without 
such  consent,  the  officers  shall  pay  double 
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damages  and  suffer  imprisonment.  (Stat 
S  Edv.  I.  c  31.) 

Grants  of  tolls  were  formerly  of  -verj 
ordinary  oocorrenoe.  But  it  seems  to  be 
very  probable  that  many  andent  pay- 
ments of  this  description,  though  pre- 
sumed, from  their  being  so  long  ao- 
quiesced  in,  to  have  a  lawful  origin  under 
a  royal  grant,  were  in  &ct  mere  encroach- 
ments. The  evil  was,  however,  practi- 
cally lessened  by  the  exertion  of  the 
royal  prero^atiye  of  granting  immunities 
and  exemptions  from  liability  to  the  pay- 
ment of  toUs,  either  in  particular  districts 
or  throuffhout  the  realm ;  a  prerogatiye 
exercised  also  by  inferior  lords  who  pos- 
sessed jura  regalia. 

The  term  '*  toll "  is  used  in  modem  acts 
of  parliament  to  designate  the  ^yment 
directed  to  be  made  to  the  proprietors  of 
canals  and  railways,  the  trustees  of  turn- 
pike-roads or  bridfges,  &c^  in  respect  of 
the  passage  of  passengers  or  the  oonvey- 
anoe  of  cattle  or  floods. 

The  term  toll  is  applied  to  the  portion 
which  an  artificer  is,  by  custom  or  agree- 
ment, allowed  to  retain  out  of  the  bulk  in 
respect  of  services  performed  bv  him 
u]^u  the  article ;  as  com  retained  by  a 
miller  in  payment  of  the  mulcture ;  idso 
to  the  portion  of  mineral  which  the  owner 
of  the  soil  is  entitled,  by  custom  or  by 
agreement,  to  take,  without  payment,  out 
of  the  (quantity  brought  to  the  sur&ce, 
or,  as  it  is  technically  called,  to  gran, 
and  made  merchantable,  by  the  mining 
adventurer.  To  collect  these  dues  the 
duke  of  Cornwall*  and  other  great  land- 
holders in  the  mining  districts  of  the 
west,  have  their  officers,  called  "  tollers." 

TOLSEY.    [Toll.] 

TONTINE,  a  species  of  life  annuity, 
so  called  from  Lorenso  Tonti,  a  Neapoli- 
tan, with  whom  the  scheme  originated, 
and  who  introduced  it  into  France,  where 
the  first  tontine  was  opened  in  1653. 
The  subscribers  were  divided  into  ten 
classes,  according  to  their  ages,  or  were 
allowed  to  appoint  nominees,  who  were 
so  divided,  and  a  proportionate  annuity 
being  assigned  to  each  class,  those  who 
lived  longest  had  the  benefit  of  their  sur- 
vivorship, by  the  whole  annuity  being 
divided  amongst  the  diminished  number. 
The  terms  of  this  tontine  may  be  seen  in 


the  French  '  Encydopedie*  (*Faaa   , 
division,  voL  iii^  p.   704)^    It  Min  i  ! 
second  tontine  was    c^wned  ii  Fbb  ' 
The  last  survivor  was  »  widow,  vk  i 
the  period  of  her  death,  at  ^se;  8 «   ■ 
eigoyed  an  income  of  7S,500  Inn  r 
her  original  subscripCioD  of  SOO  r^ 
The  last  French  tootiiie  was  opai: 
1759.    They  had  been  finodTsyr 
ous,  and  in  1763  the  Council  of  Scar 
termined  that  this  sort  of  financially 
tion  should  not  be  again  adopted  T* 
tines  have  seldom  been  resorfeed  b*« 
England  as  a  measure  of  finaaoe.  7i 
last  fer  which  the  government  nfoe. 
subscriptions  was  in  1789.    Tb«  iff 
may  beaeen  in  Hamilton's ' HisL hir 
Revenue,  p.  210.    Tbeve  have  bea  > 
merous  private  tontines  in  this  coest 
TOBTURE,  in  a  le^  sense.  mm'J 
application  of  bodil;^  pain  in  order  t»  ise 
disooveries  from  witnesses*  tftcoiAsss 
from  persons  accused  of  Crimea  Tonir 
was  4>pli^  to  slaves  at  Athois  (I>eB» 
then.,  OnU.  ado,  PanUen^,} ;  an^  Gtf 
states  that  the  Athenian  and  Rhodis  a« 
allowed  it  to  be  applied  even  to  doi* 
and  freemen    (OrataruE   Pttrtii^  ^ 
but  there  is  some  doubt  as  to  tiMSceanr 
of  this  statement  with  respect  to  AiImv 
freemen.    Cioero  spesJss  of  tortmtf* 
ancient  Roman  practice,  and  attribaiat 
to  the  customs  of  an  earlier  age  ("  B6r> 
majorum").  {Oratiopro  Btpe  Jkutsr. 
C  1 ;  iVo  Milone,  c  22;    OnL  Pmt. 
34.)     However  this  may  have  beo,  » 
use  of  torture  in  judicial  inquiries  lad  h 
oome  fully  established  in  the  time  of  ^ 
early  emperors.  The  Roman  lav  alW 
the  torture  as  a  general  rule  only  a  ^ 
case  of  slaves  when  examined  ctfaaa 
witnesses  or  offenders.    Rules  for  nf 
latin^  the  mode  of  applying  tortm^  »■ 
limiting  the  occasions  of  its  wpfttosff- 
were  early  established.    One  of  tibe  an^ 
important  of  these  is  that  which  OaP>- 
the  passages  above  cited  refers  to  tack^- 
usage,  that  a  slave  should  not  be  wss^- 
to  give  evidence  against  his  masirr,  f^- 
eept  in  the  cases  of  incest  (in  the  KflES^ 
aensej  and  conspiracy^  TuatDs(i^ 
ii.  SO)  says  that  in  orflr  to  erade  bkI^ 
senatus  ooosultum  which  prabibtied^ 
torture  of  a  slave  in  order  to  get  eniftf^ 
which  might  affect  the  life  or^alaiof  n^ 
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Tiberius  inyeuted  the  deyioe  of 
making  over  the  slaTe  from  the  accnsed 
to  a  public  fimctionary,  and  then  patting 
him  to  the  tortnre  against  his  former 
master.    This  device  is  however  ascribed 
Do  Aagnstps.    (Dion,  lib.  1y.  5.^    In  ju- 
licial  iuqoiries,  or  trials  for  crimes,  the 
'  qucestio  "  was  applied  at  the  instance  of 
Jie  accoser  in  the  presence  of  the  pnetor 
ind  jndioes,  and  the  statements  made  nn- 
ler  torture  were  reduced  into  writing  (in 
iabulas  relata),  and  signed  by  the  pnetor 
Heineccius,  AtU,  Bom.,  lib.  It.  c.  18,  sect 
S5);  but  private  persons  also  were  per- 
nitted   to  extract  evidence  from  their 
Javes  by  torture.    (Cicero,   Orat,  pro 
duentio,  cc.  63, 66 ;  Quintilian,  Declam,, 
i28,  338,  353.)    At  a  later  period  of  the 
fioman  empire    many  new  regulations 
rere  made,  and  the  earlier  restrictions 
ipon  this  practice  were  removed  or  greatly 
nodified.    Several  exceptions  to  the  rule, 
rhich  prohibited  slaves  fh)m  being  tor- 
ared  to  give  evidence  that  might  affect 
he  life  or  status  of  their  master,  were 
ntrodnced,  and  even  freemen  were  sub- 
ected  to  torture,  when  there  was  positive 
tvidence  of  a  crime,  and  probable  or  pre- 
omptive  evidence  that  Uie  accused  was 
he  guil^  penon.    Moreover  when  the 
iffenoe  was  of  a  grave  character,  and 
iffected  the 'Emperor  immediately,  per- 
onal  exemptions  from  torture  were  not 
tdmitted.     (Dig.  48,  tit  18,  s.  10,  De 
'^luulioKibu*.) 

In  Germany  judicial  torture  was  intro- 
laced  as  the  Roman  law  became  more 
stablished,  and  displaced  the  ancient 
7eatonic  and  feudal  proceedings  by  or- 
eal  and  battle.  Indeed  while  these  Ju- 
icia  dei,  as  they  were  called,  continued 
a  use,  there  is  no  notice  of  the  existence 
f  tortnre.  In  most  German  cities  judicial 
>rtare  was  unknowiv>untiI  the  end  of  the 
7arteenth  century;  although  it  appears 
1  the  statutes  of  the  Italian  municipali- 
es  at  a  much  earlier  period.  (Mitter- 
iaier*8  Deutsche  Stn^verfahren,  theil  i. 
p.  73,  394.)  The  regular  torture,  as 
erived  from  the  Roman  law,  continued 
I  many  European  states  until  the  middle 
f  the  last  century,  when  more  enlightened 
iews  led  to  a  ^;eneral  conviction  of  the 
lefficacy  and  injustice  of  this  mode  of 
scertaining  truth.  In  France  the '*  ques- 
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tion  pr^paratoire"  was  discontinued  in 
1780  bv  a  remarkable  decree,  which  is  in 
Merlin  8  ••  Repertoire,"  vol.  x.  p.  502 ; 
and  torture  in  general  was  abolished 
throughout  the  French  dominions  at  the 
Revolution  in  1789.  In  Russia  its  aboli- 
tion, though  recommended  by  the  empress 
Catherine  in  1763,  was  not  effected  until 
1801.  In  Austria,  Prussia,  and  Saxony 
it  was  suspended  soon  after  the  middle  of 
the  last  century;  but  although  so  seldom 
used  as  to  be  practically  extinct,  torture 
was  allowed  by  the  law  of  Bavaria, 
Hanover,  and  some  of  the  smaller  states 
of  Germany,  within  the  last  forty  vears. 
(Mittermaier's  Deutsche  Stra/verfuhren, 
theil  i.  p.  396,  note.)  In  Scotiand,  the 
use  of  torture  prevailed  until  the  reign  of 
Queen  Anne,  when  it  was  declared  by  the 
act  for  improving  the  union  of  the  two 
kingdoms  (7  Anne,  c.  21,  s.  5),  that  in 
future  "  no  person  accused  of  anv  crime 
in  Scotland  shall  be  subject  or  liable  to 
any  torture.'* 

It  may  be  inferred  from  the  case  of  the 
Templars  in  the  reign  of  Edward  II. 
(1310),  as  well  as  from  the  statement  of 
Walter  de  Hemingford  (p.  256),  that 
torture  was  then  unknown  in  England. 
Nevertheless,  from  the  year  1468  until 
the  Commonwealth,  the  practice  of  tor- 
ture was  frequent,  and  the  particular 
instances  are  recorded  in  the  council-books, 
and  the  torture-warrants  in  many  cases 
are  still  in  existence.  The  last  instance 
on  record  occurred  in  1640,  when  one 
Archer,  a  glover,  who  was  supposed  to 
have  been  concerned  in  the  riotous  attack 
upon  Archbishop  Laud's  palace  at  Lam- 
beth, **  was  racked  in  the  Tower,"  as  a 
contemporary  letter  states,  *<  to  make  him 
confess  his  companions."  A  copy  of  the 
warrant  under  the  privy  seal,  authorizing 
the  torture  in  this  case,  is  in  the  State 
Paper  Office.  With  this  instance  the 
practice  of  torture  in  England  ceased, 
no  trace  of  its  oontinnanoe  being  discern- 
ible during  the  Commonwealth  or  after 
the  Restoration.  But  although  the  prac- 
tice continued  during  the  two  centuries 
immediately  before  the  CoHunonwealth, 
it  was  condemned  as  contrary  to  the  law 
of  England  by  judges  and  lecal  writers  of 
the  highest  character  who  lived  within 
that  period,  such  as  Fortescne,  who  con- 
3o 
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demns  th€  practice  in  the  strongest  termB» 
though  he  does  not  expressly  deny  its 
existence  in  England  (Fortescne,  eflf>. 
22);  by  Sir  Thomas  Smithy  who  wrote  in 
the  early  part  of  Elinbeth^s  retgn,  and 
says  that  **  torment  or  qnestion,  whiq^  is 
used  by  the  order  of  the  ciyil  law  and 
custom  of  other  countries,  is  not  used  in 
England  "  (Smith,  CommonweaUh  ofEna^ 
lojSi,  book  iL  cap.  27);  and  by  Sir  Ed- 
ward Coke,  who  wrote  in  the  r&gn  of 
James  I.  (3  Intt,  95).  Notwithstanding 
this  denunciation  of  the  practice  as  against 
law,  both  Smith  and  Coke  repeatedly 
acted  as  commissioners  for  interro^ting 
prisoners  by  torture  (Jardine's  Rmding 
on  the  Use  €f  Thrture  in  EngUmd);  and 
the  latter,  in  a  passage  which  occurs  in 
the  same  book,  and  only  a  few  pages  be- 
fore the  words  just  cited  (p.  25),  impliedly 
admits  that  torture  was  used  at  examina- 
tions taken  before  trial,  though  it  was  not 
applied  at  the  arraignment  or  before  the 
judge.  There  is  also  i^  direct  judicial 
opinion  against  the  lawfulness  of  torture 
in  England.  In  ltf28  the  judges  unani- 
mously resolved,  in  answer  to  a  question 
prqwunded  to  them  by  the  king  in  the 
case  of  Felton,  who  had  stabbed  the  Duke 
of  Buckingham,  **  that  he  ought  not  to  be 
tortured  by  the  rack,  for  no  such  punish- 
ment is  known  or  allowed  by  our  law." 
(Rttshworth's  CoHeetunu,  vol.  i.  p.  638.) 
And  yet  several  of  the  judges  who  joined 
in  this  resolution  had  themselyes  executed 
the  warrants  for  torture  when  d^ey  held 
ministerial  offices  under  the  crown.  Possi- 
bly the  explanation  of  this  inconsistency 
between  the  opinions  of  lawyers  and  the 
practice  may  be  found  in  a  distinction  be- 
tween prerogatiye  and  law,  which  was 
better  understood  two  centuries  ago  than 
it  is  at  the  present  day.  It  was  true,  as 
the  above  authorities  declared,  that  tor- 
ture was  not  part  of  the  common  law ;  in 
England  no  judge  could  direct  the  torture 
to  be  applied,  and  no  party  or  prosecutor 
coald  demand  it  as  a  right  But  that 
which  was  not  lawful  in  the  ordinary 
course  of  justice,  was  dene  under  the  pre- 
rogative of  the  crown,  which  authonaed 
this  mode  of  discovering  crimes  that  af- 
fected the  state,  such  as  reason  or  seditimi, 
and  sometimes  of  offences  of  a  grave 
character  not  political, — ^acting  in  this 


respect  independentij  of  and  e«fB  fss- 
mount  to  the  common  law.  (JMb^P^ 
liament,  20  Edw.  I.,  aj>.  I29S.)  T^ 
view  of  the  subject  is  oooinKd  \^  a 
circumstance  that  in  all  iasttnoa  d^ 
application  of  torture  in  Engbsi^ 
warrants  were  issued  immwIirtdytTt 
king,  or  by  the  privy  oovuciL  TW« 
sequence  was  that  in  no  eoastn  « 
torture  so  dangerous  an  instraBa:' 
power  as  in  England.  In  other  ctRoe^ 
where  it  was  part  of  die  system  «f=^ 
it  was  subject  to  rules  and  retfneiiia 
fixed  and  determined  by  the  suet  r 
which  authorized  the  use  of  saA  m  » 
stmment,  and  those  who  transgreaKdua 
were  liable  to  severe  pamsbaKst  & 
in  England  there  were  no  rakfi,  i»  J* 
beyond  the  will  of  the  king.  "Tx 
rack,*'  says  Selden,  **  is  nowhere  eeci 
in  Enffland.  In  other  ooontries  it  mwi 
in  judicatnre  when  there  is  a  imff» 
prAatie,  a  half-proof  against  a  aw  :^ 
to  see  if  they  can  make  it  fall,  thty  ff^ 
him  if  he  will  not  eonfesa.  Bat  kif  ^ 
Ekigland  they  take  a  man  and  rackkia'' 
I  do  not  know  whynor  wben,— notis  v 
of  judicature,  bat  when  soneMi  ^ 
{Table-Talk,  ^'TrvbL") 

The  particular  modes  of  tostsie,  ^  ^ 
rack  or  otherwise,  are  now  bmr  o^ 
of  literary  curiosi^. 

Although  torture  was  to  sooe  Gssi 
practised  under  the  Roman  Lav,  U^ 
^43  tit  18,  s.  1,  §  24)  remarks  ttat  ^^ 
aedared  by  the  Imperial  coostitiB"^ 
that  we  must  not  always  fpwe  credit »  ■ 
nor  yet  always  refuse  credit  to  itf*- 
isathing  uncertain,  dang^rons^eala^ 
to  mislead.  The  opimona  of  tv^ 
lawyers  in  England  have  bees  aht«^ 
cited ;  and  the  juridical  wrileES  ^  ^ 
Continent,  in  more  recent  tinie^  ^* 
unanimously  taken  the  same  view  ef'^ 
subject.  (Mittermaio^s  XKwtadk  ^ 
verfahren,  theil  I  p.  S9e.)  That  s  • 
curious  defence  of  torture  in  Wikbc 
*  Law  of  Laws,  or  the  exoellenw  o^  ^ 
Civil  Law,' p.  72. 

TORY.  This  name  has  now,  Ibrii**' 
two  hundred  ^rs,  served  to  de^ 
one  of  two  principal  political  partifs  - 
this  country.  The  name  Tory,  as  *'• 
as  the  name  Whig«  and  tfaeexisieaff' 
two  parties  in  the  state  corre^poodisf  ^ 
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TOWN. 


ihote  wludi  ha^e  now  been  known  fcr  a 
oog  time  as  Whig  and  Tory  pardee,  date 
ign  ^Charlee  it.  and  i 


Vom  the  reign 
Jie  year  1679. 

The  fint  Toriei  opposed  the  Ezelodon 
Bill  and  rapported  Charles  II.  in  his  en- 
leavoor  to  prevent  a  renewal  of  the  at- 
ack  upon  his  brother,  by  soooeasiTe  pro- 
x>gation8  of  the  parliament  The  ongin 
>f  the  name  is  referred  bjr  Roger  North, 
L  Tery  hot  Tory,  in  a  cnnoos  passage,  to 
he  oonnezion  of  the  par^  with  the  Duke 
»f  York  and  his  poptsb  allies.  {Etamem. 
».  321.)  The  origin  of  the  word  Whi^, 
rhich  is  a  little  yowiger  than  Tory,  is 
explained  under  Whio. 

Dr.  Johnson  gives  an  explanation  of 
he  word  7W3r,  which  is  perhaps  as  good 
I  short  ffeneial  description  of  the  prin- 
aples  of  Tonrism  as  is  to  be  giyen: — 
'  One  who  aoheres  to  the  antient  oonsti^ 
»tiott  of  the  state,  and  the  unstolical 
tiierarehy  of  the  Church  of  England.'* 
rhings  as  ther  have  been,  or,  when  some 
^reat  change  has  taken  place  against  the 
■rill  of  this  party,  things  as  they  are,^the 
king  before  the  aristoerscy,  aod  the  aris- 
tocracy before  the  popular  element  in  the 
Bonstitntioo,  which  led  the  first  Tories  to 
KTgue  from  the  divine  ririit  of  kings  for 
their  exemption  from  parliamentary  con- 
trol, and  for  passive  obedience,  and  which 
lias  afterwards  directed  their  endeavours 
to  contracting  the  snffiage  so  as  to  make 
the  popular  element  as  little  popular  as 
poesiblCj^the  freedom  of  the  chureh  from 
^te  controU— and  the  Ihllest  possible 
unount  of  political  privilege  and  honour 
!br  the  church,  as  distinguished  from 
rvery  other  religious  denomination,— 
hese  have  been  the  cardinal  characteris- 
:ic8  of  Toryism,  from  the  beginning  to  the 
present  time. 

During  the  reigns  of  Charles  II.  and 
Fames  II.  the  support  of  the  kins;  brou^t 
he  Tories  into  a  connezion  with  the  So- 
nan  Catholics,  which  was  incoonstent 
rith  their  Hieh  Church  views ;  and  they 
rere  involved  in  a  continual  difficulty  oif 
reconciling  their  persecution  of  Protes- 
ant  dissenters,  with  the  fiivonr  they 
lesired  to  show  the  Roman  Catholics, 
is  political  partisans.  Lord  Bolingbroke 
las  ^ven  the  following  description  of 
Toryism  at  this  period :— <*  Divine,  here- 


ditary, indefoadble  right,  lineal  sucoes* 
sion,  passive  obedience,  prerogative,  non- 
resistance,  slavery,  nay,  and  sometimes 
popery  loo»  were  associated  in  many 
minds  to  the  idea  of  a  Tory,  and  deemed 
incommunicable  and  inconsLstent  in  the 
same  manner  with  the  idea  of  s  Whig." 
(*  Dinertation  on  Parties,'  MiMceUaneom 
WarkM,  voL  iii.  p.  38,  Edinburgh,  1773.) 
But  popery  was  an  accident  to  the  creed 
of  the  party.  The  lengths  to  which 
James  went  for  the  Roman  Catholic  reli- 
gion opened  the  eyes  of  the  Tories;  and 
the  bulk  of  the  party  united  with  the 
Whigs  in  bringing  about  the  revolution 
of  1688.  The  doctrines  of  divine  right 
and  passive  obedimce  were  then  aban- 
doned by  the  Tories  in  practice.  During 
the  rei^  of  Anne  they  again  raised  their 
heads  m  argument,  and  the  impolitic  pro- 
secution of  Sacheverel  gave  force  to  their 
re-appearsnce.  But  from  the  Revolution 
down  to  the  present  time  the  struggle 
between  the  tw^  parties,  so  for  as  it  has 
been  one  of  principle,  has  been  a  struggle 
by  the  Tories  in  behalf  of  the  churc^  to 
invest  it  with  political  power  and  privi* 
leges,  and  against  the  incresae  of  the 
power  of  the  people  in  the  state,  through 
the  House  of  Commons;  and  a  struggle 
by  the  Whigs  for  the  toleratioo  of  dissent- 
ers from  the  established  religion,  and  fot 
the  strengthening  of  the  popular  element 
of  the  constitution. 

TOURN.    [Lkbt.! 

TOWN,  in  its  popular  sense,  is  a  large 
assemblage  of  adjoining  or  nearly  ad- 
joining houses,  to  which  a  market  is 
usually  incident  Formerly  a  wall  seems 
to  have  been  considered  necessary  to  con- 
stitute a  town ;  and  the  derivation  of  the 
word,  in  its  Anglo-Saxon  form  *  tun,*  is 
usually  referred  to  the  verb  *tinan,'  to 
shut  or  enclose ;  in  its  Dutch  form  *  tuyn,' 
it  signifies  a  garden ;  and  in  its  German 
form  '  zann,'  it  means  a  hedge.  In  legal 
language  'town'  correqwnds  with  tiie 
Norman  *  vill,'  by  which  latter  term  it  is 
frequendy  spoken  of  in  order  to  dis- 
tinguish it  from  the  word  town  in  its 
popular  sense.  A  vill  or  town  is  a  sub- 
division of  a  county,  as  a  parish  is  part 
or  subdivision  of  a  (tiocese ;  the  vill,  the 
civil  district,  being  usually  co-extensive 
wiUi  the  parish,  the  eocleeaastical  district 
3q2 
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and,  ftnmd  facie,  every  parish  is  a  yiU, 
and  every  vill  a  parish.  Maoy  towns, 
however,  not  only  in  the  popular,  but  in 
the  legal  sense  of  the  term,  contain  several 
parishes ;  and  many  parishes,  paiticnlarly 
m  the  north  of  Kngland,  where  the 
parishes  are  exceedinglv  large,  contain 
several  vills,  which  vills  are  nsuall^ 
called  tithings  or  townships.  As  until 
the  contrary  is  shown  the  hiw  presumes 
towns  (or  vills)  and  parishes  to  be  co- 
extensive, Lord  Coke  goes  so  &r  as  to  sa^ 
that  it  cannot  be  in  law  a  vill  unless  it 
hath,  or  in  times  past  hath  had,  a  church, 
and  celebration  of  divine  service,  facra- 
ments,  and  burials.  But  this,  for  which 
no  authority  is  given,  appears  to  confound 
parish  and  vill,  and  to  be  inconsistent 
with  the  cases  in  which  it  has  been  held 
that  a  parish  may  consist  of  several  viUs. 
(1  Lord  Raymond,  22.)  The  test  pro- 
posed by  liord  Holt  is,  that  a  vill  must 
have  a  constable,  and  that  otherwise  the 
place  is  only  a  hamlet,  «n  assemblage  of 
houses  having  no  specific  legal  character. 
Hence  a  vill  is  sometimes  called  aoon- 
ttcMewick.  Towns  are  divided  into 
cities,  boroughs,  and  upland  towns,  or 
(as  we  should  now  call  them)  country 
towns.  Towns  belonging  to  the  last 
of  these  classes  have  been  described  as 
places  which,  though  enclosed,  are  not 

Sivemed,  as  cities  and  boroughs  are,  by 
eir  own  elected  officers.  The  Anglo- 
Saxon  *  tun '  terminates  the  names  of  a 
great  number  of  places  in  England ;  and 
in  the  southern  counties  the  fiirm  cnc/o- 
8ure  in  wluch  the  homestead  stands  is 
usually  called  the  barton  (bunrtown),  in 
Law  Latin,  bertona. 

TOWN  CLERK.  [Municipal  Cob- 
pofiATiONa,  p.  .391.1 

TOWNS,  HEALTH  OF.  On  the 
I4th  of  May,  1638,  the  Poor  Law  Com- 
missioners presented  to  Lord  John  Russell, 
then  Secretary  of  State  for  Home  Afibirs, 
a  Report  by  Dr.  Amott  and  Dr.  Kay, 
and  two  Reports  by  Dr.  Southwood  Smith, 
relative  to  the  prevalence  of  disease 
among  the  labouring  classes  in  certain 
distiricts  of  the  metropolis.  The  House 
of  Lords  having  on  the  19th  of  August, 
1839,  presented  an  address  to  her  Majes^ 
requesting  her  to  direct  an  inquiry  to  b!e 
made  as  to  the  extent  of  the  causes  of 


disease  stated  in  those  ReporftiofRai 
the  Poor  LawCommisnoaeKRceisii 
letter  fttm  Lord  John  Rasidl,Bvt= 
he  stated  that  her  Majesty  reijoindK 
to  make  audi  inquiry,  not  obJj  kv  : 
metropolis,  but  as  to  other  psrtcf  Ex 
land  and  Wales,  and  to  pr^isre  a  ^ 
stating  the  results  of  such  inpurr. 

In  1840  ^e  sabject  was  'ibkss 
by  a  Committee  of  the  Hoose  of  v 
mons,  the  result  of  which  vui' 
port  *on  the  Health  of  Urge  T< 
and  Populous  Distrids.' 

In  July,  1842,  the  ReportoftkH 
Law  CommisRJoners  was  proefi^' 
both  Houses  of  Parliament,  c^- 
<  Report  on  the  Sanitary  Cooditiae  3- 
Labouring  Populatioa  of  Great  Bb^ 
with  Appendices.'  *  Local  Be^ai* 
the  Samtary  Condition  of  the  UK):.^* 
Population  of  England,'  were  vrk^ 
at  the  same  time.  Of  these  local  K^ 
there  are  twenty-rax,  aome  of  vbkb  i^ 
to  certain  counties  and  odien  to  I*^ 
lartowns.  At  the  same  time  vtff  !»^ 
sented  <  Reports  on  the  SaaitBiyCa^ 
tion  of  the  Labouring  Popohw* 
Scotland.'  In  1843  'a  Soppkot*' 
Report  on  the  results  of  a  Speoallo?^'' 
into  the  practice  of  Interment  in  Tc<^ 
was  presented.  On  this  snlgectteesc 
remarks  under  Intekxsnt. 

Onthe9thof  May.  1843,Connii»*? 
were  appointed  by  the  Qoees  » - 
purpose  of  **  inquiring  into  ^K 
state  of  large  towns  and  popoloos  (b^ 
in  Enghmd  and  Wales,  widi  reftreoe 
the  causes «>f  disease  among  the^ 
antfl^  and  into  the  best  mestf  <3? 
moting  and  secnnng  the  public  aP' 
under  the  operation  of  the  lavs  >>'^ 
gulations  now  in  force,  and  the  tff*^  j 
present  prevailing  with  regtf<l  ^ ;; 
drainage  of  lands,  the  erec^oo,  d»|>^ 
and  ventilation  of  building  uxl  tk  "^ 
ply  of  water,  in  such  towns  twi  **^ " 
whether  for  purposes  of  besltk  of* 
the  better  protection  of  pr^V^J^ 
fire;  and  how  fiu*  te  puUie  k<^* 
the  condition  of  the  poorer  di««*^'* 
people  of  this  realm,  and  die  w^' 
and  safety  of  their  dweUingL  ^' 

Eromoted  by  the  amemfaB^tf  of  < 
LwSf  r^ulations,  and  usages^' 
The  J^rst  Report  of  tte  ^ 
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ras  presented  to  both  Houses  of  Parlia- 
nent  at  the  end  of  Jtme,  1844.  The 
ieport  is  aocompanied  by  437  folio  pages  of 
vidence  on  vhich  tfie  Report  is  founded, 
m  Appendix  of  Special  Reports  on  the 
lanitary  Condition  of  several  Towns, 
,mong  the  most  important  of  which  are 
Liverpool,  by  W.  H.  Duncan,  M.D. ; 
Lshton-nnder-Lyne*  by  John  Ross  Conlt- 
art,  Esq. ;  the  City  of  York,  by  Thomas 
«aycock,  M.D. ;  and  Nottingham,  by 
^^homas  Hawksley,  Esq.;  besides  other 
n  formation  on  the  Supply  and  Filtration 
f  Water,  on  the  Obstacles  to  Improve- 
nent  in  the  Structure  of  Buildings,  on 
lie  Cleansing  of  Streets  and  Houses,  and 
•n  the  applicadon  of  Refuse. 

The  Second  Report  of  the  Commis- 
ioners  was  present^  to  Parliament  in  Feb- 
iiar^,1845.  It  treats  briefly  of  the  Causes 
f£  Disease,  and  at  considerable  length  of 
Remedial  Measures.  It  is  followed  by  a 
Report  on  the  State  of  Birmingham  and 
ither  Towns,  by  R,  A.  Slaney,  Esq. ;  a 
tteport  on  the  State  of  Bristol  and  other 
Towns,  by  Sir  Henry  T.  De  la  Beche ;  a 
[ieport  on  the  State  of  large  Towns  in 
Lancashire,  by  Dr.  L^on  Playfair ;  and 
L  Supplement  containing  information  on 
«wers,  lodging-houses,  and  other  matters 
x>imeeted  with  inquiries  of  the  Conmiis- 
iioner8« 

We  have  thus  briefly  stated  the  origin 
md  progress  of  this  important  investiga- 
ion  into  the  sanitary  condition  of  the 
x>pnlation  of  Great  Britain,  chiefly  in- 
ieed  of  the  labouring  and  poorer  inluibit- 
ints,  but  extending  indirectly  to  all 
classes. 

Other  a^iencies  for  improving  the  phy- 
lical  condition  of  the  labouring  classes 
Lnd  of  the  poor  are  also  at  work.  Among 
liese  is  the  "  Health  of  Towns'  Associa- 
;ioD,"  of  which  the  Committee  includes 
lobleraen,  dignitaries  of  the  church, 
nembers  of  parliament,  and  other  geutle- 
nen.  They  have  published  a  *  Lecture 
>n  the  Unhealthiness  of  Towns,  its 
Clauses  and  Remedies,  delivered  at  Cros- 
ly-Hall,  London,  by  William  Augustus 
;^uy,  M.B.,  Physician  to  Kind's  College 
hospital ;'  a  *  Lecture  on  the  UnhealtM- 
less  of  Towns,  its  Causes  and  Remedies, 
lelivered  Dec.  10,  1845,  at  the  Me- 
:Jianic8'  Institute  at  Plymouth,  by  Vis- 


count Ebring^n,  M.  P. ;'  and  a  *  Report 
of  the  Committee  to  the  Members  of  the 
Association,  on  Lord  Lincoln's  Bill,' 
which  was  introduced  into  Parliament  at 
the  dose  of  the  session  of  1845. 

These  important  inquiries  have  proved 
by  undeniable  evidence,  that  the  districts 
inhabited  by  the  labouring  classes,  and 
often  by  tradesmen,,  in  large  towns,  in 
manv  small  towns,  and  in  several  farts 
of  the  country,  are  in  a  very  noxious 
state  from  want  of  drainage,  want  of 
cleanliness,  imperfect  ventilation,  defi- 
ciency of  water,  and  density  of  popula- 
tion I  the  consequences  of  wmch  are  great 
frequency  of  uckness,  and  excessive  de- 
struction of  human  life.  Typhus  fever, 
cholera,  consumption,  scrofulous  and  other 
chronic  complaints,  mostly  arising  from 
causes  which  mi^ht  have  been  prevented, 
are  found  to  exist  to  an  extent  which  it 
is  painful  to  contemplate.  The  causes  of 
sickness  are  generally  most  numerous 
and  most  intense  in  the  crowded  dis- 
tricts, and  the  mortality  is  found  to  be, 
with  few  exceptions,  in  proportion  to  the 
density  of  population.  In  the  metropolis, 
for  instance,  the  annual  mortality  is  8  per 
cent,  in  Whitechapel,  but  only  2  per  cent, 
in  St  Georse's,  Hanover-Square.  In  the 
district  of  Bethnal-Green,  57  houses,  on 
an  average,  contain  580  persons ;  and  in 
some  cases  there  are  30  persons  in  a 
single  house. 

Of  fifty  towns  which  were  visited  by 
direction  of  the  Commissioners,  only 
eight  were  found  to  be  in  a  tolerable  state 
as  to  drainage  and  cleansing ;  and  as  to 
the  supply  of  water  the  reports  were 
still  more  unfiivourable. 

The  annual  average  mortality  in  Eng- 
land is  2*207  per  cent.,  or  1  in  45.  In 
healthy  districts  it  is  2  per  cent,  or  1  in 
50.  In  the  metropolis  the  deaths  are  1  in 
89 ;  in  Birmingham  and  Leeds  1  in  37 ; 
in  Sheffield,  1  in  33 ;  in  Bristol,  1  in  32 ; 
in  Manchester,  1  in  30 ;  in  Liverpool,  1 
in  29.  In  Brussels  they  have  been  found 
to  be  1  in  24.  The  mortali^  is  greater 
in  Liverpool  tiian  in  any  other  town  in 
England.  By  the  return  made  to  the 
Town  Council  of  Liverpool  in  1841,  by 
their  surveyors,  it  appears  that  there  were 
then  2398  courts,  wUch  contained  a  popu- 
lation df  66,345  persons.    In  these  courts 
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127S  eellan  were  occupied  by  6290  per- 
Kms ;  of  the  number  of  eellan  oeeupied  in 
streets,  2848  were  described  as  damp,  and 
240  as  wet  The  gentry  in  Liverpool 
live  35  years;  the  tradesmen  22;  the 
working-class  15.  The  average  of  the 
whole  town  is  only  17  years.  By  extract- 
ing from  the  mortuary  registers  of  the 
metropolis  fbr  1884,  the  ages  at  death  of 
the  gentry,  the  tradesmen,  and  the  work- 
ing classes,  who  died  at  the  age  of  15  and 
upwards,  Mr.  Guy  ascertained  that  the 
gentry  liTed  59  years,  the  tradesmen  49, 
and  the  working-classes  48.  In  1844  the 
deaths  in  the  metropolis  were  50,428. 
If  the  rate  of  mortality  had  been  I  in  50 
instead  of  1  in  39,  the  deaths  would  haye 
been  only  40,145,  thus  giving  a  saving  of 
10,278  lives  in  one  year.  From  a  Report 
of  the  Registrar-General  it  appears  that 
oat  of  every  million  of  inhabitants  27,000 
die  every  year  in  the  large  towns,  and 
only  19,800  in  the  rural  districts. 

The  large  towns  have  already  begun 
to  make  improvements.  The  improved 
drainage  in  twenty  streets  of  Manchester 
has  been  found  to  diminish  the  annual 
number  of  deaths  by  more  than  20  in 
every  110;  and  similar  results  of  strue- 
tural  improvement  have  followed  in  other 
instances. 

The  loss  of  life,  and  the  peenmair 
charges  consequent  upon  it  to  individuals 
and  uie  community,  are  not  the  only  con- 
siderations to  be  attended  to.  Not  only 
the  sickness  whidi  precedes  death,  but 
the  sickness  which  is  cured,  render  the 
sufferers  incapable  of  following  their 
usual  occupations,  and  oblige  them  and 
their  families  to  seek  relief  ftom  the 
parish,  and  from  public  and  private 
charity.  It  has  been  shown  that  pecuni- 
ary saving  would  result  ttom  sanitary 
improvements  to  su6h  an  amount  as  to 
justify  the  interfbrence  of  the  legislature, 
if  it  were  only  fh>m  motives  m  public 
economy. 

The  power  vested  in  courts-leet  by 
ancient  usage  is  resorted  to  in  a  few  towns 
for  the  abatement  of  minor  nuisances. 
Mr.  Conlthart  gives  a  detailed  description 
of  the  various  matters  which  have  been 
taken  cognizance  of  by  the  leet-juries 
at  Ashton-under-Lyne  with  beneficial 
effect    In  most  places,  however,  tiie  es- 


ercise  of  thes 

desuetude,  even  "wliere  tiie 

contiaue  to  be  held. 

The  measures  Decenary  to  be  al^t 
in  order  to  improve  the  saoitaij  » 
dition  of  large  towns  and  popokoi  «a 
tricts  are  comprised  udcr  the  kh^ 
heads:— 

1.  Drainage,  indndingbevsesBeir 
drainage,  and  the  drainage  of  say  p( 
not  cvtvred  with  houses,  yet  inflnoc 
the  health  of  the  inhalntnntL 

2.  The  paving  of  streeCi^  coaA  s- 
alleys. 

8.  Cleansing;  compvinn^  Ae  rb^ 
of  all  refbse  matter  not  carried  d  y 
drainage,  and  the  remoTul  of  svsMia 

4.  A  sufficient  supply  of  water  Ibrfc- 
lie  purposes  and  domestie  osei 

5.  The  construction  and  venntadsi*' 
buildings  in  such  a  manner  as  to  pna* 
rather  ^lan  injure  the  hcalA  of  tkr  is^ 
bitanti. 

The  Second  Report  of  the  Coasi^ 
sioners  gives  Thirty  ReeonmeadBfisi  v 
the  legislature,  eadi  of  wkiek  » f*- 
ceded  by  the  reasons  on  which  die  ^ 
commendation  is  fbunded.  We  as  d^ 
afford  space  ibr  a  sonmary  of  tk»if 
commendations. 

No.  1  recommends  that  in  aO  cms* 
local  administrative  body  shall  ht^  ^ 
special  charge  and  direction  cf  iH  wfi 
required  far  sanitary  parpases,  IM  ^ 
die  crewn  shall  possess  a  genotl  ^ 
of  supervisioB. 

Nos.  2  to  11  rekie  to  Dmhast:  ^ 
veys  and  plans ;  definition  of  sRt  ^ 
drainage  by  the  crown;  appoiB&Bi«« 
surveyors;  investigations  hywatAartf 
the  crown,  on  representations  ddy  wta 
management  of  tbe  drainage  of  tke<s^ 
area  by  one  body ;  purcfaaae  of  li^^ 
mill-owners  and  otfaere ;  constnM '' 
sewers,  branch  sewers,  aid  hease-dnb- 
rating  of  landhirds  when  bonse  ki^r 
separate  apartments,  or  when  Ae  r^> 
collected  more  ftequentiy  tittn  «« . 
atiarter,  or  when  the  yeanr  rat  v  i* 
tnan  102. ;  proving  of  ftuds  fy  tte  )■■' 
admhuBtradve  body,  distributicB  «f  «* 
among  die  owners  of  the  ivoperiitf  ^ 
filed,  and  charge  of  huuBcdisaw  ' 
owners  of  houses  to  whieh  thsy  telfy 
power  to  raise  money,  lad  fien** 
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f^r    gradual    liqnidatiQa  of   debt    in- 
carred. 

No.  12  recommends  that  the  Paving  he 
under  the  same  management  as  the  dimm- 
ing ;  but  that  it  be  performed  by  the  loeal 
public  officers. 

Nos.  la,  14,  and  15,  relate  to  the  Cleatu- 
ing  of  all  priyies  and  cess-pools  at  proper 
times  and  on  dae  nodoe ;  removal  <»  lar^ 
collections  of  dung;  and  abatement  of  noi- 
sances  arising  from  noxious  exhalations 
from  ftetories. 

Nos.  17  to  21  relate  to  the  sapply  of 
Water,  in  sufficient  quantities  not  only 
for  the  domestic  wants  of  the  inhabitants, 
but  also  for  deannng  the  streets,  scour- 
ing the  sewers  and  drains,  and  the  ex- 
tinction of  fires ;  purchase  of  the  interests 
of  water-companies,  and  placing  the  ma- 
nagement of  the  sufiply  of  water  under 
the  local  adminstratiTe  body;  the  esta- 
blishment cijnMie  baths  aaawath-houMes 
for  the  poorer  clatBes ;  and  espedally  re- 
commepding  that  the  supply  of  water  in 
tbe  maifls  be  not  only  constant  but  at  as 
high  a  pressure  as  circumstances  will 
permit 

Nos.  22  to  26  are  regulations  for  BuHd- 
t  j^f,  including  power  to  raise  money  for 
the  purchase  of  property,  for  the  purpose 
of  opening  thorougfafores,  and  widening 
streets,  courts,  and  allm ;  prohibition  of 
nee  of  cellan  as  dwellings,  except  when 
they  are  of  certain  dimensions  and  pro- 
perly ventilated;  provision  for  bnilainff 
all  new  houses  with  proper  priyies,  and 
for  a  good  system  of  ventilation  in  all 
edifices  for  public  assemblage  and  resort, 

Nos.  27  and  28  recommend  that  power 
be  g^ven  to  the  local  administrative  body 
to  compel  landlords  to  cleanse  houses, 
duly  reported  to  be  in  a  noxious  state  fbom 
filthincss  and  that  power  be  given  to 
magistrates  to  license  and  issue  rules  for 
regulation  of  lodging-houses  for  the  re- 
ception of  vagrants,  trampers,  and  persons 
of  similar  wayfiuing  habits. 

No.  29  recommends  the  appointment  of 
a  medical  officer  in  each  town  or  district, 
who  shall  report  periodically  on  the  sani- 
tanr  condition  of  such  town  or  district 

No.  30  recommends  the  establishment 
ctPMic  WalkM,  and  that  the  local  admi- 
nistrative body  be  empowered  toraiie  the 


necessary  fhnds  for  the  management  and 
care  of  the  walks  when  established. 

A  large  portion  of  the  *  Report  of  the 
Committee  on  Lord  lincoln's  Bill,'  be- 
fore mentioned,  is  occupied  with  showing 
that  the  snpplv  of  water,  wherever  prac- 
ticable, should  be  constant  not  only  in  the 
main-pipes,  but  in  the  branch-inpes,  thus 
doing  away  entirely  with  the  use  of  wa- 
ter-butts; and  contending  that  in  most 
cases  sach  a  constant  supply  is  not  onl^ 
practicable  but  economical,  and  that  it 
would  contribute  in  the  highest  degree  to 
the  cleanliness  of  houses  in  crowded  dis- 
tricts, and  consequently  to  the  health  of 
the  inhabitants. 

TOWNSHIP.  This  term  is  sometimes 
used  to  denote  the  inhabitants  of  a  town 
in  their  collective  capacity.  In  legal  sig- 
nification it  is  a  vill  formine  part  of  a 
SLrish  in  cases  where  a  parish  has  been 
vided  for  secular  purposes  into  several 
vills  or  townships. 
TRADER.  [Bankbuvt.] 
TRANSLATION.  [Bishop.] 
TRANSPORTATION  {traiu  ajApor- 
to),  removal,  banishment  to  some  fixed 
place.  Under  Punishment,  the  ^eral 
nature  of  punishment  has  been  considered, 
and  particularly  of  the  punishment  of 
death.  Other  punishments,  such  as 
transportation  and  imprisonment,  will 
be  briefly  considered  here.  The  object 
of  this  article  is  not  to  discuss  folly  so 
extensive  a  subject,  but  to  indicate  the 
various  departments  into  which  it  may  be 
distributed,  which  division  will  show  the 
complicated  character  of  that  class  of 
punishments  commonly  called  Secondary 
Punishments,  which  comprise  Transporta- 
tion and  Imprisonment  witii  all  the  pai^ 
ticular  puniuiments  which  are  employed 
in  connection  with  Transportation  and 
Imprisonment 

A  complete  discussion  of  Thuuporta- 
Hon  would  include  its  origin  as  a  mode 
of  punishment :  acts  of  parliament  rela- 
ting to  it ;  the  system  under  which  it  was 
carried  into  execution  in  the  American 
colonies;  mtem  under  which  it  was 
conducted  m  the  early  history  of  the 
Australian  colonies ;  system  on  which  it 
was  reeentiy  executed  in  New  South 
Wales  and  van  Diemen's  Land— assign- 
meiit;  tielGet  of  leave;  chain-gangi  and 
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road-parties ;  penal  settlements ;  expense 
of  the  transportation  srstem  as  hitherto 
enforced;  contemplated  changes  in  the 
convict  discipline  of  the  Australian  penal 
colonies;  system  of  transportation  as  en- 
forced at  Bermnda ;  theory  of  transportar 
tion. 

Connected  with  this  is  the  subject  of 
Hulka — ^their  origin,  design,  and  history ; 
description  of  a  hoik ;  diSsipline  of  con- 
Ticts  m  the  hcdks ;  employments ;  ex- 
pense of  the  mtem. 

Thirdly,  /rwoiw— their  state  at  the 
end  of  the  last  centary,  and  the  history  of 
improvements  in  them  nnoe :  the  system 
of  classification  ;  the  silent  system — ^its 
tiieory  and  practical  working;  regula- 
tions of  the  prisons  in  which  this  system 
is  in  force;  the  labour  imposed  on  the 
prisoners — the  treadwheel,  crank  ma- 
chine—expense of  the  silent  system  ;  the 
separate  ^tem— its  tiieoir  and  objec- 
tions to  it ;  its  origin  and  history  in  Eng- 
land—principles of  prison  construction — 
employments  of  prisoners— expense  of  the 
system ;  prisons  of  England  generally ; 
treatment  of  untried  prisoners ;  disposal 
of  prisoners  after  their  discharffe ;  prisons 
for  juvenile  offenders — Paruiurst  Re- 
formatory. 

Fourthly,  Institutions  in  England  aux- 
iliary to  those  for  punishment,  or  Houses 
of  Reformation ;  Refuffe  fbr  the  Destitute, 
Philanthropic  Institution. 

Fifthly,  Prisons  in  Scotland  and  Ire- 
land, and  in  the  British  dependencies. 

Sixthly,  Capital  Pnmshment ;  the  va- 
rious arguments  for  and  against  main- 
taining this  punishment.  [Punishment.] 
Lastiy,  Progress  of  penal  reform  in 
foreign  countries. 

The  statute  of  39  Elizabeth,  c  4,  for 
the  banishment  of  dangeroos  rogues  and 
vagabonds,  was  virtually  converted  by 
James  I.  into  an  act  for  transportatiim  to 
America  by  a  letter  to  the  treasurer  and 
council  of  the  colony  of  Virginia,  in  tiie 
year  1619,  commanding  them  **  to  send  a 
hundred  dissolute  persons  to  Virginia, 
which  the  knight-marshal  would  deliver 
to  them  for  that  purpose.'*  Transportation 
is  not  distinctiy  mentioned  in  any  £^ 
lish  statute  prior  to  the  stat  18  Car.  I 


tran^mrt  to  America  for  life  tbe  sv 
troopers  of  Cumberland  and  ^onk» 
berland."  Until  after  the  pBng(<> 
Stat  4  Geo.  I.  c  2,  oootinaed  bytn 
Geo.  L  c.  23,  this  mode  of  pai^^ 
was  not  brought  into  oominoo  opeou 
By  these  statutes  the  coarti  wen  tl}c<r 
a  discretionary  powo*  to  order  k* 
who  were  by  law  entitled  to  thar  or. 
to  be  transported  to  the  AmericsBpte 
tions.  Tianraortation  to  Amelia  c^ 
the  statutes  of  George  I.  lasted  frw  l' 
till  the  commencement  of  the  Wir 
Independence  in  1775. 

A  plan  for  the  estabUshmeot  of  ps^ 
tentiaries,  which  was  stron^j  ro: 
mended  by  Judge  Blackstone,  Mr.  Ui- 
(afterwards  Lord  Auckland^  nd  M; 
Howard,  was  taken  into  eooudcnac 
by  parliament,  and  the  act  19  Ga  ^ 
c.  74,  fbr  the  erection  of  penilaar^ 
passed.  The  government  fuki  ^ 
ever,  to  adopt  the  neoessaiy  aKsnioi*' 
its  execution;  and  transportatiQavan' 
sumed  by  an  act  passed  in  the  2'ltk  w 
of  Georg^  II I^  which  empowered  b 
majesty  in  council  to  appomt  t»  ^ 
place  beyond  the  seas,  eitfaer  vitk  3 
without  his  majesty's  dominions,  offia^ 
should  be  transported ;  and  by  tvo  ows 
in  council,  dated  6th  December,  i:^ 
the  eastern  coast  of  Australia  td  cs 
adjacent  isUnds  were  fixed  upon.  Ii  * 
month  of  M^,  1787,  the  fiist  hei  * 
convicts  left  England,  which  in  ibenc 
ceedingyear  founded  the  ooloay <tf  V* 
South  Wales. 

The  present  condition  of  a  tnasp*** 
folon  is  mainly  determined  by  the  5  ^ 
IV.  c.  84,  the  Transportation  Act»i^« 
authorises  the  king  in  oooncil**  to  a|)f"'  I 
any  place  or  places  beyond  tbe  tf^ 
dtiier  within  or  witiiout  the  Britiski^ 
minions,"  to  which  ofibnden  sbiU  ^ 
conyeyed,  the  order  for  their  renc* 
bemg  left  to  one  of  the  principti  ««- 
taries  of  state.  The  places  so  a|ipiv^ 
are  the  two  Australian  colonies  «  >^ 
South  Wales  and  Van  Diemcs'i  l^^ 
the  <lm1»^^  yolcanic  island  called  Ntf»^ 
Island,  situated  about  900  miles  firoadit 
eastern  shores  of  Australia;  ssd  ^ 
The  5  Geo.  IV.  c  HP** 


a  3,  which  givesa  power  to  the  judg^  at    the  govemorof  a  penal  cdonyapRftf? 
their  discretion  either  <'  to  execute  or  '  in  the  services  of  a  transported  oi^ 
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br  the  period  of  his  lentence,  and  war 
horizes  him  to  assign  over  such  offender 
o  any  other  person.  The  9  Geo.  IV. 
^  83,  empowers  the  governor  to  grant  a 
emporary  or  partial  remission  of  sen- 
enoe;  and  the  2  &  3  Wm.  IV.  c  62, 
imitB  his  power  in  this  respect  In  New 
South  Wales  and  Van  Diemen's  Land 
»nvicts  are  subject  to  a  Tariety  of  colo- 
lial  laws,  framed  by  the  local  legislatores 
established  under  the  act  9  Geo.  IV.  c. 
U3.  ( Lang's  Hiatory  cf  lyansportation ; 
f^epoH  cf  the  Select  Committee  of  the 
^ouse  of  Commone  on  Thuuportation, 
838.) 

The  various  offences  for  which  trans- 
K>rtation  is  the  penalty  are  mentioned  in 
Law,  Cbiiiimal. 

Penal  settlements  are  demgned  for  the 
>ani8hment  of  criminals  con-victed  of 
rery  grave  offences  in  the  penal  colonies, 
md  of  criminals  who  are  specified  in  the 
nstmctions  of  the  secretary  of  state  for- 
warded to  the  governors  oif  the  colonies 
frith  every  transport  venel.  In  con- 
nection with  New  South  Wales,  the  penal 
iettlement  is  NoHolk  Island:  in  con- 
lection  with  Van  Diemen's  Land,  there 
was  formerly  Bfacqnarrie  Harbour ;  at  pre- 
;ent  there  is  Port  Arthur. 

Up  to  the  year  1836,  100,000  convicts 
lad  been  transported  from  this  country 
o  the  Australian  penal  colonies,  of  whom 
1 3,000  were  women.  The  following  es- 
imate  of  the  sums  expended  on  account 
>f  those  colonies  fiidls  short  of  the  true 
unount: — 

£ 
>6t  of  the  transport  of  convicts  2,729,790 
Disbursements  for  general,  con- 
vict, and  colonial  services    •  4,091,581 
klilitary  expenditure  .     .     .  1,632,302 
>rdnance 29,846 


Total  from  1786  to  31st  March, 

1837 8,483,519 

>educt  for  premium  on  bills, 

coins,  &c 507,195 


7,976,324 
The  oonreyance  of  each  convict  has 
bus  cost  about  28/.,  and  the  various  ex- 
lenses  of  residence  and  punishment- have 
leen  at  least  54/.  a  head,  making  in  all 
Qore  than  82/.  a  head.    The  expense  en- 


tailed upon  this  country  by  the  penal 
colonies  has  been,  on  the  average  since 
their  commencement,  156,398/.  a  year; 
but  a  few  years  ago  the  annual  expendi- 
ture was  more  thui  treble  that  amount 

The  following  was  the  expenditure  of 
this  country  on  account  of  New  South 
Wales  and  Van  Diemen's  Land  in  the 
year  1836-7:— 


New  South  Wal^ 
Ordinances  of  the  army 
Commissariat 
Ordnance     . 
Navy 

Extraordinaries  of  the  army 
Special  disbursements  on  ac- 
count of  convicts 


£ 

46,801 
3.450 

12,014 
4,641 

55,625 

127,949 


250,480 

Van  Diemeies  Lamd. 

£ 

Ordinances  of  the  army  . 

»       16,354 

Commissariat 

2,059 

Ordnance     . 

.       11,625 

Navy           .         .         .        , 

515 

Extraordinaries  of  the  army 

20,867 

Special  disbursements  on  ac- 

count of  convicts 

113^083 

164,503 

Transport  of  convicts   . 

73,030 

Total  expenditure  for  the  year 

1836-7  ....  488,018 
(  Thin^)ortation  Beport,)  . 

In  addition  to  this  sum,  the  colonial 
expendituk«  on  account  of  the  adminis- 
tration of  justice,  gaols,  and  police  was 
90,000/.,  an  amount  nine  times  as  great 
in  proportion  to  the  population  as  that  of 
the  United  Kingdom  for  similar  pur- 
poses. 

In  1337  a  conunittee  of  the  House  of 
Commons  was  appointed  to  inquire  into 
the  subject  of  Transportation,  and  to  sug- 
gest improvements.  The  labours  of  that 
committee  have  been  followed  by  some 
changes,  and  there  is  a  prospect  of  still 
greater. 

All  convicts  sent  to  Bermuda  are  em- 
ployed by  the  government  on  public 
works  in  the  dockyards.  The  system  of 
unishment  pursued  is  essentiaJly  dif- 
from  that  which  has  been  in  force 
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in  the  Australian  penal  colonieB,  and 
doMly  reeemblei  tLat  adopted  in  the 
hulks  in  thift  oonntiy.  The  eonvicts  sent 
to  Bermada  are  selected  as  being  the  best 
behaTed;  they  are  kept  apart  fhm  the 
free  pc^imlation;  thej  are  shut  up  in 
hulks  by  night,  and  are  worked  in  gangs 
by  day  under  the  superintendenoe  of  free 
overseers.  A  small  amount  of  wages  is 
paid  to  them  for  th^  labour,  a  portion 
of  which  they  are  allowed  to  spend,  and 
the  remainder  forms  a  fund,  which  they 
receive  on  becoming  free.  At  the  ex- 
piration of  their  sentences  they  do  not 
remain  in  Bermuda,  but  are  sent  back  at 
the  expense  of  the  government  of  this 
country.  Transportation  to  Bermuda, 
with  some  points  of  recommendation 
compared  with  transportation  to  the 
Australian  colonies,  is  thus,  on  the  other 
hand,  without  the  argument  in  its  fiivour, 
that  it  rids  England  of  the  criminals  sent 
to  it    (Capper's  Reports.) 

Mr.  Beatham,  Dr.  Whately,  the  pre- 
sent archbishop  of  Dublin,  and  other 
writers  on  the  theory  of  punishment, 
have  condemned  the  general  principle  of 
transportation;  and  comparatively  little 
has  been  urged  in  opposition  to  their  ar- 
ffuments.  Mr.  Bentham's  objections  will 
be  found  in  a  chiq^ter  on  Transportation, 
in  his  'Theory  of  Punishments;'  the 
archbiriiop  of  Dublin's,  in  his  two '  Let- 
ters to  Earl  Grey.'  Their  arguments  may 
be  summarily  stated  as  follows: — 1st, 
Transportation  has  foiled  in  all  experi- 
ments which  have  yet  been  made  upon 
the  principle.  2nd,  That  transportation 
necessarUv  involves,  in  reference  to  the 
country  from  whidi  the  criminals  are 
sent,  want  of  exemplarity.  3rd,  That  it 
lays  a  pernicious  foundation  for  ftiture 
oommunities.  4th,  That  effident  insjpeo- 
tion  is  sacrificed  by  it.  9th,  That  it  is 
more  expennve  thsA  a  home  prison  sys- 
tem. To  these  objections  it  is  replied-^ 
1st,  That  transportation  has  not  foiled, 
but  only  a  particular  system  of  carrying 
that  punishment  into  execution — a  mtem 
which  is  not  necessarily  connected  with 
transportation ;  a  system  which  was  in- 
stituted in  the  colonies  at  a  time  when 
prisons  in  the  parent  country  were  in  the 
worst  state  possible;  a  system  never 
amended  in  principle  aoeording  to  the 


progress  of  imprtrvements  in  pevl  r 
rangement  generally,  gnd,  VSaX  n 
forence  to  the  end  oontemplBied  H  k 
word  example  or  exemplanty,  any 
ation  is  not  deficient  ezeeptiag  n ' 
supposition  that  exem^barty  is  ases 
only  of  the  tpedaele  of  crininafaar 
ing  punishment ;  but  in  tbat  seav,! 
all  experience  proves  that, ' 


venting  crimes,  exemi^aiy  pnaii 
have  ^ghtfully  incrensed  then  -*  tlr 
so  for  as  there  is  any  real  vnlat  iai 


principle  (exemplarity)  in 
as  an  indi^ite,  obscore  aovoeorv 
of  apprehenaon;  bat,  that  ovcriooiB 
objections  to  the  principle,  in  pof 
foet,  in  the  sense  of  ezeDoplarity  v* 
nected  with  the  tpedade  m 
that  transportation  is  in  the  a 
as  any  home  system  of  convid  din^Jl 
tibe  public  at  large  bein^  as  link  i 
spectators  of  the  process  of  fhe  t3^ 
the  separate  prison  88  ther  mit  citi 
under  which  transportation  u  earMdi 
effect;  that  in  the  sense  of  ^eaml  el 
dency  to  produce  apprehenaaoB  ad^ 
denUy  of  erhxbiud  pnniahmcet,  it  1ji<i 
perior  recommendations  to  any  hoef  f^ 
tem.  Srd,  That  the  objection,  that  cr 
portation  lays  a  pemieioos  social  faB» 
tion,  is  made  on  a  presnmptioB  istvK^ 
the  primary  question  wlndk  penal  itf^ 
tions  are  designed  to  solve,  tol,  te  ^ 
convicts  sentenced  to  that  pansbnes!  r 


*  ExwMRue  in  a  slate  of  panUkmtnX  » 
tioducea  into  Pennsylvania  in  ITSa.    Cn  fte  "- 
1790,  four  yean  after  its   roansnieiMft^iir.  - 
pneUoe  was  aboUafaed,  and  tka  ■ifect  «»  » 
nishing  :  for  at  the  end  of  anoihrr  jwkJ  i 
veais,  that  is  to  say,  ITS 4.  the  nnpalHija  ^ 
in  the  meanwhile  incTCMcd  aa  tbe  mf  «rarc- 
a  half  per  cent,  per  anoum,  and  th*  frad  b* 
other  respects  having  remained  nrnrnvrnti.  tsr 
had  decreased  bv  two>thirds.    The  i 
after    " 


corded  crimes  after  the  intiodmsioa  «f  «X9W 
was  too  Kreatand  too  coinrinwoMa  tm  he  at— ** 
fbr  to  any  ^reat  extent  by  an  iatamm^^^ 
tions  otherwise  than  by  leaoa  of  «a  iaaw 
crimes.  And  no  part  of  the  stohan^wBt  ii** 
of  recorded  crimes  can  be  ao  aeeMBlsdlB-  * 
have  remarked  in  this  insbmM  mttto,**' 
seems  to  speak  for  itself  nnam^  l»  s«k  c- 
qnestion.  The  decrease  of  criaae  to  the  H^ 
PhiladelpUa,  where,  douUie^  M*  tf  *> ' 
poaiues  were  made,  was  mask  fiHSK  A0  ' 
deneaae  of  crime  in  the  oomtf^  nan  #*^* 
—  —  87-8.  (Amn  ^  -cr^*t— -  • 
toOfOt 


Omissi  Jtinif^f^ 
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ilwayB  to  be  criminal  in  charscter  and 
labit ;  bat  that,  on  the  contrary,  the  dr- 
ninstanoes  of  sodetj  in  a  new  oonntry 
ire  eooDomieally,  in  Ae  respects  of  high 
vages,  abondant  laboar,  and  good  pros- 
lects,  much  more  calculated  to  establish 
ind  confirm  the  moral  benefit  to  the  cha- 
•acter  of  a  former  criminal  wrought  by  a 
^ood  system  of  secondary  punishment, 
han  the  circumstances  of  an  old  society 
n  which  employment  is  uncertain,  wages 
ow,  &c. ;  that,  besides,  prejudice  is  always 
stronger  against  the  man  once  fidlen,  and 
K>nsequendy  more  opposed  to  his  per- 
nanent  reformation,  in  an  old  and  esta- 
blished community,  than  in  a  youn^, 
inorganised,  and,  so  to  speak,  chaotic 
one.  4th,  That  experience  has  not 
proved  the  existence  of  greater  abuses  in 
the  management  of  convicts  abroad  than 
in  their managementat home;  andthatthe 
»aine  provision  can  easily  be  made  against 
ibnse  in  connection  with  penal  colonies 
vrhich  has  been  made  in  connection  with 
prisons  in  the  mother  country  (in  the  ap- 
pointment of  inspectors)  within  the  last 
few  years.  5th,  That  the  question  of  ex- 
pense, unless  where  the  difference  sup- 
posed between  that  of  two  systems  is  very 
great,  is  prematurely  discussed,  when 
discussed  without  respect  to  any  satis- 
fitctory  evidence  of  the  greater  efficiency 
of  one  than  of  another  system.  (Captain 
Maconochie's  AustraHana;  Colonel  Ar- 
thur's Letters  to  the  Archbuhop  rf  Dub- 
lin ;  The  Merits  of  a  Home  am  (^  a 
Colonial  Process,  oj  a  Social  and  a  Sepa- 
rate ^stom  of  Convict  Management,  ais- 
cussed,  hyT.  M.  Innes,  1842.) 

Hulks  (hulk,  Dutch;  hulc,  Saxon,  the 
body  of  a  ship),  used  as  places  of  con- 
finement and  punishment  for  o£Pences; 
corresponds  with  the  galea  of  the  Italians, 
the  gaUre  of  the  French,  and  our  own 
English  word  galley. 

Hulks.^-Tht  pum  of  confining  of- 
fenders OD  board  huUoB  was  adopted  in 
England  in  1766,  when  the  disturbances 
in  America  interrupted  the  transportation 
system.  The  first  statute  authorising 
such  confinement  was  the  16  George  III. 
c.  44,  passed  in  1776,  for  two  years  only, 
but  afterwards  continued  by  two  other 
acts  of  parliament  till  it  was  repealed  by 
the  19  George  III.  c  74,  which  was. 


however,  founded  upon  the  same  prin«> 
ciples  with  the  16th,  and  mav  be  consi- 
dered in  part  as  an  improved  edition  of 
that  act 

The  notice  of  parliament  does  not  ap- 
pear to  have  been  called  to  the  hulks  be- 
tween the  passing  of  the  19  George  III. 
c.  74,  and  the  year  1783,  when  an  act 
was  passed,  the  24  George  III.  sess.  1, 
c  12,  converting  the  hulks  from  prisons, 
in  which  criminals  were  to  be  punished 
by  hard  labour,  into  places  of  temporary 
confinement  for  convicts,  between  the 
period  of  their  sentence  to  transportation 
and  the  completion  of  the  necessary  ar- 
rangements for  carrying  that  sentence 
into  execution.  The  management  of  the 
convicts  was  given  to  officers  called  ovex^ 
seers,  whose  powers  corresponded  with 
those  of  the  superintendents  under  the 
former  act.  They  were  to  feed  and  clothe 
the  offender,  and  keep  him  in  such  man- 
ner, and  to  permit  him,  where  the  same 
could  be  safely  done,  to  labour  at  such 
places,  and  under  such  directions,  limita- 
tions, and  restrictions,  as  his  majesty  or 
certain  Justices  of  the  peace  should  ap- 
point. In  case  the  convict  should  receive 
employment,  he  was  to  be  allowed  half 
the  return  arising  firom  his  labour  for  his 
own  use;  but  it  was  provided  that  no 
convict  should  be  obliged  to  work. 

The  time  of  the  off'ender's  confinement 
was  to  be  reckoned  in  discharge  or  satis- 
fiiction  of  the  term  of  his  transportation, 
as  fiir  as  it  might  extend.  Similar  re- 
turns to  parliament  or  the  King's  Bench 
were  required  under  this  as  under  the 
former  act  The  24  George  III.  sess.  1, 
c.  12,  was  repealed  by  the  24  George  III. 
sess.  2,  c  56,  but  its  provisions  were  in- 
corporated in  this  act,  with  the  exception 
of  those  concerning  the  labour  of  the 
convicts,  which  it  was  provided  should 
be  compulsory.  This  last  act  was  con- 
tinued b^  various  other  acts  till  the  year 
1815,  without  any  alteration  in  its  pur- 
pose, excepting  in  the  28  George  III. 
c.  24,  and  the  42  George  III.  By  the 
former  of  these  it  was  provided  that  the 
convicts  should  be  visited  and  treated  as 
offenders  sentenced  to  hard  labour,  and 
'that  the  expenses  occasioned  by  their 
maintenance  or  death  should  be  defrayed 
by  the  overseers.  By  the  latter  the  intec- 
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est  of  the  contractors  was  limited  to  that 
of  supplying  provisions,  clothing,  and 
other  necessaries  to  be  oonsamed  in  the 
halks.  The  55  George  III.  c.  156,  re- 
pealed and  re-enacted  by  the  56  Greorge 
III.  c  27,  empowers  the  king  to  appoint 
a  person  to  the  office  of  superintendent, 
and  the  persons  to  be  depaty  or  assistant 
snperintendents,  also  resident  overseers. 
The  latter  of  these  acts  was  continued  by 
the  1  and  2  George  IV.  for  two  years, 
and  its  provisions  were  then  re-enacted 
with  some  variations,  in  the  5  George  IV. 
c  34.  (Statements  and  Obeervations  con- 
cerninq  the  Hulka,  by  George  Holfbrd, 
Esq^  if  .P.) 

From  the  evidence  taken  before  a 
Committee  of  the  Hoose  of  Commons 
appointed  in  1832  to  in<|aire  into  the 
sabject  of  secondary  punishments,  and 
before  a  Committee  of  the  House  of 
I^rds  in  1835,  we  are  led  to  conclude 
that  no  material  changes  had  then  been 
effected  in  the  discipline  pursued  on 
board  the  hulks. 

The  stations  at  which  hulks  are  main- 
tained in  England  are  Portsmouth,  Gos- 
port,  Devonport,  Chatham,  Woolwich, 
Deptford;  besides  Bermuda,  Gibraltar 
is  designed  to  be  a  foreign  station. 

The  following  returns  relating  to  the 
hulks  are  taken  fh>m  the  reports  which 
w^  made  by  the  superintendent  to  the 
government :~  On  the  1st  January,  1841, 
there  were  3552  convicts  on  board  the 
various  hulks  in  England;  and  during 
the  year,  3625  more  were  received  into 
custody,  besides  63  transferred  from  the 
hulks  at  Bermuda.  Of  the  convicts  in 
custody,  and  those  received  in  the  course 
of  the  year,  in  all  7240,  2374  were  trans- 
ported to  Van  Diemen's  Land,  180  of 
whom  were  boys  under  sixteen  years  of 
age;  80  were  sent  to  Bermuda;  66  were 
tranisferred  to  the  Penitentiuy  (Mill- 
bank)  ;  and  7  to  Parkhurst  prison :  262 
.were  discharged ;  196  died  (being  2^  per 
cent  upon  the  gross  number) ;  1  escaped ; 
leaving  4254  convicts  on  board  the  hulks 
in  England  on  the  31st  December,  1841. 
Of  the  total  number  received,  52  were 
known  to  have  been  transported*  before : 
10  had  been  in  the  Penitentiary ;  1625  haa 


^ThiBi 


•  had  been  in  tue  hulks  before. 


been   convicted    pievkwisly  cC  ^t 
ofifonoes;  487  had  been  before  is  ^a^ 
and  the  remaining  1451  were  aot  t*' 
to  have  been  in  prison  before.  T? 
prisoners  were  received  daring  tkf 
under  10  years  of  age ;  S13  bStves. 
ages  of  10  and  15 ;  958  between  15  *{ 
and  20 ;  1612  between  the  ages  cf  2  : 
30  years ;  and  839  who  were  a^ 
years  of  age.    The  total  ezpensesf: 
hulks   is   represented    for  te  w 
64,5272.  lOi.  7ld^  and  tbe  total  ni:^ 
the  labour  performed  as  72,386^  I'*  ^ 
(J\co  Heporte  of  John  Heauj  Car 
Esq,,  SuperitUendent  qfShiptaxd !« 
employed  for  the  Confutemeid  ^  Og'^ 
under  Sentence  of  Jram^fHartatim.!^' 
to  be  printed  21sf  March,  1841'  t.- 
total  expense  per  man  in  tbeteib^ 
England  is  182.  12s.  lldL    Tbe  sfzv 
value  of  labour  per  man  is  esdms&i . 
10/.  18s.  9d,  makinff  the  avenitsB^ 
expense  per  man  71  14«.  SdL    11»  '* 
cost  per  boy  in  the  hulks  is  13l  at-  *?^ 
The  value  of  the  labour  performed  ¥^ 
prisoners  in  the  hulks  at  Bennoda  kr^ 
an  estimated  annual  profit  for  ei£i* 
132.  Ss.  6d.  (Lord  John  Bvseeitg  S^ « 
Trantportatton    and  Secondary  P^^ 
ment,  8th  Jattuary^  1839.) 

The  hulks  in  England  an  tir«4 
merely  as  an  intermediate  cstahfr^»^ 
between  the  eonunon  gaols  and  tbe  ^ 
colonies,  for  prisoners  sentenced  Id  tro 
portation;  but,infoct,in  many  esses  "^^ 
prove  a  substitute  for  that  pcmi^9^> 
They  are  considered  to  be  A?  »<* 
branch  of  secondary  punishment  is  b.*- 
land,  and  their  disoontinaanoe  bn  btc 
urffed. 

PRISONS  (^Prisan,  French\  fsoi- 
safe  custody,  of  punishment,  and  R^ 

The  history  of  modem  impri?ns^ 
in  the  prisons  of  this  coontrr  begioi  *^ 
the  labours  of  Mr.  Howard  in  tte  b^ 
century.  In  the  first  sectioo  of  y' 
Howard's  book  on  '  The  State  d  ^ 
Prisons  in  England  and  Wales,'  vhkk* 
entitles  *  A  Genoul  View  of  the  DtfS* 
in  Prisons,'  published  in  177ft,heiff«»tf 
a  summary  of  the  abases  wtiA  exi^ 
in  the  management  of  erimiaaii  s^  ^ 
time.  These  abuses  related  to  fto4^ 
tilation,  drainage,  want  of 
of  prisoners;  and  the  eflfocli  were 
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ind  the  fbrther  oonnption  of  all  persons 
rho  were  confined  in  prisons. 

The  labours  of  Howard  and  of  others 
rere  bat  slowly  attended  with  sao- 
.ess.  Nearly  fif^  years  after  the  date 
>f  the  above  details  the  Prison  Discipline 
society  remark,  that  there  jet  exist  many 
>ri8on8  in  the  same  condition  as  that  in 
rhich  Howard  left  them — monuments  of 
he  justice  of  his  statements,  and  of  the 
adifierence  with  which  his  recommen- 
lations  had  been  regarded.  {Fifth  Report^ 
>.  16.)  In  1818  It  appears  by  parlia- 
aentary  returns,  that  out  of  518  prisons 
n  the  United  Kingdom,  to  which  upwards 
»f  107,000  persons  were  committed  in 
hat  year,  23  prisons  only  were  classed 
»r  divided  according  to  law ;  59  prisons 
lad  no  division  whatever  to  separate 
uales  fixmi  females;  136  had  only  one 
iivision  ibr  that  purpose ;  68  had  only 
rwo  divisions,  and  so  on ;  23  only  were 
livided  according  to  the  regulations  of 
he  statute  (24  George  III.  c  54,  sect.  4) 
vhich  provides  for  eleven.  In  445  prisons 
lo  work  of  any  description  had  been 
Dtroduced ;  in  73  prisons,  though  some 
vork  was  performed,  yet  the  number  was 
exceedingly  small  in  which  employment 
:o  any  extent  had  been  carried  on.  In 
100  gaols  built  to  contain  only  8545 
srisoners,  there  were  at  a  time  13,057 
persons  confined. 

dassificatum  of  Q^«i<fors.— The  ar- 
gument of  those  who  wished  to  make  the 
experiment  of  classifying  prisoners  is 
hus  succinctly  stated  by  a  distinguished 
%.merican  writer  on  pemd  jurisprudence : 
—**  That,  as  a  place  of  punishment,  a 
prison  would  soon  lose  its  terrors  if  its 
iepraved  inmates  were  suffered  to  enjoy 
he  society  within,  which  thev  had  always 
^referred  when  at  large ;  and  that,  instead 
>f  a  place  of  reformation,  the  prison  would 
)ecome  the  best  institution  that  could  be 
ievised  for  instruction  in  all  the  mysteries 
>f  vice  and  crimen  if  the  professors  of 
^iltwere  suffered  to  make  disciples  of 
hose  who  mav  be  comparatively  ignorant. 
To  remedy  this  evil  therefore  we  must 
■esort  to  classification;  first,  the  young 
niut  be  separated  from  the  old;  then  we 
must  make  a  division  between  tiie  novice 
ind  the  practised  offenders.  Further 
mbdivisioDS  however  were  found  indis- 


pensable, in  proportion  as  it  was  dis- 
covered that  in  each  of  these  classes  there 
would  be  found  individuals  of  different 
degrees  of  depravity,  and  of  course  not 
only  corrupters,  but  those  who  were  ready 
to  receive  their  lessons.  Accordingly, 
classes  were  multiplied,  until  in  some 
prisons  in  Euffland  we  find  them 
amountii^  to  fifteen  or  more.**  The 
same  writer  exposes  the  fallacy  of  this 
argument  in  what  follows :— **  But  in  the 
consideration  of  this  question  these  evi. 
dent  truths  seem  not  to  have  had  their 
proper  force :  first,  that  moral  guilt  is  not 
the  immediate  subject  of  human  observ- 
ation;  nor,  if  discovered,  is  it  capable 
of  bang  so  nicely  appreciated  as  to  enable 
us  to  assign  to  each  individual  who  may  be 
infected  with  it  his  comparative  place  in 
the  scale ;  and  if  it  could  be  discovered, 
it  would  appear  that  no  two  individuals 
could  be  found  contaminated  in  the  same 
degree :  secondly,  that  if  these  difficulties 
co^d  be  surmounted,  and  a  elass  formed 
of  individuals  who  had  advanced  exactly 
to  the  same  point,  not  only  of  offence, 
Imt  of  moral  depravity,  still  their  asso- 
ciation would  produce  a  ftirther  prcgress 
in  both."  (Livmgston's  P«ifli  Co<U/or 
the  Slate  qf  LouUiana ;  Jntroductoru 
Report  to  the  Code  of  Reform  and  Priaon 
Ducipline,  p.  309;  see  also  q.  1784, 
Evideiux  if  Samuel  Hoare^  £aq. ;  Select 
Committee  if  the  House  of  Commons. 
1832.)  Classification  continues  to  be  the 
leading  principle  of  arrangement  in  many 
prisons;  in  others  the  object  contem- 
plated by  it,  namely,  the  prevention  of 
Gontaniination,  is  further  sought  by  the 
prohibition  of  oral  communication  between 
the  prisoners. 

Of  the  prisons  which  have  been  sub- 
jected to  any  fiindamental  changes  dur> 
mg  the  last  twenty  years,  the  greater 
number  are  conducted  on  the  silent  sys- 
tem. The  advocates  of  this  system  sup- 
posed that  contamination  would  be  pre- 
vented by  the  intercourse  of  the  tongue 
being  prohibited.  The  first  objection  in- 
curred in  carrying  out  this  plan  was  the 
great  expense  of  employing  a  requisite 
number  of  officers  to  enforce  silence.  To 
mitieate  or  get  rid  of  this  objection, 
another  evil  was  produced  by  tiie  intro- 
duction of  the  practice  of  giving  to  pri- 
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8on«rs  a  control  over  other  prisooeis. 
In  Coldbath  Fields  jprison,  oontaimng  on 
an  average  900  prisonerB,  no  less  wan 
218  were,  in  18d7»  removed  from  the 
<»eration  of  the  law  and  the  endurance 
of  their  ponishment  by  bdng  appointed 
Co  offices  of  trust  or  control.  Besides 
these  218  there  were  54  regular  officers; 
80  that  272  persons  were  appointed  to 
superintend  682  prisoners  (t.  e.  900  minus 
218,  who  had  appointments),  being  in 
the  ratio  of  one  officer  to  2^  prisoners. 
With  all  this  wasteful  suporintendenoe, 
involTinff  so  entire  a  sacrifice  of  dis- 
cipline, ue  great  object  of  prisons  on  the 
principle  of  Coldbath  Fields  was  not 
attained.  *'  The  minds  of  the  prisoners 
("say  the  Inspectors  of  Prisons  in  their 
Report  for  that  year)  are  kept  under  per- 
petual irritation  by  the  prohibition  of 
speech,  their  ingenuity  at  work  to  find 
means  of  eyadiug  it,  and  they  are  still 
further  depraved  by  fk«quent  subjection 
to  punishment  for  an  offence  of  a  merely 
arbitrary  character." 

Under  any  airanf^ements  the  principle 
on  which  such  prisons  are  oondncted 
almost  necessarily  involves  great  and 
numerous  vices. 

The  power  of  establishing  rules  fSiyr 
prisons  IS  vested  by  5  &  6  Wm.  IV.  c 
38  in  the  secretary  of  state  for  the  home 
department  Distinct  divisions  of  each 
piuon  are  appropriated  to  male  and 
female  prisoners.  The  several  wards, 
cells,  yards,  &C.,  are  devoted  to  distinct 
classes  of  prisoners.  There  are  baths 
for  the  cleansing^  and  bathing  of  pri- 
soners: a  fumi^ting  oven  for  the  cleans- 
ing ana  dinnfecting  of  their  clothes,  linen, 
or  bedding.  A  competent  number  of 
cells  adapted  to  solitarv  confinement  for 
the  punislmxent  of  rennctory  prisoners, 
and  for  the  reception  of  such  as  may  by 
law  be  sentenced  to  confinement  therein, 
is  provided.  Separate  rooms  are  pro- 
vided as  infirmaries  or  sick  wards  for  the 
two  sexes,  and  as  £ir  as  possible  for  the 
different  descriptions  of  prisoners.  Every 
prisoner  is  provided  with  suitable  bed- 
ding, and  every  male  prisoner  with  a  sepa- 
rate bed,  hammock,  or  cot,  either  in  a 
separate  cell,  or  in  a  cell  with  not  less 
than  two  oUier  male  prisoners.  Con- 
venient places  are  set  apart  fi>r  washing. 


combings  &&,  and  ywds  fv  cssk 
It  is  provided  by  law  that  ibe  tk::;: 
justices  appointed  at  each  qosiMsr 
shall  meet  perio^cally  at  the  prissa 
inspect  the  several  jooTBak,  r^ 
and  books,  and  give  sndidirecsni' 
may  to  them  seem  ncocssaiy;  Act 
shall  regulate  a  Bcale  of  fines  to  be  >^ 
by  the  governor  upon  the  ssbst: 
dacers  rorneglLigence  in  the  perfger 
of  their  duties ;  that  ti^y  may  s» 
any  officer;  examine  from  time  k*^ 
the  state  of  the  building  the  eb^ 
lion,  separation,  inspeetioo,  hard  k*^ 
employment,  health«diet,iB8tnK0ffi.^ 
of  the  prisoners;  also  into  dK  bb. 
and  di^Msal  of  thdr  earnings,  ik^ 
penaes  attending  the  prieoD,  and  ss^  ^^ 
provement  which  may  be  pnctb^ 
they  are  required  to  direct  saeh  fc£-^* 
they  think  proper  to  be  distribikil  <- 
the  use  of  prisoners  who  do  n^  br:>i: 
to  the  established  church;  tfaerias;'^ 
ter  into  contracts  for  the  emploja^ ' 
prisoners  in  any  work  or  trade  »i^ 
the  prison,  subject  to  the  sanctiaB^^ 
general  or  quarter  session;  titer }? 
authorise  any  prisoner  to  be  cs^ 
in  the  service  of  the  prisoD,  tiot  bs- 
the  service  of  any  omeer  in  «s^.  ^ 
instruction  of  any  other  prisoner: »; 
may  order  necessary  dothmg  or  vk'^ 
be  given  to  any  prisoner  on  te  » 
charge,  or  may  pay  his  passage hja^^ 
present  him  wim  such  a  moder&te  & 
of  money  as  tiiey  may  think  fit:  tk^ ' 
required  to  make  a  report  reBpectoi  ? 
state  of  the  prison  at  every  qur^i^ 
sions:  in  case  at  conta^ous  ^tast,* 
any  other  emergency,  they  vt  ^ 
powered  to  issue  an  order  under  v^' 
bands  and  seals,  to  remove  the  pc^ 
to  some  other  prison  or  pboe  of  oosi*' 
ment  within  their  jurisdiction;  ist*^ 
of  any  criminal  prisoner  beug  ^^ 
repeated  offence  against  the  ru«$a^ 
pnson,  or  of  any  creater  offence  <>» 
the  governor  is  aumcHised  to  pnsi^  * 
visiting  justice  may  order  the  ofo*-*^ 
to  be  punished  by  solitary  conSse^ 
and  in  case  of  absolnte  neoavx^*}^^ 
finement  in  irons ;  a  visiting  jasb«  ^ 
receive  the  complaint  of  any  p**' 
Spirits,  wine,  beer,  and  tobae»««  T 
hibited  to  any  prisoner  exccptiog  ^  ^ 
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pproved  of  by  the  rargwD.  Ftor  eveiy 
ruon  it  is  provided  that  there  shall  be 
governor,  chaplain,  and  forgeoo;  and 
>r  the  female  branch  of  the  prison  a 
latron;  and  a  safficient  number  of 
•hoolmasters  and  mistreaet,  male  and 
nnale  tomkejBi  and  sabordinate  officers ; 
one  of  whom,  excepting  the  chaplain 
nd  snroeon,  are  allowed  to  hold  any 
ffice  or  nave  any  oocnpation  except  what 
sfers  to  the  prison.  For  the  Tarioos 
tiles  as  to  the  goremor,  and  his  admi- 
istration,  the  chaplun,  sargeon,  and 
[>  forth,    the  reader    may  consolt  the 

LCt. 

A  different  dress  is  worn  by  a  ynwaer 
onyicted  of  feloDT  from  one  convicted  of 

misdemeanor :  he  is  employed,  nnless 
trevented  by  sickness,  at  soch  hard 
abonr  as  can  be  provided,  and  for  so 
oany  hours  (not  exceeding  ten)  daily, 
xcept  on  Sundays,  Christmas,  Good- 
Friday,  or  any  public  fast  or  thanksgiv- 
Dg  day.  Some  descriptions  of  misde- 
neanants  are  allowed  to  wear  their  own 
clothing  if  decaoDed  snffident  and  proper ; 
ind  they  have  varioos  other  privileges. 
Prisoners  convicted  of  felony,  but  not 
«ntenced  to  hard  labour;  prisoners  con- 
ricted  of  misdemeanoor,  who  do  not 
some  under  the  description  oontemf^ted 
n  the  above  detail;  and  other  convicted 
prisoners  not  sentenced  to  hard  labour — 
must  be  clothed  in  a  particular  dress,  and 
onployed  in  some  work  or  labour  which 
is  not  severe ;  and  they  are  restricted  to 
I  prison  diet.  They  are  required,  like 
ill  other  prisoners,  excepting  misdemea- 
oants  of  the  first  division,  to  preserve 
>ilenoe.  {RuUg  and  Eegtdaiioiu  for  <Ae 
GovemmaU  of  Wettmngter  Bridewdl,  as 
Tertified  6y  the  Secretary  of  State  for  the 
Home  Department,  llthJvne,  1841;  Be- 
Tulatione  for  Pritone  in  England  and 
Wales,  1840.) 

The  labour  which  is  most  generally 
imposed  in  prisons  conducted  on  the 
nlent  system  is  that  of  picking  oakum, 
iod  of  the  tread-wheel.  The  labour  of 
the  tread-wheel  is  at  present  chiefly 
applied  to  the  grinding  of  com  and 
pumping  water  jor  prison  consumption. 

See  Ikecription  <f  the  Dread-mill  for 
the  Enq)lopnent  of  Prisoners,  with  Obier- 
vations  on  its  Management,  published  by 


the  Committee  cf  the  Society  for  the  Im- 
provement of  Prison  IHseipfine,  fee) 

In  some  prisons  females  as  well  as 
males  are  employed  on  the  tread-wheel, 
the  application  of  this  mode  of  punish- 
ment to  either  or  both  of  the  sexes  being 
determined  by  the  discretion  of  the 
justices  of  the  peace  in  connection  with 
each  prison.  The  application  of  tread- 
wheel  labour  to  women  is  liable  to 
occasion  miscarriage  in  cases  of  preg- 
nancy, and  in  various  ailments  of  the  sex 
it  is  ^t  to  produce  serious  disease ;  it  is 
injurioos  also  to  males  when  applied  for 
a  prolonged  period.  As  a  punishment  it 
is  very  unequal,  its  severity  depending 
npoB  the  physical  strength  of  those  sub- 
jected to  It ;  and  it  hss  been  administered 
with  great  want  of  uniformity  in  dif- 
ftrent  prisons. 

Another  mode  of  employing  prisoners, 
but  one  which  is  not  so  much  m  use  as 
the  tread-wheel,  is  with  the  crank  ma- 
chine, which  is  constructed  of  different 
Plans  will  be  found  in  the  work 


to  which  we  refer.  (Description  of  the 
TVead-Mill,  and  cf  the  Portable  Crank- 
Machine  by  Wm.  Hase,) 

The  average  expense  of  each  convict 
kept  in  a  Honse  of  Correction,  on  the 
alent  system,  is  about  65Z.  or  56/.  for 
four  years.  (Lord  John  Russell's  Note 
on  Trangpofiation  and  Secondary  Punish- 
ments, January  2,  1889.^ 

Separate  imprisonment  differs  from 
what  is  ordinanly  understood  by  solitary 
imprisonment  in  the  following  psffticulars : 
— **  In  providing  the  prisoner  with  a  large, 
well-ventilated,  and  lighted  apartment, 
instead  of  immuring  him  in  a  confined, 
ill-ventilated,  and  dark  cell ;  in  providing 
him  with  everythinff  that  is  necessary  to 
his  cleanliness,  healtn,  and  comfort  dur- 
ing the  day,  and  for  his  repose  at  night, 
instead  of  denying  him  those  advantages ; 
in  supplying  him  with  sufficient  food  of 
wholesome  quality,  instead  of  confining 
him  to  bread  and  water ;  in  alleviating 
his  mental  discomfort  by  giving  him 
employment,  by  the  regular  visits  of  the 
officers  of  tiie  prison,  of  the  governor, 
surgeon,  turnkeys,  or  trades'  instructors, 
and  particularly  of  the  chaplain,  instead 
of  consigning  him  to  the  torpor  and  other 
bad  consequences  of  idleness,  and  the 
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niseiy  of  imiiiitig«ted  remorse ;  in  sepa- 
rating him  fiK>m  none  of  the  inmates  of 
the  prison  except  his  fellow-prisoners, 
instead  of  catting  him  off  as  far  as  may 
be  from  the  sight  and  solace  of  human 
society ;  in  allowing  him  the  priril^e  of 
attending  both  chapel  and  school,  ibr  the 
purposes  of  public  wdrship  and  education 
in  class  (securing  on  these  occasions  his 
compete  separation  fh)m  the  sight  and 
hearing  of  his  fellows),  instead  of  ex- 
cluding him  firom  diyine  service  and  in- 
struction; in  providing  him  with  the 
means  of  taking  exercise  in  the  open  dir, 
whenever  it  is  necessary  and  proper,  in- 
stead of  confining  him  to  the  unbroken 
seclusion  of  his  oelL"  {Itupecton^  Be- 
portf  1838.)  Arguments  both  for  and 
against  this  system  have  been  urged  with 
considerable  force.  (AugtraliaaOf  or 
TTioughts  on  Convict  Afcmagement ;  and 
A  General  View  of  The  Social  System 
of  Convict  Management^  ffc,  by  Captain 
Maconochie ;  The  Merits  of  a  Home  and 
of  a  Colonial  Process ;  of  a  Social  and 
of  a  Separate  System  (f  Convict  Manage- 
ment, by  F.  M.  Innes;  Reports  (f  the 
Inmectors  of  Prisons.) 

The  separate  system  originated  in  this 
country  in  the  year  1790,  and  was  first 
tried  in  the  county  gaol,  Gloucester. 
This  building  was  provided  with  cells 
in  which  prisoners  were  confined  apart, 
day  and  night,  from  the  hour  of  admission 
to  that  of  discharge.  Those  confined 
under  short  sentences  were  denied, 
those  under  long  sentences  were  provided 
with,  employment  Moral  and  religious 
instruction  was  ^ven  in  the  cells  and  in 
the  chapel.  Tins  discipline  was  enforced 
during  seventeen  years,  in  which  period 
there  were  very  few  re^xunmitments. 
But  the  increase  of  population  demanding 
increased  prison  accommodation,  the 
system  was  abandoned  to  make  room  for 
additional  prisoners.  In  181 1  the  favour- 
able opinion  conceived  of  separation  in 
prisons  by  a  committee  of  the  House  of 
Commons  led  to  a  recommendadon  "  that 
a  separate  prison  should  be  erected  in 
the  first  instance,  for  the  counties  of 
London  and  Middlesex,  and  that  measures 
should  be  taken  for  carrying  on  the  peni- 
tentiary system,  as  soon  as  might  be 
practicable,   in   different  parts   of  the 


country."    In  the  Iblloving  year  •? 
the  act  52  Geo.  HI.  c«  44,  wk  M 
in  conformity  with  the  0000^5*- 
commendation,  by  which  act  Ar*r 
tentiary  at  Millbank  was  coamaa.. 
1819^subeequent  acts  gnntmg^s-' 
increase  its  aceommodationa.    h  .*. 
this    great   prison  vras    oample&l ' 
the   reception   of    1200     eoovkai '. 
England,  SooOand,  and    WaleL    " 
separate  system  did    not    bcfia  %- 
carried  out  for    some    yean  afkr  r 
establishment  of  Millba^  PemiBsar 
and  after  having  been  for  mmte  nar . 
operation  it  was  abaDdoned,  ovin^v^ 
great  mortality  which  prcwwJei^t^ 
This  mortality,  it  is  alleged,  residled  ?: 
the    unhealtmness  oi   the    sitastie  : 
which  the  Penitentiary  k  bnih,  ms.  l 
connection  of  it  with  the  separate  fy^s. 
in  the  nature  of  a  conseqnenx^  is  d^- 
(^Inspectors*  Reports,) 

A  model  prison  on  the  sepanle  t^ 
at  Pentonville,  LondoD,  has  bees  est 
pleted,  and  others  have  been  bid  f^ 
projected  in  different  parts  of  E^b^ 
the  success  or  foilure  of  which  wiUdfe^ 
mine  whether  the  system  sball  or  shi' 
not  become  general.  The  Fourth  Bcpr 
of  the  Inspectors  of  Prisons  eaq^bis  ^ 
general  principles  foUowal  in  the  c» 
struction  of  the  Modd  or  Puiism"''* 
prison. 

Any  estimate  of  the  expense  per  pr- 
soner  of  the  separate  system  mat.  ssi 
that  Bjstem  has  been  for  some  tisK :: 
operation,  be  liable  to  dispote.  At  3£i- 
bauk  Penitentiary  (which  is  allowei  t 
be  an  imperfect  criterion)  the  net  asiB 
expoise  of  each  prisoner,  dednelia^  s 
earning  is  said  to  be  24/.  6s.  €^  <*W 
John  Knsseirs  Note  on  Tnm^ertOif 
and  Secondary  Puniskmenis.)  It  is  iz|*t 
by  the  advocates  of  die  system  Ast  ts 
sentence  of  imprisonment  in  a  sepam 
prison  need  be  only  a  half  or  two-tbs* 
the  duration  of  a  sentence  to  any  A* 
prison  for  it  to  be  as  severe  aad  » 
much  dreaded,  and  that  the  diftrcaet' 
expense  will  be  thus  made  up. 

The  improvement  in  prison  dise^v 
has  littie  more  than  oonuneneed:  tai 
even  in  the  metropolis  vices  wluch  Isn 
been  long  admitted  i 
undiminished  fbroe.    The 
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the  great  gaol  of  Newgate»  giTea  by  the 
[nspectors  of  Prisons  in  their  Report  for 
1837,  equally  ^iplied  in  the  year  1842 : — 
"  The  prisoners  are  aswciated  in  smaller 
inmbers  than  formerly,  but  they  are 
thrown  into  closer  contact,  and  com- 
[Mnionship  is  more  directly  fiudlitated; 
Lheir  mutual  acquaintance  is  more  per- 
rect;  their  knowledge  of  each  other's 
iabits,  tempers,  and  capacities  is  more 
readily  acquired,  more  firmly  established, 
md  more  mischierously  brought  to  bear 
Lgainst  the  interests  of  society  and  their 
>wxi  well-being  and  reibrmation.  What 
say  the  inspectors)  but  mischief^  inevit- 
kble  and  manifold,  can  be  expected  from 
ocking  up  from  morning  to  night,  with- 
mt  intermission  and  change,  in  utter 
dleness  (in  numbers  Tarying  from  three 
o  fifteen,  or  even  more),  the  most  aban- 
loned  chanu^rs,  adepts  in  crime,  com- 
jelled  associates  with  the  uninitiated  or 
Tivial  offender?" 

The  new  County  Gaol  and  House  of 
Dorrection  at  Reading,  Berkshire,  has 
!>een  constructed  for  the  application  of 
the  separate  system,  and  has  now  (1846) 
been  more  than  two  years  in  operation. 
^.Iterations  have  recently  been  made  in 
the  Hertford  County  Prison,  for  the  same 
purpose.  The  results  haTe  been  in  the 
tiighest  degree  satisfiictory  wherever  the 
system  has  been  brought  into  operation. 

Criminals  are  sometimes  punished  by 
Sne,  and  sometimes  by  whippmg.  Fine 
IS  imposed  fbr  criminal  offences  only  in 
f)eculiar  cases — ^where,  fbr  instance,  the 
offender  is  a  wealthy  person.  Whipping 
is  seldom  used  excepting  in  the  case  of 
juTenile  offenders,  or  as  a  disciplinary 
ppnishment  in  the  hulks  or  in  prison. 
But  the  principle  of  corporal  punishments, 
In  England,  as  everywhere  else,  is  becom- 
ing daily  more  unpopular,  and  its  prac- 
tice going  into  disuse.  Another  mode  of 
punishment,  but  one  which  has  also 
Qearly  passed  into  desuetude,  is  that  of 
the  stocks. 

Prisoners  committed  fbr  trial  or  for 
examination  are  permitted  to  wear  their 
own  dothing  in  prison,  provided  it  be 
sufBcient ;  they  are  not  compelled  to  work 
or  labour;  but  at  their  own  request  or 
with  their  own  consent  may  be  supplied 
with  any  work  not  severe,  or  they  may, 
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at  their  own  expense,  procure  any  em- 
ployment, materials,  and  tools  which  the 
governor  may  deem  safe  and  proper. 
Provided  no  bill  has  been  fbund  agamst 
a  prisoner,  or  that  upon  his  trial  he  has 
been  acquitted,  he  is  allowed  such  a 
proportion  of  the  amount  of  his  earnings 
as  ue  visitinii;  Justices  deem  fit  and  rea- 
sonable. Prisoners  of  this  class  are  per- 
mitted to  see  their  firiends  on  any  week- 
day without  anjT  order,  within  specified 
hours;  and  thor  legal  adviser  at  any 
reasonable  hour.  Letters  to  and  from 
them  are  subject  to  the  inspection  of  the 
governor.  They  are  liable,  in  case  of 
their  being  riotous,  or  disorderly,  or  be- 
ing guilty  of  a  breach  of  the  regulations, 
to  be  confined  in  separate  cells,  and  be 
allowed  no  other  food  from  the  county 
than  bread  and  water.  (Regulations  for 
PritoRB  in  EagUmd  and  Wala,  issued  by 
the  Secretary  of  State,  1841.) 

The  application  of  the  separate  system 
to  untried  prisoners  lemams  yet  to  be 
carried  into  more  complete  operation. 
Clerkenwell  Prison,  Middlesex,  nas  been 
taken  down,  and  a  new  County  Gaol, 
on  the  separate  system,  for  the  untried 
and  fbr  prisoners  under  examinatiou,  is 
in  progress  of  construction,  on  an  en- 
larged site  and  extended  scale. 

The  disposal  of  criminals  alter  the  ex- 
piration of  Hbe  period  of  their  imprison- 
ment is,  in  England,  one  of  the  most  difll- 
cult  questions  connected  with  punish- 
ments, and  it  is  one  fbr  the  settlement  of 
which  no  measures  have  vet  been  adopted 
or  devised.  Until  this  deficiency  is  sup- 
plied, under  any  system  of  secondary  pu- 
nishment whatever,  the  immense  amount 
of  reconumtments  which  take  place  in  this 
country  may  be  expected  to  continue. 
The  amount  of  recommitments  is  an  evi- 
dence not  merely  of  the  inefficiency  of  par- 
ticnlarmodes  of  punishment,  but  probably, 
more  generally,  of  the  difficulty  of  find- 
ing employment  in  this  country.  Mr. 
Bentham  suggested  several  means  where- 
by this  object  might  be  met :  employ- 
ment in  tiie  army  or  navy ;  the  encou- 
ragement of  voluntary  emigration  to  the 
colonies;  the  requinng  of  security  for 
good  behaviour,  with  liberty  to  the  surety 
to  contract  for  the  prisoner's  labour ;  or 
a  subsidiary  establishment  for  the  recep- 
3h 


TRANSPORTATION.  [  834  ]  TRANSPORTATIOTS. 

tion  of  the  prisoners  under  a  modified 
kind  of  imprisonnient.  Of  these  methods 
it  is  not  improbable  that  the  enooorage- 
ment  of  Toluntary  emigration  will  be  re- 
solved upon.  It  is  a  question  whether 
the  emigration  should  not  be  compulsory 
instead  of  roluntary.  But  to  this  it  has 
been  objected,  that  making  emigration 
thus  as  it  were  a  punishment  or  part  of 
a  punishment,  would  tend  to  render  it,  hj 
association  of  ideas,  a  mark  of  disffrace, 
whereas  it  is  desirable  that  industry 
should  be  encoura^  to  find  channels  for 
itself  in  the  colonies. 

Until  recently  there  was  no  further 
distinction  observed  in  the  discipline  of 
Juvenile  offenders  than  by  their  separate 
classification  from  the  adults  in  the  hulks, 
in  prisons,  Sec.,  where  they  were  put  to 
the  same  or  nearly  the  same  routine  of 
duties  as  the  adults :  but  with  the  esta- 
blishment of  the  Parkhurst  Reformatory, 
in  the  Isle  of  Wight,  the  commencement 
of  systematic  improvement  in  this  respect 
has  been  made. 

The  objects  sought  to  be  attuned  at 
the  Parkhurst  prison,  are  the  penal  cor- 
rection of  boys  with  a  view  to  deter  juve- 
nile offenders  generally  from  the  com- 
mission of  crime,  and  their  moral  refi>rm- 
ation.  The  disposal  of  the  boys  at  Park- 
hurst on  release  is  a  question  of  some 
difficul^.  Of  those  liberated  since  its 
establishment  some  have  been  appren- 
ticed to  the  trades  in  which  they  were 
educated  there ;  others  have  been  sent  to 
the  Refhge  for  the  Destitute,  and  the 
Philanthropic  Institution,  and  a  consider- 
able number  have  been  sent  to  New  Zea- 
land. Nine  years  have  now  ( 1 846)  elapsed 
since  the  opening  of  the  Parkhurst  Prison, 
and  its  results  have  been  hi||hly  satisfiM;- 
tory.  The  establishment  originally  pro- 
vided for  320  boys,  but  it  has  been  so 
materially  enlarged  as  to  be  capable  of 
accommodating  720. 

Provision  hais  also  been  recently  made 
at  the  Millbank  Prison,  Westminster,  fi)r 
the  probationaiy  confinement  of  200 
youths,  from  16  to  20  years  of  age. 
There  is  now  sufficient  provision  for 
juvenile  transports ;  but  furtner  establish- 
ments, on  the  reformatory  plan,  are  still 
required  for  those  boys  who  from  their 
tender  age  and  small  size  are  unfit  to  be 


tian^wrted,  and  fi>rwioiis4 
of  minor  juvenile  offeodett. 

The  Prisons  R^nUtkmAetiU 
WuL  IV.  c  38)  empowcB  okcs 
principal  Seeretaries  of  Stale  to  ifV- 
sufficient  number  of  persons,  bbi  s^ 
ing  five,  to  visit  and  uxspeti,  eitherc 
or  together,  every  gaol,  bndevdl  & 
of  correction,  penitentiary,  otcAap 
or  place  for  the  oonfinenieDt  of  pnae 
in  anj  part  of  Great   BiibuB;  tt 
ezamme   officers,    inspect    boob  c 
papers,  and  inquire  into  aU  nsaaea^ 
ting  to  the  managemoit  and  fisc^is . 
such  place  of  oonfinement»  and  to  ds^ 
to  the  Secretary  of  State  a  Beponar 
on. 

The  Tentii  Report  of  the  i^aOK 
of  Prisons  far  the  Hosne  Di*x;> 
dated  August  8,  1845,  and  mfr  -ss 
prison  discipline  and  managenat  Is^ 
oera  genenlly  improved ;  dot  pai 
success  has  attended  the  mpfkk^iai" 
the  separate  system,  **  by  which  uMt ' 
they  observe,  ''we  are  oonvnxc^  tr 
prevalence  of  dime-  can  be  siaye(la& 
the  morals  and  habits  of  the  prisoacn  a 
be  permanently  amended  ;"  that,  «fr' 
this  system,  the  health  as  veil  as  the  S/ 
racter  of  the  prisooers  have  bees  ■* 
proved,  and  the  number  of  priaoo  fmai- 
ments  greatiy  diminished ;  and  d»t  t  f 
especially  suitable  for  persons  Km> 
who  ought  neither  to  be  expoMi  - 
the  contamination  of  aisnrintinn  v^ 
other  prisoners  nor  subjected  to  she  =^ 
tating  regulations  of  the  silent  ^sas 
The  inspectors  object  in  ^eiy  d«ok> 
terms  to  tread-wheel  labour,  as  bcee>T 
posed  to  the  formation  of  penasa 
habits  of  useful  labour,  which  €e|ei  i 
be  umed  at  in  prison  discipline,  n^. 
than  compulsory  labour  for  the  men  t«- 
pose  of  punishment.  The  Report  s&i' 
that  a  great  reduction  has  taken  pba  * 
the  number  of  debtors  comanaii^  > 
prison,  which  has  been  in  caaatqpgse  >■' 
the  act  (7  and  8  Vict  c.  96)  to  sss* 
the  law  of  insolvency,  whidi  caaie  i& 
operation  August  9, 1S44,  ForiBsas:^ 
in  the  Debtors'  Prison,  for  Loi^atn 
Middlesex,  the  number  oommitkC  ^ 
tween  August  9,  1843,  and  Aagois 
1844,  was  2,529;  whilst  between  Ae£? 
9,  1844,  and  August  9»  1845^  the  veik 
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WBs  onlj  656,  showinff  a  decrease  of 
285*5  per  cent  The  Inspectors  reoom- 
mend  urgently  the  formation  of  district 
;>risons  for  juvenile  ofienders,  where  they 
nay  be  kept  apart  ftom  the  contamination 
>f  the  comnKMi  gaols.  As  exceptions  to 
lie  general  improvement  which  has 
aken  place  in  prison  management  and 
liscipline,  the  inspectors  state  that  no 
mprovements  have  been  effected  in  the 
»risons  of  the  county  of  Bedford ;  and 
vith  reference  to  the  prisons  of  the  citv 
>f  London  they  say,  *  We  are  compelled, 
iy  an  imperative  sense  of  daty,  to  advert, 
n  terms  of  decided  condemnation,  to  the 
amentable  condition  of  the  prisons  of  the 
•ity  of  London  —  Newgate,  Giltspur- 
treet  Ck>mpler,  and  the  City  Bridewell 
^in  which  the  master-evil  of  gaol  associ- 
ition,  and  consequent  contamination,  still 
;ontinues  to  operate  directly  to  the  encoa- 
•agement  of  crime." . . . ."  We  have  often 
•ecorded  our  opinion  with  reference  to 
his  subject,  and  we  shall  not  fiul  to 
■epeat  onr  protest  against  the  prisons  of 
he  city  of  London,  until  we  see  substi- 
nted,'*&c 

The  Tenth  Report  of  the  Inspectors  of 
Prisons  for  the  Northern  and  Eastern 
Oistrict,  which  is  dated  February  20, 
1 846,  states  that  a  very  material  decrease 
las  token  place  in  the  criminal  popnla- 
ion  of  the  district  during  the  years'  1844 
ind  1845 ;  and  that  the  prisons  continue 
D  a  state  of  improvement  The  Inspector 
•emarks,  that  in  conseonence  of  the  pass- 
ng  of  the  8  and  9  Vict,  c.  127,  which 
tnthorixes  the  imprisonment,  for  short 
enns,  of  debtors  who  have  contracted 
heir  debts  under  fraudulent  circnm- 
itances,  there  has  been  some  increase  in 
he  number  of  prisoners  committed  on 
hat  account 

As  to  the  great  reduction  in  the  number 
)f  debtors  in  consequence  of  th^  7  and  8 
^ict.  c.  96,  coming  into  operation,  and 
he  increase  in  the  number  of  debtors 
•ommitted,  as  having  contracted  debts 
inder  fraudulent  circnmstances,  in  con- 
lequenoe  of  the  passing  of  the  8  and  9 
(Tict  c.  127,  it  will  be  useful  to  refer  to 
he  remarks  under  the  article  Insolvent, 
>.  114,  &c.  The  facts  stated  by  the 
reports  do  not  in  this  instance  prove  that 
there  was  any  social  improvement,  be- 


cause the  number  of  commitments  were 
diminished  under  the  7  and  8  Vict  c.  96 : 
the  true  conclusion  is,  that  a  number  of 
dishonest  debtors  were  let  out  of  prison  or 
did  not  get  into  prison,  and  that  is  all. 
The  increased  number  of  committals  of 
fraudulent  debtors  under  the  8  and  9 
Vict  c.  127,  confirms  this  conclusion. 
It  is  true  that  the  inspectorsf  report  merely 
gives  the  decrease  in  the  number  of  im- 
prisoned debtors  under  7  and  8  Vict 
c.  96,  as  a  &ct;  but  it  is  possible  that 
some  persons  might  draw  the  wrong  con- 
clusions from  this  fact 

The  Tenth  Report  of  the  Inspector  of 
Prisons  for  the  Southern  and  Western 
District,  which  is  dated  August  4,  1845, 
states  that  beneficial  alterations  are  taking 
place,  both  in  the  construction  of  prisons 
and  in  prison  discipline,  and  speaks  in 
terms  of^approbation  of  the  results  of  the 
application  of  the  sej^arate  system. 

There  ore  several  institutions  auxiliary 
to  the  penal  institutions  of  the  country. 
The  institutions  referred  to  are  either 
wholly  supported  by  voluntary  contribu- 
tions, or  partly  by  voluntary  contributions 
and  annual  parliamentaiy  grants,  and 
their  objects  are  to  receive  convict  youths 
after  they  have  endured  the  sentence  of 
the  law,  as  voluntary  inmates,  and  to 
educate  them  in  smtable  branches  of 
knowledge,  and  in  useful  trades;  or  to 
receive  ue  destitute  ofispring  of  adult 
convicts  who  have  been  execute  or  trans- 
ported, or  are  imprisoned  for  a  length- 
ened period,  and  to  give  them  the  advan- 
tages mentioned.  In  the  metropolis  there 
are  the  Refuge  for  the  Destitute,  and  the 
Philanthropic  Society's  Institution. 

The  Refuge  for  the  Destitute  wa» 
founded  in  1805,  and  incorporated  by 
Act  of  Parliament  in  1838.  it  is  a  place 
of  refuge  for  young  persons  of  both  sexes, 
discharged  mnn  penal  confinement;  or 
who,  having  lost  their  character  by  dis- 
honest practices,  are  unable  to  procure  an 
honest  maintenance.  The  females  in  the 
establishment  are  employed  in  washing 
and  in  needlework,  for  which  the  institu- 
tion contracts  with  the  public,  and  in 
household  work.  The  males  are  em- 
ployed in  shoemaking,  tailoring,  and  pre- 
paring fire-wood  for  sale. 
The  Philanthropic  Society  embraces  in 
da  2 
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its  scheme,  besides  javenile  criminals,  the 
destitute  ofbpring  of  criminals.  The 
cdacation  ffiven  at  the  Society's  instita- 
tion,  in  addition  to  the  details  at  the 
Rentage,  indndes  the  trades  of  printing, 
bookbinding,  rope  and  twine-making. 
To  those  joong  men  who,  after  quitting 
the  instittttion,  bring  satisfiustory  testi- 
monials finom  thdr  masters  by  whom  they 
haTe  been  employed  of  honesty,  sobrietr, 
and  steady  habtts,  rewards  varying  m 
amount  are  given  at  the  end  of  one  and 
two  years  respectiTely.  This  institution 
is  entirely  dependent  upon  voluntary 
contributions.  (An  AccomtU  <f  the  Phi- 
lanthropic Societjft  1842,  printed  at  the 
Institution.) 

The  prisons  of  Scotland  were  in  a  state 
of  gross  mismanagement  when,  in  1828, 
a  Committee  of  the  House  of  Commons 
was  appointed  to  inquire  into  the  subject. 
The  recommendations  of  that  committee, 
the  appointment  ci  inspectors,  and  the 
ing  of  an  act  of  parliament  (2  &  3 


v^ict  c  46^  by  which  the  burden  ol 
taining  prisons  is  removed  from  the  royal 
burghs,  and  provided  for  hj  a  general 
rate  upon  property,  and  their  manage- 
ment is  devolved  upon  county  boards  and 
upon  a  general  boBurd  ntting  in  Edin- 
burgh, have  led  to  some  improvements, 
and  paved  the  way  Ibr  still  greater. 
This  act,  which  was  jpassed  in  August, 
1839,  is  to  continue  in  force  ten  years. 
Where  system  can  be  said  to  have  been 
attempted  in  Scotland,  it  has  been  one  of 
those  which  we  have  noticed  in  connection 
with  England.  The  separate  system  has 
been  fqr  severs!  years  m  fbroe  at  Glas- 
gow in  respect  to  prisoners,  the  duration 
of  whose  sentence  is  six  months  or  under, 
and,  according  to  the  reports  of  the  in* 
spectors  of  Scotch  prisons,  with  generally 
good  effects,  although  the  construction  of 
the  prison  in  which  the  system  is  con* 
ducted  is  not  completely  flivourable.  The 
difficult  of  procuring  employment  on 
release  m>m  prison  has  however  been  so 
great,  that  lately  criminals  in  confinement 
at  the  Glas^w  penitentiary,  when  in  proe^ 
pect  of  their  liberation,  have  been  round 
to  threat<*n  the  commission  of  crimes  for 
which  they  might  again  be  sent  there. 
Another  separate  prison  has  been  estab- 
lished at  Perth,  and  the  exteosioh  of  the 


system  is  oootemplated  bf  ik  r 
of  direction  in  ooimectioo  vHh  ft 
prisons,  proviaoD  for  the  porpoiti: 
been  maae  already  by  partiiwwB 

The  Seventh  Report  of  the  Br 
Directors  of  Prisons  in  Seotfaoiia: 
February  11,  1846»  and  pratta 
of  the  proceedings  of  die  Bosrdr;* 
lation  to  the  General  Pnoa  «  ^ 
the  proceedings  witili  relaiioB  tt  j 
Prisons;  a  statement  of  ReceiptsBt: 
penditure  during  tbe  year  1845,  n.. 
estimate  of  tiie  fimds  whkh  vill  ^^ 
quired  fbr  the  vear  1848. 

The  gaols  of  Ireland  are  npitt' 
an  act  of  parliament  (7  Geo.  iV.C^ 
passed  in  1826,  by  which  anoail  »* 
of  the  state  of  the  several  praosset* 
quired  ftom  inspectors  of  prino  *- 
had  been  appointed  some  yeais  pR«i»' 
From  the  reports  of  ue  iosptea*- 
lamentable  picture  is  to  be  drtvti^^ 
management  of  the  prisons  toxwsiii 
1841.  Industry  spears  to  hre  Vi 
only  partially  introdooed;  danatf^ 
where  it  is  attempted,  is  of  theaosx 
perfect  deseriptioo,  and  hraatics  vt^ 
quentiy  committed  to  prisoa  of^  * 
being  oangerous  to  society,  of  wUii  r*' 
tioe  the  results  are,  •'that  eadiprs"' 
the  kingdom  has  charge  of  frinf*'' 
ten  lunatics,  and  even  more,  totkr' 
injury  of  the  internal  diseqiliDessd  p» 
of  the  establishment,  as  well  is  t^ " 
poor  individuals,  as  there  is  do  pn*^ 
accommodation  for  them,  or  wai  * 
treating  the  disease  with  a  vie*  to^- 
(Report  rf  the  Inapeeton  ef  /^u*." 
/r«/<uu/,  1842,  p.  9.) 

As  to  the  prisons  in  the  Britidi  dcr 

dencies,  the  ndlowinff  aadiarititf  ■*!  ^ 
referred  to  ^^'' RescSutioa  nca^  ' 
the  Government  of  India  on  tbe  ^^  - 
October,  1838,  after  taking  ibIock^' 
ration  tiie  Report  of  llie  Coasa^'^ 
Prison  DisdpUne,'*  Cslcatta.  ISS?:'^* 
port  of  the  Committee  on  Pnw:  l^ 
pline  to  the  Govemor-Genenl  of  ^ 
m  Council,*'  Janoaiy  8,  1838. 01^ 
** Report  of  C^iptun  J.  W.  frt^"' 
Prisons  in  the  West  Indies,"  Jnl!-'' 
and  as  to  Lower  Canada,  the '*H<p'^ 
the  Hon.  D.  Mondelet  and  I  ^^^ 
Esquires,"  Quebec,  I8S5. 
TREASON.    [Law,  Cunyii^] 
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TREASURE-TROVE,  in  lesal  Latin 
lied  thaamrus  inveatus,  u  a  branch  of' 
e  revenne  of  the  crovn  of  England,  and 
longs  to  the  king  or  his  grantees.  Where 
in,  plate,  or  predocis  metals  are  found 
dden  in  the  earth  or  any  private  place, 
id  the  owner  or  person  who  deponted 
em  18  unknown,  tne  i>roperty  becomes 
sted  in  the  king  by  virtiie  of  his  pre- 
gatiTe.  Bat  if  the  owner  is  known,  or 
aficertuned  after  tiie  treasore  is  fonnd, 
e  property  belongs  to  him  and  not  to 
e  King.  UY  a  oonstitntion  of  Hadrian 
'^nst.  i.  tit.  L,  §  89),  if  a  man  fonnd 
eaaaie  {themntri)  in  his  own  nonnd,  it 
iloni^  to  the  finder,  and  also  if  he 
^und  it  in  a  place  which  was  saeer  (sacred 
>  the  ^ods  abOTe),  or  religioos  Tsacred  to 
le  Dii  Manes).  If  a  man  foond  treasure 
scidentally  in  another  man's  ground,  the 
>iistitation  gave  half  to  the  finder,  and 
alf  to  the  owner  of  the  ground.  If  he 
>iijid  treasure  in  the  ground  of  the  em- 
eror,  the  finder  had  half,  and  the  emperor 
alf;  and  the  law  was  the  same  if  the 
round  belonged  to  the  fiscus,  or  to  the 
toman  people,  or  to  any  civic  community. 
L  constitution  of  the  Emperors  Leo  and 
:eno  (^Cod.  z.  tit.  15)  is  to  the  same 
ffect  as  far  as  it  goes.  Grotins  says  that 
he  title  of  the  prince  to  treasure-trove 
lad  in  modem  times  been  so  generally 
stablished  in  Europe  as  to  have  become 
jus  commune  et  quasi  gentium*  (De  Jun 
Belli  et  Pads,  lib.  iL  e.  viii.  §  7>  The 
aw  of  England  adopti  the  Ronmn  defi- 
lition  of  treasure-trove  of  Panlus  (Dw. 
^l,  tit  I  §31).  <«  Treasure  (thesaurus)  18 
in  antient  d^rasit  of  money,  of  which 
here  is  no  record  so  as  to  ^ve  it  an 
>wner :  fbr  thus  it  becomes  his  who  has 
band  it,  because  it  does  not  belong  to 
mother;"  and  to  entitie  the  crown  to  the 
property,  it  must  appear  to  have  been 
tiidaen  or  deposited  by  some  one  who  at 
the  time  had  the  intention  of  reclaiming 
it.  Whenever  tiierefore  the  intention  to 
abandon  appears  fh>m  the  circumstances — 
as  for  instance,  where  the  property  has 
been  foond  in  the  sea,  or  m  a  pond  or 
river,  or  even  openly  placed  upon  the 
sur&oe  of  the  earth— it  belongs  to  the 
finder.  In  England  the  concealment  of 
treasure-trove  nom  the  king  was  ap- 
parently formerly  a  capital  o£fence;  at 


pesent  it  is  a  misdemeanour  punishable 
by  fine  and  imprisonment   f  Bladutone's 
Contmentaries,  vol.  i.  p.  295.) 
TREASURER.    [Municipal  Cobpo- 

RATIOKB,  p.  391.] 

TREASURY,  a  department  of  tiie  Bri- 
tish government  which  controls  the  ma- 
nagement, collection,  and  expenditure  of 
the  public  revenue.  It  is  the  business  of 
another  dmrtment,  the  Exchequer,  to 
take  care  that  no  issues  of  public  money 
are  made  by  the  Treasunr  without  their 
bein^  in  conformity  with  the  authority 
specially  enacted  bv  parliament  When 
money  is  to  be  paid  on  account  of  the 
public  serrice,  this  is  almost  always  done 
on  the  authority  of  a  Treasury  warrant ; 
and  in  other  cases  the  countersign  of  the 
Treasury  is  requisite.  The  Board  of 
Treasury  consists  of  the  prime  minister 
and  the  chancellor  of  the  exchequer. 
The  real  office  which  the  premier  holds 
is  generally  that  of  first  lord  of  the 
Tr^sury.  There  are  also  four  junior 
lords,  who  have  usually  seats  in  par- 
liament, as  have  also  the  two  joint  secre- 
taries of  the  Treasuiy.  The  departments 
immediately  subordinate  to  the  Treasury 
are  the  botu*ds  of  customs,  of  excise,  of 
stamps  and  taxes,  and  the  post-office,  the 
various  officers  in  which  are  to  a  great 
extent  appointed  by  the  lords  of  the 
Treasury;  and  this  constitutes  an  im- 
portant part  of  the  patronage  of  the 
ministry.  The  control  of  the  Treasury 
over  the  different  boards  of  revenue  and 
other  departments  is  said  to  be  much  less 
complete  now  than  it  was  fiify  years  ago. 
Constitutionally,  its  authority  ought  to  be 
paramount  The  duties  of  the  board  of 
Treasury  are  heav^  and  multifarious,  all 
exceptional  cases  m  matters  relating  to 
the  revenue  being  referred  to  it  Pievions 
to  1839  the  annual  parliamentary  grant 
for  education  was  dispensed  by  the  Trea- 
sury ;  but  from  this  business,  to  which  it 
certainly  could  not  pay  sufficient  atten- 
tion, it  was  relieved  by  the  appointment 
of  the  committee  of  Privy  Coundl  on 
Education.  The  offices  of  the  Treasury 
are  in  Whitehall.  The  amount  paid  in 
salaries  of  lOOOf.  and  upwards,  is  about 
30,000/.  a  year.  The  First  Lord  of  the 
Treasury  receives  5000/.  a  year;  two 
secretaries  of  the  Treasury  receive  2500/. 
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a  year  each,  and  the  aanstant^ecretary 
SOOOi.  a  year ;  the  solicitor  of  the  Trea- 
sary  receives  2850/.  a  yesr;  four  com- 
missaooersof  theTreasaryreoeiTe  1200/. 
a  year  each ;  and  other  officers  receiTe 
sams  rarying  from  lOOOZ.  to  1500/.  each. 
The  amount  paid  in  salaries  below  1000/. 
a  year  we  have  no  means  of  ascertaining. 
(Lord  Congleton's  Financial  Reform.) 

TREATY  (from  the  French  trait/) 
means  literally  that  which  has  been  drawn 
up,  or,  in  other  words»  arranged  and 
agreed  upon,  by  two  or  more  parties,  who 
are  accordingly  called  the  contracting 
parties. 

Althoogh  a  treaty  is  commonly  defined 
to  be  an  agreement  made  with  one  another 
by  two  or  more  goTemments,  it  is  not 
necessanr  that  every  party  to  a  treaty 
should  always  be  a  sovereign  power  or  an 
independent  political  society.  Bodies  of 
persons  or  even  individuals,  mAy  be  em- 
powered to  enter  into  treaties.  Thus  the 
^glish  East  India  Company  has  the 
power,  and  has  repeatedly  exercised  it, 
of  miUung  treaties  under  certain  limita- 
tions. But  in  all  such  cases  tlus  power 
must  be  given  by  the  supreme  authority 
in  the  state  to  which  the  contracting 
party  belongs,  or,  which  is  the  same 
thing,  by  the  constitution  or  political 
^rstem  of  which  it  is  a  member.  Trea- 
ties then  can  only  be  made  by  sovereign 
powers,  or  by  parties  upon  whom  the 
sovereign  power  has  conferred  that  right 
In  our  constitution,  for  example,  where 
the  sovereign  power  consists  of  llie  king 
and  the  filament,  the  power  of  conclud- 
ing treaties  with  foreign  powers  generally 
belongs  ^  the  king.  This  is  Uie  all-im- 
portant fact  for  foreign  countries  or  other 
powers  to  look  to  in  negotiating  and  en- 
tering into  conventions  with  the  English 
nation :  the  only  party  with  whom  they 
have  to  do  in  such  matters  is  the  king,  or 
the  ministers  whom  he  may  have  dele- 
gated to  act  for  him  and  in  his  name.  In 
die  United  States  of  North  America  the 
president  makes  treaties  with  the  consent 
of  the  Senate. 

It  is  usual  for  the  crown,  in  this  as  in 
other  cases,  to  act  through  its  representa- 
tives; and  the  question  has  arisen  how 
far  the  principals  to  a  treaty  are  to  be 
held  bound  by  the  agreements  entered 


into  by  the  authorised  negotiatecL  > 
difficulty  IS  this.  TlieinetraeAeasrs 
to  the  actual  negotiator  by  Ua  frweL 
as  to  what  he  shall  aooepi'or  eoaeeas 

kept  secret,  at  least  in  part,  fbr^n 
reasons:  it  is  imposaible  HusKSan^c 
whether  on  any  particiilar  poie  a  ^ 
exceeded  his  anmority  or  not;  c 
would  be  always  in  t&  power  of  ir 
vemment  to  alle^  that  he  bad  d»« 
if  for  any  reason  It  deoied  to  escaped: 
the  engagements  which   he  las;  =* 
made  in  its  name.     If  soch  a  plia  ^    . 
well  founded,  it  would  seem  to  be  it^ 
sonable  one;  and  it  eoiold  h»dh  - 
proved  not  to  be  founded  in  feet,  ixr 
case  in  which  it  was  urged.    Ic  ^^i^ 
uppeu  therefore  to  be  either  «ris' 
unfair  to  hold  ibt  negotiator's  spB* 
to  be  the  real  conclusion  of  the  war 
useless,  if  the  plea  that  he  had  ezostr 
his  powers  were  to  be  allowed  to  bei^ 
waras  urged  in  abatement  of  dv  saycL» 
tions  he  had  made ;  onfiur,  if  saA  fA 
were  not  to  be  permitted.    Aeoar£s£7 
notwithstanding  some  wiiteia  oa  tbe  a* 
of  nations  fDe  Marteais,  for  tJEo^ 
have  oontenaed  that  a  treaty  is,  «ns.) 
speaking,  valid  from  the  mooMni  d  is 
bemg  ngned,  that  is  not  the  doecriDe  p- 
neraUy  maintained ;  and  at  an^  rmt  ^ 
practice  now  oompletel  j  estafalsbed  tu 
always  adhered  to  is  for  mtificafiagg 
the  treaty  to  be  exchanged  between  :> 
contracting  parties  before  it  caaa  be 
operation.  And  there  are  many  btaaea 
of  states  declining  U*  ratify  or  to  act  ou 
treaties  which  have  been  signed  by  th-:: 
accredited  representatives. 

A  treaty,  when  made^  is  in  &ct  oclrc 
force  so  long  as  the  contracting  faftje 
choose  to  observe  it ;  for  aa  the  ootaneau 
parties  are  soverdgn  powers,  there  »v- 
superior  authority  to  enforee  die  obar^ 
ance  of  the  treaty.  Reject  for  ofias 
and  fear  of  other  powers  interforiaf^  ac 
various  other  motives  maj^  often  oaaiot 
to  ensure  the  due  execution  of  troas. 
when  the  parties  to  them  are  not  dispoHi 
to  observe  them. 

Treaties  between  nations  for  mm^ 
commercial  advantages  have  beennadE 
at  different  times,  but  the  anaU  taki  / 
such  treaties  is  now  prettr  w«il  nai-' 
stood  by  those  who  are  in  avoor  c(vst 
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tricted  commercial  interooane.  Such 
reatiet  are  cumbrous  expedients  for  eSectr 
Dg  what  may  generally  be  done  better 
>y  the  nation,  which  has  most  to  give 
md  is  able  to  take  mo6t»  rebixing  its  own 
•estrictive  laws;  whidi  is  what  Great 
Britain  is  doing  now.  A  striking  iu- 
tance  of  the  effect  of  Great  Britain's 
xample  is  contained  in  the  *  Reciprodty 
lets.*    [Ships.] 

A  complete  account  of  the  printed  col- 
actions  of  treaties  is  contained  in  the 
Discours  Pr^liminaire  snr  les  difi(§rens 
tecudls  de  Traits  publies  jusqn%  ce 
^our'  (pp.  3-73),  in  toe  first  volume  of 
be  *  Supplement  au  Recueil  des  Prind- 
lanx  Traitds,*  &&,  by  De  Martens,  8to., 
xottin^n,  1802.  All  preceding  general 
oUections  are  superseded  by  the  ^reat 
rork  of  Du  Mont  and  Bousset,  entitled 
Corps  UniTcrsel  Diplomatioue  du  Droit 
left  Gens,  contenant  un  Recueil  des 
fraites  d'allianoe,  de  paix,  de  tr^Tet  de 
lentralit^  de  commerce,  d'^change,  de 
protection,  et  de  garantie,  de  toutes  les 
Conventions,  &C.  .  .  .  depnisler^e 
le  FEmpereur  Charlema^e  jusques  It 
)resent,'  &c,  &c  The  oriAual  work  is 
a  eight  volumes,  to  which  there  is  a  sup- 
plement in  five  volumes  which  appeared 
n  1739. 

The  collection  of  Du  Mont  and  Rousset 
las  been  completed  and  brought  down 

0  the  present  day  by  the  late  Georae 
•"rederic  de  Martens,  professor  of  uie 
.AW  of  Nature  and  Nations  at  Gottingen, 
nd  his  successors,  in  their  work  entitled 
Recueil  des  Traites  d'Alliance,  &c.  des 
>uissances  et  Etats  de  TEurope,'  &c,  &c., 
he  first  volume  of  which,  m  8vo.,  was 
published  at  Gottingen  in  1 790.  Various 
npplements  have  been  since  published, 
rhe  original  work  of  de  Martens  consists 
f  seven  volumes. 

There  are  separate  collections  of  trea- 
ies  published  m  nearly  all  the  countries 
f  Europe,  oonsisdug  for  the  most  part  of 
hose  treaties  to  which  the  country  has 
•eea  a  party,  and  which  therefore  form 
be  history  of  its  connection  with  foreign 
tales.  Most  of  those  collections  also  De 
riartens  has  enumerated  in  the  discourse 

1  ready  referred  to.  The  most  import- 
nt  of  English  collections  is  that  entitled 
Thorns  Rymeri  Fcsdera,  Conventiones, 


Litters,  cujuscumque  generis  Acta  Pub- 
lica,  inter  Reges  Anglia  et  alios  quosvis 
imperatores,  reges,'  &c,  in  20  volumes, 
folio^  1 704—1 735.  It  includes  the  period 
fromA.D.  1101  to  1654.  A  second  edi- 
tion of  the  first  17  volumes  (the  last  of 
which  is  occupied  with  an  index  to  those 
that  precede)  was  published  at  London, 
under  the  care  of  George  Holmes,  in 
1727;  a  third,  including  the  whole  20 
volumes  in  10,  and  with  considerable 
additions  and  improvements,  was  brought 
out  at  the  Hague  in  1739 ;  and  a  fourth, 
augmented  by  many  new  documents,  has 
been  in  part  printed  under  the  direction 
of  the  late  Record  Commission.  Vari- 
ous collections  have  been  published  since 
that  of  R^er.  The  latest  general  col- 
lection  of  treaties  which  has  appeared  in 
this  country  is  by  George  Chalmers, 
2  vols.  8vo.,  London,  1790,  which  is  a 
useful  work.  The  new  treaties  and  other 
state  pa|>er8  are  annually  published  by 
the  Foreign  Office ;  and  there  is  a  very 
convenient  irork,  entitled  *A  Complete 
Collection  of  Treaties,  &c,  at  present  sub- 
sisting between  Great  Britian  and  Foreign 
Powers,  so  ikr  as  they  relate  to  Com- 
merce and  Navigation,  to  the  repression 
and  abolition  of  the  Slave  Trade,  and  to  the 
Privile^  and  Interests  of  the  Subjects 
of  the  high  contracting  Parties,'  compiled 
from  authentic  documents  by  Lewis 
Hertzlet,  Esq.,  librarian  and  keeper  of 
the  papers.  Foreign  Office,  5  vols.  8va. 
London,  1840. 

For  an  enumeration  of  the  principal 
works  on  the  subject  of  treaties,  and  re- 
ferences to  the  passages  in  the  writers  on 
public  law  in  which  the  subject  is  con- 
sidered, the  reader  may  consul!  the  In- 
troduction to  De  Martens's  <Pr^ds  du 
Droit  des  Gens  Modemes  de  TEurope, 
fondd  sur  les  Traits  et  TUsage,'  2  vols. 
8vo.,  Paris,  1831;  vol.  i.,  pp.  132-166, 
268-270,  316 ;  and  ii.,  22-33,  63-69, 113, 
216-234,  291-308.  There  is  a  very  use- 
ful work  by  De  Martens,  entiUed  '  Cours 
Diplomatioue,'  3  vols.  8vo.,  Berlin,  1801 ; 
of  which  the  first  two  volumes  (entitied 
separately  '  Guide  Diplomatique ')  con- 
tain an  account  of  the  principd  laws  of 
the  powers  of  Europe  and  of  the  United 
States  of  America,  relating  to  commerce 
and  the  rights  of  foreigners  in  peace  and 
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in  war,  and  a  list  of  the  treaties  and  other 
public  acts  connecting  these  states,  from 
the  coounencenient  of  their  diplomatic 
intercoorse  to  the  end  of  the  eighteenth 
ceDtury ;  and  the  third  is  entitled  *  Tableaa 
des  Relations  Exteneores  des  Poissances 
de  rEorope,  tant  entre  elles  qu'avec 
d'antres  E4ats  dans  les  diverses  Faroes  da 
Globe.*  In  the  GmpanUm  to  the  Mmanae 
for  1881,  pp.  44-€3,  will  be  found  *  A 
Chronolo^cal  Table  of  the  more  import- 
ant Treaties  between  the  principal  civi- 
liaed  Nations,  with  Notices  of  ttie  Wars 
and  other  Events  with  which  they  are 
connected,  from  the  beginning  of  the 
fourteenth  century  to  1830/ 
TRIAL.  [Law,  Criminal.] 
TRINITY  IIOUSE  OP  DEFTPORD 
STROND,  THE  CORPORATION  OP 
—its  Ml  title  is,  <  The  Master,  Wardens, 
and  Assistants  of  the  Guild,  Fraternity,  or 
Brotherhood  of  the  most  Glorious  and 
Undivided  Trinity,  and  of  Saint  Clement, 
in  the  parish  of  Deptford  Strond,  in  the 
county  of  Kent ' — an  institution  to  whose 
members  is  intrusted  the  management  of 
some  of  the  most  important  interests  of 
the  seamen  and  shipping  of  England. 
The  earlier  records,  together  with  the 
house  of  the  corporation,  were  destroyed 
by  fire  in  1714,  so  that  the  origin  of  the 
institution  can  only  now  be  inferred  fit)m 
usage  and  the  occasional  mention  of  its 
purposes  in  documents  of  a  later  period. 
It  is  probable  that  with  Henry  VII.  origi- 
nated the  scheme,  afterwards  carried  into 
eflPect  by  his  son  Henry  VIII.,  of  form- 
ing efficient  navy  and  admiralty  boards, 
which  then  first  became  a  separate  branch 
of  public  service.  During  the  reign  of 
Henry  VIIL  the  arsenals  at  Woolwich 
and  Deptfoid  were  founded;  and  the 
Deptfora-yard  establishment  was  subse- 
qnentiy  placed  under  the  direction  of  the 
Trinity  House,  who  likewise  surveyed 
the  navy  provisions  and  stores.  The  ear- 
liest official  document  relating  to  the 
Trinity  House  now  extant,  is  a  charter 
of  incorporation  made  by  Henry  VIII. 
in  the  6th  year  of  his  reign.  An  ex- 
emplification of  this  charter  was  granted 
hj  George  II.,  in  the  third  year  of  his 
reign.  In  this  charter  Henry  says  "  We  on 
account  of  the  sincere  and  entire  love  and 
likewise  devotion  which  we  bear  and 


have  towards  the  most  ^orkas  sdis 
vidable  Trinity,  and  aJso  to  SaistQatf 
the  Confessor,  have  granted  sad  £« 
licence,  for  us  and  oar  bars,  as  aacii 
in  us  is,  to  our  belorred  liege  peofk> 
subjects,  the  shipmen  or  marineisi^E 
our  realm  of  England,  that  they  er  z 
heirs,  to  the  praiae  and  hoooar  d  ^ 
said  most  glorious  and  iindividitir> 
nity  and  Sunt  Clement,  may  of  vr « 
gin^  erect,  create,  ordmin,  foiiDd,i!!!a-c 
establish  a  certain  guild  or  peipec^  = 
temity  of  themselves  and  odier  pence^  i 
well  men  as  women,  in  the  parobebft 
of  Deptford  Strond,  in  oar  oob^  ' 
Kent*'    The  brethren  are  hytbe  sk 
charter  empowered  from  time  totiKt 
elect  one  master,  four  wardoBs,  and  e^ 
assistants,  to   govern    and  ovener  s 
guild,  and  have  the  custody  of  the  iufi 
and  possessions  thereof,  and  have  i0^ 
rity  to  admit  natural-bom  nbjeas  sa 
the  fraternity,  and  to  coinmaxucstp  c^ 
conclude  amongst  themadvos  and  rz: 
others  upon  the  government  of  the  ^» 
and  all  articles  concerning  the  saBset« 
art  of  mariners,  and  make  laws,  &e.  ft* 
the  increase  and  relief  of  the  dkp^ 
and  punish  those  ofiending  against  mi 
laws ;  collect  penalties,  arrest  or  di$^ 
the  persons  or  ships  of  oflEeikden»  tear.- 
ing  to  the  laws  and  eastoms  of  &^ 
or  of  the  court  of  Admiraltj.    The  cfar 
ter  also  grsnts  to  the  corporation  all  fi^ 
ties,  firanchises,  and  privileges  which  i^ 
predecessors  the  shipmen  or  marinsi^ 
England  ever  enjoyed. 

In  the  8th  year  of  the  tc^b  oi  ES» 
beth,  an  act  was  passed  enabling  the  er- 
poration  to  preserve  antient  aea-marfcs.:! 
erect  beacons^  marks,  and  signs  fir  tfar 
sea,  and  to  grant  licences  to  nsrxaE:^ 
during  the  intervals  of  their  engageffis^ 
to  ply  for  hire  as  watermen  on  the  rnf 
Tluunes. 

In  the  36th  year  of  her  reign  Qses 
Elizabeth  made  a  grant  to  the  eorpon- 
tion  of  the  lastage  and  ballastage  of  d 
ships  in  the  river  Thames,  and  of  the  bei- 
oonage  and  buoyage  upon  die  oosse  ^ 
the  realm,  which  had  ^nmoadj  alKxd^ 
a  oonnderable  source  of  revenne  to  ^ 
lord  hifih  admiral.  The  grant  reete 
that  he  bad  surrendered  into  the  <pees.'i 
hands  the  lastage  and  ballastige  of  t^ 
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1  ip8  comiog  into  or  being  in  the  Thames, 
n  a  also  Uie  right  to  erect  and  place  bea- 
ons,  buoys,  marks,  and  ngns  for  the  sea, 
m  it  or  on  the  shores,  coasts,  uplands,  or 
brelands  near  it,  and  besought  her  to 
prant  all  powers  respecting  these  matters 
o  them.  And  it  Uien  proceeds  to  grant 
Jie  same  and  all  fees  relating  to  them  in 
he  fullest  manner  to  the  corporation  for 
»ver. 

James  II.  granted  the  Trinity  House  a 
resh  charter,  the  one  now  in  force,  in  the 
irst  year  of  his  reign.  It  recites  the 
brmer  grant  and  charter,  and  declares 
be  body  to  be  a  corporation,  and  that  for 
he  future  it  shall  consist  of  one  master, 
nd  one  deputy  master,  four  wardens,  and 
Dimr  deputy  wardens,  eight  assistants,  and 
i^lit  deputy  assistantB,  eighteen  elder 
brethren,  and  a  clerk.  The  master  no- 
nixiated  by  the  charter  was  Pepys,  then 
ecretary  to  the  admiralty.  It  determines 
he  mode  of  election  of  those  officers, 
heir  continuance  in  office,  and  the  mode 
>f  remoring  them  from  ii  if  necessary ; 
md  declares  that  all  seamen  and  mariners 
>eIonging  to  the  guild  shall  be  younger 
brethren.  It  directs  the  masters  and 
jFardens  to  examine  such  boys  of  Christ's 
riospitalas  shall  be  willing  to  become 
ieamen,  and  to  apprentice  them  to  com- 
nanders  of  ships.  It  also  enables  them 
:o  appoint  and  license  all  pilots  into  and 
)at  of  the  Thames,  and  prohibits  under 
penalties  all  other  persons  from  exerds- 
jig  that  office ;  it  also  authorises  the  cor- 
poration to  settle  rates  of  pilotage,  &c.,  to 
iold  courts,  &c.  to  punish  seamen,  deserts 
iig,  &c.t  and  make  laws  as  to  their  sub- 
ect-matters  not  inconsistent  with  the  laws 
7f  the  kinjgdom.  It  also  contains  many  pro- 
risions  directed  to  the  object  of  keeping 
the  navigation  of  the  channels  secret  from 
Toreigners,  and  renders  the  officers  of  the 
corporation  liable  to  attend  when  required 
it  the  king's  bidding.  Since  that  time 
Miveral  acts  of  parliament  have  been 
passed  for  the  purpose  of  authorising  the 
Trinity  House  to  regulate  matters  con- 
aected  with  the  pilotage,  &c.,  of  vessels. 

The  various  provisions  in  matters  of 
pilotage  under  the  management  of  the 
corporation  were  repealed  by  the  6  Geo. 
[V.  c.  125,  entitled  *  An  Act  for  the 
Amendment  of  the  Law  respecting  Pilots 


and  Pilotage,  and  also  for  the  better  Pre- 
servation of  floating  Lights,  Buoys,  and 
Beacons,'  which  recites  the  extent  of  the 
jurisdiction  of  the  Trinity  House  in  re- 
gard to  pilots  to  be  upon  the  river 
Thames,  tnrough  the  North  Channel,  to 
or  by  Orfordness,  and  round  the  Long 
Sand  Head,  or  through  the  Queen's 
Channel,  the  South  Channel,  or  other 
channels  into  the  Downs,  and  from  and 
by  Orfordness  and  up  the  North  Channel, 
and  up  the  rivers  Thames  and  Medway, 
and  the  several  creeks  and  channels  be- 
longing or  running  into  the  same ;  and 
contains  a  variety  of  minute  regulations 
respecting  the  examination,  licensing,  and 
employment  of  pilots,  the  rates  of  pilot- 
age, provisions  for  decayed  pilots,  the 
protection  of  buoys,  &c.  At  present,  how- 
ever, besides  those  under  the  jurisdiction 
of  the  Trinity  House  and  of  the  lord 
warden  of  the  CSnque  Ports,  many  inde- 
pendent pilotage  establishments  exist  in 
various  parts  of  the  kingdom ;  but  the 
expediency  of  subjecting  all  these  to  the 
uniform  management  of  me  Trinity  House 
has  been  felt  for  some  time  past.  The 
inconvenience  resulting  from  tne  exercise 
of  similar  authorities  vested  in  the  hands 
of  different  parties  had  been  felt  with 
regard  to  the  lighthouses  on  the  coast, 
several  of  which  had  been  vested  in  pri- 
vate hands  by  the  crown;  while  some 
had  been  in  times  past  leased  out  bv  the 
corporation  itself,  the  lights  in  both  in- 
stances being  found  to  be  conducted  pro- 
bably rather  with  a  view  to  private  in- 
terest than  public  utili^.  By  an  Act 
tiierefore  of  tiie  6  &  7  Wm.  IV.  c.  79, 
passed  "in  order  to  tiie  attainment  of 
uniformity  of  system  in  the  management 
of  lighthouses,  and  the  reduction  and 
equalization  of  the  tolls  payable  in  re- 
spect thereof,"  provision  was  made  for 
vesting  all  the  lighthouses  and  lights  on 
the  coasts  of  England  in  the  corporation 
of  Trinity  House,  and  placing  those  of 
ScoUand  and  Ireland  under  their  super- 
vision. Under  this  Act  idl  the  interest 
of  the  crown  in  the  lighthouses  possessed 
by  his  Majesty  was  vested  in  the  cor- 
poration in  consideration  of  300,000/. 
allowed  to  the  Commissioners  of  Crown 
Land  Revenue  for  the  same;  and  the 
corporation  were  empowered  to  buy  up 
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the  interests  of  the  various  lessees  of  the 
crown  and  of  the  corporation,  as  -well  as 
to  porchase  the  other  lighthonses  from 
the  proprietors  of  them,  subject,  in  case 
of  dispnte,  to  the  assessment  of  a  jury. 
Under  this  Act  porchases  have  been 
made  by  the  corporation  of  the  whole  of 
the  lighthonses  not  before  possessed  by 
that  body,  the  amount  expended  for  whi^ 
porpose  is  near  a  million  of  money. 

The  annual  revenue  of  the  corporation 
is  very  considerable,  and  is  derived  firom 
tolls  paid  in  respect  of  shipping,  which 
receives  benefit  nom  the  lients,  beacons, 
and  bnovs,  and  fix>m  the  ballast  supplied. 
The  ballast  is  raised  from  such  ^irts  of 
the  bed  of  the  river  as  it  is  expedient  to 
deepen,  by  machinery  attached  to  vessels, 
and  worked  partiy  by  the  power  of  steam 
and  partiy  by  manual  labour.  The  re- 
mainder of  tiie  revenue  proceeds  from 
lands,  stock,  &c^  held  by  the  corporation, 
partiy  by  purchase,  partly  flrom  legacies, 
&c.,  and  donations  of  individuals.  The 
whole  is  employed  upon  the  necessary 
expenses  of  the  corporation  in  construct- 
ing and  maintaining  their  lighthouses 
and  lights,  beacons  and  buo^  and  the 
buildings  and  vessels  belonging  to  the 
corporation;  in  paying  the  necessary 
officers  of  their  sevend  establishments, 
and  in  providing  relief  for  decayed  sea- 
men and  ballastmen,  their  widows,  &c 
Many  almshouses  have  also  at  various 
times  been  erected,  which  are  maintained 
from  the  same  funds.  The  present  house 
of  the  corporation  is  on  Tower  Hill ;  the 
Trinity  House  was  fbrmerly  in  Water 
Lane,  where  it  was  twice  destroyed  by 
fire.  There  are  thirty-one  Elder  Brethren. 
The  Younger  Brethren  (who  are  unlimited 
in  number;  are  or  have  been  conmianders 
ofmerchan^ship6.  Neither  the  honorary 
members  nor  the  Younger  Brethren  de- 
rive an^  pecuniary  advantage  from  their 
connection  with  tne  corporation.  King 
William  IV.  was  master  at  the  time  <? 
his  accession  to  the  throne.  Formerly, 
according  to  Stowe,  sea-causes  were  tried 
by  the  Brethren,  and  their  opinions  were 
certified  to  the  common-law  courts  and 
courts  of  admiralty,  such  cases  bein^  re- 
ferred to  them  fbr  that  purpose.  This  is 
not  the  practice  at  present;  but  two  of 
the  EUder  Brethren  now  sit  as  assistants 


to  the  judge  in  the  ooort  of  vbtizz 
almost  all  cases  vrhere  any  qan^n 
navigation  is  likely  to  arise.  The  m 
duties  of  the  oorporatiaa  are  |k?'^ 
out  among  the   vrardens  and  ds"- 
coounittees  appointed  fix*  the  peijfe 
discharging  tne  same.    Oneof  ik^ 
important  of  these  la  the  Cobe^ 
Examiners,  before  vrhom  all  tu^ 
vessels  in  the  navy,  as  well  ■  'p 
undergo  an  exanunaticm.    The  &!;r 
master  and  Elder  Brethren  are  a^t-f 
on  voyages  of  inn>ectioii  of  da  k. 
houses  and  lights,  beaoons  and  tnen  v 
unfVeqnentiy  m  most  trying  westhb  ia: 
seasons;  and  they  are  ^Iso  oftes o^i^ 
in  making  surveys,  &C.,  on  tfaeoGs&i^ 
reports  on  such  matters  of  mariOEisd 
racter  as  are  referred  to  tfaeo  ^^ 
government.    The  sums  paid  to  6ty 
putjr-master  and  Elder  Brethren  fer  ^ 
services  are — ^to  the    ^Hiner  5C>CiL^? 
annum,  and  100/.  further  as  the  dsksc 
of  all  comnuttees,  and  to  eaci  d  ti 
Elder  Brethren  300/.  per  amwrn. 

TRINCKDA  NECETSSITAS.  ife 
term,  in  Anglo-Saxon  times,  agp&d?- 
three  services  due  to  the  kix^  is  r^ 
of  tenures  of  lands  in  Kngtsnd  tt  ^ 
repair  of  bridges,  the  baildisg  (s(  ^ 
tresses,  and  expeditions  aganst  Us » 
mies.  All  the  lands  within  tbe  roa 
were  bound  to  ccmtribate  to  tbesQ^ 
emergendes,  on  the  princ^e  of  ^ 
necessity  fi>r  general  oonvenieBee  e 
safety ;  and  for  tlus  reason  every  ae  * 
estate  was  subject  to  the  trinoda  aeov;^ 
whatsoever  other  immunities  he  e^ 
enjoy.  Even  in  royal  grants  to  the  Ck^ 
of  privileges  and  exemptioBS  firanK^ 
services,  the  right  of  requiring  cs^ 
bution  for  these  purposes  was  alv^ 
always  reserved  to  the  king.  {S^- 
Jamu  Anglorvm,  L  42;  Cowell's  ii^ 
preteTi  ad  vocam.) 

TRIPLE  ALLIANCE  meaistffi^ 
tract  entered  into  by  a  treaty  be««* 
three  different  powen,  by  wh^  esd*^ 
the  contracting  parties,  by  contril!SS>f 
its  share  to  the  execution  of  it,  is  siso£> 
titied  to  a  proportionate  share  of  ^ 
advantages  which  may  be  derived  fi^ 
it  Su<£  a  treaty  may  be  ooodi^ 
either  for  defensive  purposes,  iriie&  o^ 
power  pledges  itself  to  assist  thec^ 
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>r  the  others  in  case  of  attack ;  or  it  may 
>e  entered  into  for  an  oflensiye  object, 
¥hen  the  contracting  powers  engage  to 
commence  and  carry  on  a  war  against 
i  foorth  party.  It  has  been  discussed  by 
;everal  writers  on  international  law, 
prhether  two  of  the  three  contracting 
>arties  have  a  right,  after  a  triple  alii- 
Lnoe  or  treaty  has  been  oondadea  among 
hem,  to  enter  into  separate  stipulations 
n  which  the  third  party  does  not  partici- 
)ate  and  is  not  priw  to.  This  question 
las  never  been  fairly  settled,  like  many 
ither  intricate  questions  in  that  obscure 
>ranch  of  jarisprudenoe,  and  in  case  of 
Lifficulty,  the  strongest  hand  would  esta^ 
>lish  and  maintain  its  own  particular 
Loctrine.  Bfartens,  however,  is  of  opi- 
lion  that  no  separate  stipulations  can  be 
nade  without  the  consent  of  all  parties, 
f  three  or  more,  and  that  this  doctrine  is 
'ecognised  by  all  civilised  nations. 
Powers  allied  by  a  treaty  may  in  fiict  be 
considered  as  partners,  who  as  such  can 
mter  into  any  agreements  or  treaties 
nrith  other  parties,  without  these  odier 
parties  becoming  participaton  in  the  first 
»ntniet  For  instance,  this  was  the  case 
ji  the  late  war,  which  resulted  in  the  de- 
ttruction  of  Napoleon's  empire.  Russia 
Lud  Prussia  concluded  a  treaty  of  alliance, 
lefensive  and  offensive,  at  Kalish,  which 
Austria  afterwards  joined ;  and  this  triple 
illiance,  or  partnership  entered  after- 
wards  as  such  into  treaties  under  various 
wnditions  with  Great  Britain,  Sweden, 
ind  almost  all  European  powers,  without 
Jiese  states  however  becoming  parties  to 
the  original  triple  alliance. 

TRUCK  SYSTEM.  TRUCK  ACT. 
rruck,  which  means  exchange  or  barter, 
tias  oome  to  be  appropriated  to  signify 
he  payment  of  wa^  of  labour  in  goods, 
ind  not  in  money.  By  the  truck-system 
s  meant  this  mode  of  paying  wages,  to- 
gether with  the  mass  of  its  tendencies  and 
-esults.  The  Truck  Act,  1  &  2  Wm. 
[V.  cc  36,  87,  is  an  act  passed  in  1831, 
irhich,  repealing  all  the  previous  acts 
lassed  for  the  same  purpose,  provided 
inew  and  more  stringently  for  the  pre- 
tention of  payment  of  wages  in  tmdc 
n  the  departments  of  industry  therein 
numerated.  The  wages  of  agricultund 
abonrers  and  domestic  servants  are  ex- 


empted firom  the  operation  of  the  act. 
The  evidence  published  in  the  Report  of 
the  Select  Committee  of  the  House  of 
Commons  appointed  in  the  session  (1842) 
''to  enquire  into  the  operation  of  the  law 
which  prohibits  the  payment  of  wages  in 
goods,  or  otherwise  than  in  the  current 
coin  of  the  realm,  and  into  the  alle^ 
violations  and  defects  of  the  existing 
enactments,"  shows  that,  notwithstanding 
the  Truck  Act,  the  tmdk  system  is  still 
in  extensive  operation  in  mills,  factories, 
iron-works,  coUeries,  and  stone-quarries 
in  the  kingdom,  and  abundantiy  illus- 
trates the  evil  tendencies  of  the  system. 
These  evil  tendencies  will  be  found  also 
ably  explained  in  the  debates  in  parlia- 
ment to  which  the  introduction  of  the 
Truck  Act  gave  rise  in  the  years  1830 
and  1831,  and  especially  in  the  speeches 
of  Mr.  Littieton  (now  ix>rd  Hatherton), 
the  author  of  the  act,  Mr.  Herries,  and 
Mr.  Huskisson. 

It  is  to  be  observed,  in  the  outset,  that 
the  chief  part  of  the  evil  of  what  is 
called  the  truck-system  is  incidental,  and 
not  essential  to  the  payment  of  wages  in 
truck,  and  arises  out  of  the  power  of  the 
master  over  the  workman,  which  enables 
the  former  to  use  this  mode  of  paying 
wages  to  defraud  and  oppress  the  latter. 
A  master  may  pay  the  witges  of  his  work- 
men wholly  or  in  part  in  truck,  in  articles 
of  food,  clothing,  &c.,  either  bv  agree- 
ment, or  with  only  the  understood  consent 
of  his  workmen ;  and  if  he  supply  these 
articles  at  prices  no  higher  than  those  at 
which  they  are  to  be  procured  elsewhere, 
and  study  to  meet  the  various  wants  of 
the  workmen  and  their  fiunilies,  the  ut- 
most harm  that  can  result  is  the  loss  to 
the  workmen  of  the  moral  and  economical 
lessons  which  the  disbursement  by  them- 
selves of  weeklv  money-wages  is  fitted  to 
supply,  and  the  interfierenoe  with  the 
business  and  profits  of  neighbouring  re- 
tail shopkeepers ;  and  there  will  always 
in  such  cases  be  some  advantage  to  set 
against  these,  so  fkr  as  they  go^  evil  re- 
sults. Where  the  truck-system  acts  be- 
neficially, it  is  owing  entirely  to  the 
justice  and  benevolence  of  the  individual 
truck-masters.  On  the  character  of  the 
master  everything  depends.  In  the  hands 
of  masters  of  opposite  character,  and 
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under  eircumstuices,  whether  of  scarcity 
of  emploTinent,  of  isolated  sitoadon,  or 
of  comDiQation  among  masters  in  the  same 
hosiness,  or  through  an  eztensiTe  district, 
which  place  the  workman  more  or  less  at 
the  mtTcy^  of  his  employer,  the  payment 
of  wages  in  track  may  be,  andoontinnally 
has  b^en,  and  is  still  extenrirely,  used  for 
the  defrauding  and  oppressing  of  work- 
men. 

The  fbllowing  is  a  summary  of  ^e 
Truck  Act,  often  known  as  Mr,  Ldttle- 
ton's  Act,  which  was  passed  in  1831.  It 
declares  all  contracts  for  hiring  of  the 
artificers  afterwards  enumerated,  by 
which  wages  are  made  payable  wholly 
or  in  nart  otherwise  than  in  the  current 
coin  of  the  realm,  or  which  oontun  regu- 
lations as  to  the  expenditure  of  wages,  to 
be  illegal,  null,  and  void.  All  payment 
of  wages  is  to  be  in  money  entire ;  and  any 
payment  of  wages  in  goods  is  declared  ille- 
gal. Wages  which  hiiTe  been  raid  other- 
wise than  in  the  current  coin  or  the  realm 
are  made  recoverable  ;  and  in  an  action 
brought  fbr  the  recovery  of  wages,  no 
set-off  is  to  be  allowed  for  goods  given  in 
payment  of  wa^  or  tor  goods  sold  at 
any  shop  in  which  the  employer  has  an 
interest  Employers  are  denied  an  action 
in  return  against  artificers  tor  goods 
which  have  been  supplied  in  payment  of 
waoes.  If  workmen  or  their  wives  or 
children  become  chargeable  to  the  parish, 
overseers  may  recover  firom  their  em- 
ployers wages  which  have  been  earned 
within  three  months  previous,  and  luive 
not  been  paid  in  money.  The  penalty  on 
employers  making  the  illegal  contracts 
or  illegal  jpaymenis  of  wages,  to  be  fi)r 
the  first  OTOuce  a  sum  not  oreater  than 
10^  nor  less  than  5Z. ;  for  the  second  a 
sum  not  greater  than  20/.,  nor  less  than 
10/. ;  and  the  third  offence  is  declared  a 
misdemeanour ;  and  the  employer  who  has 
been  convicted,  to  be  punishable  by  fine 
within  the  discretion  of  the  convicting 
maffistrates,  but  not  in  a  sum  greater  than 
loot.  The  convicting  justices  are  em- 
powered to  award  a  portion  of  the  pe- 
nally, which  shall  never  exceed  20J.,  to 
the  mibrmer.  The  penalties  may  be  siied 
for  and  recovered  by  any  one  before  two 
justiees  of  the  peace  having  jurisdiction 
la  the  county,  riding,  city,  or   place 


within  which  the  offence 
mitted.    No  jnstioe  of  the 
engaged  in  any  of  the 
factures  enumerated  in  the  ael.  ar  a 
fkther,  son,  or  brother  of  mMck  pssL 
shall  act  as  a  justice  of  the  peace  wis 
this  act;  and  prpvisioD  is  made  far  essr 
magistrates  taking  the  place  of  bonm 
magistrates  thus  ^Usqualified.     Jne 
are  empowered  to  compd  atiradiary 
witnesses.    Power  is  giTen  to  terr  » 
penalties  by  distress.      A  mmAtn  of  • 
partnership  is  not  liable  penonaBf  v 
the  offence  of  Ins  partner,  Imt  dlia-B 
may  be  made  on  the  partnership  proper? 
The  19lh  clause  thus  enumervtes  the  v> 
ficers  to  whom  the  act  rebates:— *i»' 
ficers  employed  in  or  about  the  lus^Tfi 
casting,  converting,  or  mantdketKratd 
iron  or  steel,  or  anjr  parts*  braacheCsr 
processes  thereof,  or  in  or  aboot  the  vvi- 
mg  or  getdng  of  ston^  salt,  or  ebj:  «r 
in  or  about  the  maktog  or  ptcpsfBC 
of  salt,  bricks,   tiles,   or  qoarrics;  « 
in  or  about  tiie  making  or  aaam&es^ 
ing  of  any  kinda  of  naila,  diains,  rirca. 
anvils,  vices,   spades,   slioveb»    sere«& 
ke;^  locks,  bolts,  hinges,  or  any  odu; 
articles  or  hardwares  made  of  iron  or  mL 
or  of  iron  and  steel  combined,  ond  saij 
plated  articles  of  cutleiy,  or  of  any  g«di 
or  wares  made  of  brass,  tin.  leiKl,  pevlff. 
or  other  metal ;  or  of  any  japannea  gssls 
or  wares  whatsoever ;  or  in  or  about  i^ 
making,    spinning,  throwing;    twiM^ 
doubling,  winding,  weaving,    rtmiUnp 
knittiniTf  bleachinj^,  dye'mg,  pnat6af,9 
otherwise    preparing  of  any    wosils. 
worsted,  yam,  stul^  jersey,  linen*  fistisB, 
doth,  serge,  cotton,  leather,  fur,  beaf. 
flax,  mohair,  or  silk  mannfhctnws ;  or 
in   or   about    any  manufsu^tares  wks- 
soever  made  of  the  said  lasMneatMSfd 
materials,  whether  the  same  be  or  be  itf 
mixed  one  with  another,  or  m  or  abort 
the  making  or  otherwise  preparing,  or» 
mentin^,  or  finishing  of  any  glass,  poRc- 
lain,  china,  or  earthenware  whatsorfvr; 
or  any  parts,  branches,  or  proonaesthnf- 
of^  or  any  materials  used  m  anv  of  satk 
last-mentioned  trades  or  enaployaa*: 
or  in  or  about  the  making  or  pnysriK 
of  heme,  thread,  silk,  or  ootton-laee,  er «?     • 
lace  made  of  any  mixed  materials.*'  lb-     I 
mestic  servants  and  servants  in  k»-     ■ 
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bandry  are  exempted  fhun  the  act    The 
23rd  claoM  declareB  that  nothing  in  the 
act  shall  prevent  the  tapplying  to  arti- 
fioers  of  medicine  or  medical  attendance, 
or  fuel,  materials,  tools  or  implements  to 
be  ased  in  his  trade  or  occupation,  if  a 
miner;  or  of  hay,  com,  or  other  proven- 
der to  be  oonsomed  b^  any  horse  or  beast 
of  burden,  or  the  letting  to  any  artificer 
the  whole  or  part  of  any  tenement,  or  the 
supplying  of  victuals  areMed  under  the 
roof  of  any  employer  and  there  consumed ; 
and  making  deduction  of  wages  on  any 
of  the  above  accounts,  or  on  account  of 
xuoney  advanced,  **  provided  always  that 
such  stoppage  or  deduction  shall  not  ex- 
oeed  the  real  and  true  value  of  such  fuel, 
materials,  tools,  implements,  hay,  com, 
and  provender,  and  shall  not  be  in  any 
case  made  from  the  wages  of  such  arti- 
ficer unless  the  agreement  or  contract  for 
such  stoppage  or  deduction  shall  be  in 
-writing  and  signed  by  such  artificer." 
The  interpretation  clause  (25th)  gives  a 
xnost  extensive  meaning  to  the  word  con- 
tract: **Any  agreement,  nnderstauding, 
device,  contrivance,  collusion,  or  arrange- 
ment whatsoever  on  the  subiect  of  wages, 
whether  written  or  oral,  whether  direct 
or  indirect,  to  which  the  employer  and 
artificer  are  parties  or  are  a88entin(^  or 
by  which  they  are  mutually  bound  to 
each  other,  or  whereby  either  of  them 
shall  have  endeavoured  to  impose  an 
obligation  on  the  other." 

Such  are  the  provisions  of  the  Truck 
Act  Well  adapted,  as  it  would  appear, 
ibr  the  purpose  of  protecting  the  work- 
man agamst  this  spiles  of  oppression  by 
his  master,  it  is  yet  extensively  violated 
and  evaded. 

TRUST  AND  TRUSTEE.    A  trust, 

which  is  in  fact  a  new  name  given  to  a 

use,  is  defined  by  Lord  Coke  in  the  words 

employed  by  him  for  the  definition  of  a 

use:  **  A  confidence  reposed   in  some 

otheTr  not  issuing  out  of  the  land,  but  as 

a  thing  collateral,  annexed  in  privity  to 

the  estate  of  the  land,  and  to  the  person 

touching  the  land,  for  which  cestui  que 

«M  has  no  remedy  but  by  nbpeuia  in 

Chancery."  (Co.  Litt.,  272  b.)  A  trustee 

is  he  who  undertakes  to  discharge  a  trust ; 

and  a  cettui  que  tnat,  is  the  person  who 

is  entitled  to  the  benefit  of  a  trust 


Owing  to  the  settlements  made  upon 
marriage,  and  the  dispositions  of  prcmtfty 
made  b^  will,  a  great  amount  of  pro- 
perty is  m  the  handi  of  persons  who  hold 
It  in  trust  fbr  certain  purposes  defined  by 
the  instruments  which  create  the  trusts. 
There  are  also  trusts  for  charitable  pur- 
poses and  others.  The  law  relating  to 
trusts  is  accordingly  implicated  with  the 
law  of  property,  and  it  also  contains  the 
rules  as  to  the  duties  and  powers  of  trus- 
tees, both  with  reference  to  the  cettuie 
que  tnuU  and  other  persons.  The  Court 
of  Chancery  has  the  sole  jurisdiction  in 


Trusts  may  be  created  either  by  de6d 
or  by  testament  The  Roman  Fidei- 
commiflsum  was  only  created  by  testa- 
ment, and  it  was  a  testamentary  disposi- 
tion by  which  the  testator  gave  some- 
thing to  one  person,  and  imposed  on  him 
the  duty  of  transferring  it  to  another. 
It  is  stated  that  there  were  no  legal  means 
of  compelling  the  discharge  of  tlus  duty 
till  the  time  of  Augustus,  who  gave  the 
consuhi  jurisdiction  in  Fidei  commissa. 
Under  Claudius  pnetors  were  appointed 
to  exerdse  jurisdiction  in  Fidei  com- 
missa. 

TURBARY.    [Common,  Rights  of.] 

TURKEY  COMPANY.  [Joint 
Stock  Companib&I 

TURNPIKE  TRUSTS.  Turnpike- 
roads  are  a  peculiar  species  of  highways 
placed  by  the  authonty  of  acts  of  par- 
liament under  the  management  of  trus- 
tees or  commissioners,  who  are  invested 
with  certain  powers  for  the  construction, 
mana  j^ement,  and  repair  of  such  roads. 

Besides  the  various  local  acts,  there 
are  several  acts  of  parliament  called 
General  Turnpike  Acts,  the  provisions  of 
which  extend  and  apply  to  all  existing 
and  subsequent  local  acts.  The  subsist- 
ing enactments  imon  this  subject  are  con- 
tained in  S  Geo.  IV.  c.  126,  which  repeals 
former  General  Turnpike  Acts ;  4  Geo. 
IV.  c.  le,  c.  35,  c.  95 ;  5  Geo.  IV.  c.  69; 
7  &  8  Geo.  IV.  c  24;  9  Geo.  IV.  c.  77; 
1  &  2  Wm.  IV.  c  25;  2  &  3  Wm. IV.c 
124;  3  &  4  Wm.  IV.  c  80;  4  &  5  Wm. 
IV.  c.  81 ;  and  5  &  6  Wm.  IV.  c  18,  c 
62.  The  General  Highway  Act  (5  &  6 
Wm.  IV.  c  50)  also  contains  certain  -pro- 
visions  applicable  to  tnminke-roads;  but, 
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by  the  113th  section,  does  not  extend  to 
tbem  except  where  exprenly  mentioned. 

The  tnisteei  of  taropike-roads  consist 
of  persons  nominated  knt  that  purpose  in 
the  Local  Acts,  who  most  be  persons 
posseBsed  of  a  certain  property  qualifica- 
tion, and  of  the  postices  of  peace  of  the 
county  or  counties  through  which  the 
roads  pass;  but  all  persons  who  are  con- 
tractors or  otfierwise  personally  interested 
in  the  roads  are  disqualified  fh>m  bdng 
trustees.  (3  Geo.  IV.  c  186,  ss.  61,  62. 
et  $eq,)  They  are  exempt  firom  personal 
liability  for  acts  done  in  pursuance  of 
their  powers,  and  may  sue  and  be  sued 
ih  the  name  of  their  derk.  (7  &  8  Geo. 
IV.  c  34,  ss.  i  &  3;  3  Geo.  IV.  c  126, 
8.  74.) 

For  the  purpose  of  providing  the  ne- 
cessary funds  for  mak:iig  and  maintain- 
ing the  roads  under  their  charge,  trustees 
are  usually  empowered  to  receive  moneys 
by  way  of  subscription,  upon  which  inte- 
rest is  payable  to  the  subscribers  oat  of 
the  produce  of  the  tolls  which  the  trus- 
tees are  by  the  local  acts  empowered 
to  levy  upon  persons  using  the  roads. 
Power  is  also  given  them  to  borrow 
money  upon  mortgage  of  the  tolls.  (3 
Geo.  IV.  c  126,  s.  81.) 

The  enactments  of  the  General  High- 
way Act  (5  &  6  Wm.  IV.  c.  50,  s.  94), 
relating  to  summary  proceeding  before 
justices  to  compel  repairs  of  highways, 
exteod  the  jurisdiction  of  the  justices  to 
turnpike  officers,  where  the  highway  out 
of  repair  is  part  of  a  turnpike-road ;  and 
while  the  liabili^  to  statute  labour  ex- 
isted, it  was  exigible  as  well  in  respect 
of  turnpike-roads  aa  other  highways; 
but  the  obligation  of  statute  labour  seems 
to  be  now  entirely  abolished  by  the  re- 
peal, in  the  5  &  6  Wm.  IV.  c  50,  of  the 
statutes  uikler  which  statute  labour  was 
compounded  for. 

The  amounts  of  toll  exigible  on  any 
turnpike-road  are  regulated  by  the  table 
of  tolls  which  is  contained  in  the  local 
act  by  which  the  trust  is  constituted,  and 
no  tolls  can  be  charged  except  suoh  as 
are  given  by  clear  and  unambiguous 
language  in  the  Act;  and  there  are  vari- 
ous cases  of  exceptions. 

Tolls  upon  turnpike-roads  are  in  most 
made  payable  once  a  day  only  at 


any  one  gi^  and  payiaeBft  at  mtm 
generally  gives  exemptkm  fnm  ftm 
at  other  gates  within  a  eertain  dsK 
Post-horses  having  paased  Ara^ka 
gate  may  return  toU-firee  bdoRS 
o'clock  in  the  morning  of  tbe  Miia 
day,  and  when  horsesy   bsving  ■» 
through  a  gate,  retnm  the  aane  m' 
within  eight  hours,  drawing  a  cbb« 
the  toll  paid  on  the  haram  is  to  b«^ 
ducted.    (3Geo.  IV.  c  lS6,aa.2&s 

The  General  TumpikB  Ac*  cdo: 
various  provisiona  regolatiB^  tbewaHi 
to  be  allowed  to  carriages  ]  '^ 

turnpike-roads^  and  I 
tolls  for  overweight,  i 
regulating  the  amount  of  ta&  ferssa 
upon  waggons  and  carts,  dependiDg  qA 
the  construction,  breadth,  and  air  <i 
their  wheels.  (3  Geo.  IV.  as.  7,  9.  At. 
4  Geo.  IV.  c.  95,  SB.  2,  5,  &ix) 

Trustees  are  enabled  to  ereet  td^p^ 
and  toU-houses,  the  property  in  v^id  ■ 
vested  in  them,  and  are  required  »  ?s 
up  at  every  toll-gate  a  taUe  of  iltt  tu 
leviable  thereat,  and  to  provide  tiek<B 
denoting  payment  of  toJl  to  be  ddheccfc 
to  persons  paying  the  same.  (9  G«a  IV. 
c  77,  a  3,  &c.;  3  Gea  IV.  e.  126;sa3-; 
60;  and  4  Geo.  IV.  c  95,  s.  38w)  Tbi 
remedies  for  the  recovery  of  toQs^aad  ^ 
penalties  for  evading  them  are  Tiwitr**^ 
in  3  Geo.  IV.  c  126,  s.  89,  &e. 

The  trustees  of  ev^y  tnmpike-raai 
have  power  to  enter  into  compuaitifl* 
for  any  term  not  exceeding  a  y«nr  att 
time,  with  any  person  for  tolla  pajsfclr 
at  any  toll-gates  under  thor  aaazs^r 
ment  (4  Geo.  IV.  c  95,  a.  131)  Tfe? 
may  also^  though  not  empowered  to  dc^x 
by  the  local  act,  reduce  the  toUa  lewia^t^ 
under  the  authority  of  the  act,  and  9^ 
vance  them  again  to  any  amooni  v* 
exceeding  the  rates  authoriaed  bf  ik 
act;  provided  that  where  mooey  bs 
been  borrowed  on  the  cre^t  ^  tbe  toUv 
no  reduction  shall  be  made  witfaoatthr 
consent  of  the  persons  entitled  to  five- 
sixths  of  the  money  due.  (3  Geo.  IV 
c.  126,  SB.  43,  44.)  Trustees  bmv  ab» 
farm  out  the  tolls,  thoogh  no  ecprs 
power  be  given  in  the  lool  act,  for  acr 
term  not  exceeding  three  years  ata  tiiac. 
(3  Gea  IV.  c  126,  86. 55»  57,  58: 4  G<c 
IV.  c  95,  8.  52,  et  aeq,) 
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The  General  Turnpike  Acts  contain 
mmerooa  proTisions  -with  respect  to  the 
appointment  and  duties  of  officers,  the 
neetings  and  proceedings  of  tmstees,  the 
naking  of  causeways,  ditches,  and  drains, 
he  erection  of  milestones,  the  watering 
>f  roads,  ^  prerention  and  removal^  of 
innoyanoes  and  nuisances,  the  marking 
>f  carriages  and  regulations  as  to  drivers, 
he  apprehension  of  offenders,  the  re- 
»very  and  application  of  penalties,  the 
imitation  of  actions,  &c;  all  which 
^eral  enactments  have  been  made  fh>m 
ime  to  time  for  the  purpose  of  shorten- 
og  and  lessening  the  expense  of  private 
'oad  bills,  so  that  almost  the  onlv  objects 
irhich  now  require  to  be  attended  to  in 
:he  construction  of  road  acts  are  the  ap- 
pointment of  trustees,  the  number  and 
situations  of  toll-gates,  and  the  amounts 
jf  tolls. 

(Wellbeloved,  On  Highways;  Bum's 
Justice  <f  the  Peace,  by  D'Oyly  and 
SVilliams,  art  *  Highways  (Tumpikey.) 

TUTOR.  By  the  Roman  law  a  male 
inder  the  age  of  fourteen,  and  a  female 
under  the  age  of  twelve,  were  called  Im- 
paberes.  A  male  who  was  impubes  was 
incapable  of  doing  any  le^  act  by  which 
be  might  be  injured;  his  property  was 
mder  the  care  of  a  tutor,  who  was  so 
Tailed  from  his  office  of  deeding  or  pro- 
tecting (tuendo)  the  impubes  in  the  trans- 
ictions  which  were  necessary  for  the  ad- 
oiinistration  of  his  property.  The  office 
>f  the  tutor  was  tntela;  and  the  impubes, 
srho  with  respect  to  his  tutor  was  called 
paptllus,  was  said  to  be  in  tutela,  in 
tutelage.  The  tutor^s  business  was  to 
manage  the  property  of  his  pupillus,  and 
to  add  to  his  acts  the  legal  sanction 
>actoritas).  The  tutor's  office  as  tutor 
Bras  confined  to  the  property  of  his  pu- 
pillus, who,  as  to  his  person,  was  under 
the  care  (cnstodia)  of  his  mother,  if  he 
had  one ;  if  not,  Sre  must  suppose  that 
the  tutor  would  sometimes  have  the  care 
jf  his  person  also.  When  the  pupillus 
attained  the  age  of  puberty,  he  had  the 
capacity  of  contracting  marriage,  and  of 
doing  other  legal  acts,  and  was  fi-eed 
from  the  control  of  his  tutor.  But  though 
the  law  gave  full  le^  capacity  to  the 
pupillus  on  his  attaimng  puberty,  it  still 
gave  him  some  further  protection  until 


he  was  twenty-five  years  of  age.    [Cu- 
rator.] 

A  fhther  could  appoint  by  testament  a 
tutor  for  his  male  children  who  were 
impuberes  and  in  his  power;  he  could 
also  appoint  a  tutor  for  females  who  were 
in  his  power,  even  if  they  had  attained 
puberty.  He  could  also  appoint  a  tutor 
for  the  wife  of  a  son,  who  was  in  his 
power,  and  for  his  grandchildren,  unless 
by  his  death  they  should  come  into  the 
power  of  their  £ither.  A  man  could  also 
appoint  a  tutor  for  his  wife,  who  was  in 
manu,  for  she  stood  to  him  in  the  legal 
relationof  a  daughter;  and  he  could  siso 
give  her  the  power  of  choosing  a  tutor. 
The  origin  of  this  testamentary  power 
was  probably  immemorial  custom,  which 
was  confirmed  by  the  Twelve  Tables. 
Tutors  thus  appointed  were  called  dativi : 
those  who  were  chosen  by  a  wife  under 
a  power'  (jpiven  by  the  husband  were 
tutores  optivi.  If  a  testator  appomted 
no  tutor,  the  tutela  was  given  to  the 
nearest  agnati  by  the  Twelve  Tables: 
such  tutores  were  legitimi.  If  there 
were  no  agnati,  the  tutela  belonged  to 
the  Gentiles  so  long  as  that  part  of  the 
law  (Jus  Gentilitium)  remain^  in  force. 
When  there  was  no  person  appointed 
tutor,  and  no  legitimus  tutor  existed, 
a  tutor  was  appointed  for  persons  at 
Rome  under  the  provisions  of  a  Lex 
Atilia,  and  for  persons  in  the  provinces 
under  the  provisions  of  a  Lex  Julia 
etTitia. 

Though  a  pupillus  could  not  do  any 
legal  act  which  diould  be  to  his  injury, 
he  could  enter  into  contracts  which  wese 
for  his  benefit  The  tutor's  office  was 
defined  to  consist  in  doing  the  necessary 
acts  for  the  pupillus,  and  interposing  or 
adding  the  legal  authority  to  his  proj^r 
acts  (negotia  gerere  et  auctoritatem  in- 
terponere :  Ulpiani  Frctg.,  tit  xi.,  s.  2.'&.) 
The  doing  of  the  necessary  acts  applied 
to  the  case  of  the  pupillus  being  inians, 
that  is,  under  seven  years  of  age,  absent, 
or  lunatic  (fiiriosus).  When  the  pupillus 
ceased  to  be  in&ns,  he  could  do  many 
acts  himself,  and  the  auctoritas  of  the 
tutor  was  oidy  necessary  to  make  them 
legal  acts. 

A  tutor  mi^t  be  removed  tram  his 
office  if  he  misconducted  himself  in  it 


TYRANT. 


[848] 


TYRANT. 


The  pnpiUns  lud  also  an  actum  agunst 
him  for  mismanagement  of  his  property. 
The  tutor  was  allowed  all  proper  oosts 
and  expenses  incorred  by  him  in  the 
management  of  the  affiurs  of  the  papillns ; 
and  he  could  recover  them  l^^  action. 
Security  was  required  by  the  praetor 
fW>m  a  iXLtar  ibr  the  due  management  of 
the  afliurs  of  a  pufnllus,  unless  he  was  a 
testamentary  tutor,  for  such  tutor  was 
chosen  by  the  testator,  and,  generally, 
unless  he  was  appointed  by  a  magistratus, 
ibr  in  such  case  he  had  been  selected  as 
a  proper  person. 

The  tntela  of  women  who  were  vnberes 
was  a  peculiar  Roman  institution,  founded 
on  the  maxim  that  a  woman  could  do 
nothing  without  the  auctoritas  of  a  tutor. 
But  there  was  this  difference  between 
the  tntela  of  pupilli  and  of  women  who 
were  puberes :  m  the  case  of  pupilli  the 
tutor  both  did  the  necessary  aets,partieQ- 
larly  when  the  pupillus  was  inons,  and 
gave  his  auctoritas ;  in  the  case  of  women 
who  were  puberes^  the  tutor  only  gave 
his  auctoritas. 

The  Vestal  virgins,  in  ^rtue  of  their 
office,  were  exempted  horn  tutda.  Both 
libertinae  and  in^uae  were  exempted 
from  it  by  acqnirmff  the  Jus  Liberomm, 
which  was  conferred  by  the  Lex  Julia  et 
Papia  Poppaea  on  women  who  had  a  cei^ 
tain  number  of  diildren.  The  tntela  of 
a  woman  was  terminated  by  a  marriage 
by  which  she  came  in  manum  viri ;  and 
ako  by  other  means. 

A  woman  had  no  right  of  action  against 
her  tutor  as  such,  for  he  did  not  do  any 
act  in  the  administration  of  her  property : 
he  only  gave  to  her  acts  their  le^ 
validity  by  his  auctoritas. 

The  subject  of  the  Roman  tntela  is  one 
of  considerable  extent,  and  in  the  case  of 
women  it  involves  some  difficult  conside- 
rations. 

TWELVE  TABLES,  [Roman  Law.] 

TYRANNY.  rTrnAirr.] 

TYRANT.  The  words  tyrant  and  ty- 
ranny come  respectively  fh>m  the  Greek 
tvrannos,  tyrcamu  (ri&fHwos,  rvptantls) 
through  the  Latin.  The  earliest  use  of 
the  word  tyrannus  is  perhun  in  the  Ho- 
meric hymn  to  Ares  (Mars).  It  is  nsed 
by  Henxbtus  and  Thucydides,  to  signify 
a  person  who  possessed  sovereign  power 


and  owed  it  to  usurpation,  or  whe  d^ 
it  from  a  person  wto  haad  ohtabkB 
power  by  usurpatioviy  BadvrbomsBH 

supreme  ix>wer  at  Atlkena,  &c  56^, « 
succeeded  in  it  by  his  ddest  son  fiqa 
A  Greek  tyrant  who  obtained  ascee 
power  was  a  monarch  in  the  pnperai 
ofthatterm.[MoNABCB.]  ITteaofEa. 
power  which  was  some  what  leas  ti^  v^ 
reign,  he  was  not  mooareh;  batkesr 
case  he  would  perhaps  be  called  tpmrn. 
and  accordingly  the  word  does  b«  s 
press  with  accuracy  the  degree  itfpiE:- 
cal  power,  but  it  rather  ca|MftB  » 
mode  of  aoquistioo.  or  refers  to  is  z- 
ginally  illegal  oriffin.  The  word,  ai  sr. 
b^  the  older  Gte&  writers*  did  act  cs" 
with  it  any  notion  of  blame :  it  ssif : 
denoted  a  person  posaewed  of  sacfe  pc:- 
tical  power  as  above  mentioned,  vbrof 
he  used  it  well  or  ill.  Maayso^BBi 
tyrants  were  popular,  and  were  meD  c 
letters,  and  patrons  of  litetatnre  aadtft. 
They  mi^t  appn^yrialely  be  called  kw 
or  princes  in  ue  modem  aeecfUaLaa  «' 
those  terms,  except  periiape  tbHt  the  at- 
certainty  of  their  tenuire  of  power  aal  ^ 
want  of  a  recognised  her^iiazy  sbo» 
sion  in  the  tyranny,  or  a  vegobr  mtk  v 
succeeding  to  it,  would  reader  t^  a^V 
cation  of  any  modem  name  im^ipra^Ba. 
In  some  passages  in  Hepodotna  (m.  $•. 
ftc;  vi.8a,  &c;  viL  165)  tiaewoidiSB- 
narch  and  tyrant  are  naed  aa  ^aoavafr 
to  exjjreas  an  individual  who  poBBenx 
sovereign  power;  and  in  one  instasoe  i 
least,  vl  2S,24)  he  calls  the  •aaeposn 
king  (i3curcX€^s)  and  monarch  (jkwmv^n . 
Aristode  {PM.  liL  7)»  after  ela&Bg  litf 
a  polity  or  govenmient  must  either  tea 
the  hands  of  one  or  of  a  few,  or  cC  tk 
many,  adds  that  we  are  •'•■^Hit'I"'*  t 
call  a  monarchy  which  has  recud  to  tk 
interests  of  all  members  of  uw  iti&  > 
kingship  {parXdct)  \  and  ttat  a  i^ 
narchy  which  has  regard  only  to  the  a- 
terests  of  the  monarch  is  a  tyraaaT.  U 
the  case  of  Miltiades,  who  becaan Vt's: 
of  the  Thradan  Chersonesns.  Nepai^jri- 
Had,)  remarks  that "  all  peraoBSSR  c» 
sidered  and  called  tyranni  who  enjoy  hft 
ing  power  in  a  state  which  has  enoe  bets 


free."    This  definition 
pretty  dearly  the  old  Greek  i 


lefi 
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yrant,  but  it  leaves  oat  of  consideration 
lie  mode  in  which  the  power  was  ac- 
quired. Nepos  remarks  that  Miltiades 
«ras  called  "  Tyrannos  sed  jastus,"  **  ty- 
"ant,  but  tyrant  in  constitutional  form  *' 
[uotjust^  for  he  had  been  elected  by  the 
>eople.  Accordingly,  he  says  in  another 
>lace,  he  had  the  digni^  or  rank  of  king 
irithoat  the  name.  This  is  consistent 
with  Herodotus  ( vi.  36),  who  says  that  the 
)eople  made  Miltiades  tyrant  (j^payyoy 
tar  coT^oyro). 

Few  of  the  Greek  tyrannies  lasted  lon^, 
ind  the  conduct  of  those  who  held  this 
x>wer  was  generally  such  as  to  attach  in 
he  coarse  of  time  an  odious  signification 
o  the  word  tyrant ;  but  it  does  not  ex- 
Lctly  appear  when  this  change  in  the  sig- 
lification  of  the  word  was  introduced. 
Many  of  the  old  Greek  tyrannies  were 
Llx>lished  in  part  by  the  influence  of 
Sparta,  the  constitution  of  which  was  hos- 
:ile  both  to  monarchy  and  democracy. 
Bat  we  read  of  tyrannies  so  called  among 
iie  Greeks  in  the  time  of  Philip  and  De- 
mosthenes. It  was,  according  to  the  ex- 
pression of  Isocrates,  one  of  the  great 
iierits  of  Evagoras,  tyrant  of  Cyprus,  that 
fie  raised  himself  from  a  private  station 
:o  the  rank  of  tyrant  (nJpayyoy)'  which  he 
expresses  in  another  place  as  the  acquisi- 
uon  of  a  kingship.  {Evag.  Encom.,  c  25, 
26.) 

The  Roman  writers  often  use  tyrannns 
IS  simply  equivalent  to  kinff,  especially 
he  poets.  Cicero  couples  dominus  and 
yrannus,  thereby  intending  to  use  ty- 
-annus  in  a  bad  sense,  which  was  perhaps 
he  more  common  acceptation  of  the  word 
imong  the  Romans  in  his  time.  Seneca 
«eins  to  refer  to  the  original  sense  of  ty- 
•annus  when  he  says,  **  A  tyrant  is  to  be 
iistinguished  from  a  king  (rex)  bv  his 
conduct,  and  not  by  the  name :  for  Diony- 
ius  the  elder  (who  was  called  a  tyrant) 
ras  a  better  man  than  many  kings ;  and 
Lucius  Sulla  may  be  appropriately  called 
L  tyrant,  for  he  only  ceased  from  slaugh- 
er  when  he  had  no  more  enemies  to  kill." 
Facciol.,  Lex,,  "Tyrannns.")  Accord- 
ng  to  this,  a  man  might  be  called  tyrant 
without  being  a  cruel  governor,  for  there 
rere  instances  of  persons  so  called  who 
lad  used  their  power  with  moderation ; 
ind  yet  a  man  who  had  not  the  title  of 
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tyrant  might  be  called  tyrant  on  account 
of  his  cruelty.  It  seems  as  if  Seneca  was 
trying  to  distinguish  the  popular  use  of 
tjnimt  in  his  time  from  its  earlier  histori- 
cal signification.  Trebellius  PoUio  has 
written  the  *  History  of  the  Thirty  Ty- 
rants '  who  sprung  up  in  the  Roman  em- 
pire in  the  time  of  Gallienns  and  Vale- 
rian. These  so-called  tyrants  were  not 
more  tyrannical,  in  the  modem  sense  of 
the  term,  than  many  Roman  emperors. 

The  use  of  the  modem  wordb  tyrant, 
tyranny,  tyrannical,  has  been  as  vague 
as  that  of  most  other  political  terms.  The 
term  tyrant  is  properly  limited  to  the  go- 
vemment  of  one  man  who  is  sovereign, 
and  the  popular  application  of  the  term 
expresses  disapprolMttion  of  bis  conduct. 
Anstotle's  definition  of  tyranny  would 
apply  well  enoush  to  a  modem  tyrant:  he 
is  a  sovereign  who  looks  only  to  his  own 
interest,  or  what  he  considers  his  own  in- 
terest, and  cares  not  what  he  does  in  order 
to  accomplish  his  objects.  But  if  he 
were  a  wise  sovereign,  and  administered 
the  state  solely  with  a  view  to  his  real 
interest,  that  would  be  found  in  the  main 
to  coincide  with  the  interest  of  the  people, 
and  he  would  not  be  ealled  a  tyrant, 
though  perhaps  he  would  come  within 
Aristotle's  definition.  But  Aristotle's 
language,  though  apparently  precise,  ift 
not  so ;  and  he  means  by  a  tyrant  adminis- 
tering the  state  for  his  own  interest,  that 
he  also  administers  it  to  the  detriment  of 
the  people.  As  the  mass  judge  of  things 
by  their  results,  a  sovereign  would  now 
be  called  tyrannical  whose  administration 
should  render  his  people  unhappy;  at 
least  he  would  run  great  risk  of  iiaving 
this  odious  epithet  applied  to  him,  what- 
ever was  the  goodness  of  his  intentions,  if 
he  failed  to  satisfy  the  people.  The  word 
tyrannical  is  now  often  applied  to  acts  of 
governments  which  are  not  monarchies ; 
but  this  is  an  improper  use  of  the  word. 
We  may  say  that  the  laws  enacted  by  the 
sovereign  power  in  Great  Britain  are 
sometimes  impolitic,  unwise,  or  injurious 
to  the  state  generally ;  they  may  also  be 
sometimes  called  oppressive;  but  they 
cannot  with  propriety  be  called  tyranni- 
cal, though  such  an  expression  may  be 
and  often  is  used  in  the  vulgar  sense  of 
characterising  a  law  which  for  some  rea- 
3l 
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son  the  person  who  uses  the  term  does  not 
like. 

U. 

UDAL  TENURE.  The  Norwegian 
term  *  Udal/  or  *odeI/  appears  to  be  the 
same  as  the  German  *  adel,*  or  '  noble/ 
Tenure  is  an  improper  name  as  applied 
to  Udal  land,  for  the  land  so  called  in 
Norway  is  not  held  by  any  tenure,  but  is 
free  from  all  services.  There  is  neither 
superior  nor  vassal,  nor  auy  of  the  con- 
sequences of  such  feudal  relation  as  exists 
in  many  countries  in  Europe.  (Laingfs 
Nonoavt  p.  205.) 

UMPIRE.      [AaBITBATION,] 

UNDERWRITER.  fSniPS,  p.  706.] 
UNFUNDED  DEBT.  Exchequer 
bills  form  the  principal  part  of  the  un- 
funded public  debt.  These  bills  are 
issued  under  the  authority  of  parliament 
for  sums  varying  from  100/.  to  1000/., 
and  bear  interest  They  were  first  is- 
sued in  the  reign  of  William  III.;  and 
although  their  amount  has  since  varied 
greatly  at  different  times,  the  convenience 
which  they  afford  to  individuals  and  their 
advantage  to  the  public  have  been  such 
as  to  cause  their  constant  issue.  Their 
convenience  to  individuals  arises  from  the 
circumstance  of  their  passing  from  hand 
to]  hand  without  the  necessity  of  making 
a  formal  transfer,  of  their  bearing  in- 
terest, and  of  their  not  being  subject  to 
such  violent  fluctuations  as  sometimes  oc- 
cur in  the  prices  of  the  funded  debt  This 
compar&tive  steadiness  in  value  is  caused 
by  the  option  periodically  given  to  the 
holders  to  be  paid  their  amount  at  par,  or 
to  exchange  them  for  new  bills  to  wUch 
the  same  advantage  is  extended ;  besides 
this,  when  a  certain  limited  period  has 
elapsed  from  the  date  of  their  first  issue, 
they  ma^  be  paid  to  the  government  at 
par  in  discharge  of  duties  and  taxes.  The 
amount  of  premium  that  may  have  been 
paid  at  the  time  of  purchase  is  conse- 
quently all  that  the  holder  of  an  exche- 
quer bill  risks  in  return  for  the  interest 
which  accrues  during  the  time  that  it  re- 
mains in  bis  possession.  The  advantage  to 
the  public  consists  in  the  lower  rate  of  in- 
terest which  they  carry  compared  with 
the  permanent  or  funded  debt  of  the  na- 


tion, to  which,  however,  d«7*  2 
this  respect  bear  some  eertaia  (aq& 
When  the  price  of  the  paUk  ^ 
high,  the  interest  upon  ezehcfi!' 
will  be  low  ;  and  if  the  firndsfbiL 
in  price  so  as  to  afford  a  Biaefcas' 
fitable  investment  than  exdefvf- 
the  rate  of  interest  apon  tbec  ss 
raised  in  order  to  prevent  tiieir  fi^ 
into  the  exchequer  indiscbaigetfc^ 
a  thing  which  would  embam»i^^ 
cial  operations  of  ^ovenimait  ^- 
first  issued  in  the  reign  of  Wifiiss . 
the  interest  borne  by  excbeqoerU- 
5</.  per  100/.  per  diem,  being  al  d  " 
of  71.  128.  Id,  per  cent  per  asEa. 
the  same  reign  the  interest  v«  -- 
wards  lowered  to  4</.  per  lOdpff^-- 
or  6/.  Is.  ai.  per  cent,  peranimis:  s*- 
the  following  reign  the  rate  wissu* 
ther  reduced  to  2^  per  diem,  orStt* :  • 
per  cent  per  annum.  During  tbep- 
part  of  the  war  jfrom  1793  tolfit- 
rate  of  interest  upon  these  kcotqo  « 
fixed  at  3ic/.  per  cent  per  &&  ' 
5/.  6«.  S^rf.  per  cent  per  annnB.  2  - 
the  last-mentioned  year  the  rale  las  " 
progressively  reduced  to  Sji,  ^  - 
1J</.  per  100/.  per  diem,  tt  'Jc'^^-  ^ 
rate  they  were  in  the  market  «  ^*^ 
of   the  derangement  of  the  c:^'- 
which  was  experienced  in  thAtc^^ 
of  1837.    Under  these  circofflgK-^ 
was  considered  important  as  6r  b  ^t? 
sible  to  relieve  the  Bank  of  EnglJ^''  ^ 
which  establishment  a  very  large  p?^" 
tion  of  these  securities  were  tte  ^^^^ 
and  to  place  it  in  the  most  feTWia^  >' 
sition  for  affording  relief  to  iheco"^ ' 
cial  classes ;  and  accordingly  die  ^ 
interest  upon  exchequer  bills  «s  nsr- 
2J</.  per  cent,  per  diem.    The  bsi  e5> 
qucr  bills  which  were  iawed  (in  ** 
1846)  bore  interest  at  Ifd:  perU  oZ-ft' ; 
In    periods   of  commercial  p^ 
advances  have  been  made  toim^-' 
upon  the  security  of  goods,  by  the  is- 
exchequer  bills.    A  more  penuaa^' 
casion  for  their  issue,  apart  fron  t»^  ;- 
mediate  wants  of  the  goTernscf-y' 
been  the  desire  of  aiding  indiTitie^ 
private  associations  in  thi  proseca^-* 
works  of  public  utility,  sacii  u  f--"' 
roads,  &c    In  these  cases  tbe  ratt  t: 
terest  charged  to  the  borrowers  b  i<^- 
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lat  greater  than  that  borne  by  the  bills, 
d  the  differeooe  has  been  applied  tode^ 
ly  the  expense  of  management  on  the 
rt  of  the  paUic 

The  amount  of  ezcheqner  bills  "  ont- 
inding  and  unprovided  for  "  at  the  end 
each  of  the  nnder-mentioned  years  was 
foJIows:— 

£. 

1836  •  ,  .  28,155,150 

1838  .  .  .  24,026,050 

1840  ,  .  .  21,626,350 

1842  .  .  .  18,182,100 

1844  .  •  .  18,404,500 

UNIFORMITY,  ACT  OF.    [Benb- 

:e,  p.  340.] 

UNIGENITUS    BULL.       [Bulls, 

PAL.] 

LNION,  IRELAND,  SCOTLAND. 
0MXON8,   House   of,  pp.  584,  590; 

JtLIAHBNT,  p.  455.] 

UNITED  STATES  OF  NORTH 
>IERICA,  Govtrnment  of.  The  United 
lies,  at  the  time  of  the  formation  of  the 
neral  or  Federal  government  in  1787, 
well  as  at  the  time  of  their  separation 
•m  Great  Britain,  1776,  consisted  of 
rteen  distinct  political  communities, — 
issachosetts,  New  Hampshire,  Rhode 
and,  Connecticut,  New  York,  New 
•sey,  Pennsylvania,  Delaware,  Mary- 
d,  Virginia,  North  Carolina,  South 
rolina,  and  Georgia.  The  number  is 
K  increased  to  twenty-seven  by  the 
cessive  additions  of  the  following 
tes:  Vermont,  Kentucky,  Tennessee, 
io,  Louisiana,  Indiana,  Mississippi, 
nois,  Alabama,  Maine,  Missouri,  Ark- 
as,  Michigan,  and  Florida.  In  the 
ir  1845  Texas  was  admitted  into  the 
ion  as  a  State  and  member  thereof, 
rhey  formed  a  Federal  Government 
de&nce  from  foreign  aggression,  and 
nquillity  at  home ;  to  encourage  and 
tect  commerce ;  and  for  a  few  objects 
internal  legif^lation  in  which  unifor- 
y  among  the  States  was  desirable,  and 
obvious  and  direct  common  interest 
sted.  To  the  separate  States  was  left 
legislation  which  concerns  the  law  of 
perty,  the  punishment  of  offences,  the 
lioistration  of  justice,  and  the  exercise 
all  powers  over-  the  territory  and  the 
zens  except  the  few  which  have  been 


either  expressly  withdrawn  from  the 
States,  or  delegated  to  the  General  go- 
vernment. 

Both  the  General  and  State  govern* 
ments  are  essentially  democratic  In  both 
it  is  assumed  that  the  interest  of  the  ma- 
jority is  the  proper  end  of  government, 
and  that  the  wishes  of  the  majority  truly 
indicate  that  interest 

By  the  written  instrument  called  the 
Constitution  of  the  United  States,  the 
power  of  the  General  government  is 
divided  into  three  branches ;  the  legisla^ 
tive,  executive,  and  judicial. 

The  legislative  power  is  vested  in  two 
Houses.  One,  called  the  House  of  Repre- 
sentatives, is  chosen  every  second  year 
by  those  whom  the  laws  of  each  State 
make  legal  voters.  The  number  of  repre- 
sentatives is  not  fixed,  but  has  gradually 
increased  firom  65,  in  1789,  when  the  con- 
stitution went  into  operation,  to  224  and 
two  delegates.  The  two  delegates  are  for 
the  territories  of  Wisconsin  and  Iowa 
respectively.  The  representatives  must 
be  apportioned  amon^  the  States  accord- 
ing to  their  population,  deducting  two- 
fifths  of  the  slaves  in  the  estimate ;  and 
for  the  purixwe  of  correcting  the  inequa- 
lity of  distribution  arising  from  the  vari- 
ations in  the  relative  numbers  of  the 
States,  a  census  of  the  inhabitants  is  to 
be  taken  every  ten  years,  at  which  time  a 
new  apportionment  takes  place,  and  a  new 
ratio  of  population  to  each  representative 
may  be  then  also  adopted,  or  the  former 
one  be  continued.  The  act  of  Congress 
of  1842  declares  that  there  shall  be  '*one 
representative  for  every  70,680  persons 
in  each  State,  and  one  additional  repre- 
sentative for  each  State,  having  a  fraction 
greater  than  one  moiety  of  the  said  ratio, 
computed  according  to  the  rule  pre- 
scribed by  the  constitution  of  the  Umted 
States." 

The  Senate  consists  of  two  members 
fh>m  each  State,  chosen  by  its  legislature, 
and  consequently  the  whole  number  is 
now  54.  One-third  of  the  members  is 
elected  everv  second  year,  so  that  each 
member  holds  his  seat  for  six  years.  In 
both  houses  the  members  are  re-eligible. 

All  acts  of  legislation  require  the  con- 
currence of  both  Houses,  which  constitute 
the  Congress  of  the  United  States.  They 
3i2 
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have  the  power  of  levying  taxes  of  every 
kind  for  all  national  objects  pursuant  to 
the  powers  given  them  by  the  conatitn- 
tion;  of  regulating  commeroe»  foreign 
4nd  domestic;  of  coining  money;  fixing 
the  standard  of  wdghts  and  measures; 
establishing  post-offices  and  post  roads; 
prescribing  a  uniform  role  of  nataralisac 
tion,  and  a  uniform  bankrupt  law ;  cre- 
ating and  supporting  an  army  and  navy ; 
of  declaring  war ;  defining  and  punishing 
treason,  piracy,  counterfeiting,  and  other 
offences  arising  under  the  constitution 
and  acts  of  Congress ;  exercising  exdu- 
sive  legislation  in  the  district  of  Columbia 
in  which  Washington,  the  seat  of  the 
General  Government,  is  situated,  and  in 
forts,  arsenals,  dockyards,  and  all  the  ter- 
ritories belonging  to  the  General  Govern- 
ment ;  and  the  power  of  admitting  new 
States  into  the  Union. 

The  Con^nress  is,  by  the  same  instm- 
meut,  prohibited  from  laying  any  tax 
upon  exports ;  from  giving  a  preference 
to  the  ports  of  one  State  over  those  of 
another;  firom  laying  any  direct  tax 
except  according  to  the  number  of  inha- 
bitants in  each  State  who  are  represented 
in  Congress;  from  suspending  the  writ 
of  habeas  eorpuSy  except  in  case  of  rebel- 
lion or  invasion ;  from  passing  any  bill 
of  attiunder  or  ex  posi  facto  law ;  from 
granting,  or  permitting  to  be  granted,  any 
title  of  nobility ;  or  from  passmg  any  law 
to  restrict  the  freedom  of  reUgiou,  of 
speech,  or  the  press. 

Congress  must  assemble  at  least  once 
in  every  year,  which  of  late  has  been  on 
the  first  Monday  in  December.  The 
members  of  both  Houses  receive  eight 
dollars  for  each  day's  attendance  on 
Congress,  and  also  for  every  20  miles 
whidi  they  must  travel  to  the  seat  .of 
Government  at  Washington,  and  in  their 
return  home. 

The  powers  of  this  body  to  give  special 
encouragement  to  manufactures,  to  make 
roads  and  canals,  to  establish  banks  and 
other  corporations,  and  to  exercise  some 
other  legislative  functions,  are  contested 
points  in  the  construction  of  the  federal 
constitution;  and  these  questions  often 
famish  the  real  or  ostensible  grounds  of 
dispute  between  political  parties. 
,    (Juder  the  power  to  ^ve  special  ea« 


cooragemeot  to  wtamtff<jp>*,  &  £• 
gress  has  passed  acts  whkk  br  i- 
and  imposts  od  the  importtdosifrc 
commodities,  and  these  iaAsct 
posts  have  been  lud  not  dcrIt  tr 
purposes  of  revenue,  but  Ibr  tbe  r*- 
tioD  of  domestic  naonftdsm. 
duties  for   the    protecdon  of  -^ 
manufactures  are  described  it  (^  ' 
nance  of  the  Carolina  ConveB&£  -•* 
fourteen  yean  aco)   as  *'lx»ec' 
dasses  and  individuals  engs^  ^  ^ 
ticular  employments  at  the  expes  i 
to  the  injury  and  o^resBoa  c^  ■■< 
dasses  and  individuak."    ThiAY*} 
the  Carolina  Crayention  wss  »  ^i 
the  revenue  laws  of  the  Unitid  ^ 
and  the  verb  nullify  gave  binb :  •> 
new   word    Nullifieatioa.    Tbc« ' 
maintained  this  doctrine  muDtese*-'-' 
a  State,  wUch  is  a  member  of  tk:  F^^'- 
Union,  can  xidlify  oertun  aes^'' 
General  Government    The  pcni 
trine  of  nullification  was  Uid  ^  - 
the  following  terms:   "A  Si^»- 
right  in  her  soverogn  c^watr^^^' 
vention  to  declare  an  nncODsmBtsn* 
of  Congress  to  be  null  and  tc-^  ^ 
such  declaration  is  obligstofj  « - 
citizens  and  conclusive  against  thf 'r- 
ral  Government;  whidi  wooU  bi'| 
right  to  enforce  its  oonstniet!0?  ■  ' 

Sowers  against  that  of  the  Sate."  ^ 
octrine  of  Nullification  -wnJf^  ' 
cussed  at  the  time  in  the  Uiut^  ^' 
The  obiectiotts  to  it,  and  the  diffift - 
rather  impossibility  of  the  pm^  ^", 
the  nuUifiers  of  Carolina  ^r(^' 
the  purpose  of  getting  rid  of  the  i^^'- 
UwB  of  the  United  States,  Mte  ft-:^' 
an  article  in  the  North  Americas  !>' 
on  Nullification  (vol.  36,  Jsn.  K^ 
The  executive  power  is  ^^^  \ 
President,  who  is  commanderief  f^ 
the  army  and  navy,  collects  sod  d^'^"^' 
the  revenue  according  to  Isv:  f^ :''. 
treaties  with  foreign  natioos.!^^;^ 
exercise  of  the  trea^-makiiig  ^'*^^'. . 
concurrence  of  two-thirdi  of^  -^^ 
present  is  required.    He  waxanai^''' 
with  the  advice  and  consent  of  tte  J^' 
appoints  ambassadors,  other  pc^'  [  - 
nisters,  and  consuls,  andjsd^^ij, 
Supreme  ootir^  and  other  iifa^  ^ 
lie  has  also  a  qualified  vtp^^^ 
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aws  enacted  by  the  two  Houses,  which 
becomes  absolute  unless  it  is  subsequently 
iountervailed  by  two-thirds  of  each 
louse.  He  is  provided  with  a  ready- 
iirnished  house,  and  his  salary  is  25,000 
lollars.  He  is  chosen  by  a  determinate 
lumber  of  electors;  the  voters  in  each 
itate  elect  as  many  electors  as  are  equal 
o  the  members  which  such  State  sends 
o  both  Houses  of  Congress.  Every  State 
las  its  own  electoral  college,  and  all  the 
oUeges  give  their  votes  on  the  same 
lay,  and  by  ballot.  The  votes  are  sent 
ealed  to  the  Preadent  of  the  Senate.  If 
lo  person  has  a  majority  of  the  electoral 
'otes,  the  election  devolves  upon  the 
louse  of  Representatives,  when  all  the 
^presentatives  of  a  State  give  but  one 
rote.  The  president  must  be  thirty-five 
rears  of  age,  and  he  is  re*eligible  for  life, 
mt  the  usage  has  been  never  to  elect  the 
ame  person  for  more  than  two  terms  of 
bur  years  each. 

The  executive  business  is  distributed 
imong  ibur  departments;  that  of  the 
itate,  of  the  treasury,  of  war,  and  of  the 
lavy ;  the  four  secretaries  of  which,  with 
he  attorney-general,  reside  at  Washing- 
OD,  and  compose  the  preadent's  cabinet 
»uncil. 

The  vice-president  is  chosen  at  the 
;ame  time  and  in  the  same  way  as  the 
>re8ident,  to  whose  office,  if  vacated 
Luring  the  term  for  which  he  was  elected, 
le  succeeds.  His  only  function,  in  the 
nean  while,  is  to  preside  over  the  deli- 
Mirations  of  the  Senate,  in  which  he  has  a 
»Lsting  vote,  which  is  given  when  the 
rotes  of  the  senators  are  equaL  His 
;alary  is  5000  dollars. 

The  judicial  power  is  vested  by  the 
x>iistitution  in  a  supreme  court,  and  such 
Dferior  tribunals  as  Congress  may  from 
ime  to  time  establish.  The  supreme 
»ourt  consists  of  a  chief* justice  and  eight 
Lssociate  justices.  It  sits  in  Washington, 
ind  has  one  session  annually,  which 
»>mmenoes  on  the  first  Monday  in  De- 
cember. The  United  States  are  divided 
nto  nine  judidal  circuits,  in  each  of 
erhieh  a  drcuit  court  is  held  twice  every 
fear,  for  each  State  within  the  circuit,  by 
i  justice  of  the  supreme  court  assigned 
x>  the  circuit,  and  by  the  district  judge  of 
iie  State  or  district  in  which  the  court 


alts.  There  are  also  thirt}r-four  district 
courts,  each  State  containing  one,  and 
some  of  them  two ;  and  each  of  these  dis- 
trict courts  has  a  separate  judge,  with 
some  few  exceptions,  where  one  judge 
presides  in  several  district  courts  in  the 
same  State.  The  several  courts  have 
either  original  or  appellate  jurisdiction 
in  all  admiralty  cases,  breaches  of  the 
revenue  laws,  controveraes  between  citi- 
zens of  different  States,  or  citizens  and 
foreigners;  cases  affecting  ambassadors 
and  other  public  ministers;  and  in  all 
cases  criminal  or  civil,  in  law  or  equity, 
arising  under  the  constitution  or  the  laws 
of  the  United  States.  The  judges  all 
hold  their  offices  during  good  behaviour; 
and  their  salaries,  which  vary  from  .5000 
to  1000  dollan,  cannot  be  diminished 
even  by  the  legislature,  during  their  con- 
tinuance in  office.  All  public  officers  are  ' 
removable  by  impeachment,  and  the 
Senate  is  the  tribunal  for  the  trial  of  im- 
peachments; but  the  judgment  in  these 
cases  extends  no  further  than  to  removal 
from  office. 

The  constitution  provides  for  its  own 
amendment,  whenever  such  amendment 
shall  be  proposed  by  two-thirds  of  both 
Houses  of  Congress,  or  by  a  convention 
called  on  the  application  of  two-thirds  of 
the  States :  but  m  either  case,  the  amend- 
ment must  be  ratified  hy  three-fourths  of 
the  States  to  give  it  effect  There  have 
been  twelve  amendments  in  fifty  years : 
ten  were  made  immediately  after  the  con- 
stitution went  into  operation,  and  were 
meant  to  provide  some  additional  securi^ 
for  the  protection  of  the  rights  of  indi- 
viduals, or  of  the  States;  the  eleventh 
was  for  restricting  the  liability  of  a  State 
to  be  sued  in  a  federal  court ;  and  the 
twelfth  altered  the  mode  of  electing  the 
president  and  vice-president. 

This  instrument  also  imposes  express 
restrictions  on  the  state  governments. 
They  cannot  enter  into  a  treaty  or  alli- 
ance ;  coin  money ;  emit  bills  of  credit  ;* 
make  anything  but  gold  and  silver  a  legal 
tender ;  pass  a  bill  of  attainder  or  ex  post 


*  This  phrase  is  horroired  from  the  Articles 
of  Confedention  of  the  old  Congress.  Hfe 
paper  money  issued  by  that  body  was  thus  de- 
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fado  law ;  impair  the  obligation  of  con- 
tracts ;  grant  any  title  of  nobilitj ;  lay  a 
duty  eiuier  on  imports  or  exports;  nor 
can  they,  without  the  consent  of  Congress, 
enter  into  a  compact  widi  another  State; 
keep  troops  or  siiips  of  war  in  time  of 
peace ;  nor  engage  m  war,  except  in  case 
of  inyasion  or  of  similar  urgency. 

The  State  goyemments,  with  a  few 
great  features  in  conunon,  haye  great  di- 
yersities  in  their  laws,  and  in  their  written 
constitutions.  In  all  of  them,  the  legis- 
latiye,  executiye,  and  judicial  powers  are 
separate.  In  all  the  legislature  conasts 
of  two  branches;  one  usually  called  the 
senate,  and  a  more  numerous  branch, 
which  is  yariously  de^gnated. 

The  time  for  which  the  senators  are 
elected  yaries  from  one  to  fiye  years.  In 
the  more  numerous  and  popular  branch 
the  members  are  elected  annually,  except 
in  South  Carolina,  Tennessee,  and  Mis- 
souri, where  they  are  electeid  for  two 
years.  The  number  of  members  in  the 
popular  branch  yaries  considerably. 
The  number  of  the  senate  is  usually 
ficom  about  one-fourth  to  one-half  the 
number  of  the  other  branch. 

In  all  the  States  the  executiye  power  is 
Tested  in  a  goyemor,  who,  in  some  of  the 
States,  b  assisted  by  a  coundl.  In  some 
he  has  the  power  of  appointment  to  state 
offices;  in  others,  merely  the  power  of 
nominating  persons  to  his  council ;  but  in 
most  States,  he  has  neither  the  one  nor 
the  other.  He  is  chosen  by  the  people  in 
all  the  States,  except  in  Maryland,  Vir- 
ffinia.  North  and  South  Carolina,  in  which 
he  is  chosen  bjr  the  legislature.  His  term 
of  seryice  yaries  in  the  different  States 
from  one  to  four  years,  and  he  is  in  some 
States  re-eligible,  and  in  others  not 

The  judicial  systems  are  yet  more 
yarious.  In  the  greatest  part  the  judges 
hold  their  offices  during  good  behayionr. 
In  the  others  they  receiye  their  appoint- 
ment for  a  fixed  term,  yarying  from 
seyen  years  to  a  single  year.  In  New 
York,  they  retire  from  office  when  they 
reach  the  age  of  sixty.  In  some  States 
they  are  appointed  by  the  goyemor  and 
council ;  and  in  others,  by  the  legislature. 
In  some  the^  are  remoyable  only  by  im- 
peachment ;  in  others,  on  the  vote  of  two- 
thirds  of  the  legislature.    In  some,  the 


salaries  are  tiberii;  iBO&e«»'«^ 
Some   States  haye  .  ««P«ate  "^. 
courts;  whilst  in  dftiers,  «  «*^ 
Common  Law  exercise  "Eqm^  J^ 
tion.    In  some,  the  coortofUft* 
exercises  no  other  than  ajf*** 
diction ;  in  others,  the  jttAges  d  rp^ 
courts  unite  to  fonn  an  Aw**^^ 
and  in  others  again,  the  jodg«,  «it** 
with  the  senate,  form  a  specal  ^ 
Appeals. 

In  fourteen  of  the  States  n^w*^ 
has  the  sanction  of  the  law.  1^ 
the  twelye  States  lying  sooth  d  ^ 
sylyania  and  the  river  Ohio»  yt^ 
with  the  States  of  Missouri  and  ii^^ 
In  the  other  thirteen,  slayeiT  oik*  ^ 
had  existence,  or  has  bein  iWii?- 
except  as  to  those  who  were  siP€s<^ 
time  of  the  abolition. 

The  right  of  suffrage  has  tsc^^^ 
strictions  m  the  dififerent  Slats  »  fc>  P 
perty,  residence,  and  lei^  rfoss- 
ship;  but  it  is  now  no  where  lie^" 
an  mterest  in  land.  InaUtheSakf^ 
yotes  are  giyen  by  ballot,  except  a  ^' 
ghiia,  Kentucky,  and  Arfcaosi^  v^ 
tiiey  are  giyen  orally.  In  aB,  oaf 
Virginia,  lands  can  be  tsken  in  exeesss 
for  debt,  in  the  same  way  ss  perHS 
property.  The  common  law  of  £^tf 
IS  the  law  of  eyery  State,  so  ftr  as itl:^ 
not  been  chan^  by  the  legidatorErC; 
cept  in  Louisiana,  where  the  lawif 
eyery  description  haie  been  digested  er 
one  code. 

The  reyenues  of  the  several  State  1x7 
according  to  their  popnlation  aodi  voIb 
Some  of  them,  by  jwlicioas  ezpea£aEr 
on  canals  and  other  paUie  imprsraaeES 
by  the  proceeds  of  jrablic  lands^  aad  o^ 
sources,  haye  a  snfficieDt  reyeoaeftrtk 
ordinary  expefases  of  the  goveiasi^ 
without  the  aid  of  taxes,  in  feaeok 
howeyer,  a  sum  equal  to  the  an^a- 
penditure  is  raised  by  taxes  widii  ^ 
year,  in  which  case  it  rarely  avtn^ 
more  than  a  dollar  for  each  ialaliaft 
and  sometimes  it  is  not  ODe-foaitb  of  ^ 
sum.  But  besides  the  taxes  paid  isfe  tk 
state  treasuries,  the  eoantyeoarbcf  tb 
state  or  other  corporate  bodies  han  (b 
power  of  leyying  money  fijr  ^eeU  ka; 
objects,  as  for  making  and  npm 
roads,  for  proyiding  oooit^hoHB  8^ 
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ails,  for  the  support  of  schools,  &c., 
he  amount  of  which  taxes  sometimes 
Mjoals,  and  even  exceeds  the  State  tax. 

Besides  the  twenty-seven  States  which 
x>nstitate  the  Federal  Union,  there  are 
erritories  beyond  their  limits  which  are 
mmediately  subject  to  the  general  go- 
.'emment,  thou^n  they  have  no  partici- 
)ation  in  its  political  power.  Over  these 
he  legislative  power  of  Congress  is  su- 
)reme ;  but  it  is  so  exercised  as  gradually 
o  fit  them  for  admission  into  the  Union. 
Kt  first  they  are  administered  by  a  go- 
vernor, appointed  by  the  federal  execu- 
ive.  When,  by  the  progress  of  the 
«ttlementB,  they  are  deemed  fit  for  it, 
hej  are  advanced  to  the  second  stape  of 
:heir  probation.  Of  late  years,  the  nghts 
>f  the  second  stage  are  conferred  on  the 
lerritories  at  the  time  of  their  creation, 
rhey  are  then  allowed  to  elect  their  own 
local  legislature — the  executive  power 
x>ntinning  as  before — and  to  send  a  de- 
legate to  Congress,  who  has  the  privilege 
>f  speaking,  Imt  not  of  voting :  and  lastly, 
when  their  numbers  justify  it,  and  Con- 
gress approves,  they  are  made  States  aAd 
ire  admitted  into  the  Union,  and  become 
like  the  other  States.  There  are  now  two 
yf  these  territories  in  the  second  stage : 
kVisoonsin  and  Iowa. 

The  revenue  of  the  general  govem- 
(nent  arises  from  the  sale  of  public  land, 
•ustoms  duties,  and  the  postoffice.  The 
whole  produce  of  the  post-office  depart- 
ment is  absorb^  hj  tne  expenditure  in 
that  department  Tlie  sale  of  public  land 
ias  produced  for  many  years  a  large 
-evenue.  During  the  three  years  pre- 
ceding 1838  there  were  sold  more  thim 
^8,000,000  acres,  the  purchase  money  of 
ivhich  was  48,175,160  dollars.  But  the 
excessive  issues  of  the  banks  afforded 
K>th  the  temptation  and  the  means  to  ex- 
ensive  speculations  in  these  lands,  and 
nade  the  amount  sold  much  greater  than 
t  had  ever  been  before,  or  is  likely  to  be 
Lgain.  Tlie  produce  of  the  sales  of  pub- 
ic land  was  in  1838  less  than  4^  millions 
3f  dollars;  in  1839  less  than  6^  millions ; 
in  1840  less  than -3  millions;  in  1841 
leas  than  1^  millions;  in  1842  less  than 
Ijr  millions:  in  1843  a  little  above  2 
m illions ;  and  in  1 844  also  a  little  above 
2  miliums  of  dollars. 


The  public  land  consists  first  of  the 
lands  which,  having  been  once  national 
domain  by  purchase,  have  never  been 
sold  or  ceded  by  the  general  government, 
and  of  which  there  are  yet  large  bodies 
in  most  of  the  Western  states,  and  in  all 
the  territories;  and  secondly,  of  those 
lands  in  the  unsettled  western  territory, 
which  have  been  more  recently  purchased 
of  the  Indians.  The  system  adopted  by 
Congress  for  disposing  of  these  lands  is 
well  contrived  to  &cilitate  settlements, 
to  prevent  disputes  about  titles  or  bound- 
aries, and  to  render  extensive  purchases 
by  speculators  impracticable.  The  lands 
are  accurately  surveyed  by  the  govern- 
ment; and  are  then  laid  off  into  ranges 
of  townships  by  true  meridian  lines. 
Each  towxiship  is  exactly  six  miles 
square,  and  contains  of  course  23,040 
acres.  It  is  divided  into  36  sections  of  a 
square  mile  each,  which  sections  are 
again  subdivided  into  fi>ur  quarter  sec- 
tions, each  of  1 60  acres,  and  sometimes 
into  half-quarter  and  quarter-quarter  sec- 
tions. The  space  between  these  squares 
and  the  margin  of  a  river,  or  Indian 
boundary,  is  laid  off  into  the  smaller 
parts  of  a  section.  When  thus  laid  off, 
tiie  lands  are  sold  from  time  to  time  at 
public  auction,  provided  they  bring  the 
minimum  price,  which  is  a  dollar  and  a 
quarter  per  acre.  Formerly  the  mini- 
mum price  was  two  dollars,  and  the 
lands  were  sold  partiy  on  credit;  but  in 
1820,  to  avoid  the  present  inconvenience 
and  fiiture  danger  of  thus  placing  the 
government  in  the  delicate  relation  of 
creditor  to  so  many  of  its  citizens,  Con- 
gress in  1820  reduced  the  minimum  price, 
and  abolished  the  credit  The  public 
land  to  which  the  Indian  titie  has  been 
extinguished,  and  which  was  unsold  on 
the  1st  January,  1832,  was  227,293,884 
acres.  The  business  of  surveying  and 
disposing  of  the  public  lands  is  managed 
by  a  general  land-office  at  Washington, 
and  numerous  land-offices  distributed 
among  the  western  states  and  territories, 
all  which  are  under  the  control  of  the 
Treasury  department 

The  customs  duties  are  the  chief  source 
of  revenue  to  the  United  States,  llie 
total  revenue  of  the  United  States  for  the 
fiscal  year  ending  June  30,  1844>  was 
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a  little  more  than  thirty  nulUons  of 
dollars,  with  a  balance  in  the  Treasury 
of  nearly  10^  millions  on  the  1st  July, 
1843.  The  expenditure  for  the  year 
ending  June  SO,  1844,  was  near  thirty- 
three  millions,  of  which  the  war  depart- 
ment cost  above  eight  millions,  and  the 
naTv  dei>artment  cost  nearly  six  and  a 
half  millions  of  dollars. 

{Geography  cf  America,  Library  of 
Useful  Knowledge;  American  Almanac 
for  1846.) 

UNIVERSITIES  are  lay  corpora- 
tions, which,  since  the  twelfth  century, 
have  had  the  charge  «f  educating  the 
members  of  the  learned  professions 
throughout  Europe  and  the  colonies 
founded  by  European  states.  The  three 
oldest  learned  institutions  to  which  the 
name  University  can  with  propriety  be 
applied  are  those  of  Paris,  6ologna,  and 
&uemo. 

It  is  impossible  to  fix  a  precise  date  at 
which  the  educational  institutions  of  Paris 
can  be  said  to  have  assumed  the  form  and 
name  of  a  university.  As  for  the  name 
{wiiversitas\  it  was  not  confined  in  the 
middle  ages  to  scientific  bodies ;  it  was 
used  in  a  sense  equivalent  to  our  word 
corporation.  [Universiti.]  There  were 
"universities  of  tailors"  in  those  days.  It 
was  lon^  before  the  name  obtained  its 
present  Imiited  acceptation.  The  school- 
of  Bologna  was  a  *  nniversitas  scholarium/ 
that  of  Paris  a  '  univerdtas  magistrorum,' 
because  the  former  was  a  corporation  of 
students,  the  latter  of  teachers.  The 
oldest  printed  statutes  of  the  university  of 
Bologna  are  called  '  Statnta  et  Privilegia 
almae  Uniyersitatis  Juristarum  Gym- 
nasii  Bononiensis ;'  and  in  some  univer- 
uties  we  find  a  *  nniversitas  juristanun  ^ 
and  a  *  nniversitas  artistarum'  side  b^ 
side:  from  which  it  appears  that  *  nni- 
versitas' atone  time  approached  nearly 
to  the  meaning  of  our  word  *  faculty.' 
What  we  now  term  a  university  was 
designated  indifierenUy  'schola,'  *stu- 
dium  generate,'  or  *  gymnasium.'  The 
tenn  *  academia '  has  ^so'been  sometimes 
applied  to  universities,  though  academy 
has  now  a  different  meaning. 

The  oldest  document  in  which  the 
designation  *  universitas '  is  applied  to  the 
university  of  Paris,  is  a  decretal  of  Inno-  | 


cent  III.,  about  the  begimuiig  ^  ttx- 
teenth  century.  Bat  aa  earij  a  > 
two  decretals  had  been  tseoed  h  i^ 
ander  III.,  the  first  of  whkk  0x2: 
that  in  France  no  person  shaBkitr-j 
money  for  pemussiaa  to  teaA.  ': 
glossa  of  YiceotinDS  aiys»  that  "sa" 
hibition  was  directed  ■£«"■»  tk  i^- 
cellor  of  the  university  of  Part?;  oi  '- 
second  decretal  allodCed  to  coss^-- 
then  rector,  Petros  Comestor,  £nx ' 
operation  of  the  first ;  and  miadi  tc:- 
than  any  legislative  provisiooscf  t:- 
or  kings  we  find  the  Ibandaboos  df  u 
university  laid. 

To  almost  every  cathedral  and  bs- 
tery  of  Europe  there  had  been,  frx- 
very  early  period,  attached  a  schc>&.  - 
which  all  aspirants  to  priestly  ordisai?.. 
and  such  laymen  as  could  tSkstz  . 
were  instructed  in  the  TVirtsaiaBd  (n> 
drivium.  It  appears  from  the  kcfes-  : 
Abelard  (died  1 142),  and  finom  o&er  ^-fi- 
temporary  sources,  that  the  poofcr  \&- 
blishments  intrusted  the  ooDdnctcfu^ 
school  to  one  of  th^r  number  called  ^^•' 
Soholasticus;  and  that  the  wealds 
bodies  maintained  a  Scholasticas  to  i> 
struct  the  junior  pupils  in  gramma;  id 
philosophy,  and  a  Theologus  to  ikcxl: 
the  more  advanced  in  theoloigy.  Aboc:=r 
time  of  Abelard  the  great  ooneoKnr  ' 
students  ivho  flocked  to  the  r^-^ 
school  of  Paris  appears  to  have  readtA: 
it  necessary  to  assemble  the  tvD  cbs3(^ 
of  pupils  in  difierent  localities:  :^- 
juniors  were  sent  to  the  church  of  m 
Julian,  while  the  thecdogiaiis  remaixk^ '' 
that  of  Notre  Dame.  All  who  lal  £ 
died  a  certiun  time,  and  nndergOBe  c«:- 
tain  trials,  were  entitied  to  be  raided'; 
the  rector  of  the  schoola  to  the  gnac  ^- 
teachers.  This  was  done  by  thrve  »> 
cessive  steps.  The  candidate  was  t^ 
raised  to  the  rank  of  master,  in  whitt  i 
acted  for  a  year  as  assistant  to  a  dccw  -' 
teacher) ;  then  to  the  rank  of  bacoh. 
reu8»  in  which  he  taught  lor  a  yeaff  ss^ 
the  superintendence  of  his  doctor,  y^ 
of  his  own;  lastiy,  to  the  grade  of  ic^i:' 
pendent  doctor.  The  number  of  st8^--< 
rendered  the  profession  of  a  teacht^r 
Paris  lucrative,  and  many  from  all  nai.s* 
embraced  it  According  to  the  castoc  ^ 
those    unsettied  times»   they   gradsi'j 
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formed  themseWes  into  a  kind  of  corpo- 
ration for  matnal  support.  The  corporation 
consisted  of  the  teadiers  of  all  the  three 
grades,  and  stood  nuder  a  rector  elected 
by  themselyes.  According  to  aa  agree- 
ment entered  into  in  1206,  the  rector  was 
elected  by  the  residents  of  the  four  nations 
— French,  English  or  German,  Picuds, 
and  Normans.  Before  this  time,  in  1200, 
Philip  Augustus  had  confirmed  the  ex- 
clusiye  control  of  the  rector  over  all  stu- 
dents and  teachers.  The  local  separation 
of  the  artists  from  the  theologians  would 
have  been  of  little  consequence,  but  for 
the  rapid  progress  which  the  Aristotelian 
philosophy  made  during  and  immediately 
after  the  life  of  Abelard.  The  specula- 
tions into  which  studious  men  were  led 
by  the  writings  of  Aristotle  necessarily 
led  them  to  deal  with  topics  which  had 
hitherto  been  conceived  to  lie  within  the 
exdusiYe  domain  of  theoloey.  The  con- 
sequences were  frequent  andbold  attempts 
by  individuals  to  modify  the  received 
doctrines  of  the  church,  clamours  about 
heresy,  persecutions,  and  counter-persecu- 
tions.  All  these  contributed  to  bring 
about  a  tacit  compromise  between  the 
professional  theologians  and  the  admirers 
of  speculative  philosophy:  the  former 
were  left  in  possession  of  the  pulpit  and 
chairs  of  theology;  the  latter  confined 
themselves  ostensibly  to  literature 
and  philosophy,  and  sought  to  avoid 
scandal  by  rarely  overstepping  the 
bounds  of  abstract  inquiry.  The  progress 
of  this  tacit  agreement  may  be  traceid  in 
the  writings  of  the  learned  firom  the  time 
of  Abelara  down  to  that  of  Erasmus; 
under  it  grew  up  a  class  of  literati,  who 
may  be  called,  although  many  of  them 
took  orders,  secular  scholars.  It  was  Uie 
same  incompatibility  of  the  free  spirit  of 
speculative  mquiry  with  the  stability  of  a 
dogmatic  theology  which  led  to  this  com- 
promise, that  embittered  the  dispute 
about  the  claim  of  the  mendicant  or- 
ders to  establish  chairs  of  theology  in 
the  university  of  Paris  about  the  middle 
of  the  thirteenth  century.  This  contro- 
versy ended  in  the  secession  of  the  doctors 
of  theology  firom  the  university,  as  it  had 
for  some  time  been  called,  and  their  in- 
corporating themselves  into  a  separate 
college  or  &culty.    Their  example  was 


followed  not  long  after  by  the  doctors  of 
canon  law  and  medicine,  who  formed 
themselves  into  separate  faculties.  These 
faculties  consisted  exclusively  of  the 
actually  teaching  doctors  (doctores  re- 
gentes)  of  these  three  branches  of  know- 
led^.  The  masters  and  bachelors  re- 
mained members  of  the  university  proper, 
which,  from  the  secession  of  the  theolo- 
gians, canonists,  and  doctors  of  medicine, 
came  in  time  to  be  called  the  Faculty  of 
the  Artists.  From  this  period  the  uni- 
versity consisted  of  seven  bodies  or  sub- 
incorporations^the  four  nations  under 
their  procurators,  and  the  three  faculties 
under  their  deans.  The  rector  was  the 
head  of  the  university ;  he  was  elected  by 
the  procurators  of  the  old  university ;  no 
doctor  of  theology,  canon  law,  or  medi- 
cine could  be  elected  or  take  part  in  the 
election.  At  first  the  rector  was  chosen 
by  the  procurators,  but  latterly  by  four 
electors,  specially  elected  by  each  nation 
for  that  purpose.  The  Prevot  of  Paris 
(so  long  as  that  officer  retained  any  au- 
thority) was  the  conservator  of  the  royal 
privileges  in  the  university ;  the  bishops 
of  Meaux,  Beauvais,  and  Senlis,  of  the 
papal  privileges.  In  respect  to  criminal 
junsdiction,  the  university  was  imme- 
diately under  the  king,  till  a.d.  1200, 
when  its  members  were  transferred  to 
the  episcopal  court  of  Paris:  abeut  the 
middle  of  the  fifteenth  century  they  were 
transferred  to  the  Parliament  of  Paris. 
In  regard  to  civil  jurisdiction  the  Uni- 
versity was  originally  under  the  bishop ; 
in  1340  it  was  transferred  to  the  court  of 
the  Prevot  of  Paris ;  when  the  Chatelet 
succeeded  to  the  judicial  functions  of  the 
prevot,  the  university  was  transferred  to 
that  court  The  rector,  with  the  procu- 
rators and  deans,  formed  a  court,  which 
had  jurisdiction  in  all  complaints  against 
teachers  for  incompetency  or  neglect  of 
duty;  and  against  students  for  disobe- 
dience to  their  teachers,  the  rector,  or  the 
discipline  of  the  universitv,  and  in  all 
cases  between  students,  lodging-keepers, 
booksellers,  stationers,  &c.  From  the 
decisions  of  the  rectorial  court  there  was 
an  appeal  to  the  university,  and  from  it 
to  the  Parliament  of  Paris.  Each  faculty 
(that  of  the  artists  included),  had  its  own 
common  school.    In  the  fiumlty  of  canon- 
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istB  there  were  six  profbssors  (or  doctores 
regentes) ;  the  number  in  the  other  &ciil- 
lies  varied.  At  an  early  period  ooUe^ 
were  established  within  the  Uniyersity 
of  Paris  by  private  families  or  religious 
orders.  Originally  they  were  intended 
exclusively  for  poor  scholars,  who  were 
to  live  in  them  subject  to  a  certain  disci- 
pline. By  degrees,  as  more  numerous 
and  able  teachers  were  employed  in  these 
colleges,  they  assumed  the  character  of 
boar£nff-houses  for  all  classes  of  students. 
In  the  fifteenth  century  the  students  who 
did  not  reside  in  any  college  had  come  to 
be  regarded  as  excepdons  fh>m  the  gene- 
ral custom,  and  were  nicknamed  "  mar- 
tinets." The  College  of  the  Sorbonne 
(founded  in  1250)  was  commonly  re- 
garded as  identical  with  the  theological 
Bienlty,  because  the  members  of  the  one 
were  most  frequently  members  of  the 
other  also.  The  promotions  however 
continued  to  be  made  by  the  officers  of 
the  university,  although  the  charge  of 
education  had  been  in  a  great  measure 
engrossed  by  the  colleges.  Degrees  were 
conferred  m  the  fkralties  of  theology, 
canon  law,  and  medicine,  by  the  deans, 
with  the  concurrence  of  ihe  chancellor  of 
the  Cathedral  of  Notre  Dame;  in  the 
faculty  of  artists,  by  the  rector,  with  the 
concurrence  either  of  the  chancellor  of 
Notre  Dame  or  the  chancellor  of  St 
Genevi^e. 

The  oldest  authentic  document  relating 
to  the  university  of  Bologna  is  the  privi- 
lege granted  by  the  Emperor  Frederick  I., 
at  Roncaglia,  in  November,  1158,  to  all 
who  travel  in  pursuit  of  learning,  in 
which  the  professors  of  law  are  mentioned 
in  terms  of  hieh  encomium.  Bolo^a  is 
not  named  in  ttiis  instrument,  but  history 
mentions  no  other  law-school  as  existing 
at  that  time.  The  contents  of  this  pri- 
vilege are  two-ibld :  foreign  scholars  are 
declared  to  stand  under  the  emperor's 
immediate  |>rotection,  and  a  special  juris- 
diction (their  teachers,  or  the  bishop  of 
the  city)  is  constituted  to  judge  in  all  com- 
plaints against  them.  It  seems  univer- 
sally admitted  that  the  earliest  teacher  of 
civil  law  at  Bologna  was  Imerius :  he  is 
said  to  have  been  originally  a  teadier  of 
philosophy,  but  to  have  acquired  such  a 
knowledge   of  Justinian's   compilations 


that  he  was  invited  by  tbe  Ccumtesi  * 
tilda  to  expound  its  doctrines  frcs  i 
professional  chair.  Matilda  died  mil- 
between  1113  and  11 15  the  name  nfl^ 
rius  appears  in  a  legal  document  as  -  » 
sidicus "  for  the  countess.  From  I lir 
1118  he  appears  to  have  been  Gsfim:. 
in  weighty  missions  by  the  Erspr: 
Henry  V.  Under  the  £mperor  Freiaii 
"  the  four  doctors  **  of  Boloigia  wwe  *f 
lected  to  investigate  the  prerogytrre  c^^ 
crown,  in  order  to  determine  how  &r  :2: 
privileges  claimed  bythe  IxMnbsrd  rva> 
were  usuipations.  These  circamsiis*. 
show  that  the  reputation  for  legal  kac^ 
ledge  acquired  by  the  law-teaciicn  c 
Bologna  had  proved  an  introdaeooB  : 
state  employments,  honoars,  and  eBo^v 
mentsj  and  this  attracted  to  the  ctre 
which  thev  taught  a  lai^  coDeGone  ^ 
ihe  most  utelligent  and  a^Mriiw  mx^ 
of  Europe.  The  reputation  of  ha^l=s 
studied  at  Bologna  was  a  passport  to  c£ee 
throughout  Christendom.  The  eirikst 
statutes  and  <^arters  of  the  Uidyeraq  di 
Bologna  are  compacts  entered  into  bf  ik 
students  for  mutual  support  and  as^^ 
ance,  and  immunities  granted  them  bj  ik 
popes  and  emperors.  The  unirer^^  d 
Paris  was  originally  an  assodatka  d 
teachers ;  it  was  a  corporation  of  gn- 
duates :  the  university  of  Bologna  irs 
originally  an  association  of  stodents  vbc 
had  repaired  from  distant  lands  to  ml 
themselves  of  the  instruction  of  a  frv 
celebrated  teachers;  it  was  a  eoiparitkz 
of  students.  Disputes  between  the  isactf- 
trates  of  the  city,  and  between  the  stados 
and  professors,  which  occurred  aboct 
1214,  are  the  first  occasions  on  wkidi  vf 
hear  of  a  rector.  From  tbe  history  of 
these  controversies  it  appears  that'^e 
students  had  previously  hien.  in  the  halzt 
of  electing  the  rector,  and  that  tite  ri|te 
was  confirmed  to  them  for  the  fhtore.  Ai 
first  there  was  merely  a  school  of  lar  in 
Bologna,  and  the  jurists  constitutnl  6e 
univernty,  or  rather  the  two  universitiA 
of  the  Citramontani  and  Ultramoaflid. 
In  course  of  time  teachers  of  philcscfkj 
and  medicine  settied  in  Bologna,  and  dw 
scholars  of  each  class  attempted  to  fonn  i 
university :  their  right  to  do  so  was  sae- 
cessfully  contested  by  the  jurists  in  W5, 
but  in  1316  tiiey  were  allowed  to  dect  i 
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sector  of  their  own.  They  called  them- 
selves •*  philoeophi  et  medici/'  or  **  ar- 
istae." in  1362  Innocent  VI.  founded  a 
K;hool  of  theology  at  Bologna.  From 
:his  time  therefore  there  were  four  uni- 
versities in  Bologna :  two  of  law  (which 
aowever  were  so  intimately  connected, 
hat  they  are  generally  spoken  of  as  one), 
>ne  of  medicine  and  philosophy,  and  one 
>f  theology.  Each  of  these  had  its  own 
independent  constitution.  That  of  the 
law  university  is  hest  known,  and  agrees 
in  its  leading  features  with  the  ouers. 
The  **  universities"  consisted  of  the  fo- 
reign students,  who  were  admitted  upon 
the  payment  of  twelve  soldi  entry- 
money,  and  obliged  to  renew  annually 
their  oath  of  obedience  to  the  rector  and 
the  statutes  of  the  university.  The  Bo- 
lognese  students  could  neither  hold  offices 
in  the  university  nor  vote  in  its  assem- 
t>lies.  The  forei^  students  were  divided 
into  Citranumtani  and  Ultramontani :  the 
fonner  were  divided  into  seventeen  na- 
tions, the  latter  into  eighteen.  The  rector 
was  chosen  annually  from  among  the  stu- 
ients  by  his  predecessor  in  office,  the 
rector's  council,  and  a  number  of  electors 
?hosen  by  the  nations.  A  rector  was 
taken  from  each  nation  in  rotation.  The 
council  oonnsted  of  at  least  one  represen- 
tative of  each  nation :  some  had  two.  The 
universi^  also  elected  annually  a  syndic, 
to  act  for  them  in  courts  of  law;  a 
Dotary ;  a  massarius,  or  treasurer  (chosen 
from  among  the  town  bankers) ;  and  two 
bidellL  The  rector  claimed  exclusive 
jurisdiction  in  all  civil  cases  in  which  one 
or  both  of  the  parties  were  students,  and 
in  criminal  cases  in  which  both  were  stu- 
dents. The  professors  were  elected  by 
the  students,  to  whose  bod^  they  were 
reckoned,  and  all  whose  privileges  they 
enjoved,  except  a  vote  at  elections.  They 
stood  under  the  jurisdiction  of  the  rector, 
who  could  fine  or  suspend  them.  The  de- 
gree of  Doctor  was  conferred  by  those 
who  had  previously  obtained  it:  it  was 
held  to  confer  the  privilege  of  teaching 
everywhere,  the  power  of  discipline  over 
the  aoctor*s  own  pupils,  and  the  right  to 
take  part  in  the  conferring  of  aU  the 
degrees.  At  first  there  were  only  doc- 
tors of  civil  hkw :  the  doctors  of  canon 
law  appear  later,  and  were  for  a  long 


time  less  respected.  In  the  thirteenth 
century  the  university  began  to  create 
doctors  of  medicine,  of  grammar,  of 
philosophy  and  arts,  and  even  of  the 
notarial  art.  Any  student  who  had 
studied  five  years  might  be  licensed  by 
the  rector  to  expound  a  single  title,  or  if 
he  had  studied  six  years,  to  expound  a 
whole  book  of  the  Pandects.  He  was 
termed  a  licentiate ;  and  after  he  had  per- 
formed his  task,  he  was  declared  a  bacca- 
laurens.  Salaried  professors  appear  in 
Bologna  for  the  first  time  about*  1279. 
The  doctors  taught  in  their  own  houses  or 
in  halls  hired  for  the  purpose :  their  me- 
thod of  tuition  was  by  lectures,  examina- 
tions, and  disputations. 

The  history  of  the  university  of  Salerno 
is  much  more  obscure  than  the  histories 
of  the  universities  of  Paris  and  Bologna. 
Ordericus  Vitalis,  whose  annals  close  with 
the  year  1141,  speaks  of  Salerno  as  a 
phice  long  eminent  for  its  medical  schools, 
its  most  celebrated  teacher,  Constantino 
of  Carthage  (died  1087),  was  a  privy 
councillor  of  Louis  Gniscard.  This  school 
was  still  flourishing  in  1224,  when  the 
university  of  Naples  was  established.  AU 
that  can  be  inferred  from  these  scanty 
notices  of  the  school  of  Salerno  is,  that 
the  scientific  study  of  medicine  was  mak- 
ing rapid  strides  about  the  same  time  that 
law  began  to  be  more  systematically  stu- 
died, and  philosophical  and  literary  pur- 
suits to  be  regarded  as  the  prof^ion  of  a 
class  whose  members  might  or  might  not 
be  priests. 

This  sketch  of  the  early  constitution  of 
the  universities  of  Paris  and  Bologna  will 
assist  a  person  in  acquiring  a  moro  exact 
notion  of  the  original  constitution  of  other 
universities. 

The  growth  of  universities  throuffhout 
Europe  was  rapid.  Beforo  the  Reform- 
ation they  were  established  in  Italy, 
France,  the  Germanic  Empire,  the  Pen- 
insula, Great  Britain,  ana  even  among 
the  Sclavonic  nations  east  of  the  Ger- 
mans. There  were  numerous  universi- 
ties established  in  Italy  previous  to  the 
year  1500,  besides  the  three  already 
named,  within  the  limits  of  the  Germanic 
Empire,  which  then  extended  over  many 
provinces  now  incorporated  into  France^ 
and  over  the  Netherlands :  in  Great  Bri- 
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tain ;  in  Spun  and  Portugal ;  in  Sweden 
at  Upsala  in  1476 ;  and  at  Copenhagen  in 
1479. 

In  all  of  these  institntions  we  reoognise 
the  leading  features  of  Paris  or  Bologna. 
All  of  them,  apart  from  the  oonmderatian 
of  their  academic  character,  are  privi- 
leged corporations,  with  an  indepoident 
jnrisdiction  more  or  less  limited,  and  the 
power  of  making  bye-laws.  In  most  of 
them  the  division  of  the  members  of  the 
corporation  into  nations  prevails  or  did 
prevail.  In  all  of  them  the  fkcnlties  of 
philosophy  (or  arts),  theology,  law  (civil 
and  canon),  and  medicine,  are  more  or 
less  folly  developed.  Some  contain  within 
them  all  the  fiicalties;  some  only  two  or 
more.  Almost  all  have  a  faculty  of  arts, 
which,  even  where  it  is  politically  the 
most  powerful  (as  in  the  oniversity  of 
Paris),  is  regarded  as  in  a  great  measure 
preparatory  to^  and  therefore  in  its 
scientific  character  inferior  to  the  others. 

The  nniversities  foonded  after  the 
Reformation  adopted  the  great  outlines 
of  the  organization  of  their  predecessors: 
the  political  incorporation,  the  privileged 
Jurisdiction  and  power  of  making  bye- 
laws,  the  &culties  and  modes  of  con- 
ferring degrees  which  custom  had  esta- 
blished. But  the  altered  circumstances 
of  society  modified  considerably  their 
external  relations.  The  same  political 
power  was  not  conceded  to  universities 
that  had  formerly  been  j^ven  to  them. 
The  old  were  restricted  in  their  privi- 
leges; the  new  never  received  them. 
The  protracted  strife  between  the  Romish 
and  Protestant  churches  also  had  its 
efiect:  universities,  though  no  longer 
allowed  to  biy  down  the  law,  were  che- 
rished as  advocates  of  a  party.  Roman 
Catholic  and  Protestant  universities  were 
erected  to  do  batUe  for  their  respec- 
tive creeds.  LasUy,  other  sciences  had 
their  practical  utili^  reoojpinised,  in  the 
same  way  as  the  sciences  of  law  and  me- 
dicine had  theirs  at  an  earlier  period. 
The  applications  of  mathematical  science 
to  the  purposes  of  war  and  navigation 
had  given  an  impetus  to  their  cultivation : 
these  new  practical  pursuits  never  pro- 
duced a  new  feculty,  but  they  lent  greater 
importance  to  the  miscellaneons  feculty 
known  as  the  Faculty  of  Arts.     The 


number  of  universities  fenoded  m  En 
from  the  time  of  the  BeiSanaaogs. « 
to  the  French  RevoliitioD  was  eaem 
able.  They  were  estaUislied  m  '.r 
France,  Germany,  in  tibe  Uaieed> 
vinces  of  Holland,  in  Scotland,  If» 
(Dublin),  in  Spain  and  Pora^a 
elsewhere. 

Many  events  concorred  dnrisf  ft 
period  to  lower  universities  nii]iep«:f 
estimation.  The  extension  of  ekaoir 
and  secondary  schools  Ind  raised  ik 
standard  of  edncatioD  amon^  the  eke 
which  did  not  recdve  a  onivefsitT  en- 
cation.  The  invention  of  prmtiaw  ai. 
operated  in  the  same  directioo.  The  > 
minished  privileges  and  restricted  jai- 
diction  of  universities  had  taroogkt  ^a 
to  be  regarded  merely  as  eehoDJs  od 
higher  order.  The  iacreatiag  vsm>\ 
of  learned  sodeties  raised  m  a  ko^  "' 
non-academical  literati,  hostile  io  i^j 
instances  to  the  aoademical ;  si^  ^ 
public,  looking  only  to  the  traasKaafi 
of  these  societies,  forgot  that  their  ■«- 
hers  were  indebted  for  thor  traimsf  y 
the  univeruties.  The  pfesampcooos  s^- 
of  amateur  dabblers  in  scicaee  vaiff' 
valued  these  institutions ;  and,  ia  ^ 
feverish  spirit  of  innovation  wUcfa  oe» 
sioned  or  accompanied  the  Freacb  He**' 
lution,  they  too  were  denoonoed.  ii 
France  the  M  universitiea  lia:ve  mbn\'^ 
disappeared.  In  the  rest  of  Evopa  a 
soon  as  the  storms  of  tiie  Berolmifle  vm 
passed  over,  they  reviTed;  and  adifmc 
themselves  more  to  the  sodal  Beoessts 
of  the  age,  have  in  many  instances  st»»i 
with  increased  enei^  on  a  fredi  csr0 
of  utility. 

The  present  University  system  IB  Fn:^'' 
is  peculiar :  tiie  expression  **  Royal  l^a* 
versity  of  France  '*  is  almost  equTalff' 
to  tiiat  of  '*  national  system  of  edaooa 
in  France."  The  ^^oveming  bocK'  ii^ 
council  of  public  instmctioo,  or  vk^ 
the  minister  of  public  instmcticii  is  ^ 
president  All  educational  instifiitiK^ 
from  elementary  schools  vpwards^  i^* 
with  half-a-doxen  exceptions,  under  ^  ^ 
direction  of  this  body.  Under  die  (b^ 
cillors  are  inspectors-goieral  of  tbe  v^ 
versitv,  whose  office  it  is  to  examine  ^^ 
schools  and  colleges  once  a  year.  Tlf 
educational  functions  disehafged  \ff  ^ 
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ersities  in  other  nations  of  Europe  are 
ested  in  twenty-six  academies,  each  of 
•rhich  has  a  temtory  of  two  or  more  de- 
artments  allotted  to  it.  The  twenty-six 
oademiea  comprise  forty-one  royal  col- 
Eiges,  taxd  above  six  hnwired  professors 
»r  teachers.  At  the  head  of  each  aca- 
Lemy  are  a  rector,  two  inspectors,  and  a 
louncil:  they  have  the  saperiotendenoe 
»ver  all  the  schools  in  their  districts. 
The  academy  includes  the  Realties ;  but 
il  the  facalties  are  not  organized  in 
rvery  academy,  and  some  have  none, 
rhere  are  six  facalties  of  Roman  Catholic 
heology, — at  Aix,  Bordeaux,  Lyon,  Paris, 
Kouen,  Toulouse :  and  two  of  Protestant 
heology,  one  Lutheran,  at  Strasbourg, 
ind  one  Calvinistic,  at  Montauban,  under 
iie  academy  of  Toulouse.  There  are 
line  fiiculdes  of  law, — at  Aix,  Caen, 
Dijon,  Grenoble,  Paris,  Poitiers,  Rennes, 
Strasbourg,  and  Toulouse.  There  are 
three  fiwultiesof  medicine,— at  Grenoble, 
Paris,  and  Montpellier,  with  seventeen 
secondary  schools  of  medicine.  And 
there  are  seven  faculties  of  literature, — 
Paris,  Strasbourg,  Bordeaux,  Toulouse, 
Caen,  Dijon,  and  Besan^on.  The  facalties 
c<^8ist  of  a  variable  number  of  professors, 
one  of  whom  is  dean,  and  a  committee  of 
whom  examine  candidates  for  degrees. 
The  students  sufficiently  advanced  to 
study  the  sciences  taught  bv  the  facalties 
are  instructed  in  royal  colleges,  and  are 
classified  according  as  they  reside  within 
or  without  the  walls. 

The  universities  of  Great  Britain  are 
Oxford,  Cambridge,  Durham,  London, 
St  Andrew's,  GUi^w,  Aberdeen,  Edin- 
burgh, Dublin.  In  Oxford  and  Cam- 
bridge the  colleges  have  obtained  a  com- 
plete preponderance  over  the  university, 
and  the  old  university  constitution  is  m 
practice  changed.  So  great  has  been  the 
change  that  many  people,  and  even  some 
learned  judges,  have  erroneously  conceived 
these  two  corporations  as  composed  of  a 
number  of  colleges  something  like  a 
federal  government,  whereas  the  univer- 
sities are  distinct  lay  corporations,  which 
confer  degrees  and  have  various  powers : 
the  colleges  are  properly  boarding  houses 
and  eleemosynary  foundations.  [Col- 
lege.] The  earliest  charter  of  privileges 
to  the  university  of  Oxfbrd  as  a  corpora- 


tion is  said  to  be  the  28th  of  Henry  III., 
and  the  first  charter  granted  to  the  uni- 
versity of  Cambridge  as  a  corporation  is 
said  to  be  the  15th  of  Henry  III.  James 
I.  in  1603,  by  diploma  dated  the  12th  of 
March,  granted  to  the  universities  of 
Oxford  and  Cambridge  the  power  to  send- 
each  two  representatives  to  the  House  of 
Commons.  The  Dean  and  Chapter  of 
Durham,  by  an  act  of  chapter,  28th  of 
April,  1831,  established  an  acadnnical 
institution  in  Durham  in  connection  with 
the  cathedral  church,  which  by  an  act  of 
parliament  (2  &  3  Wm.  IV.)  entitled  *  An 
Act  to  enable  the  Dean  and  Chapter  of 
Durham  to  appropriate  part  of  the  jpro- 
perty  of  their  church  to  the  establish- 
ment of  a  university  in  connection  there- 
with for  the  advancement  of  learning,' 
was  confirmed  and  endowed.  In  1837 
the  university  of  Durham  received  a 
royal  charter.  The  university  of  London 
received  its  first  charter  from  William 
IV.,  which  Queen  Victoria  revoked  in 
the  first  year  of  her  reiffn,  and  granted  a 
new  charter  the  5th  of  December,  1837. 
The  history  of  the  establishment  of  this 
universi^  is  given  at  length  in  the 
•  Penny  Cyclopedia,*  University  Col- 
lege, London;  and  Universitt  of 
London. 

As  in  England  and  Scotiand,  the  me- 
dical and  legal  professions  are  in  the 
United  States  educated  principally  in  dis- 
tinct schools ;  and  this  is  the  case  also  in 
a  great  measure  with  the  students  of 
theology.  Many  of  the  colleges  or  uni^ 
versities  contain  only  a  fiiculty  of  arts. 

According  to  the  *  American  Almanac' 
for  1846,  there  were  108  colleges  in  the 
United  States ;  29  medical  schools,  some 
of  which  are  connected  with  colleges  or 
universities ;  34  theological  schools ;  and 
9  law  schools.  Most,  if  not  all,  of  these 
are  incorporated  places,  and  all  the  col- 
leges grant  degrees.  But  many  of  these 
colleges  are  of  very  recent  date,  ill  or- 
ganized, and  ill  endowed.  On  the  whole, 
however,  the  endowments  and<  character 
of  the  older  colleges  in  the  United  States 
are  such  as  show  that  the  higher  bjranches 
of  learning  and  science  are  zealously  pur^ 
sued  and  honourably  supported.  «! 

(Savigny,  Geschichie  det  JiSmischen 
BechU  im  MUtelaUer;  Aekermaun,  In- 
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tiimianei  Hittorue  Medicimot;  Bulsos, 
HiMtoria  Umivenitatis  Parisientis;  Pas- 
quier,  RUckerchet  de  la  F)rance;  Edin,- 
iuT^h  Review^  Jane,  1831,  art  *  English 
UniTeraities — Oxford;'  Meiners,  Ge- 
achichte  dor  Entttehung  vnd  Enlwicke- 
Imtg  dor  hohen.  Schulen  nnten  Erdtheiles; 
Qwtrterlv  Journal  cf  EdHoaiion ;  Balbi, 
Abnf^  de  G^ugraphie;  American  AU 
ntamac  for  1846.) 

UNIVERSITY.  This  word  is  the 
English  form  of  the  Latin  nniverntag^ 
which  is  often  used  by  the  best  Latin 
writers.  The  adjective  '  oniTersas '  sig- 
nifies the  whole  of  anything,  as  contrasted 
with  its  parts :  the  plural  '  uniyersi '  also 
is  often  nsed  to  express  an  entire  number 
of  persons  or  things,  as  opposed  to  indi- 
vidual persons  or  things.  The  uses  of 
the  word  universitas  may  be  derived  from 
the  meaning  of  universus.  Universitas  is 
nsed  by  the  Latin  writers  to  express  the 
whole  of  anything,  as  contrastea  with  its 
parts :  thus  Cicero  speaks  of  all  mankind 
as  *  universitas  generis  humani ;'  and  he 
proceeds  to  instance  individuals  (singnli) 
as  the  ultimate  elementsof  this  universitas. 
It  is  not  necessary  to  the  notion  of  a  uni- 
versitas that  all  the  elements  should  be 
alike;  'universitas  rerum'  is  Cicero's 
expression  for  the  whole  of  things — ^fbr 
all  things  viewed  as  making  one  whole. 
The  wo^  universitas  applies  either  to  a 
number  of  things,  or  of  persons,  or  of 
rights,  viewed  as  a  whole.  The  Roman 
jurists  expressed  by  the  term  '  universitas 
bonorum'  the  whole  of  a  property  as 
contrasted  with  the  parts  (singulae  res) 
which  composed  it.  Such  a  universitas 
might  be  the  object  of  a  universal  suc- 
cession.    [SUCCKSSION.] 

Rights  and  duties  are  properly  attached 
to  individuals  as  their  subjects :  but  a 
number  of  individuals  may  be  viewed  for 
certain  legal  purposes  as  one  person  or  as 
a  unity.  Thus  the  notion  of  a  number 
of  persons  forming  a  juristical  person,  or 
a  universitas,  obtained  among  the  Romans, 
and  universitas  was  a  general  name  for 
various  associations  of  individuals,  who 
were  also  indicated  by  the  names  of  col- 
legia and  corpora.  The  essential  cha- 
racter of  these  universitates  of  persons, 
viewed  as  juristical  persons,  was  the 
capacity  of  having  and  acquiring  pro- 


perty.   The  property,  when  had  «r 
quired,  mi^t  be  applied  to  any  ynw 
which  the  nature  of  the  ^wiiiiir  - 
quired:  but  it  was  the  capaotj  d'k 
association  to  have  and  acqniic^  &e  a 
individual,  that  was  the  esKntial  cbs> 
teristic  of  the  body  as  a  imivenitH;  vt 
the  purposes  for  which  the  propem-sur 
be  had  or  acquired  were  no  nwR  a  ]£* 
of  the  notion  of  a  nniTersxtaa»  tha  ^ 
purposes  for  which  an  individoal  btt  ? 
acquires  proper^  are  part  of  his  CBfte^ 
to  have  or  to  aoqure. 

The  universities  or  oorporate  ho&s  c 
Rome  were  very  numeroos.  There  «es 
corporations  of  baken»  pohlieaai  3 
farmers  of  the  revenne,  of  scribae,  wi 
others.  The  name  was  also  apf^kd  ir 
the  sense  above  explained  to  eivittia. 
municipia,  and  re^nblicae ;  and  also  ie 
the  component  parts  of  them,  as  eanx 
vici,  fora,  couciliabula,  and  castelia. 

From  the  Roman  words  onivcistiL 
collegium,  corpus,  are  derived  tlw  tarn 
univernty,  college,  and  oorpofatkn  d 
modem  languages ;  and  thoo^  these 
words  have  obtained  modified  sagnifiea- 
tions  in  modem  times,  so  as  not  to  be  b- 
differendy  applicable  to  the  same  thiagi 
they  all  agree  in  retaining  the  £uida- 
mental  signification  of  the  terms^  wk2> 
ever  may  have  been  superadded  to  dj£B. 
There  is  now  no  university,  coilm,  v 
corporation  which  is  not  a  juristi^  per- 
son in  the  sense  above  explained.  Whcfc- 
ever  these  words  are  applied  to  aar 
association  of  persons  not  stamped  w^ 
this  mark,  it  is  an  abuse  of  terms. 

The  word  university,  in  its  moden 
acceptation,  has  often  been  misonderstoud 
Its  proper  meaning  is  explained  in  tka 
article ;  and  the  application  of  the  terc 
to  assodations  of  teachers  or  popils  is  ci- 
plained  in  the  article  UNivEBsnxEN 
(Savigny,  Geschichie  des  HeuL  Bim. 
RechtSy  ii.  261,  &c. :  and  i.  378,  mote  s. 

UNLAWFUL  ASSEMBLY.  [Rwr, 
SeditionJ 

USAGJfiS.  [Customs  ;  PRiacRipnoy.' 

USANCE.    [Exchange.  Bnx  or.]  " 

USE.  A  use,  at  common  law,  iras  a 
beneficial  interest  in  land,  distinct  frac 
the  legal  property  therein.  The  orifia 
of  uses  is  derived  by  Gilbert  Clam  <i 
Uks,  3)  from  a  dtle  under  the  cnil  la*. 
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Vhich  allows  of  an  nsafructuary  iDterest, 
iistinct  from  the  ownership  of  the  thing 
Itself.    He  says  it  was  introdaced  by  the 
clergy,  who  were  masters  of  the  civil  law, 
and  who,  **  when  the^  were  prohibited 
from  taking  anything  m  mortmain,  after 
several  evasions  by  purchasing  lands  of 
their  own  tenants,  suffering  recoveries, 
purchasing  lands  round  the  church  and 
making  them  churchyards  by  bull  from 
the  pope,  at  last  invented  this  way  of  con- 
veying lands  to  others  to  their  own  use; 
and  this  being  properly  matter  of  equity, 
it  met  with  a  very  favourable  construc- 
tion  from  the  judge  of  the  Chancery 
court,  who  was  in  those  days  commonly 
a  clergyman.    Thus  this  way  of  settle- 
ment began ;  but  it  more  generally  pre- 
vailed among  all  ranks  and  conditions  of 
men  by  reason  of  the  civil  commotions 
between  the  houses  of  York  and  Lancas- 
ter, to  secrete  the  possessions,  and  to  pre- 
serve them  to  their  issue,  notwithstanding 
attainders ;  an.d  hence  began  the  limita- 
tion of  uses  with  power  of  revocation.** 
f  MoKTMAiN.]     But  whatever  may  have 
been  the  origin  of  uses,  it  is  certain  that 
the  desire  of  effecting  secret  transfers  of 
property  without  resorting  to  the  public 
modes  of  conveyance  of  the  common  law, 
as  well  as  the  desire  to  dispose  of  property 
by  devise,  which  the  common  law  did  not 
allow,  led  to  an  early  adoption  of  the 
system. 

The  person  who  was  entitled  to  the  use 
was  called  the  cestui  que  use.  He  had  no 
means  of  mainuiining  his  title  to  the  use 
except  by  the  writ  of  subpcena,  whereby 
the  person  who  had  the  legal  estate  in  the 
land,  the  feoffee  to  uses,  was  bound  to 
appear  in  Chancery,  and  was  compelled 
to  answer  upon  oath  as  to  the  confidence 
reposed  in  him. 

A  use  was  descendible,  according  to 
the  rules  of  the  common  law  respecting 
estates  of  inheritance;  the  courts  of 
equity  having  in  this  case  followed  the 
maxim  that  aquitas  sequitur  haem.  It 
was  also  alienable  by  deed,  and  devisable 
before  the  statute  of  wills,  the  courts  of 
equity  having  favoured  this  method  of 
evading  the  strictness  of  the  common  law, 
which  allowed  no  transfer  of  land  with- 
out livery  of  seisin.  But  the  cestui  que 
use  had  no  legal  ownership.    The  feoffee 


was  still  complete  owner  of  the  land  at 
law.  He  performed  the  feudal  duties,  his 
wife  had  dower,  and  his  estate  was  subject 
to  wardship,  relief,  &c.  He  might  sell 
the  lands,  and  forfeit  them  for  treason  or 
felony. 

The  system  of  uses  having  been  found 
to  produce  many  inconveniences,  notwith- 
standing various  statutes  which  had 
been  passed  from  time  to  time  to  modify 
them,  it  was  thought  a  remedy  would  be 
found  by  joining  the  possession  to  the 
use,  or,  as  it  is  usually  termed,  transfer- 
ring uses  into  possession.  With  this  view 
the  statute  of  27  Hen.  VIII.  e.  10,  com- 
monly called  the  Statute  of  Uses,  was 
passed,  which  enacted,  that  where  any 
person  or  persons  stood  or  were  seised,  or 
at  an v  time  thereafter  should  happen  to  be 
seised  of  any  honours  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,  or  of  any 
body  politic,  by  anv  manner  of  means 
whatsoever,  it  should  be,  that  in  every 
such  case  all  such  person  and  persons, 
and  bodies  politic,  that  had,  or  thereafter 
should  have,  any  such  use,  confidence,  or 
trust,  in  fee  simple,  fee  tail  for  term  of 
life,  or  for  years  or  otherwise,  or  any  use, 
confidence,  or  trust,  in  remainder  or  re- 
verter, should,  from  thenceforth,  stand 
and  be  seised,  deemed,  and  adjudged  in 
lawful  seisin,  estate,  and  possession  of, 
and  in  the  same  honours  and  heredita- 
ments with  their  appurtenances,  to  all 
intents,  constructions,  and  purposes  in 
the  law,  and  in  all  such  like  estates  as 
they  had  or  should  have  in  use,  trust,  or 
confidence  of  or  in  the  same;  and  that 
the  estate,  title,  right,  and  possession  that 
was  in  such  person  or  persons  that  were 
or  thereafter  should  be  seised  of  any 
lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic, 
should  be  from  thenceforth  clearly  deem- 
ed and  adjudged  to  be  in  him  or  them 
that  had  or  should  have  such  use,  confid- 
ence, or  trust,  after  such  qualitv,  manner, 
form,  and  condition  as  they  had  before  in 
or  to  the  use,  confidence,  or  trust  that 
was  in  them. 

The  statute  then  jprovides  for  the  case 
of  several  persons  being  jointly  seised  to 
the  use  of  any  of  them ;  and  contains 
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two  sayings :  Ist,  To  all  persons  (other 
thtm  persons  who  were  seised  or  thereaf- 
ter should  be  seised  of  any  lands,  tene- 
ments, or  hereditaments,  to  any  use,  con- 
fidence or  trust)  all  sach  right,  title,  entry, 
interest,  possession,  writs,  and  action  as 
they  had  or  might  have  had  before  the 
making  of  the  Act;  and  2nd,  To  all  per- 
sons seised  to  any  use,  all  such  former 
rights  as  they  had  to  their  own  proper 
use  in,  or  to  any  manors  or  hereditaments 
whereof  they  should  be  seised  to  any 
other  use. 

Probably  the  legislature  intended  by 
this  act  to  put  an  end  to  the  system  of 
uses ;  nevertheless,  it  was  soon  settled  by 
the  courts  that  it  had  not  that  effec^  but 
that  uses  might  still  as  formerly  be  raised, 
upon  which  the  statute  would  instantly 
operate.  However,  some  modifications 
of  the  system  were  introduced.  Before 
the  statute,  a  mere  agreement  far  sale, 
without  words  of  inheritance,  was  suffi- 
cient to  pass  the  equitable  fise  to  the  ven- 
dee; but,  by  the  27  Hen.  VIII.  c.  16,  it 
was  enacted  that  no  contract  should  trans- 
fer the  legal  estate  in  the  fee,  unless  it 
were  made  by  deed  enrolled.  And  it  was 
resolved  by  the  judges  that  words  of  in- 
heritance were  necessary  to  pass  the  fee 
at  law.  Indeed,  no  contract  importing  a 
future  conveyance,  even  though  made  by 
deed  enrolled,  and  containing  words  of 
inheritance,  would  now  be  held  to  trans- 
fer the  legal  estate  under  the  Statute  of 
Uses,  tiiough  it  would  entitie  the  vendee 
in  equity  to  call  for  a  regular  conveyance. 
A  further  modification  of  the  system  of 
uses  was  introduced  by  the  seventh  sec- 
tion of  the  Statute  of  Frauds  (29  Car. 
II.  c.  3),  which  required  that  all  declara- 
tions of  trusts  or  confidences  of  lands, 
tenements,  or  hereditaments  (which  might 
formerly  have  been  created  by  parol), 
should  be  manifested  and  proved  by 
writing,  signed  by  the  party  by  whom  it 
is  declared.    [Statute  op  Frauds.] 

In  order  to  raise  a  use  which  the  sta- 
tute will  turn  into  a  possession,  it  is  ne- 
cessary that  there  should  be,  1st,  one  per- 
son seised  to  the  use  of  another,  in  esse; 
2nd,  a  use  in  esse,  limited  in  possession, 
reversion,  or  remainder.  The  use  may  be 
either  express,  as  where  lands  are  convey- 
ed to  A  and  his  heirs  in  trust  for  B  and 


his  heirs,  or  in  con£deiiee  thai  « ai 
they  shall  take  the  profits^  or  «k*  i 
vendee,  for  a  valuable  oonadentm*- 
rey^  by  bargain  and  sale  enrolled,  a  *^ 
which  cases  the  legal  estate  veiis  n:/ 
grantee  or  bargainee  by  the  staisit:  r: 
may  be  impliai,  as  where  a  leofea:? 
made  without  consideration  or  (kfe:*:^ 
tion  of  the  use,  in  which  case  the  > 
results,  and  the    estate  retains  t?  i 
grantor.    It  was  setUed  by  the  oocn  i 
law  that  the  statute  could  not  cfes: 
except  upon  an  estate  of  fredx^  c 
that  therefore   copyhold  aini   leas^: 
estates  are  not  afiected  by  iL    A  tea  *. 
years  may  of  course  be  created  o&  a : 
freehold  estate  by  way  of  use,  bat  via 
once  subustiog  cannot  be  eoov^ai  » 
uses.    I^  therefore,  a  tenn  were  wmipxt. 
to  A  to  the  use  of  B,  the  I^  ts.: 
would  remain  in  A,  who  however  vcek 
be  considered  in  equity  as  a  traslEe  fcr  ^ 

By  the  operation  of  the  Staadc  :• 
Uses,  a  man  may,  through  the  medisx  >.'' 
a  feofifee  or  releasee,  make  &  ctmwryiL'a 
to  his  wife,  which  he  could  notdo  st*&.=.- 
mon  law  (Litt,  s.  168;  Co.  LitL,  112  j. . 
In  like  manner  a  married  woman,  bivj^ 
a  power  to  limit  a  use,  may  appoisi  i: 
her  husband. 

At  common  law  a  man  oould  not  ]szr. 
a  remainder  to  himself,  nor  oould  he  L^ 
it  to  his  heirs  so  as  to  make  them  Gkc  > 
purchasers,  without  departing  with  tk 
whole  fee  simple  out  of  his  persoi  (!><?• 
156  a,  fol.  24;  Co.  Litt,  22  b.),  bat  it 
may  do  so  by  means  of  a  conveyaDOe  ^^ 
rating  under  the  Statute  of  Uses^ 

On  the  system  of  uses  and  the  Sts^i 
of  Uses  has  been  founded  the  systen  > 
conveying  property  in  land,  and  m>kirj 
settiements  of  landed  property  in  \ka 
which  is  now  in  use  in  England ;  a  n>- 
tem  composed  of  numerous  artificial  tzIs 
and  deductions,  but,  on  the  wbolf,  vti. 
adapted  to  secure  the  numerous  purpc^^ 
which  the  owner  of  land  in  fee  si^u 
wishes  to  accomplish  in  disposing  of  U; 
property. 

It  is  a  rule  of  the  common  law  tM 
joint  tenants  cannot  take  at  dilfeivEt  *^ 
riods.  (1  Co,  100,  b.  2.)  Agauu  br  a 
rules  a  fee  oould  not  be  limited  upcc . 
foe;  a  freehold  could  not  bemadett>cc» 
mence  in  /uiuro,  and  an  estate  <^^m  dii 
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made  to^cease  by  matter  exfotifacto^ 

as  to  let  in  another  limitation  before 
e  exmration  of  the  former.  [Rbhain- 
SB.1  Bat  limitations  of  the  abbye  kinds 
ay  oe  made  to  take  effect  nnder  the  Sta- 
ite  of  Uses.  Snch  limitations  are  called 
liftififf  or  secondary  and  stringing  uses; 
adjitture  or  contingent  toes. 

As  the  Statute  of  Uses  was  made  pre- 
tously  to  the  Statute  of  Wills  (S2  &  34 
[en.  Vlir.),  it  has  been  questioned  vhe- 
ler  the  Statute  of  Uses  can  be  held  to 
pply  to  wills ;  but  as,  beibre  the  statute, 
sTises  of  the  use  were  permitted,  so^ 
nee  the  statute,  the  courts  have  uniformly 
eld  that,  where,  a  devise  is  made  to  a 
se,  the  intention  of  the  testator  must  be 
iken  to  be  that  the  devisee  of  the  use 
[loald  have  the  le^l  estate. 

By  a  oonstmction  of  the  Statute  of 
Jses,  adopted  soon  after  it  was  passed,  it 
Fas  settled  that  a  use  could  not  be  limited 
n  a  use ;  that  is,  that  the  statute  would 
tperate  on  the  first  declaration  of  use 
miy :  so  that  i^  by  bargain  and  sale,  a 
ise  in  lands  were  limited  to  A  and  his 
leirs  in  trust  or  to  the  use  of  B  and  his 
leirs,  the  statute  would  vest  the  legal 
estate  in  A  without  adverting  to  the  use 
leclared  in  favour  of  B.  The  Court  of 
riiancery  availed  itself  of  this  construc- 
ion  to  revive  Uses  under  the  name 
)f  Trusts ;  and  it  was  determined  that  A 
Bras,  in  the  case  above  mentioned,  a  trus- 
:ee  for  B  of  the  beneficial  interest  in  the 
land. 

The  subject  of  this  article  is  briefly 
breated  in  Sanders,  **  On  Uses  and  Trusts ;" 
md  in  Gilbert,  "  On  Uses,"  by  Sugden. 

USES,  CHARITABLE  AND  SU- 
PERSTITIOUS. The  term  'Charitable 
use '  has  a  very  extensive  legal  meaning, 
and  bcludes  dispositions  of  property 
which  are  not  in  ordinary  language  de- 
scribed as  charitable,  but  which  are  so 
called  with  reference  to  the  purposes  enu- 
merated in  the  statute  43  Eliz.  c  4,  or 
Buch  as  are  considered  analogous  to  them. 
That  statute  enacted  that  me  Conmiis- 
sioners  thereby  empowered  should  inquire 
as  to  the  lands,  &c.  given  by  well-dis- 
posed people  **  for  relief  of  aged,  impotent, 
and  poor  people ;  for  maintenance  of  sick 
and  maimed  soldiers  and  mariners ; 
schools  of  learning,   firee-schools,  and 

V0L.IL 


scholars  in  universities;  for  repair  of 
bridges,  ports,  havens,  causeways, 
churched  sea-banks,  and  highways;  mr 
education  and  preferment  of  orphans ;  fyt 
or  towards  the  relief,  stock,  or  mainte- 
nance of  houses  of  correction ;  for  marri- 
age of  poor  nudda ;  for  supportation,  aid, 
and  help  of  young  tradesmen,  handicrafts- 
men, and  persons  decayed ;  and  for  relief 
or  redemption  of  prisoners  and  captives, 
and  for  aid  or  ease  of  any  poor  inhabit- 
ants ooncemiuff  payment  of  fifteens, 
setting  out  of  soldiers,  and  other  taxes." 
The  term  *  Charitable  use '  is  applicable 
only  to  g^fts  for  what  are  called  public 
charities,  the  objects  of  which  are  not 
particular  individuals,  but  a  class  or  the 
public  in  general. 

If  lands,  tenements,  rents,  goods,  or 
chattels  were  given,  secured,  or  appointed 
for  or  towards  any  of  the  foUowmff  pur- 
poses :  for  the  maintenance  of  a  pnest  or 
other  man  to  pray  for  the  soul  of  any 
dead  man  in  such  a  church  or  dsewhere ; 
to  have    or   maintain   perpetual    obits, 
lamps,  torches,  &c.,  to  be  used  at  certain 
times  to  help  to  save  the  souls  of  men  out 
of  purgatonr, — these  or  the  like  purposes 
are  dedared  to  be  Superstitious  Uses  by 
1st  Edward  VI.  c  1 4.    There  is  no  statute 
making  superstitious  uses  void  generally, 
but  it  is  now  an  established  rule  of  law 
that  gifts  for  superstitious  uses  generally 
are  void,  and  many  gifts  have  by  the 
courts  been  declared  to  be  for  supersti- 
tious uses  which  are  not  such  in  the  or- 
dinary acceptation  of  the  term,  but  are 
either  expressly  prohibited  by  the  law  or 
contrary  to  its  pollqr.    A  change  in  the 
doctrine  of  superstitious  uses  has  been 
made  by  the  2  &  3  Wm.  IV.  c  115, 
which  puts  persons  professing  the  Roman 
Catholic  religion  upon  the  same  footing, 
with  respect  to  their  schools,  places  for 
religions  worship,  education  and  chari- 
table purposes,  as  Protestant  dissenters ; 
with  respect  to  whom  the  doctrine  of  the 
court  is,  that  it  will  administer  a  fond  to 
maintain  a  society  of  Protestant  dissenters 
promoting  no  doctrine  contrary  to  law, 
though  at  variance  with  that  of  the  Es- 
tablished   Church     The   2  &  3  Wm. 
IV.  c.  115,  is  retrospective.     (2  M.  and 
K.,  225.)     Though  it  is  now  lawful  to 
g^ve  money  by  will  for  Roman  Catholic 
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schools  or  for  promotang  the  Boman 
Catholic  reUgion,  it  is  not  lawftil  to  give 
money  for  prayers  and  masses  for  the  soul 
of  a  testator. 

The  Court  of  Chancery  has  a  general 
jarisdiction  over  property  given  for  chari- 
table parposes»  and  the  regular  mode  in 
which  matters  relating  to  charities  are 
brooght  before  it,  is  by  information 
by  the  attorney-general  on  behalf  of  the 
crown. 

The  Court  of  Chancery  adopts  a  very 
liberal  construction  of  gifts  for  charitable 
purposes ;  and  there  are  nomeroos  cases 
of  gifts  for  objects  not  within  the  letter  of 
the  statute  of  Elixabeth  which  have  been 
considered  to  be  witlun  the  equitable 
meaning  of  the  word  charity  as  under- 
stood in  that  court,  and  have  been  ad- 
ministered accordingly.  And  when  a 
gift  b  made  for  charity  generally,  with- 
out any  purpose  specified,  if  the  gift  be  to 
trustees,  the  court  will  order  a  sdieme  to 
be  prepared  for  the  direction  of  the  trus- 
tees in  the  administration  of  the  trust; 
and  where  the  declared  object  is  charity, 
but  no  trust  has  been  created,  the  crown 
by  sign  manual  disposes  of  the  pro^rty, 
and  decbires  the  ^rticular  charitable 
purposes  to  which  it  is  to  be  applied. 
Where  the  particular  objects  which  the 
donor  had  in  view  fkil,  either  wholly  or 
in  part,  the  court  adopts  what  is  called 
the  principle  of  cypres,  that  is,  it  directs 
the  pro^rtv  to  be  applied  to  worthy  ob- 
jects in  its  judgment  most  nearly  resem- 
bling those  which  have  fiiiled,  or  when 
more  than  one  charity  has  been  named 
hj  the  donor,  to  such  of  the  others  as  are 
still  subsisting.  When  the  revenue  of 
the  property  increases  from  any  cause, 
the  increase  goes  to  the  charity,  if  it  ap- 
pear to  have  been  the  intention  of  the 
donor  that  the  whole  should  be  disposed 
of  for  the  benefit  of  the  charity.  Several 
difficult  questions  have  arisen  as  to  the 
disposition  of  incressed  fiinds. 

When  property  is  siven  tqf  a  super- 
stitious use,  or  for  a  charitable  purpose 
which  cannot  legallv  be  executed,  the 
court  of  chancery  win  apply  it  to  some 
other  charity.  **  Whenever  a  testator  is 
disposed  to  be  charitable  in  his  own  way 
and  upon  his  own  priociples,  we  are  not 
content  with  disappointing  his  intention, 


if  disapproved  by  va  :  but  we  aiba 
charitable  in  oor  itbt  and  oa  «» 
ciples.    If  once  we  difloovcr  is  hiii! 
charitable  intuitioo,  that  is  caffatt 
be  so  liberal  as  to  take  is  objaes 
only  not  within  lus  inteotiony  te  nb' 
adverse  to  it"    (Sir  William  Gcc 
Ves^  495.)    If  the  saperstitiaK  s » 
one  which  the  court  oonsiden  dso^ 
the  fund  goes  to  the  king  to  be  (b^ 
of  to  such  charitable  uses  as  he  ik. : 
rect  by  ngn-manual :  if  the  bk  be  i 
charitable,  the  gift  is  merely  vsii  c 
the  property  will  go  to  the  dosiar  s  !^ 
sentative.    (2  M.  and  K.,  684.) 

The  regular  mode  of  prooeefi:|: 
cases  of  abuse  of  charitable  foids »  :? 
way  of  information  in  the  name  d  ^ 
attorney-general  on  behalf  of  the  cn«i 
In  informations  with  respect  to  thsrsr 
the  Court  of  Chancery  always  resf^ ' 
person  to  be  joined  vrith  die  stuof 
genera],  who  is  styled  the  relator,  td  \ 
answerable  for  the  ooodiict  and  eoss : 
the  suit  The  crown  never  pajs  e» 
and  therefore,  in  order  to  protect  tbt'> 
fendants,  there  must  be  a  relattir  ^^  ^•- 
have  to  pay  the  costs,  if  the  suit  shx- 
appear  to  have  been  improperij  '^ 
tuted. 

The  above-mentioned  Act  of  the  ^"^ 
of  Elia.  empowered  the  Court  rf  O^ 
oery  to  issue  commissions  to  inqeiit  '»• 
the  abuse  or  misapplication  of  pnf'n 
given  for  charitable  purposes ;  tait  i 
proceedings  under  this  act  were  fi«sJ- 
unsatisfhctory  that  they  gradusllT  f : 
into  disuse,  and  recourse  was  sguo  -^ 
to  the  original  method  of  proc^i^  ^? 
information. 

By  the  52  Gea  III.  c.  101,  ooai»i; 
called  Sir  Samuel  RomiUy's  Act.  *.> 
legislature  provided  a  summary  ««*' 
in  cases  of  abuses  of  charitable  tm«&  -^ 
where  the  aid  of  the  Court  of  Cto^: 
was  required  for  the  administianci:  •* 
them.  The  act  empowered  ac.^  t*^ 
more  persons  to  present  a  petitko  ^  i 
court  of  equity  praying  the  rcq^s* 
relief,  which  the  court  might  thertsp^ 
grant  in  a  summary  manner. 

By  the  59  Geo.  III.  c  91,  conn:- 
by  the  2  Wm.  IV.  c  57,  the  attonr' 
general  was  empowered  to  instituce  s  s- 
by  information  without  a  rdator,  tp^ 
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Bve  or  more  of  the  commissioners  of 
sbarities  thereby  appointed  oertifviog 
that  the  case  was  one  which  reqaired  the 
interference  of  the  court  [Schools, 
Endowed.] 

The  jurisdiction  of  the  Conrt  of  Chan- 
cery over  property  given  to  charity  must 
be  distinguished  hm  the  authonty  fre- 
[(ueutly  exercised  by  the  lord  chancellor 
>r  lord  keeper  as  visitor  of  charities. 
Charities  are  either  under  the  manage- 
ment of  bdividual  trustees,  or  are  esta- 
blished by  charter  as  eleemosynary  cor- 
porations. On  the  institution  of  a  corpo- 
rate charity,  a  visitorial  jurisdiction 
irises  to  the  founder  and  his  heirs, 
whether  he  be  the  king  or  a  private  per- 
son, or  to  those  whom  the  founder  has 
&ppomted  for  that  purpose ;  and  the  office 
>f  visitor  is  to  determme  the  differences 
>f  the  members  of  the  society,  and  to 
superintend  generally  the  government  of 
the  body,  in  accordance  with  the  statutes 
originally  propounded  by  the  founder. 
With  this  visitorial  power  the  Court  of 
Chancery  has  nothing  to  do,:  it  only 
takes  cognizance  of  the  administration  of 
the  property.  When  the  charity  is  of 
royal  foundation,  the  visitorial  power  of 
the  king  is  exercised  by  the  lord  chau- 
;%llor  as  his  representative;  and  even 
where  the  founder  of  the  charity  was  a 
private  person,  if  he  has  made  no  ap- 
pointment of  a  visitor,  and  if  his  heir  can- 
QOt  be  discovered,  or  has  become  lunatic, 
the  visitorial  power  results  to  the  crown, 
ind,  as  in  the  case  of  royal  foundations, 
is  exercised  by  the  lord  chancellor.  The 
node  of  application  to  the  visitorial  in 
iiese  cases  is  by  petition  addressed  to  the 
Sreat  Seal. 

Certain  restrictions  have  been  put  upon 
he  power  of  making  gifts  of  property  to 
iharitable  uses  by  the  9th  of  Geo.  II.  c. 
36.  The  9  &  10  Vict.  c.  59,  passed 
^ug.  18,  1846,  places  Jews  as  to  cha- 
ritable purposes  on  the  same  footing  as 
Protestant  dissenters.  [College  ;  Moai^ 
wain;   Schools,  Endowed.] 

USUCA'PIO.  Gains  (ii.  40-42)  states 
that  if  a  Res  Mancipi  was  transferred  by 
?are  tradition,  without  the  forms  of  Man- 
:ipatio  or  in  Jure  Cessio,  the  original 
jwner  retained  the  Qniritarian  owner- 
ship, and  the  person  to  whom  the  thing 


was  transferred  had  only  the  right  to  the 
enjoyment  of  the  thing  until  by  posses- 
sion he  had  acquired  the  ownership  (pos- 
sidendo  usucapiat).  For  the  effect  of 
such  enjoyment  was  to  give  him  the  same 
rights  with  respect  to  the  thing  as  if  it 
had  been  transrerred  in  due  legal  form. 
In  the  case  of  moveables  the  Twelve 
Tables  fixed  one  year  as  the  term  of  Usu- 
capio ;  in  the  case  of  land  (fundus)  and 
houses,  two  years.  The  acquisition  of 
the  Quiritarian  ownership  of  a  thing  by 
enjoyment  of  it  under  the  circumstances 
above  stated  for  these  several  periods  was 
called  Usucaino. 

Gains  states  that  there  mi^htalsobe 
Usucapio  in  the  case  both  of  thm^  Man- 
cipi and  things  Nee  Mancipi  which  had 
been  transfeired  by  bare  tradition  from 
a  person  who  was  not  the  owner,  provided 
the  transferree  received  them  m  good 
feith  (bonft  fide),  or,  in  other  words,  be- 
lieved that  he  received  them  from  the 
owner.  It  seems  probable  that  this  rule 
of  law  was  established  by  analogy  to  the 
rule  of  the  Twelve  Tables  as  to  Ues  Man- 
cipi which  had  been  transferred  by  defec- 
tive modes  of  conveyance.  But  the 
Twelve  Tables  may  have  fixed  only  the 
time  of  Usucapio ;  the  origin  of  Usucapio 
may  be  anterior  to  the  Twelve  Tables. 

When  Gains  wrote  (in  the  second  cen- 
tury of  our  sera),  Usucapio  had  become 
a  regular  mode  of  acquiring  ownership ; 
for  propertv  of  all  kinds  might  be  so  ac- 

Suired  which  had  been  received  by  tra- 
ition  and  bona  fide  fW>m  a  person  who 
was  not  the  owner.  The  case  of  things 
stolen  (by  the  law  of  the  Twelve  Tables), 
and  a  thing  the  possession  of  which  had 
been  acquired  by  violence  (vis),  was  an 
exception  (by  the  Lex  Julia  et  jPlautia), 
for  even  if  received  boni  fide  by  a  pur- 
chaser, they  could  never  become  the  pro- 
perty of  the  receiver  by  Usucapio.  The 
Res  Mancipi  of  women  also,  who  were  in 
the  tntela  of  their  agnati,  could  not  be 
objects  of  Usucapio  unless  they  had  been 
received  from  her  by  traditio  with  the 
proper  consent  (auctoritas)  of  her  tutor ; 
and  the  hereditas  of  a  woman  who  was 
in  tntela  le^tima  could  not  be  an  object 
of  Usucapio.  (Gains  ii.  47 ;  Cicero,  Ad 
Attic,  i.  5.)  As  land  (fundus)  could  not, 
according  to  the  best  opinion,  be  an  object 
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of  fbrtom,  a  bon&fide  purchaser  of  land 
from  a  man  who  was  not  the  owner,  and 
Imew  he  was  not  the  owner,  mi^ht  ao- 
qaire  the  property  of  it  by  Usacapio^  pro- 
Tided  the  seller  liad  not  aoaoired  the  pos- 
leasion  by  yiolenoe,  bat  had  either  taken 
possession  of  land  wluch  was  vacant 
throogh  Uie  carelessness  of  the  owner,  or 
from  the  owner  dying  without  a  sacoes- 
sor,  or  hayinff  been  long  absent 

Besides  indiTidnal  objects  of  property, 
Usucapio  oonld  exist  in  the  case  of  serri- 
tutes  (easements),  and  marriage,  and  in 
the  case  of  an  hereditas.  Originally  sach 
servitates  as  followed  the  rule  of  law 
as  to  Bes  Mancipi  oonld  only  be  trans- 
ferred like  Res  Mancipi ;  and  therefore 
UsQcapio  could  only  apply  to  such  seni- 
tutes.  But  by  analonr  to  Res  Mancipi, 
they  could  be  acquired  by  bare  contract, 
to  which  Usucapio  was  superadded ;  and 
when  Mancipatio  at  a  later  period  was 
replaced  by  bare  tradition,  they  oonld  be 
acquired  by  contract  simply.  In  the  case 
of  marriage,  when  there  was  no  co-emp- 
tio,  the  woman  might  come  into  the  power 
of  her  husband  by  virtue  of  uninter- 
rupted cohabitation  of  one  year ;  and  she 
was  then  sud  to  become  a  part  of  his  Fa- 
milia  by  Usucapio  founded  on  a  year  s 
possession.  ^Gaius,  i.  111.)  In  the  case 
of  the  Hereditas,  when  the  testator  had 
not  disposed  of  his  property  by  the  neces- 
sary forms  of  the  Mancipatio  and  Nun- 
cupatio,  the  person  who  was  named  heres 
in  the  will  could  only  acquire  his  legal 
title  as  such  by  Usucapio. 

These  various  instances  will  show  the 
original  notion  of  Usucapio.  It  was  a 
legal  effect  given  to  bon&  fide  possession 
and  uninterrupted  enjoyment  for  a  fixed 
time,  by  which  defects  in  the  transfer  of 
a  thing  were  made  good :  it  was  not  ori- 
ginally a  mode  of  acquisition.  It  was 
founded  on  a  title  good  in  substance  but 
defective  iu  form;  and  this  defect  was 
supplied  by  the  proper  period  of  enjoy- 
ment (usus).  When  thiR  usus  bad  con- 
tinued for  the  legal  time  it  gave  its  auo* 
toritas  (as  the  Romans  expressed  it),  its 
efficiency  and  completeness  to  what  was 
in  its  origin  incomplete,  and  the  phrase 
Usus  Auctoritas  was  older  than  die  ex- 
pression Usucapio,  which  was  afterwards 
the  ordinary  term.    But  Usus  by  itself 


never  signified  Uaocayio;  £orUiBar 
could  not  give  a  title  to  tfae  cmmai^i 
a  thing.    In  the  case  of  poblie  halt 
posaesBor  had  &e  usos,  bnt  ths  'a^^ 
that  he  oould  be  entitled  to  aapaHV 
Such  usus  could  not  from  die  waen 
the  case  have  an  aactoritas^  fcr  fte  ^ 
sessor  ^d  not  occupy  the  pnblic  Seia  i 
bonft  fide  purchaser.     A  nana^ki' 
have  the  usus  of  private  laod^nte 
having  a  title  to  aaythJBg  fimhe:  i 
which  case  also  the  asaa  eoald  nrrer  k> 
an  auctoritas. 

In  the  Roman  law,  as  known  t»  «  i 
the  Digest,  Usucapio  appeara  aa  a  bk 
of  acquisition  wliicli  nmst  ha;ve  k£ 
owing  to  the  circunstaixse  of  Maac^- 
going  out  of  use :  for  bare  traidinw  s 
aH  cases,  followed  by  the  proper  0a 

Sve  oomi^ete  owneruilpw  ruaSij,  via 
e  difference  between  Bes  Manapi  oi 
Nee  Mancnpi  was  abolished,  Usae^  a 
its  original  sense  ceased.  Bat  as  is  1^ 
time  of  Grains  we  find  Usseapio  sfpB- 
caUe  to  the  case  of  things  Nee  Mas£^ 
which  a  person  had  possessed  boos  &e. 
this  rule  of  law  still  oontiDiied,  aed  t»> 
nous  limitations  were  in  comae  of  tiat 
established  as  to  the  mode  of  aoqaixsif 
the  ownership  of  a  thing  by  the  ecief  • 
ment  of  it.  Thus  Justiniaa,  in  hia  '  in- 
stitutes' (iL  tit  6),  after  recitiiig  the  c^ 
law,  refers  to  one  of  bis  CoDStxtatHBS 
(Cod.  7,  tit  31),  by  which  the  owaefsk^ 
of  moveables  might  be  acq[axred  bj  » 
(usncapiantur),  provided  thex«  was  s 
bon&  fide  possession  (justa  caosa  fcm^ 
sionis  praeoedente)  for  three  yean.  && 
that  of  immoveable  things  br  the  **)&£ 
temporis  possessio,"  which  he  expess 
to  be  ten  years  **  inter  praeseiiles»'*  k  : 
twenty  years  ''inter  abeentea:"  and  tk 
Constitution  applied  to  the  whole  esapK- 
Usucapio  is  defined  iii  rhe  *  Ingest*  ^4.. 
tit  3,  s.  3)  to  be  the  **  addition  of  ovao^ 
ship  by  the  uninterrupted  pocoewioa fer* 
time  fixed  by  law."  As  it  was  the  ad^ 
tion  of  ownership,  something  is  heic  ia* 
plied  to  which  this  additioii  was  to  ^ 
made ;  and  this  something  was  a  boo  i^ 
possession,  that  is,  a  possession  obtaiz^ 
in  a  le^  way,  so  that  the  possessor  V 
lieved  himself  to  be  owner.  Tto  rvcd^ 
possession  effectual,  it  most  be  uBic1c^ 
rupted  legal  possession.   An  ]Btcn^ak& 
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poesesrion  was  called  Usnrpatio.  If  the 
afessioQ  commenoed  booft  fide,  it  was 
i  interrupted  in  the  person  of  the  pc»- 
sor's  suooeseor,  but  it  was  continued, 
le  Romans  did  not  use  the  term  Prae- 
•iptio  simply  to  expren  the  title  hj 
iuscapio  obtained  under  the  legislation 
Justinian;  but  the  expression  was 
ongi  temporis  praescriptio."  There 
IS  also  an  extraordinary  praescriptio,  or 
le  by  possession,  of  thirty  or  forty  years, 
liich  was  allowed  in  certain  cases  in 
hich  the  general  conditions  of  praeserip- 
>n  had  been  complied  with,  but  which 
r  certun  other  reasons  were  excluded 
om  the  shorter  praescription.  There 
as  also  the  praescription  of  time  imme- 
lorial. 

The  Prescription  of  the  English  law 
not  exactly  the  Prescription  of  the  Ro- 
lan  law.  The  Statutes  of  Limitation 
ear  a  nearer  resemblance  to  the  Pre- 
eription  of  the  compilations  of  Jos- 
inian,  but  there  are  differences  here 
Iso :  Roman  Prescription  gave  a  titie  to 
he  things;  the  Statutes  of  Limitation 
yoT  the  claims  of  persons  who  have 
>een  out  of  possession  for  certain  de- 
ined  periods.  The  Scotch  Prescription 
^a«  a  nearer  resemblance  to  the  Prae- 
^riptio  loDgi  temporis  ci  the  Roman 
*aw.  —  [PaEscBiPTioN ;  Statutes  of 
L1KITAT10N.3 

The  subject  of  Usnoapio  admits  and 
requires  a  much  more  complete  exposi- 
tion. The  reader  may  refer  to  the  follow- 
ing works : — Engelbach,  Ueber  die  Um- 
capum  zur  sett  der  zvoSlf  Tltfeln,  Mar- 
burg, 1828;  Milhlenbruch,  Doctrina 
Pandectarum  ;  Mackeldey,  Lehrbvch  des 
Heutigen  JRffm.  Hechta^  where  numerous 
authorities  are  referred  to. 

USUFRUCTUS,  or  USUSFRUCTUS, 
and  USUS,  belonged  to  the  class  of  S^- 
vitutes  Personarum  or  Personales  among 
the  Romans.  Usnsfrnctus  is  defined 
{Dig,  7,  tit  1,  s.  I)  to  be  "the  right  to 
use  and  take  the  fruits  (fruendi)  of  what 
belongs  to  another  without  impairing  its 
substance."  Usus  is  defined  (Dig,  7, 
tit  8,  s.  1,  2)  to  be  the  right « to  use,  but 
not  to  take  the  fruits  (frui)." 

The  objects  of  ususfhictus  might  be  land 
(fundus),  houses  (sedes),  slaves,  beasts  of 
burden,  and  other  things.    He  who  was 


entitled  to  Ususfructos  was  called  Usu-* 
fVuctuarius,  or  Fructuarius.  A  right  to  a 
Ususfructns  might  be  given  to  a  person 
by  testament,  or  it  might  be  established 
by  contract 

Generally,  it  may  be  stated  that  all  the 
'^fructos,"  or  produce  of  a  thing  that  ac- 
crued during  the  time  of  enjoyment, 
belonged  to  the  Fructuarius ;  but  his  titie 
to  fiructns  was  not  complete  till  he  had 
taken  them,  and  it  was  a  general  rule  that 
any  **fructns"  which  had  not  been  got 
in  or  taken  at  the  time  when  the  Usus- 
fructns ceased,  did  not  belong  to  him. 
The  law  as  to  things  that  yield  an  increase, 
such  as  fruit-trees  and  animals,  did  not 

E resent  many  difficult  questions.  As  to 
ouses  and  lands,  the  questions  were 
sometimes  more  difficult  The  Fructu- 
arius was  entiUed  to  the  rents  and  profits 
of  houses  during  his  time  of  enjoyment, 
and  he  was  bound  at  least  to  keep  them 
in  sufficient  repair,  but  probably  not  to 
rebuild  them,  if  they  were  in  a  ruinous 
condition.  He  was  bound  to  cultivate 
land  in  a  proper  husbandlike  numner.  He 
could  work  existing  mines  and  quarries 
for  his  benefit,  and  he  could  also  open 
new  mines  and  work  them.  Generally 
his  right  of  enjoyment  consisted  in  using 
the  thing  so  as  not  to  damage  the  sub- 
stance (salva  rerum  substantia ;  Ulpian, 
Dig.  7,  tit  1,  s.  1).  The  fructnarios 
could  maintun  his  rights  to  the  ususfruc- 
tns by  actions  and  interdicts.  The  period 
of  usnsfrnctus  might  either  be  for  a  fixed 
time  or  for  the  life  of  the  fructuarius.  At 
the  termination  of  the  period  of  enjoy- 
ment, the  thing  was  to  be  given  up  to  the 
owner,  who  could  generally  require  secu- 
rity^ for  its  being  properly  used  and  given 
up  in  proper  condition. 

The  usus  of  a  thing,  as  already  ex- 
plained, was  a  right  to  the  enjoyment  of  a 
thing,  but  not  to  the  produce  or  profits  of 
it  Yet  in  some  cases  the  usus  cf  a  thing 
implied  a  right  to  a  certain  amount  of 
produce.  Thus  the  usus  of  catUe  implied 
that  the  usuarius  was  entitied  to  a  mode- 
rate allowance  of  milk ;  and  a  man  who 
had  the  usus  of  an  estate  could  take  wood 
for  his  daily  use,  and  could  enjoy  the 
fruits  of  the  orchard  and  other  things  in 
moderation.  If  a  maix  bad  the  usus  of 
oxen,  he  could  empv^v  thetn  lor  all  put- 
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poieB  ibr  which  oxen  sre  properly  uted. 
The  dntiee  of  the  usaaniii  resembled 
those  of  the  fractoarins. 

The  mles  of  law  which  related  to  the 
Usosfhictiis  and  Utua  were  numerous, 
liany  of  them  are  collected  in  the  DigeM, 
lib.  7 ;  see  also  *  Fragments  Vaticana,' 
Ve  IJivfructu ;  and  Muhlenbmch,  Doc 
trina  Pandeetanan. 

The  Roman  Serritntes  PerBonamm 
were  mere  personal  rights,  which  a 
man  had  as  being  a  paracnlar  person. 
The  rights  which  a  man  might  have  upon 
the  land  of  another  in  reelect  of  land  of 
his  own,  were  the  Serritntes  Praediomm 
<w  remm :  the  land  itself  may  here  be 
-viewed  as  the  subject  to  which  the  rights 
were  attsched,  and  the  person  who  posses- 
sed the  land  had  with  it  the  ri^ts  which 
were  attached  to  the  land.  The  Easements 
of  the  Enalish  law  comprehend  rights  of 
way,  and  ue  like,  which  a  man  has  on  or 
OTer  the  property  of  another  in  respect 
of  being  the  owner  or  occupier  of  land 
to  whidi  such  rights  are  attached,  or 
by  Tirtue  of  a  grant 

USURPATION.    [UsucAPio.] 

USURY.  This  word  comes  from  the 
Latin  Usora,  or  as  it  is  more  frequently 
used,  Usurte  in  fhe  plural  number.  The 
Latin  word  signifies  money  paid  for  the 
use  of  money  lent.  The  old  word  in  use 
in  England  to  tignify  what  we  now  call 
interest,  seems  to  naye  been  Usury.  But 
usury  now  means  taking  more  interest 
for  the  loan  of  money  than  the  law  allows. 
A  good  deal  on  the  subject  of  usury  is 
contained  in  the  arguments  and  judg- 
ments in  the  case  of  me  Earl  of  Chester- 
field and  others  v.  Sir  Abraham  Jannsen 
(2  Ves.,  125). 

Interest  is  money  which  is  paid  for  the 
use  of  other  money,  called  principal.  The 
general  practice  is  this:  the  borrower 
agrees  to  pay  a  fixed  sum  yearly,  half- 
yearly,  or  quarterly,  ibr  eadi  lOOi.  lent, 
until  the  money  lent  is  returned.  When 
this  is  not  the  ease,  and  when  the  money 
paid  finr  the  loan  depends  upon  the  success 
of  an  undertaking,  or  anj  casualty  not 
oonnected  with  the  duration  of  life,  it  is 
called  a  dividatd :  when  the  money  and 
its  interest  are  to  be  retomed  by  yearly 
instalments,  and  paid  off  in  a  certain 
fixed  number  of  years,  it  is  called  an 


eerimm  ;  bat  when  Ihe  fvatf 
is  to  depend  upon  the  life  of  saf  jmn 
or  persons,  it  is  called  a  l^tm^. 
[Annuttt.]  But  by  whatercr  csatw 
proceeds  of  money  may  be  oBaitr 
roles  of  calculation  are  tne  aamcBV 
case  except  that  of  a  lifi 

The  amount  of  matnej ' 

are  willing  to  pay  for  the  1 ^ ^ 

of  xnoney  depends  upon  aTaridrsf  e^ 
cumstantes.  When  profits  are  htt^# 
rateof  interest  will  also  be  high,  wtat 
on  the  contrarjT,  mene  j  cs^tal  is  ^si^ 
ant  in  proportion  to  the  .calls  for  it.  t^ 
competition  of  those  persona  who  poB» 
mon^,  and  who  derire  an  ineoBe  irm 
it,  will  lower  the  rate  of  iBtacst  is  ife 
money-market.  They  will  lend  mst* 
at  a  low  rate  of  interest  to  tnden.  «fe 
again  will  meet  each  other  in  cuaspetiliw 
in  their  Tarious  oceupationB,  and  mm.  kr 
content  with  such  a  rate  of  prait  as  vil 
repay  the  low  rate  of  interest  for  -m^BA 
they  have  bai^ined,  together  with  ne& 
acompoaation  for  thdr  risk,  daB.  asi 
trouble  in  its  management  as  the  dcgR 
of  competition  at  the  time  will  aDow.  If 
some  new  channel  for  the  em\innfmBAd 
money  should  be  opened  whidl  holds  on 
the  promise  of  higher  profit^  a  coBipe- 
tition  among4>orrowers  will  cnfeut,  the 
effect  of  which  wiU  be  to  raise  the  rale  W 
interest  until  it  assumes  iu  doe  pnpw- 
tion  to  the  rate  of  pofits ;  and  as  that 
nerer  can,  generally  speaking,  be  tvs 
rates  of  profits  at  the  same  time  (at  bsit 
for  any  lone  period),  in  the  sane  maihil 
the  effect  of  the  additional  call  fercsfsai 
to  supply  the  partial  demand  that  has  beta 
supposed,  will  be  to  raise  profits  and  w^ 
rest  generally.  An  increase  of  noney  cs* 
pital,  either  absolutely  or  reiadrdy  as  As 
means  for  its  employment,  will  oMoesij 
have  the  contrary  effect  of  knsciiag  is 
value  in  use,  that  is,  reducing  the  rmtd 
interest  and  profits. 

It  would  be  diffieolt  to  imagiae  as? 
circumstances  relating  to  the  ksa  sT 
money,  which  must  not  resolve  thensriw* 
into  the  conditions  here  proposed;  aad  i: 
is  therefore  difiicnlt  to  see  wheiaa  oat- 
sists  tiie  wisdom  of  govenunents  ia  finii' 
ing  the  rate  of  interest;  and  yet  ^te 
of  such  limitation  has  usaall^  been  ikv 
mletand  the  absence  of  resHMiiaBasio 
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le  rate  of  interest  th«  exoepfion.  The 
ireomstance  of  the  laws  which  regalate 
nd.  limit  the  rate  of  interest  in  this 
:>uiiti7  faaTiDg  been  made  by  those  who 
rere  among  the  class  of  borrowers  rather 
tian  that  of  lenders,  may  perhaps  afford 
ome  explanation  of  the  yiews  of  the 
^^alature  in  putting  restrictions  on  the 
rade  in  money.  That  these  restrictions 
o-wever  were,  and  so  far  as  they  exist 
till  are,  nn&TOurable  both  to  lenders  and 
orrowers,  and  more  nnfavoanble  to  the 
orrowers  than  the  lenders,  may  easily 
•e  demonstrated.  In  the  year  1787  Mr. 
Sentham  wrote  his  *  Defence  of  Usury,' 
nd  showed,  in  a  manner  which  one 
ronld  have  thought  adapted  to  produce 
general  oonTiction,  the  mischief  of  such 
■estrictioDs  so  far  as  the  law  was  ope- 
■atiTe,  and  the  inefficacy  of  the  law  to 
prevent  altogether  what  are  denominated 
tsarions  transactions.  But  the  minds  of 
nen  are  slow  in  surrendering  a  prejudice 
>r  a  fahe  judgment  to  the  attacks  of  true 
;>riiiciples ;  and  for  many  yean  the  efibrts 
>f  Mr.  Bentham  and  othen  remained 
Pruitless.  The  system  of  restriction  has 
tiowever  of  late  been  modified  in  some 
important  particulars,  so  that  within  cer- 
tain limits,  as  r^ards  time,  the  rate  of 
interest  among  the  mercantile  classes  may 
now  be  said  to  depend  upon  what  may 
be  considered  the  market  value  of  money, 
which  is  thus  allowed  to  bear  its  due  pro- 
portion to  the  current  and  usual  rate  of 
profits.  A  statute  passed  in  1545  limited 
the  rate  of  interest  to  10  per  cent  per 
annum ;  in  1624  the  rate  was  lowered  to 
8  per  cent,  in  1660  to  6  per  cent,  and  by 
the  statate  12  Anne,st.  2,  c.  16  (1713),  it 
was  Airther  reduced  to  5  per  cent.,  beyond 
which  rate,  with  the  recent  exception 
above  referred  to,  it  has  been  illegal  to 
charge  since  that  time,  under  the  penalty 
of  forfeiting  fbr  every  ofience  three  times 
the  amount  of  the  money  lent. 

During  the  late  war,  when  the  rate  of 
profit  was  high  and  when  the  govemment 
often  borrowed  enormous  sums*  the  system 
of  restriction  was  not  adhered  to  in  the 
negotiation  of  its  loans,  the  interest  upon 
which  was  necessarily  regulated  by  the 
market  value  of  money ;  and  at  all  times 
necessitons  borrowera  and  those  who  have 
a  donbtfiil  or  iosofilcient  secnrity  toofier  to 


lenden  have  always  found  means  to  evade 
the  statute  by  granting  annuities  [Annui- 
ties] and  by  other  means.  Except  fbr 
one  or  two  almost  momentary  occasions 
of  commercial  di£Bculty  or  panic,  the 
market  rate  of  interest  in  this  country  has 
not  been  higher,  since  the  peace  in  1815, 
than  the  le^  rate. 

The  law  does  not  reoogmse  the  charge 
of  interest  upon  interest,  or,  as  it  is  call^, 
compound  mterest;  and  yet  it  is  only 
equitable  that  where  money  which  is  due 
ftor  interest  is  not  settled,  it  should  be 
considered  a  fresh  loan,  for  tiie  use  of 
which  interest  should  be  paid.  This  how- 
ever is  a  rule  so  easily  evaded  by  the 
borrower  granting  a  further  acknowledg- 
ment of  die  interest  as  though  it  were  prin- 
cipal, that  it  does  not  amount  to  a  practical 
hardship:  such  new  contract,  in  &ct, 
changes  the  interest  already  due  into  a 
principal  sum.  The  law  also  recognises 
rests  in  mercantile  and  banking  accounts, 
in  which  interest  is  charged  upon  a  former 
ascertained  balance.  Such  balance  may, 
and  in  fluEt  often  does,  include  interest 
already  due ;  and  thus  tiie  creditor  really 
receives  interest  upon  interest^  or  com- 
pound interest 

Debts  do  not  always  carry  even  simple 
interest  fVt>m  the  time  when  tiie  money 
becomes  due  to  the  creditor:  in  such  case 
payment  of  interest  is  rather  the  excep- 
tion than  the  rule.  Unless  the  debt  be 
such  a  debt  as  carries  interest  by  the  cus- 
tom of  merchants  or  traders,  or  unless 
there  is  an  express  agreement  to  such 
effect  between  tne  parties,  or  unless  such 
agreement  can  be  infSsrred  from  their 
course  of  dealing,  or  unless  there  are  some 
very  special  circumstances,  debts  do  not 
carry  mterest  from  the  time  when  due. 
But  now,  by  3  &  4  Will.  IV.  c.  42,  a 
jury  may,  if  they  think  fit,  upon  all  debts 
or  sums  certain,  allow  interest  to  the 
creditor,  at  a  rate  not  exceeding  the  cur- 
rent rate  of  interest,  from  the  time  when 
such  debts  or  sums  were  payable,  if  pay- 
able by  virtue  of  a  written  instrument  at 
a  certun  time;  or  if  payable  otiierwise, 
then  firom  the  time  of^a  demand  of  pay- 
ment in  writing,  so  as  such  demand  give 
notice  that  interest  will  be  claimed  firom 
the  date  of  such  demand.  This  statute 
also  empowen  juries  to  give  damages^  in 
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the  oatnre  of  interest,  in  respect  of  the 
detention  or  appropriation  of  goods.  By 
1  &  2  Viot  c  110,  all  judgment-debts 
are  to  cany  interest  at  the  rate  of  4  per 
cent,  per  ann.  from  the  time  of  entering 
np  the  jadgment.  As  to  interest  of 
money  lent  on  ships  or  their  cargo,  see 
BoTTOURT,  and  on  legacies,  see  Legacy. 

The  relaxation  above  mentioaed  as 
havine  been  made  as  to  the  rate  of  interest 
formed  part  of  the  arrangement  made  in 
1833,  at  the  renewal  of  the  charter  of  the 
Bank  of  England.  (3  &  4  Wm.  IV.  c  98.) 
It  consisted  m  excepting  from  the  opera- 
tion of  the  statate  all  bills  of  exchange 
and  promissory  notes  not  having  more 
than  three  months  to  run  previous  to 
their  maturity ;  these  might  be  discounted 
at  any  rate  of  interest  agreed  upon  with 
the  holder.  More  recently,  b^  the  act 
I  Victoria,  c.  80  (July,  1 837),  tms  relaxa- 
tion was  extended  to  all  such  mercantile 
instruments  which  have  not  twelve 
months  to  run  before  ihey  are  dne. 

USUS.    [UauraucTirs.] 

V. 

VAGRANT.  This  term,  which  simply 
denotes  "  a  wandering  person,"  is  derived 
from  the  Latin  vagor.  It  was  probably 
introduced  into  our  law  language  from 
the  Norman  French ;  for  the  phrase  ^  va- 
gerantz  de  lieu  en  lieu  currants  per  paiis" 
occurs  in  our  earlv  statutes  in  the  sense 
in  which  the  word  "vagrant"  is  used  in 
common  language  at  the  present  day. 
(Stat  Rich.  II.  c.  5.)  The  persons  to 
whom  it  is  applied  in  ancient  documents 
are  usually  classed  with  *<faitours"  (a 
word  of  doubtful  origin,  but  meaning  an 
idle  liver  or  slothful  person :  Coweirs 
Interpreter;  Kelhsm's  Dictionary),  "tra- 
velyng-men,"  and  "vagabonds."  The 
latter  expression,  "  vagabundus,"  was 
known  throughout  Europe  in  connection 
with  feudal  law,  and  is  interpreted  to 
mean  "  crebro  vagans,  cui  nee  certum  do- 
micilium,  nee  constans  habitatio  est." 
(Calvini  Lexic.  Jurid.)  It  was  used  in 
this  sense  in  English  law  as  early  as  the 
reign  of  Henrv  11.  (Cowel's  Interpreter.') 
Modem  laws  have  however  given  to  the 
word  '^  vagrant "  a  much  more  extended 


meaning,  in  the  appHotion  of  vfadat 
notion  ^  wandering  is  entirely  kc 

In  the  course  of  Uie  ttansiiioa  ofta^ 
the  lower  classes  ci society  fron  Ae» 
diticm  of  feudal  villeins  to  that  tf  fis 
labourers,  vagrancy  and  meDdioQ'  aaa, 
team  the  unsettled  state  of  Uk  poor;  si 
in  most  countries  where  fends  had  {r- 
vailed,  severe  laws  were  made  to  npm 
the  evils  which  sprung  from  this  mrs. 
In  England  vanoos  statntes  and  «» 
nances  were  passed  to  obriate  the  bcob- 
venienoes  arising  from  waaderiag  bcs^- 
cancy.  These  statutes  were  vefyBsaav 
from  the  23  Edward  IIL  (ia49)  to  6t 
end  of  the  reign  of  Henry  VIIL    Bs 
notwithstanding  these  laws  vagraacT  ^ 
pears  to  have  greatly  increased  fi  i^ 
beginning  of  the  reign  of  Edward  VX. 
and  a  severe  enactment  (1  and  i  EiwBC 
VI.  c.  3)  against  vagraacj  was  passods 
that  reign,  but  it  was  repealed  bjZkA 
Edward  VL  c.  16. 

About  the  beginning  of  Ae  reign  sf 
Elizabeth,  a  description  of  penwaa  caSed 
rogues  first  appear  in  the  geaeial  cbs  of 
vagrants.  The  derivation  of  this  wuni  b 
variously  given.  Home  Tooke  derivei  s 
from  a  &xon  word  a^ifying  ^  doakai* 
or  covered.  {Diversions  of  Puriey,  fvL 
ii.,  p.  227.)  Webster  takes  it  frm 
anotner  Saxon  word,  and  0r.  Jtksam 
admits  its  derivation  to  be  nneeraiL 
Lambard  says,  "  The  word  is  bat  a  Itie 
guest  in  our  law ;  for  the  andent  statafe* 
call  such  a  one  a  valiant  strongs  or  sonhi 
beggar  or  vagabond,  and  it  accmetfi  feD  be 
fetched  from  the  Latin  'rogaftor,'  u 
asker  or  bemur."  (.E^raaardkE,  book  h. 
chap.  4.)  Dalton  also  says*  '*Arof« 
may  be  so  called  quia  oedatim  rogiL' 
( Comitrg  Justice,  chap.  83.)  It  is  be- 
lieved that  the  word  does  not  occur  is  tk 
English  language  before  the  middk  fi 
the  sixteenth  century ;  and  if  so,  h  is  pro- 
bably one  of  those  numerous  cant  vc<r£i 
by  which,  at  that  period,  va^xaatt,  h 
counterfeiting  Egyptians  or  gipsies^  be^ 
to  designate  different  classes  ct  tUr  an 
"  ungracious  rabble,"  and  of  which  Ham- 
son  enumerates  twenty-tfaree  degxA 
(Harrison's  Description  rf  ^sgituifn- 
fixed  to  Hollinshed's  Ckromielm.) 

In  the  course  of  the  reign  of  raiahwi 
the  evils  of  vagranpy  increaaed  to  sb 
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arming  extent;  and  although  the  ao- 
>unts  given  by  historians  of  the  multi- 
ide  of  Tagabonds  in  England  are  founded 
pen  rode  estimates,  and  are  probably 
>mewhat  ezagpnated,  there  is  ondonbted 
7idence  that  the  numbers  and  attitude 
f  these  persons  at  that  period  constituted 
a  evil  of  dangerous  ma^tude. 

In  1597,  aner  expenenoe  had  shown 
lat  temporary  expedients  and  ill-directed 
darity  only  increased  the  amount  of  va- 
rancy,  and  that  severe  punishments  and 
enalties  were  wholly  inefiBectual  in  pre- 
entinff  it,  the  House  of  Onnmons  ap- 
ointed  a  committee  to  whom  most  of 
ie  existing  laws  relating  to  the  condition 
f  the  poor,  as  well  as  certain  bills 
>r  their  amendment,  were  refeired. 
D'Ewes's  Journals,  p.  5G1.)  This  ccmi- 
littee,  of  which  Sir  Francis  Bacon  was  a 
lember,  and  which  was  composed  of  all 
be  practical  men  of  the  House,  seems  to 
ave  perceived  and  to  a  certain  extent 
cted  upon  the  principle  that,  in  order  to 
asdfy  severity  against  vagrancy  and 
nenmcity,  it  was  necessary  to  provide 
he  means  of  relieving  that  destitution 
rhich  was  the  ready  and  plausible  excuse 
or  both.  They  therefore  prepared  the 
tatute  39  Eliz.  c.  3,  which  for  the  first 
tme  organized  that  machinery  for  the 
egal  relief  of  the  poor,  which  was  a  few 
rears  afterwards  completed  and  made 
»erpetual  by  the  stat.  43  Eliz.  c.  2.  The 
ame  committee  also  recommended  mea- 
ores  for  encouraging  the  building  of 
'  hospitals,  or  abiding  and  working 
louses  "  for  the  poor,  and  for  improving 
ind  reforming  such  as  were  already  in 
(xisteuce,  but  had  been  misapplied  or 
ibused.  And  at  the  same  time  they  in- 
Toduced  a  more  rational  enactment  for 
he  correction  and  suppression  of  frandu- 
ent  vagrancy.  (Stat  39  Eliz.  c.  4.) 
*  Many  statutes,"  says  Sir  Edward  Coke, 
2  Inat,,  728),  ''have  been  made  for  the 
)uniBliinent  of  rogues,  vagabonds,  and 
sturdy  befigars,  but  very  few  to  find  them 
irork  and  to  enforce  them  thereunto." 
The  statute  39  Eliz.  c  4,  supplied  this 
leficiency  by  providing  houses  of  cor* 
rection,  with  stocks  and  materials  for  tiie 
employment  of  the  inmates,  and  by  en- 
forcing the  use  of  the  means  thus  placed 
in  the  hands  of  the  poor  by  severe  penal- 


ties against  the  idle.  The  provinons  of 
this  statute,  with  some  alterations  madft 
by  the  stat  1  Jae.  I.  c  25,  continued  in 
force  during  the  17th  century;  and* 
when  repealed  by  the  stat  12  Anne,  stat 
2,  c  2S^  still  served  as  the  model  and 
foundation  fbr  fbture  acts.  It  declared 
that  a  great  variety  of  perscms,  who  are 
described  in  the  act,  should  be  deemed 
rogues,  vagabonds,  and  sturdy  beggars. 

The  continued  miwiUingness  ofinagi^ 
trates  to  enforce  the  statute  of  Elizabeth, 
notwithstanding  a  proclamation  of  James 
I.,  occasioned  ue  nafting  of  the  stat  7 
Jac.  I.  c.  5,  whicli  compelled  the  jus- 
tices of  every  county  under  heavy  penal" 
ties  to  erect  proper  houses  of  correction' 
for  setting  rogues,  vagabonds,  and  other 
idle  and  wandering  persons  to  work,  and 
also  required  them  to  meet  twice  a  year 
or  ofiener,  if  occasion  required,  fi>r  the 
better  execution  of  the  law. 

The  laws  relating  to  vagrants  continued 
substantially  upon  the  footing  of  the 
statutes  of  39  Eliz.  and  7  Jac  I.  for 
moro  than  a  century,  until,  in  1744,  they 
were  reconsidered  and  remodelled  by  the 
stat  17  Geo.  II.  c.  5.  This  was  the  first 
legislative  measure  which  distributed 
vamnts  into  the  three  chisses  of  idle 
and  disorderly  persons,  rogues  and  vaga- 
bonds, and  incorrigible  rogues.  Altiiough 
this  statute  is  now  wholly  repealed,  it 
continued  in  force  nearly  a  century,  until 
1822,  when  a  temporary  act,  stat  3  Geo. 
IV.  c.  40,  passed,  repealing  all  former 
laws  and  re-enacting  most  of  the  pro- 
visions of  the  stat  17  Geo.  II.  c  5^  with 
many  additions  and  modifications.  The 
provisions  of  the  stat  3  Geo.  IV.  c.  40, 
were  however  entirely  superseded  by  the 
5  Geo.  IV.  c  83,  which  now  (1846)  con- 
stitutes the  law  respecting  vagrants.  This 
act  was  amended  by  the  1  Vict,  c  38 
(1838).  The  third  section  of  the  statute 
Geo.  IV.  declares  what  persons  are  idle  and 
disorderly  persons,  and  may  be  committed 
by  a  single  magistrate  to  hard  labour  in 
the  house  of  correction  for  any  time  not 
exceeding  one  month. 

The  4th  section  of  tiiis  act  declares 
certain  classes  of  persons,  which  are  there 
described,  to  be  roimes  and  vagabonds, 
and  empowers  a  ^y^e\»  magistrate  to 
commit  them  to  h^^A  ^bo^  *^  ^  house 
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of  oorrectioa,  fat  any  time  not  eseeeding 
three  months. 

The  5th  section  anthoriies  a  single 
magistrate  to  eommit  incorrigible  rognes 
totibehoa 


i  of  oonection  ontil  the  next 
aemions,  during  which  intenral  thej 
are  to  be  kept  to  hard  laboor.  The 
10th  seetioa  of  die  aet  antboriaes  the 
jastioes  at  sessions  to  eontinne  the  impri- 
sonment of  this  dass  of  offenders  with 
hard  labour  for  any  time  not  exeeedinga 
year,  and  to  order  whipping,  if  they  deem 
It  to  be  expedient  Incorrigible  rognes 
are  defined  by  the  taitate. 

The  statute,  besides  the  definition  of 
the  &ets  and  eircomstanoes  which  are  to 
eonstitate  oftnoes  in  the  srrerai  classes 
abore  enumerated,  contains  Tarioos  pro- 
▼isions  fi»r  the  proeecotion  of  -vagrants 
and  die  regulation  and  disposal  of  them. 
Thus  it  is  enacted  that  any  person  may 
appfehend  a  ▼•{juit  and  bring  him  before 
a  magistrate.  The  persons  as  well  as  the 
carriages  or  luggage  of  die  several  de- 
scriptions of  Tagrants  may  be  searched, 
and  money  or  goods  found  upon  them 
may  on  tbor  conviction  be  applied  to- 
wards the  costB  of  apprehendmg  them 
and  maintaining  them  m  prison.  If  pro- 
ceedings at  die  sessions  are  contemi»Uuted, 
either  by  reason  of  an  appeal  against  a 
summary  conviction  or  the  commitment 
of  an  incorrigible  rogue,  the  committing 
magistrate  may  Innd  orer  witnesses  to 
prosecute,  and  the  justices  at  sessions  may 
order  the  payment  of  costs  to  persons  so 
bound*  And  an  appeal  is  given  to  the 
next  sesaons  to  any  person  aggrieved  by 
an  act  or  determination  of  any  magistrate 
out  of  sessions  concerning  the  execution 
of  the  act 

Althoo^  the  modem  statate  is  in  many 
respects  an  improvement  of  the  law,  it  is 
liable  to  some  of  the  objections  which 
were  made  to  the  17  Geo.  II.  c.  5,  and 
to  others  of  a  graver  character.  It  is  by 
no  means  exclusively  a  Vagrant  Act, 
though  popularly  so  called;  its  provi- 
sions extend  to  various  offences  not  neces- 
sarily connected  with  vagrancy,  which 
the  legislature  has  placed  within  the 
summary  jurisdiction  of  justices  of  the 
peace.  Under  the  former  statute,  a  sin^ 
magistrate  was  only  intrusted  with  we 
power  of  summary  commitmeiit  for  a 


mondi  in  die  case  of  idle  and 
persons,  or  to  the  next  Wiiiwi 
rogues  and  vagabonds  and 
rogues.    But,  under  the 
magistrate  has  tlie 


mmi 


I 
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once  committing  rngoes 
to  prison  with  hard  laboor 
months.  If  the  ofienoes  to  be  pae 
had  been  precisely  defined  by  thei 
diis  extensive  snininary 
might  have  been  less  objeetionakie;  te 
the  language  of  the  law  is  werj  kMaraaS 
inaccurate.  For  instance,  who  are  id  W 
considered  **  suspected  persoosv'*  or  'k- 
puted  thieves,"  or  what  is  to  be  tafcahr 
an  ''unlawfol  purpose***  or  "flmBiiitiif 
a  street,"  in  the  true  It^al  cuuaimetigrf 
this  statute,  so  as  to  render  the  pensai 
to  whose  acts  these  phFases  are  appM 
rogues  and  vagabonds  ?  ate  oAoi  fse- 
tions  of  doubt  and  difficiilfy  to  pncaal 
lawyers,  and  may  reaaooably  iMJtsfciaa 
hesitation  and  differenoea  of  opiaiaa  eva 
among  those  to  whom  the  final  iiitenac 
tation  of  penal  laws  belongs.  That  laa- 
tude  and  vaguenees  of  expresBoa  sie 
peculiarly  dangerous  in  a  law  whiek 
gives  laige  judicial  power  to  BBprafes* 
sional  persons,  who  are  for  the  most  pst 
withdrawn  from  the  control  of  pi&fic 
opinion  in  the  exercise  of  it ;  vrhcre  ibe 
subjects  and  objects  of  the  law  aie  acariv 
ooimected  with  local  exdteBWols  aai 
;  and  where  die  psoties  wte 
from  misdeciaon  are  cmaawaW 
the  ooor  and  helpless,  to  whona  an  appeal 
is  wholly  inaccessible. 

VALUE.  [PouTiCAi.  Sooisoarr: 
Pbicb.] 

VASSAL.    [Fedbal  Ststem.] 

VENDOR  AND  PUBCmSES. 
The  law  of  Vendors  and  Parphaaen  o^ 
real  estate  in  Enaland  is  a  aabjeet  if 
great  extent,  whitm  may  be  aaid  to  earn- 
prise  nearly  the  whole  practical  iffha- 
tion  of  the  law  of  real  property. 

Goniracls  for  the  sale  and  pwrchasf  ef 
land  or  odier  real  estate  may  be  i 
into  either  privately  between  ^e  ] 
or  upon  a  sale  by  auction.  At  a 
law,  agreements  for  the  nurehaae  of  red 
estates  mig^t  be  made  by  parolt  bat  bt 
the  Stotate  of  Frauds  (29  Cbr.  II.  c  a» 
ss.  1,  2,  a,  and  4\  ••  AU  leaaea,  cstetea 
interesteof  fteehdds*  or  tenna  of  ycaa 
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•  any  rnioertun  interest  of,  in,  or  oat  of 
ny  messuages,  manors,  lands,  tenements, 
r  hereditaments,  made  and  created  by 
very  and  seisin  only,  or  br  parol  only, 
nd  not  pot  in  writing  by  the  parties  so 
aaking  or  creating  me  same,  or  their 
gents  thereunto  lawinUy  anthorized  by 
rriting,  shall  haye  the  effect  of  leases  or 
states  at  will,  any  oonsideraticft  fbr 
aakingany  snch  parol  leases  or  estates  not- 
rithstauding."  Bat  leases  not  exceedinff 
hree  years,  whereupon  the  rent  reserved 
ihoald  amount  to  two-thirds  of  the  full 
mproTed  value,  were  excepted.  The  act 
-equires  the  assignment,  grant,  and  sur- 
render of  existing  interests  to  be  in  writ^ 
ing,  and  enacts  that  ^  no  action  shall  be 
brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concern- 
ing them,  unless  the  agreement  upon 
-which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall 
be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  otner  per- 
son thereunto  by  him  lawfully  authorised." 
The  note  or  memorandum  of  agreement  re- 

3uired  by  the  statute  need  not  be  a  formal 
ocument,  and  any  writing,  such  as  a 
letter,  or  receipt  fbr  purchase-money,  may 
constitute  an  agreement  within  the  sta- 
tute, provided  it  contain  the  terms  of  the 
agreement  within  itself,  or  by  reference 
to  another  writing ;  and  if  the  document 
be  written  by  the  party,  the  occurrence 
of  his  name  anywhere  in  the  document  is 
a  sufficient  signing. 

Upon  sales  of  estates  by  public  auction, 
the  highest  bidder,  upon  being  declared 
the  purchaser,  is  considered  to  have  en- 
tered into  a  contract  ibr  purchase  accord- 
ing to  the  particulars  and  subject  to  the 
conditions  of  sale;  and  the  auctioneer, 
who  is  for  this  purpose  considered  as  the 
agent  of  both  vendor  and  purchaser,  is 
thereupon  authorized  to  sign  an  agree- 
ment of  purchase.  The  writing  down 
the  parchsser's  name  upon  any  memoran- 
dum of  sale  at  the  time  of  the  bidding  is  a 
sufficient  signing.  Sales  by  auction  of 
lands  are  withm  the  above-mentioned 
enactments  of  the  Statute  of  Frauds ;  but 
sales  before  a  master  under  a  decree  of  a 
court  of  equity  will  be  earned  into  exe- 


cution although  the  purchaser  did  not 
subscribe  any  agreement,  for  the  judg- 
ment of  the  court  in  confirming  the  pur- 
chase takes  it  out  of  the  statute.  An  auc- 
tion duty  of  7d.  in  the  pound  is  payable 
upon  all  sales  by  auction  of  any  interest 
in  freehold,  copyhold,  or  leasehold  lands* 
tenements,  houses,  or  hereditaments  (27 
Geo.  III.  c.  36 ;  37  Geo.  III.  c  14 ;  and 
45  Geo.  III.  c.  30).  The  subject  of  ihe 
sale  and  parchase  of  estates  is  discussed 
at  length  m  Sngden's  Treatise  on  the  Law 
of  Vendors  ana  Purchasers  of  Estates, 

VENI'RE  FA'CIAS,  or  Venire,  the 
name  of  a  writ  addressed  to  the  sheriff  or 
other  returning  officer,  commanding  him 
"to  cause  to  come"  (venire  fiidas)  the 
parties  set  forth  at  the  place  named  in  the 
writ.  The  purpose  to  which  the  writ  has 
been  generally  applied,  and  in  reference 
to  which  it  is  generally  known,  is  in  sum- 
moning juries  to  serve  for  the  ordinary 
trial  of  civil  causes. 

The  form  on  such  occasions  now 
charges  the  sheriff  to  "cause  to  come 
here  forthwith  twelve  good  and  lawful 
men  of  the  body  of  your  county,  quali- 
fied according  to  law,  and  who  are  nowise 
of  kin  either  to  A  B,  the  plaintiff,  or  CD, 
the  defendant  to  make  a  certun  jury  of 
the  country  between  the  parties  aforesiud 

of  a  plea  of ,  because  as  well  the 

said  aefendant  as  the  said  plaintiff,  be- 
tween whom  the  matter  in  variance  is, 
have  put  themselves  upon  that  jury." 

This  writ  is  sued  out,  but  is  not  acted 
upon,  for  the  court  assumes  that  the  jurors 
have  been  summoned  npon  it  and  have 
failed  to  appear  at  Westminster,  where 
ancientiy  the  trial  itself  took  place.  At 
the  same  time  another  writ  issues,  by 
which  the  sheriff  is  commanded  to  dis- 
train their  lands  or  goods,  or  have  their 
bodies,  so  as  to  compel  their  appearance 
either  before  the  court  at  a  subsequent 
day,  or  before  the  judges  of  assise  or 
Nisi  prius,  if  they  should  previously  come 
into  the  county.  This  is  so  arranged 
that  the  judges  always  do  previously  come 
into  the  county,  and  the  jury  are  sum- 
moned and  caused  to  appear  before  them. 

(Tidd's  Practice ;  Stephen  On  Plead- 
ing', 6  Geo.  IV.  s.  50;  8  &  4  Wm.  IV. 
c  67.)    [Jury;  V^ajUB-l 

VENTRE  IN^lCltMBO,  WRIT 
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DE*  **  When  a  widow  is  snspected  to 
feign  herself  with  child  in  order  to  pro- 
duce a  sappoatioos  heir  to  the  estate,  the 
heir  pre8ttmi>tiTe  may  have  a  writ  de 
▼entre  inspiciendo^  to  examine  whether 
she  be  with  child  or  not;  and,  if  she  be, 
to  keep  her  under  proper  restraint  till 
delivei^d;  which  is  entirely  conformable 
to  the  practice  of  the  ciyU  law :  bat  if 
the  wioow  be,  upon  due  examination, 
fi>und  not  to  be  pregnant,  the  presump- 
tiye  heir  shall  be  admitted  to  the  inherit- 
ance, though  he  hath  to  lose  it  again,  on 
the  birth  of  a  child  within  forty  we^s 
from  the  death  of  a  husband."  (Blackstone, 
Comm,  i.  456.)  The  Roman  practice  is 
explained  in  the  Title  of  the  Digest  (25 
tit  4):  De  inspioiendo  ventre  cnstodien- 
doque  partu.  The  practice  originated  in 
the  joint  reigns  of  Aorelius  and  Vems, 
in  a  case  in  which  a  wife  denied  her 
pregnancy  and  the  husband  nudntained 
it  The  wife  had  separated  from  the 
husband,  and  probably  wished  to  keep  the 
child  that  might  be  bom,  though  by  law 
it  would  belong  to  the  husband.  If  a 
woman  alleged  that  she  was  left  preg- 
nant by  her  deceased  husband,  it  was  her 
duty  to  announce  the  fkct  to  those  whom 
it  concerned,  and  to  inform  them  that  they 
might,  if  they  pleased,  send  women  to 
inspect  her  (qu»  yentrem  inspidant). 
All  the  proceedings  of  inspection  and  of 
watohing  the  woman,  if  me  should  be 
reported  to  be  with  c^ild,  are  minutely 
prescribed  in  the  Praetor's  Edict  The 
penalty  in  case  of  the  woman  not  com- 
plying with  the  Edict  was,  that  the  Prae- 
tor would  refuse  to  the  child  the  Bono- 
rum  Possessio. 

The  form  of  the  English  writ  De  Ventre 
Inspicieudo  is  given  Co.  LJtt  8  b.  It  is  di- 
rected to  the  £eriff,  and  commands  him 
to  empanel  a  jury  of  twelve  women  to 
search  whether  she  be  enseint  If  the^  find 
that  she  is  with  child,  another  writ  issues 
which  commands  that  she  shall  be  safely 
kept  and  duly  inspected  by  the  women, 
who  must  be  present  at  the  delivery. 

The  use  of  this  writ  is  an  instance  in 
which  what  is  called  a  proceeding  at 
common  law  is  taken  from  the  Roman 
systenL  The  writ  is  not  obsolete,  as 
some  people  suppose ;  it  has  issued  within 
the  last  fifteen  years.  (Ck>.  Litt  8  6.,  and 


N.  44  in  Bntler^s  editioo;  Camjm.i^ 
g€tt.  Bastard,  Q) 

VENUE  (vicinetttm,  vianc,  *'  bo^m- 
hood  '*}.  The  coanty  in  wlucb  theSk 
of  a  particular  cause  takes  place  i?  saacx 
be  the  Venue  of  that  cause.  The « 
practice  in  this  matter  is  conneciwi  rt 
the  original  funetioos  of  the  joy,  aft|B> 
'wkhtkefrra 


sons  i«ho  were  aoqnainted  with  1^  ftrs  3 
issue.  [  JoBT.]  In  order  then  that  a  pnyff 
Venire  might  issoe  to  the  ^erid  as 
place  in  which  the  action  was  hroefS 
was  stated  in  the  margin  of  the  d^cixi- 
tion,  and  on  the  stateaient  tfaronghget  ^ 
pleaiJUngs  of  any  issuable  &ct  a  ssf- 
ment  was  also  made  of  the  place  at  vkia 
such  fact  was  alleged  to  luLve  oecsn^L 
As  to  all  such  fitcts  upon  whidL  isBaava 
taken,  a  venire  was  sued  oat  apptyiaf  & 
each  different  place.  The  sbem  reand 
jurors  from  that  place,  and  bj  itoe 
jurors  the'fiicts  were  decaded,  so  tbi 
several  distinct  Venires  and  trals  va^ 
be  necessaiy  to  dispose  of  the  ]amesi&  oae 
action. 

When  juries  ceased  to  act  on  thrir 
own  knowledge,  and  began  to  deic> 
mine  on  the  evidence  of  witneasa,  6e 
necessity  ceased  for  samBooning  tbn 
from  the  particular  part  of  the  eoasn. 
and  the  practice  gradually  deciiBed,iil 
at  last  the  form  of  the  Venire  a£ 
continuing  the  same,  two  jnrors  from  th« 
same  hundred  only  were  required  fer  ifa 
trial  of  a  personal  action.  By  the  stit 
16  &  17  Car.  II.  c  8,  it  was  enacted  thtf 
no  error  should  be  brought,  beoaoR  therr 
was  no  right  Venue^  provided  the  csaae 
was  tried  by  a  jury  or  the  proper  oasBtr 
or  place  where  the  action  was  bm|te. 
After  this  statute  the  ^ractioe  was  estab- 
lished of  trying  all  the  issues  by  the  jm 
of  the  genera]  Venue  in  the  acdon.  f^ 
4  Ann.  c  16,  it  was  forther  enacted  tfast 
**  every  Venire  Facias  for  the  trial  of  sej 
issue  shall  be  awarded  of  the  body  of  tbe 
proper  county  where  such  issne  is  tii- 
able :"  that  is,  from  the  ooonty  at  fav^ 
without  reference  to  the  particalar  baa* 
dred  containing  the  place  lud  as  Veoar: 
and  such  is  sdll  tne  praetsoe;  By  a 
general  rule  of  all  the  courts,  of  Hikrj 
Term,  4  Wm.  IV.,  it  is  ordered,  that  *  h 
fiiture  the  name  of  a  ooun^  shall  in  sH 
I  cases  be  stated  in  the  margin  of  a  dr 
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Laradon,  and  sliall  be  taken  to  be  the 
^enae  intended  by  the  plainti£^  and  no 
''enae  shall  be  stated  in  the  bodj  of  the 
eclaration,  or  in  any  aabieqoent  plead- 

A  diatinction  was  long  sinoe  estab- 
Ished  between  local  (that  is,  actions  re- 
sting to  real  estate)  and  transitory  (that 
s,  actions  of  debt,  contract,  for  personal 
a jories,  Ac).  In  regard  to  the  former,  it 
ras  held  that  the  actual  place  in  which 
he  sabjeet-matter  was  sitoated  most  be 
aid  as  &e  Venne  in  the  action,  and  that 
ule  still  prevails.  The  reason  is  said  to 
iroceed  flrom  the  circumstance  that,  un- 
ess  the  action  were  bronght  in  the  actual 
ioanty,  the  sheriff  of  the  county  would 
>e  unable  to  give  effect  to  the  judgment 
n  the  action.  In  transitory  actions,  on 
he  contrary,  the  subject-matter  of  them 
King  held  not  to  have  any  fixed  place,  the 
plaintiff  had  liberty  to  bring  bis  action  in 
ftoy  county  in  which  he  pleased.  As  a 
H>nsequenoe  of  which  it  follows,  that 
though  the  cause  of  action  has  occurred 
even  out  of  the  kingdom,  it  is  still  open 
to  the  pUuntiff  to  bring  his  action  in  the 
courts  of  this  country.  The  plaintiff  has 
Ptill  this  liberty  in  a  transitory  action. 
But  the  courts  assert  an  authority  upon 
application  made  to  them  of  changing  the 
Venue.  This  is  done  upon  its  being  made 
to  appear  that  great  inconvenience  would 
arise  from  trying  in  the  original  county, 
because  the  body  of  the  evidence  lies  in 
another,  or  because  fh>m  local  prejudices  a 
fair  trial  cannot  be  had,  &c.  And  the  same 
authority  is  exercised  even  in  local 
actions  in  spite  of  the  technical  difficulty 
which  has  been  before  referred  to.  (3 
Blackstoue's  Ccm.^  294,  384  ;  Stephens 
On  Pleading^  c.  ii.,  s.  4,  v.  1.) 

In  criminal  trials  the  Venue  is  the 
county  in  which  the  offence  charged  was 
actually  committed;  before  a  grand  jury 
of  that  county  the  indictment  must  be 
preferred,  and  before  a  petty  jury  the 
trial  had.  The  courts  however  have  the 
same  discretion  as  to  the  power  of  chang- 
ing the  Venue  as  in  civil  cases;  and  as  to 
criminal  trials,  many  exceptions  have 
been  introduced  by  various  statutes. 

VERDERER.       |Fobe8T    Laws; 
Woods  and  Forksts.I 
VERDICT.    [Jury.] 


VESTRT  is  the  name  of  that  part  of  a 
parish  church  where  the  ecclesiastical 
vestments  are  kept;  and  inasmuch  as 
meetings  of  parishioners  have  been  usually 
held  in  this  part  of  the  church  fbr  paro- 
chial purposes,  such  meetings,  duly  con* 
vened,  have  acquired  the  name  of  ves- 
tries ;  so  that  even  where  a  building  re- 
mote from  the  church  has  been  erected 
for  parochial  meetings,  it  is  usually  called 
the  vatry-Toom.  When  the  meeting  is 
held  in  the  church,  or  even  in  a  builmng 
within  the  precincts  of  tiie  churchvar^ 
the  ecclesiastical  courts  clmm  jurisdiction 
over  the  conduct  of  the  parishioners. 

By  the  common  law  all  rated  inhabit- 
ants of  a  parish  have  a  right,  either  pe- 
riodically or  when  specially  convened,  to 
meet  in  vestry  for  the  affiiirs  of  the 
parish,  and  to  vote  the  necessary  pecu- 
niary rates.  But  this  common  law  right 
has  been  modified  in  many  ways. 

1.  By  custom,  which  has  vested  the 
government  of  some  parishes  in  a  select 
and  usually  a  sel^elected  body  of  persons, 
probably  the  successors  of  individuals  to 
whom  the  parishioners  at  some  previous 
time  delegated  the  management  of  their 
parish  fbr  a  stated  period,  but  who,  by 
the  indifference  and  neglect  of  their  con- 
stituents, came  to  hold  permanentiy  the 
powers  intrusted  to  them.  The  principal 
act  for  the  regulation  of  these  vestries  is 
the  58  Geo.  III.  c.  69.  It  requires  that 
three  days'  notice  shall  be  given  of  the 
holding  a  vestry ;  that  if  the  incumbent 
of  the  parish  is  not  present,  a  chairman 
shall  be  elected  by  the  meeting,  and  that 
minutes  of  its  proceedings  shall  be  kept 
and  signed  by  the  chairman  and  such  of 
the  parishioners  present  as  think  fit ;  and 
it  gives  to  each  inhabitant,  provided  he 
has  paid  his  rates,  one  vote,  if  he  is  rated 
on  a  rental  under  50/.,  and,  if  on  a  higher 
rental,  one  vote  for  every  25/.  for  which 
he  is  rated,  so  that  no  one  however  shall 
have  more  than  six  votes.  This  act  does 
not  extend  to  parishes  within  the  City  of 
London  or  borough  of  Southwark. 

2.  Section  20  of  the  act  10  Anne,  c  1 1, 
gives  to  the  commissioners  appointed  by 
that  act  (for  the  purpose  of  erecting  fifty 
new  churches  in  London  and  its  neigh- 
bonrhood)  power  to  appoint,  under  their 
seals,  with  the  consent  of  the  ordinary,  **  a 
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oontenient  number  of  sufficient  inhftbit- 
antSyin  each  parish  created  under  the  act, 
to  form  a  select  vestry  of  sach  parish.** 
It  vests  in  the  majoritr  of  such  select 
Testry  the  power  to  supply  vacancies,  and 
gives  them  all  the  powers  of  other  ves- 
tries. The  59  Geo.  III.  c  134,  another 
ehnrch-building  act  passed  to  explain  and 
amend  the  act  of  the  previoos  session, 
gives  a  similar  power  (§  30)  to  the  com- 
missioners under  those  two  acts  to  ap- 
point, with  the  like  consent,  a  select 
vestry  out  of  the  ''substantial  inhabitants 
of  the  district,"  parish,  or  chapelry,  for 
the  management  of  the  afiairs  of  the 
church,  and  the  election  of  church  or 
chapel  wardens,  vacancies  beine  supplied 
by  the  select  vestry  itself;  and  the  lOtb 
section  of  the  act  3  Geo.  IV.  c.  72,  con- 
fines the  powers  of  the  vestryman  to  his 
own  distnct  with  respect  to  ecclesiastical 
matters,  and  provides  that  any  deficiency 
(a  somewhat  va^ue  expression  for  an  Act 
of  Parliament)  m  the  select  vestry  shall 
be  supplied  as  vacancies  have  heretofore 
been  filled  up  in  the  vestries  of  the  par- 
ticular parish.  Local  acts  have  also 
created  vestries. 

3.  The  59  Geo.  III.  c.  12  (Sturges 
Bourne's  Act),  enables  general  vestries 
to  appoint  special  vestries,  consisting  of 
not  more  than  twenty,  or  fewer  than  five, 
parishioners  to  superintend  the  relief  of 
the  poor,  the  overseers  of  the  poor  being 
placed  under  their  authority.  These  spte- 
dal  vestries  are  little  more  than  commit- 
tees of  the  ^neral  vestries,  to  which  they 
are  responsible. 

4.  A  fourth  kin2[  of  vestry  is  created  by 
1  and  2  Wm.  IV.  c  60  (Sir  John  Hob- 
house's  Act).  The  adoption  of  this  act 
is  left  to  the  discretion  of  each  particular 
parish;  but  rural  parishes  of  less  than 
800  rated  householders  are  excluded  from 
its  operation.  In  order  to  apply  the  act 
to  any  parish,  either  one-fiilh,  or  else  fifty, 
of  the  rated  parishioners  must  sign  a  re- 
quisition to  the  churchwardens  to  take 
the  votes  of  the  parishioners  for  or  against 
its  adoption.  When  the  act  has  been 
adopted  in  the  manner  provided  by  the 
act,  the  parishioners  who  have  been  rated 
one  year  to  the  relief  of  the  poor  meet  on 
some  day  in  May  (21  days'  notice  having 
been  previously  given  on  the  church- 


doors),  and  elect  out  of  t 
holders  assessed  upon  aa  Bam^imi 
of  not  less  than  ten  poands  (or  if  ^f 
rish  is  in  the  City  of  London,  or  coob 
more  than  3000  resident  lioigbkiv 
upon  an  annual  rental  of  40/.)  fcnra  ■ 
vestrymen,  in  the  proportku  of  tvd« 
for  every  thousand  rated  boat^^ito'i 
but  the  number  of  TestrTmcn  is  lem  - 
exceed  120.   One-third  of  the  votrrpft 
out  of  office  in  rotation   anmafiT,  Et 
their  places  are  supplied  by  the  naiai 
already  described.      The   ineambem^ 
the  parish  is  entitled  tx-ojgim  ts  be  a 
member  of  the  vestry ;  indeed  the  rteae 
of  the  parish  is  supposed  to  be  cssdei 
to  preside  at  vestries,    hot  by  whit  »■ 
thority,  other  than  an  implied  ofsssa 
of  the  ecclesiastical  oonrts,  and  the  p^ 
vision  already  cited  from  the  S8  &'• 
III.  c.  69,  is  not  dear.      Tliis  act  ^ 
prescribes  that  the  parish  aceoonti  i^ 
be  open  to   the  inspection  of  all  ^ 
parishioners;  and  that  on   the  dsv  ^- 
electing  vestrymen  the  rate-payers  dal^ 
elect,  out  of  persons  with  the  same  qsah- 
fication  as  is  necessary  for  vestrjiiMW&c 
auditors  of  the  acooants»  who  slnll  cot  bt 
members  of  the  vestry,  or  conoened  a 
any  contract  with  the  parish.     IVse  irr 
to  audit  the  accounts  every  balf-yesr^saf: 
an  abstract  of  the  accounts  is  to  be  peb- 
lished  by  the  vestry  clerk  within  a  fctt- 
night  after  the  audit,  and  distributed  to  :k 
rate-payers  at  the  price  of  one  shilHity  ctd 
copy.    A  statement  is  also  to  be  mack od 
annually,  for  the  inspection  of  d»  pi- 
rishioners,  of  all  the  estates  and  charitatit 
foundations  of  the  parish*  their  natire 
and  application. 

It  IS  the  duty  of  vestries  to  ptwi^ 
funds  for  the  maintenance  of  the  edifio 
of  the  church  and  the  due  administnuiie 
of  public  worship :  to  elect  cfanrchvr^ 
dens ;  to  present  for  appointment  fit  pf- 
sons  as  overseers  of  the  poor;  to  adsi- 
nister  such  estates  and  other  propeitj  a^ 
belong  to  the  parish ;  and  in  some  ckrv 
under  local  acts,  to  superintend  the  pok- 
ing and  lighting  of  the  parish,  and  to  Ic^ 
rates  for  those  purposes. 

The  remedy  for  neglect  <^  doty  by  \ 
vestry  is  a  mandamus  from  the  Gbait  </ 
Queen's  Bench,  directnl  to  the  offiea' 
whose  duty  it  would  be  to  perftm  ik 
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larticaUr  act,  er  in  some  cases  by  an  or- 
linary  process  against  him,  or  by  p.  pro- 
«8S  a^nst  the  cbarchwardens  oat  of  the 
.'cclesiastical  courts. 

VICAR,  VICARAGE.  [Benefice, 
>p.  341,  342.1 

VICAR  APOSTOLIC.  [Catholic 
[Church.] 

VICTUALLERS,  LICENSED. 
Alehodseb,  p.  99.1 

VIEW  OF  FRANKPLEDGE. 
Leet-I 

VILL.    [Town.] 

VILLEIN,  or  VILLAIN,  denotes  a 
pecies  of  bondman  subject  to  his  feudal 
uperior.  The  word  is  from  the  low 
L.atin  form  Villanus,  which  is  from  the 
.«atin  word  Villa.  In  England,  during 
he  Anglo-Saxon  period,  a  large  part  of 
be  people  appear  to  haye  been  in  a  ser- 
vile condition,  either  as  domestic  slaves 
>r  cultivators  of  the  land.  The  power 
}f  the  master  among  the  Anglo-Saxons, 
hough  very  extensive,  had  some  limits. 
If  a  master  beat  out  the  eye  or  the  tooth 
)f  his  slave,  the  slave  was  entitled  to  his 
freedom ;  if  he  killed  him,  he  paid  a  fine 
to  the  king,  unless  the  slave  Uved  a  dav 
liter  the  wound  was  inflicted,  in  which 
:ase  the  offence  was  unpunished.  The 
N^orman  conquest  did  not  materially  alter 
:he  state  of  slavery  in  England.  The 
ands  were  transferred  to  Norman  mas- 
era,  and  Uie  slaves  passed  as  part  of  the 
)roperty.  After  the  Conquest  there  were 
bur  classes  of  slaves.  1,  Villeins  in 
^ross,  who  were  the  personal  property  of 
heir  lords,  and  performed  the  lowest 
lousehold  duties.  They  were  verv  nu- 
nerous,  and  were  frequently  sold  aod 
•ven  exported  to  foreign  countries.  (Wal- 
iingham.  Hist,  Ang.,  p.  258.)  2,  Vil- 
tiius  regardant,  ^or  praedial  slaves,  who 
srere  attached  to  the  soil  and  specially 
engaged  in  agriculture.  These  were  in 
X  better  condition  than  villeins  in  gross, 
were  allowed  many  indulgences,  and 
^ven,  in  some  cases,  a  limited  kind  of 
property ;  yet  the  law  held  that  the  per- 
son and  property  of  the  villein  belonged 
entirely  to  his  lord,  the  rule  being  the 
>ame  as  that  in  the  Roman  law,  that 
whatever  was  acquired  through  the  slave 
was  acquired  by  the  lord.  3,  A  class 
called  Cottarii  is  mentioned  in  Domesday 


Book;  and  4,  in  the  same  book,  a  class 
called  Bordarii.  But  the  first  two  classes 
in  fact  comprised  all  the  villeins. 

The  legal  condition  of  villeins  in  the 
reigu  of  Edward  IV.,  when  Littleton 
wrote  his  book  of  Tenures,  appears  from 
that  work.  Sections  172-208. 

In  England  a  few  instances  of  praedial 
servitude  existed  so  late  as  the  reign  of 
Elizabeth,  and  perhaps  at  a  still  later 
period.  (Barrineton.  On  the  Statutes, 
274;  Hallam's  Middle  Ages,  voL  i,  p. 
223.)  In  some  parts  of  France  it  existed 
down  to  the  time  of  the  Revolution.  [Sla- 

VEBV.] 

(Bracton;  Littleton;  Coke's  First 
Inst, ;  Reeves,  Hist,  rf  English  Law ; 
Blackstone*8  Commentaries.) 

VILLEINAGE  was  a  base  tenure  of 
land.  This  tenure  was  founded  on  the 
servile  state  of  the  occupiers  of  the  soil 
[Vili^einI  who  were  allowed  to  hold 
portions  of  land  at  the  will  of  their  lord, 
on  condition  of  performing  base  and 
menial  services.  Where  the  service  was 
base  in  its  nature,  and  uncertain  as  to 
time  and  quantity,  the  tenure  was  called 
pure  villenage;  but  where  the  service, 
though  base,  was  certain  and  defined,  it 
was  termed  privileged  villenage,  and 
sometimes  villein-socage. 

Villenage  is  generally  supposed  to  be 
the  origin  of  copyhold  tenure.  [Copy- 
bold,  Enfranchisement.] 

VISCOUNT,  the  name  of  a  dignity  in 
the  Enelish  peerage,  which  is  next  above 
that  of  Baron.  It  is  commonly  said  that 
Viscount  Beaumont,  created  in  1440  by 
Henry  VI.,  was  the  first  who  had  the 
title.  ^  But  it  is  not  quite  certain  whether 
the  title  did  not  exist  earlier  as  a  dignity 
and  distinct  from  the  title  of  an  office. 
The  ancient  vicecomes  or  viscount  was 
the  deputy  of  the  earl  or  count ;  and  vice- 
comes  is  the  Latin  word  for  the  sheriff  of 
a  county.  [Count,  Earl,  Sheriff; 
Spelman,  Vtce-comes  nomen  dignitatis  ; 
Cfamden,  Britannia  (Gough),  i.  cxciv. ; 
2,229;  4,  24.1 

VISITOR.  [College;  Schools,  En- 
dowed ;  Uses,  Charitable.] 

VISITATION.  [Archdeacon;. 
Bishop.] 

VOTING.  Voting  mjans  the  giving 
of  a  man's  voice  or  opmion  in  some 
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matter  which  is  to  he  determined  hy  a 
majority  of  voices  or  opinions  of  persons 
who  are  empowered  to  ^ve  them.  The 
commonest  case  of  votmg  in  countries 
where  tiiere  is  an  elective  branch  of  the 
supreme  power  is  that  of  voting  for  mem- 
bers of  a  legislatnre,  as  in  Great  Britain 
and  Ireland. 

The  vote  maybe  given  either  orally, 
in  which  case  it  is  notorious  for  what 
person  or  persons  a  man  ^ves  his  vote ; 
or  it  may  be  by  ballot,  that  is,  by  the  voter 
writing  on  a  tablet  or  paper  the  name  or 
names  of  the  person  or  persons  for  whom 
he  votes,  and  putting  the  tablet  or  paper 
into  a  closed  box.  When  the  voting  is 
oral,  it  is  open  voting;  when  it  is  by 
ballot,  it  is  secret  voting,  or  at  least  secret 
80  fiir  as  the  voter  chooses  to  keep  it  se> 
cret,  if  the  business  is  properly  managed; 
for  secrecy  is  the  object  of  the  voting  by 
ballot 

There  has  been  much  diseossion  on  the 
vote  by  ballot  The  question  is  re- 
solvable into  various  parts :  first,  is  it  a 
matter  of  public  utility  that  a  man's  vote 
for  a  member  of  the  House  of  Commons 
(to  take  this  as  an  instance,  and  the  main 
instance  here  in  Great  Britain)  should 
be  open  or  secret?  There  is  something 
to  say  on  both  sides,  though  those  who 
have  argued  in  favour  of  tiie  one  or  the 
other  of  the  two  modes  of  voting  have 
perhaps  not  discussed  this  part  of  the 
question  fully.  There  is  a  short  answer 
to  those  who  say  that  the  non-voters, 
or  tiie  whole  body  of  voters,  or  that 
all  people  have  a  right  to  know  how 
a  man  votes  The  answer  is,  that  they 
are  abusing  the  term  Right  The  ftan- 
chise  is  not  given  under  any  such  condi- 
tions, and  there  is  no  Ri^ht  of  the  kind, 
if  we  use  the  word  Right  in  its  strict  and 
proper  sense.  What  is  meant  is  probably 
this,  that  it  is  for  the  general  interest 
that  a  man's  vote  for  a  member  of  the 
Commons'  House  should  be  open,  in  order 
that  opinion  may  operate  upon  him; 
for  if  this  is  not  the  reason,  it  is  difficult 
to  see  that  there  is  any  other  reason  for 
open  voting.  But  opinion  may  be  wise 
or  unwise,  £ivourable  to  a  good  candidate 
or  against  him.  Open  voting,  there- 
fore, if  it  is  to  be  affected  by  opinion, 
may  have  bad  results  as  well  as  good 


results.    On  the  whole,  lunieta,kB^ 
be  admitted  in  a  coantiT  in  wlai^te 
is  a  representative  mteni,  that  thMfoA 
of  the  majority  of  the  volen  ■«  ^ 
considered  to  be  right,  and  we  oatflB- 
sistentiy  admit  that  under  a  sftta  € 
open    voting,   the    whole    mflKse  d 
qpinion,  if  it  has  any  inflnawe,  bos  \ 
balance  in  ^voar  of  the  majnitf.  It 
then  there  must  be  a  majority  ei  sy 
given  case  of  voting,  and  as  Oiat  sgoni^ 
represents  the  right  opinion,  the  v^etm 
of  the  majority  before  the  voting  oe^  r- 
operate,  and  it  can  only  operate  eSeefinS; 
when  the  voting  is  open. 

On  tiie  other  side :  when  a  on  fai  t 
vote,  it  is  implied  that  he  has  a  v^eeriBi 
a  wUl  of  his  own,  and  that  it  is  isftski 
that  he  shall  exercise  it  Bat  he  caa  gsh 
exercise  it  freely  when  all  restzaiBt  s  re- 
moved. So  fiir  as  public  opinion  hss  a&r 
value,  so  &r  as  arguments  Imrt  wsjt 
weight,  he  may  learn  what  opinion  is,  he 
may  listen  to  the  arguments,  and  he  mij 
vote  as  he  thinks  b^t  If  his  vole  s  to 
be  more  the  expression  of  his  own  opnica 
than  of  the  opinion  of  other  people,  whkh 
seems  to  be  implied  in  the  phrase  of*"  hav- 
ing a  vote,"  he  ought  to  be  allowed  » 
give  his  vote  in  that  way  whidi  gives  his 
most  freedom  to  do  as  he  wishes,  whkh- 
ever  of  the  two  ways  that  may  be.  Apia. 
opinion  and  power  and  influence  asd 
threats  may  and  do  operate  laigiriv  cg 
many  persons  who  have  votes,  and  a(> 
cordingly  they  vote  in  a  different  way 
from  what  they  would  vote  if  they  w^w 
free  from  all  influence.  We  brieve  thk 
fact  is  not  denied  by  those  who  are  if 
favour  of  the  ballot  or  those  who  aiv 
against  it  But  then  it  maj  be  nrpfd 
that  if  voting  were  secret,  improper  trnxn 
of  working  on  the  voter  would  still  be 
resorted  to.  It  must  be  admitted  t^ 
they  might  and  would ;  but  die  qoestka 
is,  would  they  be  so  efficient  in  makxaf 
him  vote  contrary  to  his  wish  as  wba 
the  voting  is  open  ? 

A  great  many  people  have  no  opinkai 
of  their  own :  they  follow  the  opnnoes<tf 
others.  If  the  voting  is  secret,  they  cm 
follow  that  opinion  which  they  are  in- 
clined to  follow,  at  least  if  the  seeney  «f 
their  vote  is  effectually  guarded  If  the 
voting  is  open,  they  are  exposed  ta  the 


VOTING, 


[881] 


VOTING. 


isk  of  beiug  led  for  some  other  reasons 
hail  their  own  choice  to  Tote  not  as  they 
wish  to  Tote ;  and  it  does  not  follow  that 
because  the  Toting  is  open,  they  will  be 
niided  by  the  opinion  of  the  majority, 
.v-hich  is  here  assumed  to  be  the  right 
opinion.  The  opinion  of  the  minority 
nay  be  exercisra  as  efficiently  on  any 
^▼€n  voter  as  that  of  the  majority.  In 
act  one  indiTidnal  or  a  few  indiyidoals 
!hiefly  operate  on  voters  either  by  them- 
ielves  or  by  their  agents,  and  the  opera- 
ion  of  the  individuals  who  belong  to  the 
ninority  will  be  as  efficient  as  the  opera- 
ion  of  the  individuals  who  belong  to  the 
najority,  in  proportion  to  their  nombers, 
>ther  things  being  equal. 

Suppose  it  to  be  determined,  though  it 
s  not  determined  here,  that  secret  voting 
s  on  the  whole  more  consistent  with  the 
lotion  of  a  man  **  having  a  vote"  and 
*  giving  a  vote,"  and  that  it  is  at  least  as 
lieneficial  to  the  community  as  open 
coting,  there  remains  the  objection  tnat 
there  is  no  contrivance  by  which  the 
iecrecy  of  a  man's  vote  can  be  secured. 
The  two  chief  objections  then  to  vote  by 
ttallot  are — that  it  is  not  for  the  general 
interest,  and  that  secrecy  cannot  be  se- 
:;ared:  to  which  may  be  added  a  third 
^bjec'Ion,  that  from  the  attempt  to  secure 
secrecy  more  mischief  will  ensue  than 
irises  fVom  open  voting. 

That  it  is  possible  to  devise  means  by 
which  the  bare  giving  of  the  vote  may  be 
secretly  effected,  can  hardly  be  denied, 
[f  the  giver  of  the  vote  does  not  keep  his 
own  secret,  which  sometimes  he  would  not 
do,  that  is  his  own  affair.  If  secrecy  is  se- 
cured for  him  agaunst  everybody  except 
himself,  that  is  all  that  can  be  attempted. 
But  it  is  urged  that  there  would  be  many 
attempts  for  many  reasons  and  in  various 
ways  on  the  part  of  persons  who  were 
interested  in  elections,  to  ascertain  a 
man's  vote,  and  that  these  attempts  would 
^ve  rise  to  many  evils  and  inconveniences 
to  the  voter  himself,  and  subject  him  to 
much  annoyance.  Granted  that  this 
may  be  so  or  will  be  so,  it  does  not  fol- 
low that  a  greater  amount  of  true  ex- 
pression of  opinion,  which  is  the  thing 
assumed  to  be  aimed  at  in  taking  men's 
votes,  will  not  be  gained  by  secret  than 
by  open  voting. 

yoL.!!. 


Bribery  is  one  means  by  which  voters 
are  induced  to  give^  their  votes ;  and  the 
enactment  of  laws  against  bribery  is 
founded  on  the  assumption  that  bribery 
should  be  prevented,  that  voters  should 
give  their  votes  without  pay  or  reward. 
Under  the  system  of  open  voting  there 
is  much  bribery  in  the  election  of  mem- 
bers for  the  Commons'  House.  It  cannot 
be  asserted  that  secret  voting  would  de- 
stroy bribery,  but  perhaps  it  would  render 
it  more  difficult  This  subject  is  consi- 
dered under  the  article  Bribebt. 

The  condition  of  the  Roman  voters 
was  very  peculiar.  They  were  very 
numerous,  and  many  of  them  very  poor. 
Bribery  existed  to  a  great  extent  when 
the  voting  was  secret,  and  there  were 
severe  penalties  against  the  candidate 
who  bribed,  and  probably  against  his 
agents  also.  The  Roman  voters  did  not 
undervalue  the  ballot,  if  we  may  take  Ci- 
cero's testimony  (Pro  Plancio^  Q) :  the 
ballot  (tabella),  he  says,  is  a  fevourite 
with  the  people,  for  it  discloses  a  man's 
face,  but  closes  up  his  mind,  so  that  he 
can  do  what  he  chooses,  and  promise 
what  he  is  asked.  If  this  representation 
is  true,  a  Roman  might  promise  his  vote 
to  one  man  and  vote  for  another,  and  be 
well  pleased  that  he  had  the  power  of 
doing  so. 

The  kind  of  immorality  here  suggested 
is  not  a  matter  for  severe  censure.  He 
who  is  permitted  by  the  form  of  the  con- 
stitution and  by  law  to  ask  for  a  vote  and 
pets  a  promise,  may  not  get  the  vote  which 
IS  promised.  The  immorality  of  him 
who  buys  a  vote,  or  tries  to  get  it  by  threats^ 
or  unj^r  means,  is  the  same  whether 
the  voter  keeps  his  promise  or  not  The 
immorality  of  the  voter  who  prombes 
his  vote  to  one  man  which  his  judgment 
gives  to  another,  and  keeps  his  pro- 
mise, appears  to  be  at  least  as  great  as 
that  of  the  man  who  promises  his  vote  to 
the  man  whom  he  does  not  like,  and  gives 
it  to  the  man  to  whom  he  wishes  to  give  it. 

Secret  voting  is  much  used  in  England, 
in  clubs,  in  committees,  and  on  many  oc- 
casions. Its  use  is  recommended  by  its  , 
convenience.  It  enables  a  man  to  vote  as 
he  pleases  without  giving  offence,  and 
without  getting  into  personal  quarrels. 
The  practice  is  maintained  to  be  good  ou 
Sl 
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tlie  whole,  thoo^  occaaanally  diere  n 
eril  in  it  A  tpiteftil,  ill-tempered  fel- 
low maj,  by  a  leeret  Tole,  eometiiiies  in- 
flict injury  or  at  leest  gnat  pain  on  an 
hooeBt  and  ngpeetable  man.  Yet  the 
adTantages  of  the  secret  iroting  in  all 
cases  where  it  is  used,  are  sapposed  Id  be 
greater  than  the  disadvantages. 

If  secret  voting  is  in  any  case  good,  or 
if  in  many  cases  it  is  good,  as  we  beliere 
it  is  admitted  to  be  by  all  persons,  those 
who  object  to  its  being  extended  to  other 
modes  of  voting  than  those  in  which  it  is 
at  present  practised!  are  loaded  with  the 
burden  of  showing  in  each  case  to  which 
it  is  proposed  to  extend  it,  that  there 
are  good  reasons  against  sach  extension. 
Those  who  are  in  fiivoor  of  the  ballot 
most  reply  to  such  reasons.  It  is  suffi- 
cient for  them  to  open  the  case  of  any 
particular  extension  of  the  ballot,  by  de- 
claring that  in  such  case  the  introiductioD 
of  the  ballot  would  be  beneficiaL 

This  matter  sleeps  at  present,  bnt  when 
more  urgent  reforms  are  accomplished,  it 
is  probable  that  the  <Uscu8Uon  of  it  may 
be  revived. 

VOYAGE.    [Bottombt;  Ships.] 

W. 

WAGER.    rOAMiMo.] 

WAGER-POLICY  is  a  name  given 
to  a  policy  of  insurance  made  by  persoos 
having  no  interest  in  the  event  about 
which  they  insure.    [Gamimo,  p.  59.] 

WAGER  OF  BATTLE.  [Appbai.] 

WAGES  are  die  price  paid  for  labour. 
The  labour  of  man,  being  an  object  of 
purchase  and  sale,  hss,  like  other  commo- 
dities, a  natural  or  cost  i^rioe,  and  a  mar- 
ket price.  Its  natural  price  is  that  which 
suffices  to  nuuntain  the  labourer  and  his 
fiunily,  and  to  perpetuate  the  race  of 
labourers.  The  rate  of  wages  cannot  be 
permanently  below  this  natural  price,  for 
if  in  any  country  labourers  could  not  be 
thus  mamtained,  they  must  cease  to  exist ; 
they  must  be  exterminated  by  famine,  or 
be  removed  to  some  other  country.  If 
*  the  price  paid  were  only  sufficient  to 
maint»n  the  labourer  himself,  without 
any  family,  he  would  be  unable  to  marry, 
or  his  children  would  die  of  want  By 
these  distressiDg  causes  the  supply  of  lap 


boor  would  be  redaoed  imtil  Aeoffr 
tion  of  employers  had  raised  Aentf 
labour  to  its  natmalleyd.  BBt,ifln|^ 
the  natural  price  would  thoa  spporak 
that  which  only   wsuds  off  sttrf . 
there  is,  happily  for  mankind,  a  sraqpe 
wMch  tenos  to  raise  it  to  a  mack  hi^ 
stsndazd.  Every  man  denres  to  'm^^ 
his  condition,  to  enjoy  more  of  ds  o»> 
Ibrts  and  luxuriea  of  fife  tkoa  kave&9a 
to  his  lot,  and  to  raise  himadf  in  Aeesir 
mation  of  others.  If  he  has  uccamfBABt 
this,  he  acquires  habits  of  livii^  vkiekit 
is  painful  for  him  to  forgo.    He  oia- 
vours  to  bring  up  his  chi&reB  wi&  ik 
same  views  sind  halnta  as  his  ova,  n^ 
feels  it  a  degradation  if  they  hU  kiov 
the  standard  which  he  has  himaeif  saab- 
ed.    The  necMsary  conaeqiieDoe  of  ttai 
tendency  to  sodal  improvemeot  is  tocsMi 
prudence  and  forethought  in  iManjiag, 
and  undertakinff  the  sof^orC  and  Kfd^ 
ment  of  a  fiunily.     If  a  labooier  M 
been  accustomed  to  abundance  ef  nos- 
risfaing  food,  to  decent  dotlui^  and  to  & 
comfortable  home,  he  would  be  i^irtistnBt 
from  marriage  bjr  a  ftar  of  losang  these 
comforts  himself  and  of  brin^ns  wm 
upon  his  wifo  and  fiunily.  He  wom  tfcw 
be  induced  to  defer  the  respoosihilitica  ^ 
marriage  until  he  should  be  better  ahk 
to  bear  them.  This  is  a  soosd  and  whofe- 
some  principle  ss  regards  an  individBsL 
and  is  conducive  to  the  wdfore  of  him- 
self and  his  fiunily.   It  is  not  less  sdvas- 
tageons  to  society  at  laige,  and  to  tU 
class  of  labourers  in  partkailar.     Thf 
suffering  and  demoraluatioo  of  ptntrtj 
are  avoided,  and  die  popoladon  bciz^ 
restrained  within  ressonable  limhi,  thr 
supply  of  labour  does  not  exceed  the  d^ 
mand.  A  labourer  cannot  have  too  oaij 
wants.   He  should  desire  good  food,  goud 
clothing,  a  cleanly  and  cc»nfortshle  hosK. 
and  education  for  his  children.    If  tk 
standard  of  wants  could  be  oniTcrsiI'j 
raised,  the  natural  price  of  labour  woaii 
rise  in  proportion ;  for  if  each  labooitr 
were  determined  not  to  render  hxmsctf 
unable  to  gratify  these  wants,  all  cocli 
command  ue  wages  that  would  9b^} 
them.    The  degree  in  which  this  pnoe- 
pie  operates  deiermines  the  natand  nK 
of  wages  and  the  condition  <^  the  work- 
ing classes.    Where  it  has  do  iBAiencc 


WAGES. 


[  683  ] 


WAGES. 


u  in  Ireland  and  many  parts  of  Asia, 
the  wages  are  only  sufficient  to  saroort 
life  npon  the  commonest  food,  ana  to 
pTOTide  the  most  squalid  clothing  and 
habitations.  In  more  ciTilized  countries, 
the  wants  and  pmdence  of  the  middle 
classes  extend  lower  in  the  scale  of  soci- 
ety, and  the  labonrerB  want  more  and 
en jo^  more  of  tiie  comforts  and  decencies 
of  life.  Happy,  indeed,  is  that  country 
in  which  the  natural  price  of  labour  is 
the  hiffheat  I  In  investigating  the  princi- 
ples of  population  in  reference  to  wages 
and  to  the  condition  of  the  labouring 
classes,  Mr.  Malthus  did  no  more  than 
apply  Uie  common  and  recognised  maxims 
of  individoal  prudence  to  uie  social  state 
of  the  poor.  He  laid  down  rules  for 
their  guidance,  which  every  richer  man 
would  require  to  be  observed  bpr  his  chil- 
dren; and  yet  he  has  been  ignorantly 
and  Tulgarly  defamed  by  many  of  that 
class  who  have  only  acquired  and  main- 
tained their  present  station  by  acting 
npon  the  very  principles  which  he  nei- 
ther suggested  nor  discovered,  but  the 
consequences  of  which  he  has  only  more 
scientifically  explained. 

The  general  market-rate  of  wages  de- 
pends upon  the  ratio  which  the  capital 
applied  to  the  employment  of  labour  bears 
to  the  number  of  labourers.  If  that  ratio 
be  great,  the  competition  of  capitalists 
must  raise  wages ;  if  small,  the  competi- 
tion of  labourers  amongst  each  other,  for 
employment,  must  reduce  them.  When- 
ever the  accumulation  of  capital  is  pro- 
ceeding more  rapidlj  than  the  increase  of 
population,  wages  will  be  on  the  increase, 
and  the  condition  of  the  working  classes 
will  be  continually  improving;  until 
some  check  has  been  given  to  the  increase 
of  capital,  or  until  the  growth  of  popu- 
lation (which  is  naturally  encouraged  by 
high  wages)  has  altered  the  relative  pro- 
portion of  capital  to  labourers,  and  re- 
duced the  market-rate  of  wages  to  the 
natural  rate.  While  the  general  rate  of 
▼ages  is  regulated  by  these  causes,  there 
are  various  circumstances  which,  by  in- 
creasing or  decreasing  competitioii  for 
employment,  tend  to  raise  or  depress  the 
"^ages  paid  to  persons  engaged  in  parti- 
cular occupations.  Some  of  the  princi- 
pal of  these  are— 


1.  The  agreeablenesB  or  disagreeable- 
ness  of  the  employments. 

2.  The  easiness  or  cheapness,  or  the 
difficulty  and  expense  of  learning  Uiem. 

8.  Their  constancy  or  inconstancy. 

4.  The  small  or  great  trust  diat  most 
be  reposed  in  those  who  carry  them  on. 

5.  The  probability  or  improbability  of 
succeeding  in  them. 

It  is  not  uncommon  to  bear  these  cir- 
cumstances stated  as  the  direct  and  imme- 
diate causes  of  high  or  low  wages  in  par- 
ticalar  employments ;  as  if  in  some  cas^ 
employers  voluntarily  save  high  wages, 
or  the  labourer  could  command  them 
merely  on  account  of  the  nature  of  the 
employment  Bat  the  relation  of  supply 
to  aemand  will  influence  wages  in  parti- 
cular employments,  as  it  does  the  price  of 
labour  generally,  and  of  other  commodi- 
ties ;  awl  the  circomatances  stated  above 
will  obviously  tend  to  increase  or  dimi- 
nish the  number  of  competitors  for  par- 
ticular employments.  More  will  uatu* 
rally  seek  an  agreeable  trade,  easily 
learned,  than  one  of  a  disagreeable  cha- 
racter and  difficult  to  learn.  All  descrip- 
tions of  skilled  labour  bear  a  higher  price 
than  unskilled  labour.  The  expense  of 
acquiring  the  knowledge  of  any  art  or 
trade  would  not  be  acquired  at  all,  unless 
the  person  who  had  incurred  it  were  better 
remunerated  than  others  who  have  no- 
thing to  offer  except  their  natural  strength 
and  mtelligence,  which  is  common  to  all 
men :  but  many  cannot  incur  the  expense 
of  learning  a  trade  if  they  would;  others 
are  too  indolent,  too  careless,  or  too  awk- 
ward ;  and  thus  the  class  of  skilled  work- 
men are  not  open  to  the  same  unlimited 
competition  as  other  classes  of  labourers, 
and  are  in  a  condition  to  command  higher 
wages.  Wherever  uncommon  skill,  ta- 
lent, or  lother  advantages  are  required, 
the  number  of  persons  actually  practising 
and  living  by  an  employment,  must  be 
comparatively  limited.  Most  persons  are 
deterred  from  attempting  to  learn  it  by 
the  fear  of  fulure,  and  many  who  attempt 
it  do  not  succeed  in  gaining  their  Uveli- 
bood  by  it  The  few  who  are  really  suc- 
cessful can  then  command  an  extraordi- 
naiy  reward  for  the  exercise  of  their  pe- 
culiar talents  or  acquirements.  The  world 
will  enjoy  the  advantage  of  them  at  any 
3l2 
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price,  not  being  sitisfied  with  any  less 
degree  of  excellent.  Even  if  an  nnu- 
sttal  ioflnx  of  skilled  labourers  into  any 
exnployment  sboold  lower  the  rate  of 
wages,  this  lower  rate  is  not  likely  to 
ooDtinue  very  long,  as  the  snperflnons 
number  would  seek  other  employments 
which  offered  a  higher  reward.  This 
result  is  facilitated  by  the  &ct  that  the 
ordinarily  hieh  price  of  skilled  labour 
causes  a  much  more  expensive  mode  of 
living,  and  thus  raises  the  natural  rate  of 
wages  of  skilled  labourers ;  or,  in  other 
words,  induces  them  to  regard  as  ueoes- 
saries  a  variety  of  comforts  which  are 
beyrad  the  reach  of  common  workmen. 
Wages  are  usually  calculated  in  money, 
and  are  called  high  or  low  according  to 
the  money  price  actually  paid;  but  the 
condition  of  the  labourer  is  obviously 
affected  by  the  price  of  commodities  as 
weU.  as  by  the  amount  of  his  wage&  If 
the  necessaries  of  life  be  cheap,  low 
money  wages  will  maintain  him  in  com- 
fort ;  if  they  become  dearer,  higher  wages 
will  not  improve  his  condition,  but  will 
leave  him  as  he  was.  Hence  it  becomes 
a  most  important  object  to  inquire  whether 
the  price  of  provisions  affects  the  rate  of 
wages.  The  disputes  which  have  arisen 
upon  this  question  would  seem  to  be 
chiefly  caused  by  attempts  to  apply  a 
universal  law  to  countries  and  employ- 
ments under  totally  different  circum- 
stances. Some  contend  that  as  wages  are 
repeated  by  supply  and  demand,  the 
price  of  provisions  cannot  affect  them; 
while  others  maintain  that  the  average 
prices  of  labour  and  of  food  must  always, 
for  long  periods  of  years,  conform  one 
with  the  other.  It  is  evident,  at  the  out- 
set, that  the  former  are  speaking  of  the 
market  rate  of  wages,  and  the  latter  of 
the  natural  rate ;  and  if  this  distinction 
be  borne  in  mind,  the  two  propositions 
may  easily  be  reconciled.  If  the  market 
rate  of  wages  be  high,  it  is  because  the 
demand  for  labour  is  greater  than  the  im- 
mediate supplv.  A  fall  in  the  price  of 
provisions  could  not  then  lower  the  rate 
of  wages,  because  the  supply  of  labour 
would  still  be  the  same ;  but  if  the  fall 
were  permanent,  the  condition  of  the 
labourer  would  become  so  easy,  that 
popolatii)n  voald  increase^  and  the  supply 


of  labour  would  be  more  abundiA  Tk 
market  rate  would  thus  be  bnn^im 
to  the  natural  rate,  unless  ^ii^  doi^ 
be  increasing  in  the  same  piofw&a  » 
the  supply  of  labour ;  and  any  iaoas  a 
the  pnce  of  food  must  then  dvck  dv 
growth  of  population,  limit  the  ss^ 
of  labour,  and  ultimately  laise  ws£& 
There  is  the  same  tendency  in  the  Bicfca 
price  of  labour  to  conform  to  tfaessfiEk 
price,  as  there  is  in  &e  market  vsb^d 
oonunodities  to  conform  to  their  lai 
value.  Both  labour  and  ooiiuiiodi&ss  trt 
equally  capable  of  increase  and  <£Ka- 
tion,  and  the  varying  causes  -vhick  e- 
courage  or  check  prodnctaon  adjoa  tig 
proportion  between  the  natural  or  coti 
price  and  the  market  price.  Bat  ia  scst 
countries  the  market  rate  of  wages  bit 
be  very  much  above  the  natnra]  rate,  aad 
in  others  nearly  the  same.  In  one  ooia- 
try  capital  may  be  increasing  more  re- 
pidly  than  population,  and  in  aooilttr  nee 
so  fisX.  It  is  clear  tiuU  a  rise  or  £dl  b 
the  price  of  food  cannot  inflnenee  the 
rate  of  wages  alike  in  all  tliese  oovntries. 
Where  the  wages  are  high,  and  capital  ii 
rapidly  accumulated,  any  ledaetion  ia 
the  price  of  food  and  other  eoaamodnks 
is  a  clear  gain  to  the  labourer,  uid  esa 
have  only  a  very  remote,  if  any,  efiea  ia 
lowering  wages;  but  where  wages  sr* 
already  redu^  to  the  natoral  rate,  and 
capital  is  not  increasing  ftsfier  than  po^a- 
lation,  wages  will  undoubtedly  rise  nd 
fall  with  any  permanent  increase  or  dimi- 
nution in  the  cost  of  subsistence. 

The  question  is  further  affected  by  the 
differences  which  exist  in  the  camai 
rate  of  wages  in  various  oooatrie*. 
Where  the  natural  rate  is  so  low  as  ocW 
to  afford  the  bare  means  of  existence,  the 
least  rise  in  the  price  of  food  must  be 
£ital  to  numbers  of  the  labouring  popob* 
don,  and,  by  thus  limiting  the  siq^y  *^ 
labour,  must  raise  its  price;  but  whett 
the  natural  rate  is  high,  the  lahcnrifr^ 
suffer  indeed  fWmi  a  rise  in  the  price  vi 
food,  but  their  existence  is  not  esdaa- 
gered,  the  supply  of  labour  is  not  dimi- 
nished, and  their  wages  oonseqoentlT  ^ 
not  rise.  From  these  drcumstaaees  it 
is  evident  that  ^e  precise  conditioQ  of  i 
country  ip  respect  to  capital,  populaiicB. 
and  wages  must  be  ascertained  bdbfc  it 
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can  be  determined  whether  the  price  of 
food  will  affect  the  money  rate  of  wages. 
It  may  however  be  generally  affirmed, 
that  in  proportion  as  the  market  rate 
approaches  to  the  natural  rate,  and  the 
latter  to  the  mere  cost  of  the  commonest 
subfiistence,  will  the  price  of  the  neces- 
saries of  life  affect  the  rate  of  wages. 

'When  the  causes  which  regulate  the 
price  of  labour  are  understood,  the  fblly 
and  injustice  of  any  legislation  to  fix  the 
rate  of  wages  are  obvious.    The  seller  of 
an  article  will  always  endeavour  to  ob- 
tain a  hi^h  price  for  it,  which  the  pur- 
chaser will  only  give  if  he  be  unable  to 
obtain  it  for  less.    Labour  is  the  most 
important  object  that  man  has  to  buy  or 
to  sell.     Each  will  make  the  best  bargain 
he  can,  and  in  this  no  law  ought  to  re- 
strain him.     Laws  may  purpose  to  affect 
wages  either  directly  or  indirectly.    Di- 
rect interference  with  the  rate  of  wases 
has  been    frequently   resorted   to.    By 
several  acts  of  parliament  a  legal  rate  of 
wages  in  particular  employments  was  or- 
dered to  be  settled,  from  which  any  devia- 
tions either  on  the  part  of  the  employer 
or  labourer  were  punishable.    (See  25 
Edw.  in.  Stat.  1;  34  Edw.  IIL  c  11; 
13  Rich.  n.  c.  8;  11  Hen.  VII.  c.  22; 
5  Eliz.  c.  4 ;  1  James  I.  c  6.)    Unless 
all  the  causes  of  high  or  low  wages  al- 
ready explained  be  visionary,  it  is  plain 
that  no  law  can  overrule  them  and  esta- 
blish a  legal  rate  different  from  that 
which  natural  causes  would  have  pro- 
duced.   It  may  embarrass  the  operations 
of  trade,  and  mischievously  disturb  the 
freedom  of  the  labour  market;  but  it 
cannot  attain  its  immediate  end— a  com- 
pulsory rate  of  wages.    The  experience 
of  this  fact  has  long  since  put  an  end  to 
any  such  legislation  in  this  country ;  but 
the  indirect  efiect  of  laws  upon  wages  is 
sdll  felt.    The  most  pernicious  interfe- 
rence with  wages  ever  effected  by  the  in- 
direct operation  of  a  hiw,  resulted  from 
the  mode  of  administering  the  laws  for 
the  relief  of  the  poor.     Before  these  laws 
were  altered  in  1834,  it  was  the  practice 
in  most  parishes*  especially  in  the  south 
of  Englimd,  to  give  relief  from  the  poor- 
rate  to  labourers  in  proportion  to  the 
number  of  their  children.    The  effect  of 
•  eoeh  a  i/stem  of  relief  was  to  remove  the 


ordinary  inducements  to  prudence  in  re* 
gard  to  marriage,  and  even  to  encourage 
improvidence.  The  fiurmers,  taking  ad- 
vantage of  the  addition  made  to  wages 
from  the  poor-rate,  offered  lower  wages 
than  would  have  sustained  a  fkmily ;  and 
the  labourer  accepted  them,  because  he 
was  indifferent  whether  he  received  his 
ray  from  his  employer  or  fh>m  the  parish. 
The  rate  of  wages  thus  became  fixed,  in 
agricultural  districts,  so  low  as  barely  to 
support  an  unmarried  labourer;  and  as 
the  parish  would  nudntain  a  fhmily, 
every  man  saw  that  by  remaining  single 
he  would  have  no  chance  of  improving 
his  condition,  and  that  by  mamage  he 
would  be  equally  well  and  often  better 
provided  for.  This  system  of  relief  in- 
juriously affected  both  the  market  rate 
and  the  natural  rate  of  wages.  The 
maiiset  rate  was  completely  disturbed; 
for  a  man  was  paid  not  according  to  the 
value  and  demand  for  his  services,  but  in 
proportion  to  the  number  of  his  fiunily. 
The  natural  rate  was  continually  under- 
going depression,  because  marriages  being 
encouraj^  without  reference  to  the  suffi- 
ciency of  wages  to  support  a  fiunily, 
population  was  extraordixuuily  promoted. 
At  the  same  time,  the  property  destined 
to  support  it  was  suffering  diminution,  by 
being  taxed  heavily  for  the  payment 
of  comparatively  unproductive  labour. 

The  only  sound  niode  of  rusing  wages 
and  improving  the  condition  of  a  people 
is  to  promote  and  encourage  the  increase 
of  the  general  wealth  of  a  oountoy 
[Wealth]^  by  every  means  which  legia* 
lative  science  points  out  as  best  suited  to 
that  end ;  and  at  the  same  time  to  remove 
obstructions,  and  give  fhcilities  to  the 
moral  and  intellectual  improvement  of 
the  working  classes.  By  these  means 
capital  will  be  increasing  with  the  natu- 
ral growth  of  population ;  while  the  la- 
bourers, with  better  habits,  will  be  less 
prone  to  reckless  improvidence,  and  con- 
sequently not  so  likely  to  outrun  the 
increase  of  capital. 

It  is  not  unusual  for  persons  in  par- 
ticular employments  to  desire  hi^er 
wa^  and  to  enter  into  combinations 
against  their  masters  in  order  to  obtain 
them.  Such  comlnnations  were  formerly 
prohibited  bodi  by  the  commoD  and  sta- 
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t«te  law  of  this  eoontry ;  but  siiifie  the 
5th  Geo.  IV.  c  95,  if  uiattended  with 
Tiokoce  or  intimidatioo,  they  are  not  on- 
lawful.  Unkoi  he  has  boand  himself  by 
a  contract,  every  man  has  a  right  to  gire 
or  withhoU  his  own  labour  as  ne  pleases ; 
bat  he  has  no  right  to  preTcnt  others 
from  disposinff  of  tiieir  labour.  But  the 
only  mode  or  rendering  a  oomlxnation 
effectual  is  to  ezclode  ftesh  workmen, 
which  frequently  can  only  be  done  by 
molestation  uid  threat^  which  are  gab- 
yenire  of  the  freedom  and  peace  of 
society.  Strikes,  temperately  oondncted, 
cannot  in  principle  be  condemned :  being 
often  a  neeesnurir  protectioQ  to  the  work- 
ing classes.  Wiien  masters  are  not  deal- 
ing fidrly  with  their  workmen,  the  fear  of 
a  strike  may  often  ocmtrol  them ;  especi- 
ally as,  when  acting  unjustly,  they  would 
Had  a  dilBculty  in  obtuning  new  hands. 
But  where  the  cause  of  a  s^e  or  com- 
bination is  not  an  occasional  dispute  con- 
eeniing  wages,  but  an  attempt  to  limit 
the  number  of  workmen  by  compulsory 
regulations  and  bye-laws,  sjod  to  dictate 
to  their  empkyyers,  it  is  iigurions  to  trade, 
and  ultimately  to  the  parties  themselTes. 
To  the  labouring  dasses  at  large  such 
combinations  cannot  be  beneficial.  When- 
ever they  are  sucoessfnl,  it  is  by  exclud- 
ing many  competitors,  who  are,  of  course, 
injured  by  the  exclusion.  The  labour 
market  most  become  clogged  by  a  mass 
of  excluffive  trades,  which  render  it  diffi- 
cult to  find  employment  The  injury 
suffered  by  trade  in  consequence  of  the 
artifidal  umits  to  the  supply  of  labour 
and  the  unnaturally  hig^  wages,  must 
also  haTS  the  effect  of  diminishing  capital, 
and  consequently  the  means  of  employing' 
labour. 

(Adam  Smith's  Wealth  of  Nations; 
Kicardo's  Political  Economy  attd  Taxor 
tion;  M*Culloch's  PrincipUscf  Political 
Economyj  Malthus,^GBatiy  on  Populatioiu) 

WAIP.  If  the  goodb  of  an^  person 
were  stolen,  and  the  thief  thinlonff  that 

Sursnit  was  made  after  him,  flec^  and 
uring  his  flight  waived  or  abandoned 
the  goods*  they  became  waif,  and  were 
forfeited  to  the  king.  The  king  could 
grant  the  ri^t  of  waif  to  others;  and 
many  lords  of  manors  were  entitled  to 
waif  by  prescription  or  presumption  of 


an  antient  grant  to  that  eflecC  Stfuii 
could  become  waif  whick  were  ast  A|a- 
session  of  the  thief  at  the  tiae  tf  ha 
flight  Therefore  if  he  caocadri  ic 
goods,  or  placed  them  in  a  h«ae,v'dt 
a  horse  at  an  inn  in  pledge  far  ksnrtL 
and  afterwards  fled,  the  goods  dad  as 
become  waif. 

It  was  necessary,  in  order  in  ee^ki 
the  title  of  the  king  or  lord  of  the  nsas 
to  wai^  that  it  should  be  taken  pit  wiii 
of  by  some  one  on  his  behalf;  ottww 
the  ori^nal  owner  was  not  barred  inm 
reoovenng  his  goods  at  any  time,  sad  2f 


he  seized  them  first,  ihej  renaaed  ^ 
property.  Various  other  roles  si  & 
waif  are  merely  legal  curiosities. 

Lord  Coke  mstinguishes  betweea  vsif 
which  was  stolen  property,  and  the  gse^ 
which  were  the  property  ai  a  person  wfe 
fled  for  a  felony,  which  goods  were  alvsp 
forfeited  on  proof  and  finding  by  a  juj 
of  the  feet  of  flight,  even  thoagh  ibe 
party  were  acquitted  of  the  fekm j.  ^ 
7  &8  Geo.  IV.  C29,  s.  57,  tiie  eoort  be- 
fore  whom  a  prisoner  is  convicSed  ks 
power  in  all  cases,  without  restridiea  » 
to  time,  to  make  restitution  of  stola  pn>- 
perty  to  the  owner,  except  as  to  acfo- 
tiable  instruments  in  the  hands  of  panie» 
who,  without  notice,  have  given  vaioe  lor 
them  :  and  by  7  &  8  Gea  IV.  c.28^5.  5, 
the  jury  are  no  longer  to  be  diargede 
inquire  whether  a  prisoner  fled  for  ties- 
son  or  felonv,  and  there  is  now  no  ferfo- 
ture  for  sn<m  flight 

(5  Co.,  109:  Com.  Dig.  tit  *  Wsafe."; 

WALES,  PRINCE  OF,  is  die  tide 
usually  borne  by  the  eldest  son  or  hek 
apparent  of  the  Kinc  or  Queen  Begasat 
of  Great  Britain  and  Ireland.  Before tte 
reign  of  Edward  I.  die  eldest  son  of  dv 
Prince  was  called  the  Lord  Prince.  Tb^ 
title  of  Princes  of  Wales  originally  (£s- 
tinguished  the  native  princes  of  that  ooan- 
try.  Henry  III.,  in  die  .S9th  year  of  tii 
reign,  gave  to  his  son  Edward  (aftennnk 
Edward  I.)  the  principality  of  Wales  sad 
earldom  of  Chester,  but  rather  as  an  ofiee 
of  trust  and  aovemment  than  as  a  ^Mciii 
title  for  the  hdr  apparent  to  bis  crows. 
When  Edward  afterwards  became  fcia^ 
he  oonquered,  in  1277,  Llewellyn  asd 
David,  Uie  last  native  Princes  of  Wsks» 
and  united  the  kingdom  of  Wales  with 


VJ^AJUES,  PRINCE  OF.        [  887  ]    WABEHOUSING  SYSTEM. 


le  crown  of  Elngland.  There  is  a  tra- 
Ition  that  Kd  ward,  to  satisfy  the  national 
ielings  of  the  Welsh  people,  promised  to 
ive  them  a  prince  without  blemish  on 
is  honoar,  a  Welshman  by  birth,  and 
>ne  who  could  not  speak  a  word  of  Eng- 
Lsh.  In  order  to  mlfil  his  promise  lite- 
ally,  he  had  sent  the  queen  Eleanor,  to 
«  confined  at  Caernarvon  Castle,  and  he 
nvested  with  the  principality  her  son, 
inward  of  Caernarvon,  then  an  in&nt, 
md  caused  the  barons  and  great  men  to 
lo  him  homage.  Edward  was  not  at  that  • 
ime  the  king^  eldest  son,  baton  the  death 
of  his  brother  Alphonso,  he  became  heir 
apparent,  and  from  that  time  the  title  of 
Prince  of  Wales  has  ever  been  borne  by 
the  eldest  son  of  the  king.  The  title  is 
not  inherited,  but  is  conrerred  by  special 
creation  and  investiture;  and  was  not 
always  giTen  inunediately  on  the  birth 
of  the  heir  apparent  Edward  II.  did 
not  create  his  son  Prince  of  Wales  till  he 
was  ten  years  old,  and  Edward  the  Black 
Prince  was  not  created  until  he  was  about 
thirteen. 

The  eldest  son  of  the  king  or  queen  reg- 
nant is  by  inheritance  Duke  of  Corn- 
wall.    Edward  the  Black  Prince  was  first 
created  Duke  of  Cornwall  on  the  death  of 
John  of  Eltham,  his  uncle,  who  was  the 
last  Earl  of  Cornwall;  and  by  the  grant 
nndcT  which  the  titie  was  then  conferred, 
in  the  Uth  Edward  III.,  the  dukedom  is 
inherited  by  the  eldest   living  son  and 
heir  apparent    If  the  duke  succeed  to  the 
crown,  the  duchy  vests  in  his  eldest  son 
and  heif  apparent :  but  if  there  be  no 
eldest  son  the  dukeaom  remains  with  the 
king,  the  heir  presumptive  being  in  no 
case  entitied  to  it    The  Black  Prince 
^was  also  created  by  his  &ther  Earl  of 
Chester  and  Flint    By  the  statute  21 
Richard  II.  c.  9,  the  earidom  of  Chester 
'Was  erected  into  a  principality,  and  it  was 
enacted  that  itshotud  be  given  only  to  the 
Itinfli's  eldest  son.    Although  that  statute, 
"^th  all  the  others  in  that  parliament, 
was  repealed  by  the  1st  Henry  IV.  c.  S, 
the  earldom  has  ever  since  been  given 
torether  with  the  principality  of  Wales. 

The  titles  now  borne  by  the  Prince  of 
Wales  are  "  Prince  of  Wales  and  Earl  of 
Chester,  Duke  of  Saxony,  Duke  of  Corn- 
wall and  Rothsay,  Earl  of  Carrick,  Baron 


of  Renfrew,  Lord  of  the  Isles,  Great 
Steward  of  Scotland."  As  to  the  Duchy 
of  Cornwall,  see  Civil  List,  p.  515. 

(Sclden's  Titles  of  Honmtr^jant  ii.  c. 
5 ;  Connack's  Account  of  the  Princes  of 
Wales,  8vo.  1751.) 

WAPENTAKE.    [Shirr] 

WAR.  [Blockade;  International 
Law.] 

WARD.    [Guardian  ;  Tenure.] 

WARDS.  [Municipal  Corpora- 
tions, p.  386  J 

WARDS,  COURT  OF.  The  Court 
of  Wards  and  Liveries  was  established 
by  the  statute  32  Henry  VIIL  c.  46,  to 
superintend  the  inquests  which  were  held 
after  the  death  of  any  of  the  king's  tenants 
by  kni^hf  s  service,  for  the  purpose  of 
ascertaminff  what  lands  the  tenant  died 
seised  of,  wno  was  his  heir,  whether  the 
heir  was  an  infant ;  and  thus  what  rights 
accrued  to  the  kins  in  the  shape  of  relief^ 
primer  seisin,  wardship,  or  marriage. 

By  the  statute  passed  in  the  first  Par* 
liament  of  Charles  II.  (12  Charles  II. 
c  24),  the  Court  of  Wards  was  abolished. 
The  preamble  of  the  statute  states  that  it 
had  been  intermitted  since  Feb.  24,  1645. 
[Guardian;  Knight's  Service.] 

WARDSHIP.     [Knight's  Service.] 

WAREHOUSING  SYSTEM  is  a  Cus- 
toms regulation,  by  which  imported  arti- 
cles may  be  lodged  in  public  warehouses 
at  a  moderate  rent,  witnout  being  charge- 
able with  duty  until  they  are  tiiken  out 
for  home  consumption,  and  are  exempt 
firom  duty  if  re-exported.  This  regula- 
tion eives  valuable  fkdlities  to  trade,  is 
beneficial  to  the  consumer,  and  ultimately 
to  the  public  revenue.  Where  no  such 
system  exists,  the  merchant  must  either 
pay  tiie  duty  on  every  article  as  soon  as 
It  is  landed,  or  must  enter  into  a  bond 
witii  sureties  for  payment  at  a  future 
time.  If  he  pays  at  once,  he  is  obliged 
to  advance  a  larse  capital,  on  which  in- 
terest must  be  cnarged  to  the  consumer 
until  tiie  goods  be  sold;  or  he  must 
effect  an  immediate  sale,  perhaps  at  an 
inadequate  profit,  or  even  at  a  loss,  in 
order  to  raise  the  ftinds  necessary  to  pay 
the  duty.  If  he  wishes  to  defer  the  pay- 
ment until  the  market  shall  offer  an  ad- 
vantageous sale,  he  may  find  it  diificult 
to  induce  persons  to  N^oome  his  sureties, 


WAREHOUSING  SYSTEM.    [  888  ]    WAREHOUSING  STSTQL 


and,  when  he  has  sooceeded,  he  may  in- 
volve them  in  rain.  The  result  of  these 
difflcoltieB  is  that  none  hat  wealthy  capi- 
talists can  import  articles  on  which  heavy 
dattes  are  charged,  and  the  trade  in  sa<£ 
articles  is  limited,  to  the  injary  of  the 
ooDsomer.  The  immediate  payment  of 
castoms  dnties  also  obstructs  the  carry- 
ing trade  of  a  coontry,  by  making  the  re- 
exportation of  articles  more  tronbleaome 
as  well  as  more  expensive. 

The  first  British  statesman  who  pro- 
posed a  remedy  for  these  evils  was  Sir 
Robert  Walpole,  in  his  celebrated  Excise 
scheme,  in  1733.  His  object  was  to 
unite  the  Excise  laws  with  those  of  the 
castoms  as  regarded  wines  and  tobacco, 
and  to  charge  a  small  duty  immediately 
on  importation,  and  the  remainder  on 
being  removed  from  the  Excise  ware- 
houses for  home  consumption.  Speaking 
of  tobacco,  he  thus  explained  his  pro* 
posal : — '*  If  the  merchant's  market  be  for 
exportation,  he  may  apply  to  his  ware- 
house-keeper, and  take  out  as  much  for  that 
purpose  as  he  has  occasion  for,  which, 
when  weighed  at  the  custom-house,  shall 
be  discharged  of  the  three  forthings  per 
pound  with  irhidi  it  was  charged  upon 
importation;  so  that  the  mercumt  may 
then  export  it  without  any  flirther  trou- 
ble. But  if  his  market  be  for  home  con- 
sumption, that  he  shall  then  pay  the 
three  fiirtlungs  charged  upon  it  at  the 
oostom-houseupon  importation;  and  that 
^en,  upon  callmg  his  warehouse-keeper, 
he  may  deliver  it  to  the  buyer,  on  paying 
an  inland  duty  of  4d.  per  pound  to  the 
proper  officer  appointed  to  receive  the 
same."  Walpole  clearly  foresaw  the  ad- 
vantages of  his  scheme  to  the  carrying 
trade.  <"  I  am  certain,*'  he  said,  "  that  it 
will  be  of  great  benefit  to  the  revenue, 
and  will  tend  to  make  London  a  fi^ 
port,  and,  by  consequence,  the  market  of 
the  world."  This  wise  plan,  unfortonately 
for  English  commerce,  was  not  permitted 
to  be  carried  into  effect 


tem 


The  advantages  of  the  warehousing  sys- 
m  were  most  forcibly  pointed  out  by 


\ 


Dean  Tucker  in  1748,  m  his  <  Essav  on 
the  Advantages  and  Disadvantages  which 
respectively  attend  Great  Britain  and 
France  with  respect  to  Trade,'  and  after- 
wards by  Adam  Smith,  in  his '  Wealth  of 


Nations ;'  but  it  was  not  cstahliikdUR 
1803  (43  Geo.  III.  c  132).     IV  K^ 
which  warehousing  is  now  regahi^iat 
8th  &  9th  Vict,  c  91.    The  loids  eoMS- 
sioners  of  the  treasory  mre  gmptf^tufi  d 
determine  the  ports  at  which  goo^  w^ 
be  warehoused,  and  the  warefanBan 
which  particolar   descripciaas  ot  mti^ 
chaiidise  may  be  depositeo.    The  wis 
regulations  and  restrictioQs  vnder  vkki 
warehousing  is  oondocted,  and  the  pan 
to  which  the  privil^;e  is  exJcDM,  art 
folly   explained    in    Ellis's   «  Cqeibk. 
Laws,  and  Regulations,'  vol.  u^  pp.  3«^ 
377.  edition  1841 ;  and  '  Yearly  JonaS 
of  Trade,'  for  1846,  by  Charles  I\ipe. 

The  main  objection  to  Sir  Bobett  Wsi- 
pole's  scheme  was  that  the  wareho«a| 
was  compulsory ;  bat,  under  dw  exiati^ 
law,  it  is  at  the  o^tkm  of  the  impuitei. 
Amongst  other  pnvilges  enjoyed  by  tke 
merdumt,  he  may  remove  any  merohsa- 
dize  from  one  port  to  another,  cidwr  hj 
sea  or  inland  carriage,  to  be  warehoawd 
a^ain.  The  revenue  is  said  to  ^ve  sv- 
tained  little  or  no  loss  in  these  removak 
and  it  naturally  becomes  a  qoestioii,  Wb j 
should  warehousing  be  coafined  to  near 
ports?  It'  is  obvious  that  the  power  ti 
warehousing  on  the  spot  must  be  a  gnat 
convenience  to  the  merchants  and  traden 
of  inland  towns,  and  no  reaaon  can  be 
assigned  for  not  conceding  it,  exeepi  inse- 
curity to  the  revenue.  Bnt  if  goods  aisy 
be  removed  with  safety  froai  London  lo 
Hull,  they  could  be  removed  with  eq«l 
safoty  from  Liverpool  to  Manchester,  or 
frx>m  Hull  to  York.  Government  would 
incur  no  expense  in  erecting  warjwusri, 
as  the^  w<mld  be  provided  fay  privsk 
capitalists,  in  the  same  manner  as  the 
docks  and  warehouses  in  London*  Iiva<> 
pool,  and  other  ports.  A  committee  of 
the  House  of  Commons  rqmrted,  in  lS4a» 
''that  the  privilege  of  mkTing  bonfiac 
warehouses  may  be  conceded  to  inlaBd 
towns,  onder  due  restrietioDs  and  regaia- 
tions,  with  advantage  to  trade  and  nktj 
to  the  revenue;"  and  by  act  7  &  8  Vict 
c  31,  the  privilege  was  ooofoned  upon 
Bfa^chester;  bat  no  other  inland  lopva 
has  obtained  a  similar  conoessioa. 

The  advantages  of  warehoosing  ham 
been  understood  in  various  foragn  coo- 
tries  as  well  as  in  England.    So  ha; 
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ince  as  1664,  M.  Targot  established  it 
n  France;  but  it  was  discontinued  in 
668,  except  for  merchandize  imported 
rom  the  East  and  West  Indies  and  Gai- 
lea,  or  exported  thereto.  In  1805  the 
iystem  was  re-established  in  a  more  ex- 
ensive  manner,  but  was  confined  to  cer- 
aiD  sear  ports,  until  1832,  when  it  was  ex- 
tixided  to  several  of  the  principal  cities 
Q  the  interior.  Warehousing  both  at 
he  ports  and  at  certun  inland  towns  is 
permitted  in  Holland.  In  Belgium,  Den- 
nark,  and  other  commercial  countries, 
lie  system  has  also  been  adopted.  In  the 
CJnited  States  of  America,  its  adoption  was 
recommended  not  only  on  account  of  its 
importance  to  trade,  but  for  a  novel  reason 
— Its  republican  tendency.  The  presi- 
lent,  in  his  message  of  December,  1842, 
said  that,  without  such  a  system  of  pay- 
ing the  duties,  "the  rich  capitalist, abroad 
Bs  well  as  at  home,  would  possess,  after  a 
short  time,  an  almost  exclusive  monopoly 
of  the  import  trade,  and  laws  designed 
for  the  benefit  of  all  would  thus  operate 
for  the  benefit  of  the  few— a  result  wholly 
anoongaiial  with  the  spirit  of  our  insti- 
tutions, and  anti-repubUcan  in  all  its  ten- 
dencies." 

WARRANT.  A  warrant  is  a  del^;a- 
tioD  by  A,  who  has  power  to  do  some  act, 
of  that  power  to  B.  As  a  man  has  power 
to  manage  his  own  concerns,  he  may  give 
a  warrant  of  attorney  to  another  to  actor 
manage  on  his  behalf.  A  sheriff  who 
has  power  to  arrest,  &c,  may  give  a 
warrant  to  his  bailiff  to  act  for  him.  A 
landlord  who  has  power  to  make  a  dis- 
tress upon  his  tenant  may  give  a  warrant 
of  distress  to  another  for  that  purpose. 
A  magistrate  who  has  authority  to  bring 
before  him  persons  who  are  within  his 
jurisdiction,  and  reasonably  suspected  of 
having  committed  certain  ofifences,  may 
make  a  warrant  to  others  to  do  that  act 
A  warrant  should  be  in  writing,  and 
ought  to  show  the  authority  of  the 
person  who  makes  it,  the  act  which  is  au- 
thorized to  be  done,  the  name  or  descrip- 
tion of  the  party  who  is  authorized  to 
execute  it,  and  of  the  party  against  wfapm 
it  is  made;  and  in  criminal  cases,  the 
grounds  upon  which  it  is  made.  The 
sense  in  which  the  word  warrant  is  more 


generally  known  relates  to  criminal 
matters.  A  justice  of  the  peace  has 
power  within  his  own  jurisdiction  to  ap- 
prehend a  person  whom  he  has  seen  com- 
mit an  offence  in  which  he  has  jurisdic- 
tion. He  may  also  verbally  direct,  that 
is,  give  a  verbal  warrant  to  others  to 
arrest  such  person  in  his  own  presence. 
He  may  also  ffive  a  warrant  in  writing  to 
apprehend  in  his  absence  such  person,  or 
any  person  against  whom  he  has  reason- 
able cause  of  suspicion  from  the  informa- 
tion of  others.  The  warrant  should 
always  be  under  the  hand  and  seal  of 
the  justice.  It  should  be  addressed  to 
the  constable  or  constables,  or  to  some 
private  person  by  name ;  and  the  constable 
or  the  private  person  acting  within  the 
justice's  jurisdiction  will  not  be  liable  fi>r 
any  of  the  consequences  of  obeying  a 
proper  warrant  The  warrant  diould 
name  the  person  against  whom  it  is 
directed.  A  warrant  to  apprehend  all 
persons  suspected,  or  all  persons  guilty, 
&C.,  is  ille^ ;  for  the  pointing  out  the 
individual  person  to  be  apprehended  is 
the  function  of  the  justice,  not  of  the 
officer.  The  law  as  to  this  was  laid  down 
by  Lord  Mansfield  in  the  case  of  Money 
V.  Leach,  3  Bur.  1742,  where  the  warrant 
being  of  the  form  called  a  ^neral  war^ 
rant,  and  which  had  been  m  use  since 
the  Revolution  down  to  that  time,  direct- 
ing the  officers  to  apprehend  the  '  authors, 
printers,  and  publishers'  of  the  famous 
No.  45  of  the  '  North  Briton,'  was  held 
to  be  illegal  and  void.  The  warrant 
should  also  set  forth  the  time  and  place 
of  making  it,  and  the  cause  for  which  it 
is  made.  A  warrant  may  be  to  bring  the 
party  before  the  justice  who  grants  it,  or 
befbre  any  justice  of  the  same  county. 
A  warrant  of  a  justice  of  one  county  can- 
not be  executed  in  another  until  it  has  been 
backed,  that  is,  signed  by  some  justice  in 
that  other  county ;  and  the  same  provision 
has  been,  also  enacted  with  respect  to 
warrants  granted  in  any  one  of  the  three 
kingdoms,  and  requiring  to  be  executed 
in  any  other.  But  a  warrant  granted  by 
one  of  the  judges  of  the  Court  of  Queen's 
Bench  is  testra  England,  and  may  be 
executed  in  any  part  of  the  kingdom.  A 
warrant  is  in  force  until  it  has  been  ex- 


WARKEN. 


[890] 


WABREN. 


ecuted,  if  the  justice  who  granted  it  be 
still  alive.  An  officer  to  whom  it  b  ad- 
dressed is  indictable  if  he  neglects  or 
refines  to  act  upon  it  He  is  justified  in 
apprehending  the  narty  at  any  time,  and 
in  breaking  open  toe  doors  of  a  hoose ; 
bat  he  ought  first  to  make  known  to  those 
within  the  cause  of  his  comiug»  his  autho- 
rity, and  to  request  their  assistance.  After 
the  party  is  apprehended,  the  officer  ought 
fortnwiUi  to  carry  him  wherever  he  is 
directed  by  the  warrant  Much  of  what 
has  been  said  as  to  a  warrant  of  appre- 
hension is  equally  applicable  to  a  Warrant 
of  Commitment,  which  is  the  document 
by  which  a  justice  authorizes  a  commit- 
ment of  a  party  to  prison,  either  to  sufier 
a  summary  punishment  or  to  await  his 
trial.  The  same  matters  are  essential  as 
to  showing  the  authority,  the  parties,  the 
cause,  and  the  purpose  of  the  warrant 
A  Search  Warrant  is  a  document  which 
•nthorixes  a  search  to  be  made  for  stolen 
goods.    (Bum's  Justice.) 

A  Warrant  of  Attorney  is  a  writing  by 
which  a  man  authorizes  another  to  do  an 
act  fi)r  him,  or  as  his  agent  or  deputy. 
[Letter  or  Power  op  Aptornet.] 
But  the  term  is  most  commonly  applied 
to  cases  where  a  party  executes  an  instru- 
ment of  that  name,  autiborixin^  another 
to  confess  judgment  against  him  in  an 
action  for  a  certain  amount  named  in  the 
warrant  of  attorney.    [Cognovit.] 

WARRANT  OP  ATORNEY  AND 
COGNOVIT.     [CoonovitJ 

WARREN.  A  Free  Warren  is  a 
franchise  which  gives  a  right  to  have  and 
keep  certain  wild  beasts  and  fowls,  called 
game,  within  the  precints  of  a  manor,  or 
any  other  place  of  known  extent,  whereby 
the  owner  of  the  franchise  has  a  property 
in  the  game,  and  a  right  to  exclude  all 
other  persons  from  hunting  or  taking  it 
It  is  stated  by  Blackstone  (2  Comm.  417), 
that  originally  the  right  of  taking  and 
destroying  game  belonged  exclusively  to 
the  kinff ;  and  it  is  certain  that  this  fran- 
chise, like  that  of  a  chace  or  park,  must 
either  be  derived  from  a  royal  grant,  or 
ft'om  prescription,  which  supposes  a  grant 
The  taw  is  thus  settled  in  the  Case  of 
Monopolies  (11  Bep^  87,  b.),  where  it  is 
said  that  '*  none  can  make  a  park,  chaoe, 


or  warren  without  the  king's  liflesee,  fa 
that  is  quodammodo  to  appropriate  iaa 
creatures  which  are  fer^s  mainrtt  tt  m- 
litu  in  bonis  to  hinoisel^  and  to  tocd, 
them  of  their  natural  liberty."  It  ii  ^t 
opinion  of  Spelmann  (  GiotB.  in  yoe.  ^9- 
renna)  that  free  warren  was  iatndKtf 
intoE^land  by  the  Normans;  andi^ 
are  many  instances  of  soch  graati  bj  th 
English  kings  subsequent  to  the  C& 
quest 

Free  warren  cannot  appertain  toansv 
except  by  prescripti<m ;  and  even  vfe 
held  with  the  manor,  it  does  not  pesb 
a  grant  of  the  manor  witfaoat  tibe  sffE> 
tenanoes ;  nor  if  it  be  held  in  groa,  vi 
it  pass  by  a  gran  t  of  the  manor  and  aj^e^ 
tenances.  (3N.&M.  671.)  Thtgmsi 
rights  with  respect  to  game  whidi  bov 
belonff  to  lords  of  manors  are  wsted  = 
them  by  statute.    [Man<».] 

It  does  not  appear  that  the  crawa  ef? 
had  the  right  of  granting  fiee  warra  a 
one  person  over  the  lands  of  aaod^- 
though  such  a  right  might  be  enjoy^  ^ 
prescription.  The  ng^t  of  free  wana 
over  the  land  of  another  miglit  also  arar 
iftider  other  circumstances,  as  wbes  i 
man,  having  free  warren  ovto*  oerti3 
lands,  aliened  them,  lesernng  tfaevc^ 
ren.    (8  Rep.,  108) 

A  warren  may  lie  open,  and  there isK 
necessity  of  enclosing  it,  as  there  is  of  i 
park.  (4  Inst,,  318.)  The  beasts  d 
warren  appear  to  be  only  hares  and  rab- 
bits ;  and  the  fowls  of  warren  are  pB^ 
tridges  and  pheasants,  thon^  sooe 
add  quails,  woodcocks,  and  water-fevi 
( Terms  de  la  Ley,  589.)  The  grtote 
of  free  warren  acquired  thereby  theri^ 
to  appoint  a  person  to  watch  over  i&c 
preserve  the  same,  called  a  waiteuB 
who  is  justified  in  killing  dogSi,  polecat 
or  other  vermin  which  he  finds  iUrbi^ 
ing  or  destroying  the  game  (Cro.Jac.4'. 
and  by  21  Edward  I.  a.  2,  entitled  i^ 
Malefactoribus^  ever^  forester,  ^mrba^s 
warrener  was  authorized  to  kill  peRcsft 
trespassing  in  forests,  parks,  or  warresL 
who  resisted  and  refuscKi  to  render  tks- 
selves. 

'The  flranchise  of  free  warren  still  exsi 
in  some  places,  and  is  viewed  as  an  i^ 
tolerable  remnant  of  fendaliwn. 
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WASTE,  says  Coke  (Co.  Lift  53), 
*  vastum  dicitar  a  Tastando,  of  wastiug  and 
lepopulating ;"  bnt  he  giVes  no  farther 
lefinition.  The  notion  of  waste  seems  to 
)e  when  a  tenant  for  years,  by  the  cour- 
:esy,  by  dower,  or  for  life,  so  deals  with 
laud,  or  sach  things  as  are  attached  to  the 
ml,  as  to  destroy  them  or  greatly  damage 
;hem.  Accordingly  the  old  action  of 
praste  lay  against  such  tenants  b^  him 
irho  had  the  immediate  estate  of  mheri- 
ance.  Waste  is  either  volmUarif,  which 
s  an  act  of  commission,  or  permissive, 
which  is  a  matter  of  omission  only. 

Voluntary  Waste  chiefly  consists  in 
V'lliug  timber  trees,  pulling  down  houses, 
)r  permanently  altering  any  part  of  a 
}ouse,  in  opening  new  mines  or  quarries, 
n  changing  the  course  of  husbandry,  and 
in  the  destruction  of  heir-looms. 

Permissive  Waste  consists  chiefly  in 
iUowinff  the  buildings  upon  an  estate  to 
^  to  decay.  It  is  a  general  rule  that 
the  waste  which  arises  from  the  act  of 
Sod  is  excuseable,  as  if  a  house  fiills  in 
con8e<juenoe  of  a  tempest  But  if  the  de- 
struction of  the  house  by  the  tempest  has 
been  owing  to  its  being  out  of  repair,  the 
tenant  is  ffuilty  of  waste :  and  so  he  will 
t)e  if  he  £>  not  repair  a  house  which  has 
been  uncovered  or  damaged  only  by  a 
tempest  In  the  same  manner,  if  the 
banks  of  a  river,  while  in  a  state  of  proper 
repair,  are  destroyed  by  a  sudden  flood, 
the  tenant  is  not  answerable.  (1  Inst^ 
53  a,  b.)  The  rule  applies  also  to  the 
sase  of  a  house  burnt  down  by  accident 
[6  Ann.  c  31,  8.  6.)  Bnt  in  these  and 
ill  similar  cases  the  tenant  will  still  be 
bound  to  repair  or  rebuild,  if  he  has  en- 
tered into  a  general  covenant  to  repair. 
[Tehant  and  Landlord.] 

Tenants  in  tail,  as  they  have  estates  of 
inheritance,  are  entitled  to  commit  every 
kind  of  waste ;  bnt  this  power  continues 
ind  can  be  exercised  only^during  the  life 
of  the  tenant  in  tail.  When  it  is  said 
that  a  tenant  in  tail  ma^  commit  every 
kind  of  waste,  the  meaning  is  that  he  can  do 
those  acts  to  the  land  which  tenants  who 
have  not  an  estate  of  inheritance  cannot  do. 
Tenants  in  tail  after  possibili^  of  is&ue 
extinct,  are  not  impeachable  for  waste, 
but,  like  tenants  fi>r  liib  when  their  es- 


tates are  given  without  impeachment  of 
waste,  they  may  be  restrained  from  wilfully 
destroying  the  estate.  (2  Cha.  Ca.  32.) 
A  mortgagee  in  fee  in  possession  has  a 
ri^ht  at  law  to  commit  any  kind  of  waste, 
being  then  considered  as  the  absolute 
owner  of  the  inheritance ;  bnt  he  will  be 
restrained  by  a  court  of  equity,  which 
will  direct  an  account  of  timber  cut  down, 
and  order  it  to  be  applied  in  reduction  of 
the  mortgage  debt  (2  Vem.  392.) 
Copyholders  cannot  unless  there  be  a 
special  custom  to  warrant  it,  commit  any 
kind  of  waste,  and  every  species  of  waste 
not  warranted  by  the  custom  of  the  manor 
operates  as  a  forfeiture  of  the  copyhold. 
(13  Hep^  68.) 

The  original  remedy  fbr  waste  was 
that  under  the  statute  of  Marlbridge,  52 
Henry  III.  c  24,  which  gave  to  the 
owner  of  the  inheritance  an  action  of 
waste  against  the  tenant  for  life,  in  which 
he  was  entitled  to  recover  full  damages 
for  the  waste  committed.  But  as  this 
remedy  was  often  found  inadequate,  it 
was  enacted  by  the  statute  of  Gloucester, 
6  Edw.  I.  c.  5,  that  the  place  wasted 
should  be  recovered,  together  witii  treble 
damages  for  the  injury  done  to  the  inhe- 
ritance. No  person  was  entitled  to  an 
action  of  waste  against  the  tenant  for  life 
under  these  statutes,  except  him  who  had 
the  estate  of  inheritance  immediately  ex- 
pectant on  the  determination  of  the  estate 
for  life ;  so  that  if  there  were  an  existing 
estate  of  freehold  interposed  between  the 
estate  for  life  and  that  of  inheritance,  the 
right  of  action  was  suspended.  (1  /nsf., 
53,  b.)  The  action  of  waste  had  long 
given  way  to  the  much  more  expeditious 
and  easy  remedy  by  an  action  of  trespass 
on  the  case  in  the  nature  of  waste,  which 
may  be  brought  by  the  person  in  rever- 
sion or  remainder  for  life  or  fbr  years, 
as  well  as  in  fee,  and  in  which  the  plain- 
tiff is  entiUed  to  costs,  which  he  could  not 
have  in  an  action  of  waste  (2  Saond., 
252,  n.  7);  and  the  writ  of  waste  is  now 
finally  abolished  by  the  3  and  4  Wm.  IV. 
c.  27,  s.  36.  It  seems  that  there  was 
formerly  no  remedy  for  mere  permissive 
waste  ai\er  the  death  of  the  tenant 
though  if  the  estate  of  the  tenant  was  be- 
nefits by  the  iigory  inflicted,  as  if  money-. 
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was  derived  to.  it  from  the  sale  of  trees 
cat  down,  an  action  for  the  value  of  the 
property  might  have  been  sustained 
against  the  executor.  (Cowp.  376.) 
Now  however,  b^  the  3  and  4  Wm.  IV. 
e.  52,  8.  2,  remedies  by  action  of  trespass 
or  trespass  on  the  case  are  given  against 
the  executors  of  any  deceased  person  for 
any  wrong  committed  by  him  in  his  life- 
time agunst  the  real  or  personal  property 
of  another  within  six  months  of  his  deau, 
provided  the  action  be  brought  within 
six  months  after  the  personal  represent- 
atives have  taken  upon  themselves  the 
administration  of  the  estate. 

Bat  the  most  complete  remedy  in  cases 
of  waste  is  that  in  the  Court  of  Chancery, 
which,  upon  application  to  it  by  bill,  will 
not  only  direct  an  account  to  be  taken 
and  satisfaction  to  be  made  for  the  da- 
mage done,  but  will  interpose  by  way  of 
injunction  to  restrain  the  commission  of 
future  waste.  A  Court  of  Equity  will 
grant  its  assistance  against  the  commis- 
sion of  waste  wherever  the  case  appears 
to  require  it,  even  thoogh  the  plaintiff  is 
not  in  a  condition  to  maintain  an  action 
at  law.  (3  Atk.,  91.  211,  723).  The 
court  will  also  grant  an  injunction  against 
waste  pendente  lite ;  and  in  such  cases  it 
is  not  necessar^r  that  the  plaintiff  should 
wait  till  waste  is  actually  committed ;  it 
18  sufficient  if  an  intention  to  commit 
waste  appears,  or  if  the  defendant  insists 
upon  his  right  to  do  so.    (2  Atk.  182.) 

It  has  long  been  usual  when  estates  for 
life  are  expressly  limited,  to  insert  a 
clause  declaring  that  the  tenant  shall 
hold  the  lands  **  without  impeachment  of 
waste."  These  words  were  originally 
intended  merely  to  exempt  the  tenant 
from  the  penalties  of  the  statute  of  Marl- 
bridge,  though  it  has  long  been  settled 
that  they  enable  him  to  cut  down  timber 
and  to  convert  it  to  his  own  use ;  but  he 
may  be  restrained  in  equity  from  com- 
mitting malicious  waste  so  as  to  destrov 
the  estate,  or  cutting  down  timber,  which 
serves  for  shelter  or  ornament  to  a  man- 
sion-house, or  timber  unfit  to  be  felled. 
(2  Vem.  738;  3  Atk,  215.)  This  is 
what  is  called  the  doctrine  of  Eqmtable 
Waste.  The  privileges  of  the  tenant  for 
life  under  the  words  *'  without  impeach- 


ment of  waste  "  are  annexed  in  prry 
to  his  estate,  and  determine  viik .: 
Thus  it  seems  that  if  a  lease  vere  bu 
to  one  for  the  life  of  another  vitbosis- 
peachment  of  waste,  with  nnaais » 
him  for  his  own  life,  lie  would  bes» 
punishable  for  waste,  the  first  estate  ^, 
merged  in  the  second.  (1 1  Rep.  83.  i 
Ecclesiastical  persons,  who  hold  is: 
in  right  of  a  church,  are  disabled  fr' 
committing  waste,  tha<agfa,  like  Cf 
tenants  for  life,  thiey  have  the*  li^  ■ 
take  from  the  land  materials  for  necosn 
repairs.  They  may  not  only  fell  tz'x. 
and  dig  stones  for  that  purpose,  hOL  \ari 
even  been  allowed  to  sell  timber  or  sfee*. 
when  the  money  was  to  be  applied  a  p* 
pairs;  also^  though  they  cannot  open  3aiae& 
they  may  work  those  already  open.  (Aci 
176.)  Ecclesiastical  persons  maj  be  ^ 
oeeded  against  for  waste  in  thecxvQisvti: 
as  the  ecclesiastical  ooorts.  It  kss  t«d 
held  that  an  action  on  the  case  vill  j^ 
against  them  for  dilapidations,  lodiEr 
be  brought  by  the  snocessor  to  &  bcse&j 
either  against  his  predecessor  or  his  (<?• 
sonal  representatives.  (3  Lev.  26:3 
T.  R.  630.)  It  seems  doabtinl  vbeibsr 
the  courts  of  common  law  have  an j  pcfvt! 
to  issue  a  prohibition  against  t&  ad- 
mission of  waste  by  ecdesiasdcal  peRoc^ 
a  Bos.  and  Pull.  105.)  Bat  there  ii » 
doubt  as  to  the  jurisdiction  of  tbeCoC. 
of  Chancei^  to  grant  an  injanctio&sgacs 
any  ecclesiastic  person  wfaattoenr  n 
stay  waste  in  cutting  down  timb»>^' 
ing  down  houses,  or  opening  qnsrrietff 
mines  on  the  glebe.  The  pn^  pss^ 
to  make  the  application  is  the  psiriscf 
the  living,  or,  when  the  living  is  in  tfac 
crown,  or  the  application  is  nwde  sgii^ 
a  bishop  or  a  dean  and  chapter,  die  atst^ 
ney-general  on  behalf  of  the  crovn.  i? 
Mer.  421.)  But  tiie  ^trooof  the  Ihize' 
in  such  cases  has  no  right  to  an  aecc^ 
for  he  cannot  have  any  profit  bv  ^ 
living.  (Amb.  176.)  An  injoncdoo  ^ 
been  granted  agunst  waste  by  thevikT 
of  a  rector  during  the  vacancy  of  ^ 
living.  (2  Bro.  cc  5,  62.)  By  the  ^ 
Geo.  III.  c.  52,  the  incumbents  of  ^>^ 
fioes  are  enabled  to  cut  down  tiinfc^^ 
the  glebe-lands  for  the  purposes  of  (^ 
statute  (55  Geo.  III.)  enabln^  (kea  e 
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txchange  their  panonage-honses  or  glebe< 

'Fenanls  in  tail  and  tenants  in  fee  have 
iie  inheritance  in  the'  land,  and  they  are 
;lie  real  owners.  Those  who  hare  less 
estates  are  in  the  situation  of  the  Roman 
Usuftvctnarios.    [Usdfbuctus.] 

(See  Bacon's  'Abridgment,'  art  Waste.) 
WATER  AND  WATERCOURSES. 
The   right  of  conducting  water  through 
one  piece  of  land  for  the  use  of  another 
is  an   incorporeal  hereditament  of  the 
class  of  easements,  and  was  known  in 
the  Roman  law  by  the  name  of  the  ser- 
vitys  tupuB  ductus.    The  right  of  taking 
-vrater  out  of  the  well  or  pond  belonging 
to  another  person  is  an  incorporeal  here- 
ditament of  the  class  of  profits  called  in 
the  Roman  law  the  servitus  aqua  haustus. 
lliese  rights,  in  our  law,  must  be  either 
derived  from  a  grant  or  established  by 
prescription.    [Prescription.! 

It  is  the  law  of  England  that  water 
fiowiBg  in  a  stream  is  originally  publici 
juris,  that  is  to  say,  a  thin^  the  property 
of  which  belongs  to  no  individual,  but 
the  use  to  all.  The  legal  presumption  is 
that  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  one-half  of 
the  land  covered  by  the  stream,  but  tbere 
is  no  property  in  the  water.  Every  pro- 
prietor has  an  e<}ual  right  to  use  the 
water  which  fiows  m  the  stream,  and  con- 
sequently no  one  can  have  the  right  to 
use  the  water  to  the  prejudice  of  any 
other  without  his  consent.  No  proprietor 
can  either  diminish  the  quantity  of  water 
which  would  otherwise  descend  upon  the 
proprietors  below,  nor  throw  bock  the 
water  upon  the  proprietors  above,  so  as 
to  overflow  or  injure  their  lands.  For 
the  same  reason,  no  proprietor  has  a  ri^ht 
to  use  the  water  of  a  stream  so  as  to  m- 
jure  its  quality  to  the  detriment  of  other 
proprietors. 

The  only  modes  in  which  a  right  to 
the  use  of  running  water,  in  a  manner 
inconsistent  with  the  common  law  rights 
of  others  can  be  established,  are  either 
proof  of  an  actual  grant  or  licence  from 
the  persons  whose  rights  are  affected,  or 
proof  of  an  uninterrupted  enjoyment  of 
such  a  privilege  for  such  a  period  as  the 
law  ooosiderB  soffident  to  constitute  a 


right  by  prescription.  The  period  of 
twenty  years  had  been  generally  fixed 
upon  by  the  courts  of  law  and  equity  for 
this  purpose,  and  the  same  period  has 
been  adopted  in  the  Prescription  Act  (2 
&8  Wm.  IV.  c.  71,  s.  2).  [Prbscrif. 
TiON.]  But  if  water  has  not  been  appro- 
priated, it  seems  that  the  person  who  first 
appropriates  and  renders  it  useful  ac- 
quires a  right,  and  for  a  violation  of  sudi 
right  an  action  may  be  maintained  on  an 
enjoyment  of  less  than  twenty  years.  It 
has  been  decided  that  after  the  erection 
of  works  and  the  appropriation  by  the 
owner  of  the  land  of  a  certain  quantity 
of  the  water  flowing  over  it,  if  a  propri- 
etor of  other  land  afterwards  take  what 
remains  of  the  water  before  unappropri- 
ated, the  first-mentioned  owner,  however 
he  might  before  such  second  appropria- 
tion have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards.  (6  East,  219.) 
The  privilege  of  a  watercourse  is  not 
confined  to  private  individuals.  It  may 
be  vested  in  a  corporation,  or  may  be 
claimed  by  the  inhabitants  of  a  township 
or  parish.  If  land  with  a  run  of  water 
upon  it  be  sold,  the  water  prima  facie 
passes  with  the  land ;  but  it  is  laid  down 
by  Coke  that  if  a  person  grants  aqucm 
suanif  the  soil  will  not  pass,  but  only  a 
right  of  fishing  in  that  water ;  for  the 
proper  words  in  that  case  to  pass  the  soil 
would  be,  so  many  acres  of  land  aqua 
coopertas:  whereas  the  word  stagnum,  or 
pool,  will  pass  both  water  and  land.  (1 
/nst.,  4,  b.)  The  exclusive  right  to  a 
flow  of  water  once  acquired  can  on]y 
pass  by  grant  as  an  incorporeal  heredita- 
ment, and  a  licence,  by  parol  or  otherwise, 
to  use  or  take  the  water  at  any  place, 
may  be  revoked  even  without  an  express 
power  of  revocation  being  reserved,  un- 
less works  have  been  constructed  and 
expenses  incurred  upon  the  &ith  of  it 
(5R  &  Ad.,  I.) 

When  the  owners  of  property  have,  by 
lonff  enjoyment,  acquired  special  rights 
to  the  use  of  water  in  its  natural  state,  as 
it  was  accustomed  to  flow,  and  not  merely 
a  use,  which  is  common  to  all  the  king's 
subjects,  an  action  may  be  maintained 
for  a  disturbance  of  the  enjoyment; 
but  where  the  ii^uiy,  if  any,  is  to  fUl 
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the  king's  sabjects,  the  only  remedy 
18  by  indictment  The  mere  obetnio- 
tion  of  -water  which  has  been  accus- 
tomed to  flow  throagfa  a  person's  lands 
does  not  in  itself  afibrd  a  ground  of  ac- 
tion. The  plaintiff  in  such  an  action 
must  be  enabled  to  show,  either  that 
some  benefit  arose  to  him  fttmi  the  water 

Sing  through  his  lands,  of  which  he  has 
en  deprived,  or  at  least  that  some  dete- 
rioration was  oocasbned  to  the  premises 
by  the  subtraction  of  the  water;  but 
where  the  proprietor  of  the  lands  can 
prove  that  he  is  injured  by  the  diversion 
of  the  water,  it  is  no  answer  to  his  action 
to  show  that  the  defendant  was  the  first 
person  who  appropriated  the  water  to  his 
own  use,  unless  he  has  had  twenty  years' 
tmdisturb«d  enjoyment  of  it  in  its  altered 
course.  If  the  injury  occasioned  by  the 
diversion  or  olwtruction  of  water  is  of  a 
permanent  nature  and  injurious  to  the 
reversion,  an  action  may  be  brought  by 
the  reversioner,  as  well  as  by  the  tenant 
in  possession,  each  for  his  respective  loss. 

The  diversion  of  watercourses  or  in- 
jury to  their  banks  so  as  to  cause  inunda- 
tion are  nuisances  against  which  a  court 
of  equity  will  protect  parties  by  injunc- 
tion ;  and  if  there  be  a  question  as  to  the 
right  to  the  liow  of  water,  an  issue  will 
be  directed  to  try  it.  Although  a  court 
of  equitv  will  not  in  terms  decree  the 
banlu  of  rivers,  watercourses,  or  naviga- 
ble canals  to  be  repaired,  tiie  effect  of 
such  an  order  may  be  obtained  by  an 
order  that  parties  shall  not  be  at  liberty 
to  use  them  while  out  of  repair,  or  against 
their  impeding  the  use  of  them  by  the 
obstructions  consequent  upon  a  state  of 
disrepair.  An  injunction  may  also  be 
obtained  against  conducting  the  water 
from  one  man's  tenement  ui)on  that  of 
another  to  his  injury  by  drains  or  other- 
wise, in  a  manner  m  which  it  has  not 
been  accustomed  to  flow.  And  it  may 
ba  laid  down  generally,  that,  with  respect 
to  water  and  watercourses,  the  aid  of  a 
court  of  equity  may  be  obtained  for  the 
purpose  either  of  restraining  injury  or  of 
quieting  possession.  (Fonblanque,  On 
Equity.) 

WAY,  CAimtfi  (from  the  French  CTte- 
mt/i),  is  a  term  used  to  denote  either  a 


right,  in  one  person 
land  of  ai 


over  the  land'  of  another,  or  tiie  ^d 
over  which  such  right  is  ezerdaslbk.  is 
the  former  sense  a  wmj  is  an  ineegy 
right  of  the  class  called  Easehsvb. 

There  are  five  kinds  of  way : — 1,  Afi* 
way,  for  persons  pessing  on  foot  osij. ; 
a  horse-way,  for  persons  paaaiBgaB  km- 
back,  but  including  a  iboc-way;  I « 
drift- way,  for  drivings  catde;  4,  a  cr 
riage-way,  for  leading  or  driving  cm 
and  other  carriages,  always  isdi^s^  t 
fbot  and  horse-way,  and  osoally,  hat  itf 
necessarily,  including  a  drift-way:  Sii 
water-way  for  ships  and  boats,  [km] 

All  these  may  be  either  priviirT 
public  ways.  Private  ways  are  eB>A«c 
by  particular  persons  or  daases;  fii& 
way^  are  open  to  all  persoDS ;  benee  mk 
a  way  is  said  to  be  comtmumM  ttraH,  3 
alia  via  reyia — in  the  lanipiage  of  pki^ 
ing,  a  oonunon  and  pdUic  qoe^'s  k^ 
wav. 

I.  The  proper  origin  of  a  private  n^ 
of  way  is,  a  grant  from  the  owner  of  ^ 
soiL 

Such  a  grant  may  be  made  to  a  pertr, 
or  to  him  and  his  heirs  t«  ^tam ;  i  t. 
without  Tespect  to  any  land  or  boiw  d 
which  he  may  be  the  owner  or  oecBper 
or  to  the  grantee,  his  hdxs,  and  aff^a. 
being  owners  of  such  a  boose  or  da»» 
in  which  case  the  right  granted  will  t< 

rurtenant  to  the  house  or  dose  to  wfcid 
grant  is  annexed*  and  the  ri|^  vi£ 
pass  with  the  house  or  doee. 

The  grant  of  a  way  may  be  citiKr  n- 
press  or  implied ;  and  in  the  ease  of  b 
express  grant,  the  grantor  may  oapoK 
such  restrictions  upon  his  grant  as  br 
thinks  proper.  If  a  man  at  the  tm 
when  he  conveys  part  of  his  land  io  as- 
other,  has  no  access  to  the  land  eonvfTce. 
except  over  the  land  wliich  he  mei'iu 
the  grant  of  a  riffht  of  way  over  the  lui 
reserved  is  implied.  If  a  man  eoof^s 
part  of  his  land,  and  has  no  acoess  to  ik 
part  reserved,  except  over  the  land  «^- 
veyed,  a  right  of  way  over  the  famd  cot 
veyed  is  impliedly  reserved.  The  w 
so  impliedly  granted  or  reserved  is  aSsk 
a  "  way  of  necessity." 

Where  nn  deed  can  be  produced  wfaeiT' 
by  a  way  is  expresdy  or  impliedly  crv- 
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ited,  tke  party  who  daims  the  way  may, 
n  the  case  of  a  long-continaed  user  of 
he  right  without  evidence  of  commence- 
neut  or  interruption  within  the  period^of 
egal  memory,  plead  that  it  has  been  im- 
nemoriaUy  enjoyed  by  him  and  his  an- 
seetors  in  the  case  of  a  way  in  gross,  or 
)y  him  and  all  those  whose  estate  he  has, 
u  the  honse  or  close  to  which  the  way  is 
tnnexed,  in  Uie  case  of  a  way  appendant 
i.  e,  immemorially  appurtenant). 

Until  lately  also,  a  lost  grant  would  be 
>resumed  in  ordinary  cases,  after  an  un- 
nterrupted  and  unexplained  user  of  20 
rears.  The  ;^rule  of  law  as  to  prescrip- 
ion  for  ways  is  settled  by  2  and  3  Wm. 

V.  C.  71,  §  2.      [PEE8CRIFTIOM.] 

A  grant  of  a  right  of  way  made  by  a 
yeraou  who  has  only  a  limited  estate  in 
he  land  over  which  the  way  passes,  is 
!ffectual  only  during  the  continuance  of 
he  estate  of  the  grantor.  If  a  claim 
o  a  right  of  way  is  set  up  in  respect  of 
he  20  years'  or  ibe  40  years'  enjoyment 
nentioned  in  the  statute,  if  it  appear  that 
he  land  over  which  the  right  is  claimed 
las,  during  the  whole  or  part  of  the  20 
>r  40  years,  been  in  the  occupation  of  a 
>arty  who  had  a  limited  estate  in  such 
and,  not  only  is  no  right  of  way  acquired 
igainst  the  reversiouer,  but  no  right 
irhatever  is  gained  by  the  user.  (4 
Fyrwh.  552;  1  Oo.  M.  &  R.,  217.)  As 
JO  the  construction  of  this  act,  see  6  N. 
k  M.  230;  4  Ad.  &  EIL  369:  11  Ad. 
md  £11.  688.  788. 

The  party  to  whom  a  private  road  is 
illotted  under  the  general  enclosure  act, 
IBS  a  gtatutory  right  of  way. 

If  the  party  entitled  to  a  wav  becomes 
iie  owner  of  die  land  over  which  it  posses, 
Lhe  right  of  way  is  extinguished  if  the 
•yhTXj  has  the  same  extent  of  interest  in 
:he  land  and  in  the  way.  Hut  if  the  one 
t)e  held  for  an  estate  different  in  extent 
>f  duration  from  the  other,  the  right  is 
>nly  guspended  during  the  union  of  the 
Lwo  interests.  Even  where  a  right  of 
way  is  extinguished  by  unity  of  poesefr- 
>ioa,  it  will,  in  some  cases,  revive  upon  a 
^everance  of  that  unity,  as  b;^  partition 
among  parceners,  Ac  A  private  right 
jf  way  may  also  be  extinguished  by  a 
ieed  of  release  executed  by  the  party 


who  is  entitled  to  such  way ;  and  such  a 
release  may  be  presumed  from  a  non-user 
for  20  years  or  from  a  declaration  made 
by  the  party  that  he  has  no  such  right 

A  way  of  necessity  is  limited  by  the 
necessity  out  of  which  it  has  arisen.  If 
the  party  to  whom  such  a  way  is  im- 
pliedly granted,  or  by  whom  it  is  im- 
pliedly reserved,  becomes  entitled  to 
some  other  access  to  his  land,  equally 
direct,  the  way  of  necessity  is  gone. 

The  particular  rights  of  the  (grantee 
of  a  pnvate  ifay  continue  to  exist  not« 
withstanding  the  owner  of  the  land  may 
have  dedicated  it  to  the  public  as  a  high* 
way. 

By  the  general  enclosure  act  (41  Geo. 
III.  c  102)  all  roads,  private  as  well  as 
public,  within  the  district,  not  set  out  by 
the  commifisionera,  are  declared  to  be  ex- 
tinguished. 

The  fprwatee  cannot  throw  the  burthen 
of  repairing  the  way  upon  the  grantor, 
unless  by  the  terms  of  the  grant,  evi- 
denced by  the  deed  or  by  user,  the  gran- 
tor has  engaged  to  enable  the  grantee  to 
use  the  way.  in  the  ordinary  case,  where 
the  right  and  the  liability  to  repair  the 
way  are  in  the  grantee,  he  is  not  entitled 
to  go  upon  the  adjoining  land  when  the 
direct  way  is  impassable  (4  Maule  and 
Selw.,  387) ;  whether  he  may  do  so  where 
the  state  of  non-repair  is  caused  by  the 
wrongful  act  of  the  occupier  of  the  land, 
or  where  the  liability  to  repair  rests  upon 
the  latter,  does  not  appear  to  have  been 
decided. 

If  the  occupier  of  the  land  over  which 
a  private  way  passes,  or  any  other  per- 
son, obstruct  the  way,  the  party  entitled 
to  the  way  may  remove  the  obstruction, 
and  he  may  also  bring  an  action  on  the 
case,  or,  in  some  cases,  an  action  of  cove- 
nant against  the  obstructor.  On  the  other 
hand,  if  the  occupier  of  the  land  resisting 
the  claim  of  a  right  of  a  way,  bring  an 
action  of  trespass  against  the  person  ex- 
ercising the  alleged  right,  the  defendant 
may  plead  in  justification  a  title  founded 
upon  prescription,  grant,  reservation,  or 
statute. 

II.  Between  private  ways  and  pub- 
lic ways  stand  what  may  be  called  qua- 
si public  ways,  which  partake  of  the 
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qualities  of  both,  but  differ  in  some  re- 
spects from  each.  By  some  writers  these 
are  dassed  among  priyate,  by  others* 
among  public  ways;  they  seem  more 
properly  to  constitute  a  distinct  interme- 
diate claas.  Such  are  ways  which  the 
inhabitants  of  a  town,  &c^  have  imme- 
moriaily  used  from  their  town,  &c^  to  a 
church  or  market  A  right  of  this  de- 
scription cannot,  in  modem  times,  be  cre- 
ated. It  cannot  be  the  subject  of  a  grant, 
inasmuch  as  inhabitants,  as  such,  are  not 
at  this  day  capable  of  takipg  any  interest 
by  grant ;  nor  can  it,  like  a  public  way, 
be  created  by  dedication,  as  the  dedica- 
tion of  a  way  can  only  be  to  the  public 
at  large.  Such  a  right  therefore  can 
exist  only  as  the  consequence  of  an  antient 
custom. 

III.  A  highway  is  created  where  the 
owner  of  the  soil  has,  by  express  words 
or  by  some  act  done  or  forborne,  declared 
his  intention  that  the  public  shall  have 
the  use  of  a  way  over  such  soil.  The 
dedication  of  a  way  to  the  public  may  be 
by  writing  or  by  words ;  so  that  it  may 
be  inferr^  from  the  acts  of  the  party, 
as  the  throwing  down  of  fences,  or  from 
mere  tacit  acquiescence  where  the  aoqui- 
escine  party  is  in  possession  of  the  land, 
and  werefore  has  the  means,  if  disposed 
so  to  do,  of  preventing  the  use  of  the 
way.  In  all  cases,  however,  it  is  neces- 
sar}'  that  the  party  dedicating  should  have 
a  suffident  interest  in  the  land  to  warrant 
such  dedication.  If  he  has  a  less  estate 
than  a  fee-simple,  his  dedication  will  not 
bind  the  reversioner.  But  it  would  also 
appear  that  the  owner  of  such  a  limited 
estate  could  not  even  dedicate  a  highway 
to  the  public  for  the  limited  penod  of 
his  interest  in  the  soil,  and  that  his  at- 
tempted dedication,  however  distinctiy 
and  formally  made,  would  amount  to 
nothing  more  than  a  licence  revocable  at 
pleasure. 

When  there  is  no  express  dedication, 
the  presumption  of  an  intention  to  dedi- 
cate, arising  out  of  the  conduct  of  the 
party,  may  be  rebutted ;  as  by  showing 
that  when  the  public  were  first  admitted 
a  bar  or  a  chain  was  occasionally  placed 
across  the  road,  whereby  passengers 
might,  at  times,  be  exduded;  although 


it  should  also  appear  that  the  Is,  4b, 
had  long  been  omitted  to  be  used,  arM 
it  had  been  suffered  to  &1I  intftdev,* 
had  been  actually  broken  down,  a^te 
no  attempt  had  afterwards  been  nsk  » 
restore  it 

A  highway  is  ftvqneotiy  craiedlf 
statute,  prinapally  onder  indonre  ac& 

Whatever  may  have  been  the  unpa^d 
a  highway,  it  cannot,  at  cooudod  bv,  ^ 
destroyed  or  altered,  except  after  ib  '» 
ouisition  taken  upon  a  w-rit  of  «£  fni 
aamnitm. 

By  the  common  law  the  bajthes  d 
maintaining  highways  is  thrown  cpoi 
the  occupiers  of  lands  and  •*«»*«^g« 
within  tl^  parish,  or  rather  witUa  ik 
township  in  which  the  way  is  sitBS&i 
But  particular  persons  may  be  boaiid*.? 
repair  a  highway.  This  special  liabilJT 
may  exist  by  reason  of  endosure  (nncse 
coarctationis),  against  parties  who  hire 
enclosed  the  sides,  or  one  side  of  the 
road,  and  have  thereby  lessened  ^  Po- 
lities for  breaking  out  into  the  adjoaiEf 
lands  where  necessary ;  or  by  reasoa  cf 
the  possession  of  lands  (ratione  tB.Br> 
terrse  sua),  which  have  by  sotne  mesa 
become  chargeable  with  the  bnrtfaeB.  Ir 
the  case  of  a  corporation  aggregate,  a 
liability  to  repair  may  also  be  estahiisbed 
by  prescription  only,  or  antient  osafe, 
without  endosure  or  tenare. 

Any  obstruction  or  other  nnisaDoe  in  a 
highway  may  be  abated  or  remored  by 
any  person  who  chooses  to  undertake  the 
tadL.  The  wrong-doer  may  also  be  pft^ 
oeeded  agiunst  by  indictment  »  for  a 
misdemeanor ;  but  he  is  not  liaUe  to  sc 
action,  as  he  is  in  the  case  of  a  noasacce 
to  a  private  or  to  a  quasi-public  way,  ex- 
cept in  respect  of  special  damage. 

The  regulation  of  highways  fass  fiv- 
quenti]^  been  made  the  subject  of  keis- 
lative  interference.  The  statute  now  a 
force  is  the  5th  and  6th  William  H'. 
c.  60. 

In  the  case  of  a  way  over  water,  eitbr 
private,  quasi-public,  or  public,  if  tLc 
course  of  the  water  alter  by  suddei  i^r 
gradual  change,  the  way  is  cootinnt-i 
over  the  new  course,  livery  navigat«k 
river,  arm  of  the  sea,  or  creek,  is  a  high- 
way for  ships  and  boats.  [Riteb.3 
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WEALTH.    [Political  Eookomt.] 
WEALTH  OP  NATIONS.     [Poli- 
tical ECOKOMT.] 

WEIGHTS  AND  MEASUREa  We 
shall  first  describe  the  EDslish  weights 
and  measares  as  tbej  stood  on  the  last 
day  of  the  year  1825,  immediately  before 
the  introdaction  by  law  of  the  Imperial 
Measures,  with  some  remarks  on  their 
states  at  different  times. 

Troy  Weight.  — The  pound  is  12 
OTxnces;  the  ounce  is  20  pennyweights; 
the  penn3rweight  is  24  grains.  The  pomid 
is  5760  grains.  There  is  bat  one  grain 
in  use,  whether  troy  or  avoirdupois,  and 
a  cubic  inch  of  pure  water  is  252*458 
grains  (barometer  30  inches,  thermometer 
t>2^  Fair.).  A  cubic  foot  of  water  is 
75*7374  pounds  troy.  Only  gold  and 
silTer  are  measured  b^  this  weight  It  is 
usual  to  say  that  precious  stones  are  also 
measured  by  troy  weight ;  but,  as  may  be 
supposed,  the  measure  of  these  is  the 
grain.  The  diamond  is  measured  by 
carats  of  151  ^  to  the  ounce  troy ;  so  that 
the  carat  is  '^  grains,  very  nearly.  In 
pearls,  the  old  foil  measure  still  exists ; 
for  the  pearl  grain  is  one-fifth  less  than 
the  troy  grain. 

Apothecaries  Weight, — In  ditpenrinq 
medicines,  the  pound  troy  is  divided 
into  12  oonces,  the  ounce  into  8  drams, 
the  dram  into  3  scruples;  consequently 
each  scruple  is  20  grains.  But  in  buying 
and  selling  medicines  wholesale,  averdu- 
pois  weight  is  and  always  has  been  used. 
The  foci  seems  to  be  that  in  the  first  in- 
stance the  more  precious  drugs,  as.  mask, 
were  weighed  by  troy  weight  in  the  same 
manner  as  the  more  precious  metals; 
and  that  the  common  medicines  were  dis- 
pensed by  fracdons  of  what  was  then  the 
common  pomid. 

Apothecaries  Fluid  Measure.  —  In 
1836,  m  the  new  edition  of  the  *  Phar- 
macoposia,'  the  College  of  Physicians 
prescribed  the  use  of  the  following  mea- 
sure:-—60  minims  make  a  fluid  dram: 
8  fluid  drams  a  fluid  ounce;  20  fluia 
ounces  a  pint  For  water  tMs  is  actual 
weijght  as  well  as  measure,  since  the  im- 
perial pint  is  20  ounces  averdupois  of 
water;  bat  for  other  liquids  the  fluid 
onnce  *  must  merely  be  considered  as  a 

*  It  is  not  noted  in  the  *  lliannacopceia'  that 
,     YOL.n. 


name  ^ven  to  the  20th  part  of  a  pint 
The  mmim  of  water  is  as  nearly  as  pos- 
sible the  nataral  drop ;  but  not  of  other 
substances,  the  drops  of  which  vary  with 
their  several  tenacities. 

According  to  Dr.  Young  (who  has  re- 
duced them  fh>m  Vega),  the  apothecaries* 
grains  used  in  different  countries  are  as 
follows: — 1000  English  grains  make 
1125  Aastrian,  956  Bernese,  981  French, 
850  Genoese,  958  German,  978  Hano- 
verian, 989  Dutch,  860  Neapolitan,  824 
Piedmontese,  864  Portugese,  909  Roman, 
925  Spanish,  955  Swedish,  809  Venetian. 

Averdupois  Weight. — The  pound  is  16 
ounces,  and  the  onnce  16  drams:  the  -^i 
modem  pound  is  7000  grains  (the  same 
as  the  troy  grains) ;  whence  the  dram  is 
27  grains  and  ll-32nds  of  a  grain.  The 
hundredweight  is  112  pounds,  and  the 
ton  20  hundredweight  The  cubic  foot 
of  water  is  62*3210606  pounds  averdu-  ^ 
pois.  The  stone  is  the  8th  part  of  the 
hundredweight  or  14  pounds.  The  ton 
of  shipping  is  not  a  weight  but  a  measure, 
42  cubic  feet  holding  24  hundredweight 
of  sea-water.  Down  to  the  statute  of  Geo. 
IV.  the  averdupois  pound  varied  a  litde, 
according  to  the  notion  of  the  writer :  Dil- 
worth  makes  it  69994  grains ;  I>r.  Robert 
Smith,  7000  grains ;  Bonnycastie,  6999^ 
grains.  That  act  declares  "that  seven 
thousand  such  grains  shall  be,  and  they 
are  hereby  declared  to  be,  a  pound  avoir- 
dupois.*' 

JLong  Measure. — Three  barleycorns 
make  an  inch,  12  inches  a  foot  3  feet  a 
yard,  5^  yards  a  pole  or  perch,*  40  poles 
a  furlong,  8  furlongs  (1760  yards)  a 
mile.  jSso  2i  inches  are  a  nail,  3 
quarters  of  a  yard  a  Flemish  ell,  5 
qaarters  an  English  ell,  6  quarters  a 
French  ell.  A  pace  is  2  steps,  or  5  feet ; 
a  fathom  is  6  feet  The  chain  is  22  yards, 
or  100  links;  10  chains  make  a  furlong, 
and  80  chains  a  mile.  The  barleycorn 
is  now  disused,  and  the  inch  is  sometimes 
divided  into  12  lines  ^as  in  France),  but 
oftener  into  tenths  or  eighths.  The  yard 
is  frequently  called  an  ell  in  old  books ; 
commonly,  Recorde   says.     Mellis  says 


the  fluid  ounce,  when  it  u  an  onnce,  is  an  ounce 
ayeidupoia. 

*  In  recent  times  the  word  perch  has  been 
almost  oonflned  to  the  aqoaxe  perch. 

3h 
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that  both  the  yard  and  the  ell  were  divided 
each  into  16  nails.  A  goad  is  an  old 
name  for  a  yard  and  a  mdf.  The  hand 
(antientlv  handful),  used  in  measnring 
the  height  of  horses,  is  fixed  at  4  inches 
by  27  Henry  VIII.  cap.  6.  The  fhrlong 
is  probably  a  oormption  of  forty-lcmg, 
from  its  forty  poles. . 

Sqtuure  Measure,^ A  square  perch  is 
SOi  square  yards ;  40  square  perches  are 
a  roA  (formerly  also  ikrthendele),  4 
roods  are  an  acre.  The  acre  is  also  ten 
square  chains,  or  4840  square  yards. 
Four  square  perches  were  antiently  called 
a  da/s  work.  The  rood*  is  the  same 
word  as  rod :  MeUis  says  four  rotU  make 
an  acre,  llie  old  terms  which  have 
come  down  from  'Domesday  Book'  at 
latest,  the  hide,  plowland,  carucate,  and 
ozgang,  are  wholly  unsettled  as  to  what 
magnitudes  they  meant. 

The  cubic  'measures,  or  measures  of 
capacity,  do  not  immediately  depend  upon 
the  cubic  foot,  except  in  the  case  of  tmi- 
ber.  Forty  cubic  foet  of  rough  timber, 
or  fifty  feet  of  hewn  timber,  make  a 
load. 

The  preceding  measures  have  been  un- 
touchea  by  the  act  which  introduced  the 
imperial  measures.  The  old  measures  of 
capadty,  the  wine  measure,  ale  and  beer 
measure,  and  the  dry  measure,  are  now 
replaced  by  the  imperial  measure. 

Old  Dry  or  Com  ATeastfre.— The  ^- 
lon  is  268*6  cubic  inches.  Two  pmts 
make  a  quart,  two  quarts  a  pottle,  two 
pottles  a  gallon,  two  gallons  a  peck,  four 
pecks  a  bushel,  two  bushels  a  strike,  two 
strikes  a  comb  or  coomb,  two  coombs  a 
quarter  (eight  bushels),  five  quaiters  a 
wey  or  load,  and  two  weys  a^  last.  In 
measuring  grain,  the  bushel  is  struck; 
that  is,  the  part  which  more  than  fills 
the  measure  is  scraped  off.  Most  other 
goods  were  sold  by  heai)ed  measure,  or 
as  much  as  could  be  laid  on  the  top  of 
the  measure  was  added.  This  heaped 
measure  (which  was  supposed  to  give 
about  a  third  more  than  the  other)  was 
at  first  allowed  in  the  imperial  systMti, 


*  Hod  or  rood  merely  mean*  a  piece  of  wood 
much  longer  than  it  is  broad  or  thick.  So  the 
word  rood  frequently  waB  used  for  tlie  croea ;  and 
when  Milton  says  that  Satan  ^  lay  Qoating  many 
a  rood,"  he  is  taking  the  lei^h  of  his  hero,  and 
not  the  groand  which  he  covered. 


but  has  since  been  abolished.  C^ 
which  must  now  be  sold  by  wq^vcr 
sold  by  the  chaldron.  Tbxet  k^da 
make  a  sack,*  three  sacks  a  v«t,3BAkff 
vats  a  chaldron. 

There  was  antiendy  a  deB,  or  bi- 
boshel  (also  called  a  totni\  whick  Mfes 
the  binary  chancier  of  fids  mam 
almost  complete.    In  tlie  '  Paih»ij*  «^ 
do  not  find  the  load  or  w^,f  aad^ 
coomb  is  also  called  a  contook  (by  i<Bi 
Moore,  camock},  and  the  quarter  ami 
seam-t     The   'Pathway,'    MeUis,  lai 
Moore,  &c.  mention  the  water  meamnd 
five  pecks  to  a  bushel  (U  Henry  VIl.€i?- 
4),  and  always  in  conjunction  with  drr 
measure :  it  means  a  dry  measme  is  b: 
at  the  waterside,  and  lime,  Ee»<ciel  o^ 
salt  were  measured  by  it.    The  gqdbs 
dry  bushel  was  called  fiie  WindKslcr 
bushel ;  this  name  is  a  remnant  of  tbf 
laws  of  King  Edgar,  who  ordained  tte 
specimens  kept  at  Winchester  alumki  be 
legal  standards. 

Old  m*««§  Measure,— Tbd  galha  ok- 
tains  231  cubic  inches.  Four  gills  sab* 
a  pint,  2  pints  a  quart,  4  qoails  a  gallsa. 
18  gallons  a  rundlet,  31^  gallons  a  hairt^. 
42  gallons  a  tieroe,  63  gallons  a  ho0- 
hea£  2  tierces  a  puncheon,  2  hmbeads 
a  pipe  or  butt,||  2  pipes  a  ton.  Bit  thi: 
pipes  of  foreign  wine  depend  more  on  tfc-: 
measures  of  &eir  difierent  coontries  tbsE 
on  the  above.  The  rundlet  and  \mnri 
are  generally  omitted,  but  they  are  boA 
found  in  writers  of  the  axteenth  oeBtBrr. 
Mellis  gives  18}  gallons,  and  the  ^VtA- 
way'  18  gallons*  to  the  rundlet.  Tierw 
merely  means  the  third  part  of  a  pipe, 
and  the  puncheon  was  antiently  call<^l 
the  tercian  (of  a  tun).  ThejMtde  -^ 
two  quarts)  formerly  existed.  The  aate 
of  brandy,  a  foreign  measure  of  oonqa- 
ratively  recent  introduction  into  Engbsl 
is  ten  gallons. 

Old  Ale  and  Beer  Meamre.'-Om 
gallon  contains  282  cubic  inches.    T^^ 

•  In  1S96  the  Back  was  four  boahet*. 

f  Moore  makes  six  quaxteis,  and  Wafd  tra.  it 

X  Thii  word  has  been  pmaetuwi  aa  »  ulmh' 
of  elaaa. 

9  For  Vise  and  spirits,  cider,  mead,  oT,  hesi^ 
vinegar. 

II  According  to  MeUis,  the  butt  «w  a  aaa- 
applied  only  to  half  tuns  of  malmsey  or  aacL 
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pints  make  a  c^oart,  4  quarts  a  gallon,  9 
gallons  a  firkin,  2  firkins  a  kilderkin, 
2  kilderkins  a  barrel,  1^  barrels  a  hogs- 
head, 2  hogsheads  a  butt,  2  butts  a  tun. 
Up  to  the  year  1803,  when  the  two  mea- 
sures were  as^milated  bv  statute,  this 
was  the  beer  measure,  and  the  ale  mea- 
sure only  Offered  from  it  in  that  8  gal- 
lons made  a  firkin.  Nothing  above  a 
barrel  is  mentioned  in  the  oldest  tables, 
and  the  pottle  (two  quarts)  is  introduced. 
Two  tuns  were  sometimes  called  a  last 

Imperial  Measure. — This  measure  su- 
persedes Uie  old  com,  wine,  and  beer 
measures.    The  gallon  contains  27  7  -  274 
cubic  inches,  and  is  10  pounds  ayerdupois 
of  water.    Four  gills  are  a  pint,  2  pints 
a  quart,  4  quarts  a  eallon,  2  gallons  a 
peck,  4  pecks  a  bushel,  8  bushels  a  quar- 
ter, 5  quarters  a  load.    Of  these  the  gill 
and  load  are  not  named  in  the  statute, 
but  are  derived  from  conmion  usage. 
When  heaped  measure  was  allowed,  three 
bushels  made  a  sack,  and  twelve  sacks  a 
chaldron.     This   heaped  measure   was 
abolished  *  by  4  &  5  Wm.  IV.  c  49,  and 
the  abolition  was  re-enacted  by  5  &  6 
Wm.  IV.  c.  63,  which  repealed  the  for- 
mer.   These  acts  leave  the  higher  mea- 
sures of  wine,  &c.,  to  custom,  considering 
them   apparently   as  merely   names  ^  of 
casks,  which  in  fact  they  are,  and  leaving 
them  to  be  gauged  in  gallons.    It  must 
be  remembered  that  in  former  times  any 
usual  vessel  which  was  generally  made 
of  one  size  came  in  time  to  the  dignity  of 
a  place  among  the  national  measures. 

Wool  Mea^sure, — Seven  pounds  make 
a  clove,  2  cloves  a  stone,  2  stones  a  tod, 
r4  tods  a  wey,  2  weys  a  sack,  12  sacks  a 
last.  The  *  Pathway '  points  out  the  ety- 
mology of  the  word  cloves ;  it  calls  them 
"  cloves  or  nails:*  It  is  to  be  observed 
here  that  a  sack  is  13  tods,  and  a  tod  28 
pounds,  so  ^at  the  sack  is  364  pounds. 
Jeake  says  this  was  arranged  (31  Edward 
III.  cap.  8)  according  to  the  lunar  year 
of  13  months  of  28  days  each.  The  rea- 
son no  doubt  was  that  the  multitudes  of 
whose  occupation  the  spinning  of  wool 


*  It  was  abolished  in  Scotland  two  centuries 
iM^,  and  K-enacted  by  neglect  in  the  act  of  1825. 
But  the  xe-enactment  did  not  obtain  for  it  the 
slightest  introduction,  according  to  Mr.  M'Cul< 

lodi. 


formed  a  part  might  instantly  be  able  to 
calculate  the  supply  for  the  year  or  month 
from  the  amount  of  the  day's  work ;  a 
pound  a  day  being  a  tod  a  month  and  a 
sack  a  year. 

TaU  or  Reckomng. — If  we  were  to 
collect  every  mode  of  counting,  this  would 
be  the  largest  head  of  all.  The  dozen, 
the  gross  of  12  dozen,  and  the  score,  are 
the  only  denominations  not  immediately 
contained  in  the  common  system  of  nu- 
meration, which  are  universally  received; 
and  in  all  cases,  by  a  dozen,  a  score,  a 
hundred,  a  thousand,  &c,  were  signified 
difierent  numbers,  composed  of  the  arith- 
metical dozen,  score,  &c.,  together  with 
the  allowances  usually  maile  upon  taking 
quantities  of  different  goods.  The 
"  baker's  dozen,"  for  instance,  which  has 
passed  into  a  proverb,  arose  from  its 
being  usual  in  many  places  to  give  13 
penny  loaves  for  a  sailling.  The  in- 
creased dozen,  hundred,  &c.,  were  some- 
times called  the  long  dozen,  long  hundred, 
&c. ;  and  this  phrase  is  sometimes  heard 
in  our  own  day,  when  a  dear  price  is 
called  a  "long  price."  The  12  dozen 
was  formerly  odled  the  srnaU  gross,  and 
12  small  gross  made  the  great  gross. 
The  hundred  was  more  frequently  120 
than  100,  the  thousand  generally  ten 
hundred.  Ten  thousand  was  frequentiy 
eddied  a  last;  and  it  is  to  be  observed 
that  the  word  last  was  fre<juently  (almost 
usually)  applied  to  the  highest  measure 
of  one  given  kind.  Th^  shixk  was  always 
60;  tiie  dicar,  or  dicker,  always  10,  as 
the  name  imports.  In  measuring  paper 
(1594)  the  quire  was  25  sheets,  the  ream 
20  quires,  and  the  bale  10  reams.  By 
1650  the  practice  of  reckoning  24  sheets 
to  the  quire  (now  universal)  had  been  in- 
troduced as  to  some  sorts  of  paper.  Tale- 
fi^,  as  those  were  called  which  were 
allowed  to  be  sold  by  tale,  were  (22  Edw. 
IV.  cap.  2)  such  as  measured  from  the 
bone  of  the  fin  to  the  third  joint  of  the 
tail  16  inches  at  least 

WEIR,  or  WEAR,  is  a  dam  erected 
across  a  river,  either  for  the  purpose  of 
taking  fish,  of  conveying  a  stream  to  a 
mill,  or^of  maintaining  die  water  at  the 
level  required  for  the  navigation  of  it 

The  erection  of  weirs  across  public 
rivers   has   always  been   considered  a 
3m2 
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public  naiaance.  Magna  Charta  (c.  23) 
directs  that  all  weirs  for  the  taking  of 
fish  should  be  put  down  except  on  the 
sea-ooast.  By  the  12  Edw.  IV.  c.  7,  and 
other  subsec^uent  acts,  weirs  were  treated 
as  public  nuisances,  and  it  was  forbidden 
to  erect  new  weirs,  or  to  enhance* 
straighten,  or  enlaive  those  which  had 
aforetime  existed.  Hence  in  a  case  where 
a  brushwood  weir  across  a  river  had  been 
conyerted  into  a  stone  one,  whereby  the 
fish  were  prevented  fh)m  patting  except 
in  flood-time,  and  the  plamtiff 's  fishery 
was  injured,  this  was  considered  to  be  a 
public  nuisance,  althongfar  two-thirds  of 
the  weir  had  been  so  converted  without 
interruption  for  upwards  of  forty  years. 
And  it  was  laid  down  in  that  aiKi  odier 
cases,  that  though  a  twenty  years'  acqui- 
escence might  bind  parties  whose  private 
rights  only  were  afiSKted,  yet  that  no 
length  of  time  can  legitimate  a  public 
nuisance.  (7  East,  198;  2  B.  &  Aid.  662.) 
On  the  same  grounds  it  will  probably  be 
held  tiiat  the  Prescription  Act  (2  and  3 
Wm.  IV.  c.  71)  does  not  apply  to  weirs. 
It  appouv  therefore  that  no  weirs  can  be 
maintained  on  any  rivers  to  the  prejudice 
of  the  public,  or  even,  as  it  seems,  of  in- 
dividuals, except  such  as  have  existed 
time  out  of  mind,  or  such  as  have  been 
erected  under  local  acts  of  parliament  for 
the  navigation  of  particular  rivers. 

The  provision  of  the  Roman  law  as  to 
the  maintenance  of  public  rivers  (flumina 
publica)  against  any  impediment  to  navi- 
gation, or  agiunst  any  act  by  which  the 
course  of  the  water  is  changed,  are  con- 
tained in  the  Digest  (43,  tit  12,  13). 

WESTMINSTER  ASSEMBLY  OF 
DIVINES.  One  of  five  bills  to  which 
it  was  proposed  by  the  parliamentary 
oommittioners  that  King  Charles  I.  should 
give  his  consent  in  the  negotiations  at 
Oxford  (from  30th  January  to  17th 
April,  1643)  was  entitled  *A  Bill  for 
aUling  an  Assembly  of  learned  and  godly 
Divines  and  others  to  be  consulted  wiu 
by  the  Parliament  for  the  settling  of  tiie 
government  and  litur^  of  the  Church  of 
England,  and  for  the  vindication  and 
clearing  of  the  doctrine  of  the  said  church 
from  false  aspersions  and  interpretations.' 
This  bill  was  afterwards  converted  into 
•  ^n  prdinance  of  the  I/ords  and  Com* 


mons  in  Parliament,'  and  poani  124 
June,  1643. 

The  persons  nominated  in  fi»  {fi- 
nance to  constitute  the  assembiy  cobbbA 
of  a  hundred  and  twenty-one  ckrg;nB. 
together  with  ten  lords  and  tventr  ces- 
moners  as  lay  assessota.  Sevenl  o^ 
persons  (about  twenty  in  all)  were  i^ 
pointed  by  the  parliament  him  txae  a 
time  to  supply  vacancies  oecasiflaed  k 
death,  seoesion,  or  otherwise,  who  «et 
called  superadded  divines.  FinaUy,  tv? 
lay  assessors,  John  Lord  Maltkad  ai 
Sir  Ardiibald  Johnson  of  Wanistoa.  Bd 
four  ministers,  Alexander  HendenaasBi 
George  Gillespie  of  Edinbox^  Saaail 
Rutherford  of  St  Andrew's,  and  libber: 
Baillie  of  Glasgow,  were,  on  tfae  15tb  cf 
September,  1643,  admitted  to  seats  aad 
votes  in  the  assembly  by  a  warrant  firee 
the  parliament  as  conmiissioDers  froe 
the  Church  of  Scotland.  They  had  beea 
deputed  by  the  General  AssemUy,  ts 
which  body,  and  to  the  Scottish  Coavea- 
tion  of  Estates,  oommisraoners  had  be<a 
sent  from  the  two  houses  of  the  Eagfisfe 
parliament,  and  also  from  the  Assenbiv 
of  Divines,  soliciting  a  imion  in  the  ar- 
cumstanoes  in  which  they  were  placed. 
This  negotiation  between  the  siqacsae, 
dvil,  and  ecclesiastical  authorities  of  the 
two  countries  gave  rise  to  the  Soteaa 
League  and  Covenant,  which  was  draws 
up  b^^  Henderson,  moderator  (or  pRsi- 
dent)  of  the  General  Assembly,  aod. 
having  been  adopted  by  a  unanimous  vole 
of  that  body  on  the  17th  of  Augvst,  wai 
then  forwarded  to  the  English  parliawirm 
and  the  Assembly  of  Divines  at  Wcsh 
minster  for  their  consideration. 

The  ordinance  of  the  Lords  and  Csb- 
mons  by  which  the  Assembly  was  ooasb- 
tuted  only  authorised  die  members,  vsssi 
further  order  should  be  taken  by  the  tvp 
houses,  "  to  confer  and  treat  among  thee- 
selves  of  such  matters  and  things  toodh 
in^  and  concerning  the  Litarey,  diset- 
plme,  and  government  of  tiie  Ofaarch  c/ 
England,  or  the  vindicating  and  deaia; 
of  the  doctrine  of  the  same,"  &c.  b 
should  be  ^  proposed  to  them  by  bodi  or 
either  of  the  said  houses  of  pariiaaKit 
and  no*  other,"  and  to  deUver  ^aas 
opinions  and  advices  to  the  sud  hooss 
from  time  to  time  in  such  manner  as^ 


WESTMINSTER  ASSEMBLY,    f  901  ]    WESTMINSTER  ASSEMBLY. 


sort  as  bythe  said  houses  should  be  re- 
quired.   They  were  not  empowered  to 
enact  or  settle  anythiDg.    As  the  dis- 
cussions proceeded,  a  discordance  of  prin- 
ciples and  views  upon  yarioas  points  be- 
tween the  ruling  Presbyterian  party  in 
the  Assembly  and   the   ^wing  Inde- 
{>eudent  or  Erastian  majority  in  the  par- 
liament became  more  evident ;  while  the 
progress  of  events  also  tended  to  separate 
the  two  bodies  more  widely  every  day, 
and  at  last  to  place  them  almost  in  oppo- 
sition and  hostility  to  each  other.    The 
Assembly  of  Divines  continued  to  sit 
under  that  name  till  the  22nd  of  Fe- 
bruary, 1649,  having  existed  five  years, 
six  months,  and  twenty-two  days,  during 
which  time  it  had  met  1 163  times.    The 
Scottish  commissioners  had  left  above  a 
year  and  a  half  before.     Those  of  the 
members  who  remaiued  in  town  were 
then  changed  by  an  ordinance  of  the  par- 
liament into  a  committee  for  trying  and 
examining  ministers,  and  continued  to 
hold  meetings    for  this  purpose  every 
Thursday  morning  till  Cromwell's  disso- 
lution of  the  Long  Parliament,  25th  of 
March,  1652,  after  which  they  never  met 
again. 

All  the  important  work  of  the  Assembly 
was  performed  in  the  first  three  or  four 
years  of  its  existence.  On  the  12th  of 
October,  1643,  the  parliament  sent  them 
an  order  directing  that  they  should 
**  forthwith  confer  and  treat  among  them- 
selves of  such  a  discipline  and  govern- 
ment as  may  be  most  agreeable  to  God's 
holy  word,  and  most  apt  to  procure  and 
preserve  the  peace  of  the  church  at  home, 
and  nearer  agreement  with  the  Church 
of  Scotland  and  other  Reformed  churches 
abroad,  to  be  settled  in  this  church  in 
stead  and  place  of  the  present  church 
government  by  archbishops,  bishops,  &c., 
which  is  resolved  to  be  taken  away ;  and 
touching  and  concerning  the  directory  of 
worship  or  Liturgy  hereafter  to  be  in  the 
church."  This  order  produced  the  As- 
sembly's Directory  for  Public  Worship, 
which  was  submitted  to  parliament  on 
the  20th  of  April,  1644 ;  and  their  Con- 
fession of  Futii,  the  first  part  of  which 
was  laid  before  parliament  in  the  begin- 
ning of  October,  1646,  and  the  remainder 
on  the  26th  of  November  in  the  same 


year.  Their  Shorter  Catechism  was  pre- 
sented to  the  House  of  Commons  on  the 
5th  of  November,  1647;  their  Larger 
Catechism  on  the  15th  of  September, 
1648.  The  other  publications  of  the  As- 
sembly were  only  of  temporary  import- 
ance, such  as  admonitory  addresses  to  the 
parliament  and  the  nation,  letters  to 
foreign  churches,  and  some  controversial 
tracts.  What  are  called  their  Annota- 
tions on  the  Bible  did  not  proceed  from 
the  Assembly,  but  from  several  members 
of  the  Assembly  and  other  clergymen 
nominated  by  a  committee  of  parliament, 
to  whom  the  business  had  been  intrusted. 

The  Directorv  of  Public  Worship  was 
approved  of  and  ratified  by  the  General 
Assembly  of  the  Church  of  Scotland  held 
at  ^Edinburgh  in  February,  1645;  the 
Con&ssion  of  Faith,  by  that  held  in  Au- 
gust, 1647;  the  Larger  and  Shorter  Ca- 
techisms, by  that  held  in  July,  1648 ;  and 
these  formularies  still  continue  to  consti- 
tute the  authorized  standards  of  that 
establishment.  The  Directory  of  Public 
Worship  was  ratified  by  both  houses  of 
the  English  parliament  on  the  2nd  of 
October,  1644;  and  also  the  doctrinal 
part  of  the  Confession  of  Ftdth,  with  some 
slight  verbal  alterations,  in  March,  1648. 
On  the  13th  of  October,  1647,  the  House 
of  Commons  passed  an  order  that  the 
Presbvterian  form  of  church  government 
should  be  tried  for  a  year;  but  it  was 
never  conclusively  established  in  England 
by  legislative  authority ;  and  even  what 
was  done  by  the  parliament  in  partial 
confirmation  of  the  proposals  of  the  West- 
minster Assembly  of  Divines,  having 
been  done  without  the  royal  assent,  was 
all  regarded  as  of  no  -midity  at  the 
Restoration,  upon  which  event  episcopacy 
resumed  its  authority  without  any  act 
being  passed  to  that  dSect 

It  is  remarkable  that  there  is  not  in 
existence,  as  for  as  is  known,  any  com- 
plete account  of  the  proceedings  of  the 
Westminster  Assembly  of  Divines,  either 
printed  or  in  manuscript  The  official 
record  is  commonly  supposed  to  have 
perished  in  the  fire  of  London.  Three 
volumes  of  notes  by  Dr.  Thomas  Goodwin 
are  preserved  in  Dr.  Williams's  Library, 
London;  and  two  volumes  by  George 
Gillespie  in  the  Advocate's  Library,  Edin- 
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burgh.  Baillie'8  Letters,  however,  oon- 
tain  very  fa\\  det&ils  of  what  was  done 
daring  the  period  of  his  attendance ;  and 
a  Jonmal  kept  by  Lightfoot  has  also  been 
printed.  Mnoh  information  is  to  be  fonnd 
scattered  in  various  works,  snch  as  Reid's 
*  Memoirs  of  the  Westminster  Divines  ;* 
Orme's  'Life  of  Owen;'  and  especially 
Neal's  <  History  of  the  Puritans.'  The 
only  work  that  has  app«ured  professing 
to  be  a  <  History  of  the  Westmmster  As- 
sembly of  Divines'  is  a  12ma  volume,  of 
390  pages,  with  that  title,  by  the  Rev. 
W.  M.  Hetherin^on,  then  minister  of 
Torphichen,  published  at  Edinburgh  in 
the  year  1843.  The  reader  is  referred 
for  a  further  account  of  the  sources  of 
information  on  the  subject  to  Mr.  He- 
therington's  Prefkoe,  and  to  a  note  on 
p.  521  of  Alton's  *  Life  and  Times  of 
Alexander  Henderson,'  Svo.,  Edinburgh, 
1836. 

WHIG.  Different  accounts  are  given 
of  the  origin  of  this  word.  Burnet,  in 
his  < History  of  his  Own  Time'  (i.  43), 
under  the  vear  1648,  says,  **  The  south- 
west counties  of  Scotland  have  seldom 
com  enough  to  serve  them  round  the 
year;  and  the  northern  parts  producing 
more  than  they  need,  those  in  the  west 
came  in  the  summer  to  buy  at  Leith  the 
stores  that  came  tnm  the  north;  and 
from  a  word  wAtMam,  used  in  driving 
their  horses,  all  tl&t  drove  were  called 
whigffomorsznA  shorter  the  wfngga.  Now, 
in  that  year,  after  the  news  came  down 
of  Duke  Hamilton's  defeat,  the  ministers 
animated  their  people  to  rise  and  march 
to  Edinburgh ;  and  they  came  up  march- 
ins  on  the  head  of  their  parishes,  with  an 
unheard  of  fhry,  praying  and  preaching 
all  the  way  as  they  came.  The  Marquis 
of  Argyle  and  his  party  came  and  bearded 
them,  they  being  about  6000.  This  was 
called  the  whiggamors'  inroad ;  and  ever 
after  that  all  that  opposed  the  court  came 
in  contempt  to  be  called  whiggs;  and 
from  Scotland  the  word  was  brought  into 
England,  where  it  is  now  one  of  our  un- 
happy terms  of  distinction." 

whig  has  long  been  the  name  of  the 
one  of  the  two  great  political  parties  in 
the  state;  the  other  is  Tory.  [Tort.] 
The  Whigs  of  the  last  century  and  a  half 
are  generally  viewed  as  the  representa- 


laves  of  the  friends  of  refimn  at  chap 
in  the  antient  constitixtioa  of  dfeeeoa*\. 
ever  unce  the  popular  eleoaait  be» 
active  in  the  legislature*  whether  ^ 
were  called  puritans*  non-eanfinBa. 
round-heads,  covoianterE,  or  by  anj  tAtt 
name.  Down  to  the  Rerolutkn  cif  U^ 
the  object  of  this  refbrm  party  vste 
make  such  change ;  sinoe  that  mot  s 
least  till  recently,  it  has  principaBj  bee 
to  maintain  the  change  tiien  made:  Of 
course,  however,  this  party,  like  all  cte 
parties,  has  both  sbified  or  modified  is 
professions,  principles,  and  iBodes  «f 
action  witlun  certain  limits  &om  time  a- 
time,  in  con&rmity  with  the  variatkc  el 
circumstances,  and  has  seldom  bees  vith> 
out  several  shades  of  q^inioa  amosig  *fe 
persons  belonging  to  it  in  the  same  age. 
These  differences  have  been  someliBieslak 
sometimes  more  distinctive ;  at  one  tiaie  re- 
ferring to  matters  of  apfttrently  mere  ten- 
poiary  policy,  as  was  thonsfat  to  be  tbe 
case  whoi  the  Whigs  of  the  last  agcv  «»B 
after  the  breaking  out  of  the  Freccb  revo- 
lution, split  into  two  sectioiis,  whieh  ease 
to  be  known  as  the  Old  and  the  New 
Whigs;  at  another,  seeming  to  inTdre 
so  fundamental  a  discordance  of  uliiBiaie 
views  and  objects,  if  not  of  first  priad- 
ples,  as  perhaps  to  make  it  expedicBt  is 
one  extreme  of  the  party  to  drop  ^ 
name  of  Whig  altogether,  and  to  call  it- 
self something  else,  as  we  have  seen  ^ 
Radicals  do  in  our  own  day.  All  parties 
in  polities  indeed  are  liable  to  be  itm 
drawn  or  forced  to  shift  tfadr  grooiid 
from  time  to  time ;  even  that  party  whose 
general  obgect  is  to  reset  ehan^  and  ts 

5 reserve  what  exists,  although  it  has  so 
oubt  a  more  definite  conne  maikad  out 
for  it  than  the  opposite  party,  mist  stiH 
often,  as  Burke  expresses  it,  vary  m 
means  to  secure  the  unity  of  its  end ;  be- 
sides, upon  no  principles  will  preoselj 
the  same  objects  seem  the  most  desirabk 
or  important  at  all  times.  But  theiBafr- 
vating  party,  or  party  of  tiie  movesMBt 
is  more  especially  subject  to  thia  doD^ 
of  views,  auns,  and  clumict^:  it  can,  no- 
perly  cfpeaking,  have  no  fixed  prlaei{ies: 
as  soon  as  it  begins  to  assume  or  prafes 
such,  it  loses  its  true  character  and  really 
passes  into  its  opposite.  Aeeordx^gly,  ia 
point  of  &ot^  much  uf  what  was  aoat 
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Whiggism  has  now  become  Toryism  or 
Conservatism,  the  changes  in  the  consti- 
tution which  were  formerly  sought  for 
b^ng  now  attained;  and,  on  the  other 
liand,  aa  new  obiects  have  presented  them- 
selves to  it,  Whiggism  has»  in  so  £ur  as  it 
retains  its  proper  character,  put  on  new 
aspects,  ana  even  taken  to  itself  new 
names* 

WIFE;     HUSBAND    and    WIFE. 
Many  of  the  legal  inddents  of  tJie  rela- 
tion of  husband  and  wi£e,  or,  as  they  are 
called  in  onr  law  books.  Baron  and  Peme, 
have  been  already  noticed:   the  mode 
of  contracting  the  relation  under  Mab- 
RiAOB,  and  of  dissolving  it,  under  Di- 
vorce ;  the  prorinon  fbr  the  wife  oat  of 
her  hosband^s  real  estates,  made  by  the 
common  law  and  modified  by  statute,  is 
treated  of  under  Dowsr;  and  the  right 
of  the  hnsband  to  a  life  bterest  in  his 
wife's  estates  of  inheritance  if  he  sur- 
vives her  and  has  had  by  her  a  child 
capable  of  inheriting,  under  CocnsTEST  of 
Enolamd  ;  the  proYision  which  may  be 
made  for  the  husband,  the  wife,  and  the 
oflEsping  of  the  marriage  belongs  to  the 
subjects  of  Settlement  imd  Jointure ;  and 
the  nature  of  the  property  which  the  wife 
may  have  independently  of  her  husband 
belongs  to  the  subjects  of  Paraphernalia, 
Pin-money,  and  Separate  Property.    The 
article  Pabbnt  and  Child  shows  the 
relation  of  both  parents  to  the  children  of 
the  marriage. 

The  common  law  treats  the  wife  (whom 
it  calls  a  feme  covert,  and  her  condition 
coverture)  as  subject  to  the  husband,  and 
permits  mm  to  exercise  over  her  reason- 
able restraint;  but  the  wife  mav  obtain 
security  that  the  husband  shall  keep  the 
peace  towards  her,  and  also  the  husrand 
may  have  it  against  the  wife.    The  hus- 
band and  wife  are  in  some  respects  legally 
one  pemn.     Hence  a  wife  cannot  sue 
separately  feom  her  husband  for  ii^uries 
done  to  her  <Mr  her  proper^,  or  be  sued 
alone  for  debts,  unless  her  husband  shall 
have  abjured  or  been  banished  the  realm; 
or  onlen  where  she  is  separated  from  him 
and  has  represented  herself  as  a  single 
woman,  or  where,  by  particular  customs, 
she  is  permitted  to  trade  alone,  as  in 
London;   but  even  here   the   husband 
sboold  be  joined  as  defendant  by  way  of 


conformity,  though  execution  will  issue 
against  the  wife  alone.  For  injuries  to 
the  wife's  ^rson  or  property  the  remedy 
is  by  a  iout  action.  They  cannot  con- 
tract with  or  sue  one  another ;  and  com- 
pacts made  between  them  and  all  debts 
contracted  towards  each  other  when  sincle 
(except  contracts  made  in  connderation 
and  contemplation  of  marriage)  are  made 
void  by  their  union.  This  rule  does  not, 
however,  apply  to  debts  due  from  the 
husband  to  the  wife  in  a  representative 
character  as  administratrix  or  executrix. 
They  cannot  directly  make  p;rants  one  to 
anotner  to  take  e^ect  dunng  the  joint 
lives ;  nor  can  the  wife,  except  in  the  ex- 
ercise of  a  power,  devise  lands  to  her 
husband  or  to  any  other  person  unless 
(as  it  is  said)  by  tiie  custom  of  London 
and  York:  but  the  husband  may  devise 
or  bequeath  to  his  wife  property  to  be  en- 
joyed by  her  after  his  deatn.  They  can- 
not give  evidence  touching  one  another 
in  civil  matters,  with  this  exception,  that 
under  the  6  Geo.  IV.  c.  16,  s.  37,  a  bank- 
rupts wife  may  be  examined  touching 
the  estate  of  her  husband,  and  she  is  sub- 
ject to  the  usual  penalties  if  she  sup- 
preasea  or  falsifies  fects.  In  criminal 
proaeeutions  for  injuries  done  by  either 
party  to  the  person  of  the  other,  the 
injured  parw  may  be  a  witness.  With 
the  perwm  of  his  wife  the  husband  takes 
the  liability  to  her  debts  contracted  before 
marriage;  but  those  debts  are  only  re- 
coverable during  the  wife's  life.  If  she 
dies  before  him,  he  is  relieved  from  that 
responsibility,  whatever  fortune  he  may 
have  had  with  her,  except  that  he  must 
apply  to  the  disduur^  or  such  debts  anv 
assets  which  he  acqmres  as  his  wife^s  ad- 
ministrator. As  the  wife  is  supposed 
to  be  under  the  perpetual  control  of 
her  husband,  she  is  free  from  responri- 
bility  for  offences  short  of  murder  and 
treason  committed  at  his  instigation — ^the 
evidence  of  that  instigation  being  his 
presence  during  the  commission  of  the 
oflfence.  For  the  same  reason  all  deeds 
executed  by  her  are  void,  unless  by  virtue 
of  powers  given  to  her  or  under  the 
guarantee  of  certain  solemnities  the  ob- 
ject of  which  is  to  ensure  her  free  agency. 
A  disporition  by  a  woman  of  her  property 
after  the  oommenoement  of  a  treaty  for 
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marriage,  without  the  priyity  and  oon- 
corrence  of  her  intended  husband,  is  con- 
sidered by  courts  of  equity  to  be  fraudu- 
lent, and  will  be  set  aside  after  the  mar- 
riage; and  by  the  act  1  Vic.  c  26,  passed 
in  1837,  a  will  made  before  marriage, 
either  by  a  man  or  a  woman,  is  revoked 
by  the  subsequent  marriage  of  the  party 
who  has  made  it  [Will  and  Testa- 
ment.] 

This  legal  identity  cannot  be  dissolved 
by  any  voluntary  act  of  the  parties.  Con- 
sequently no  deed  of  separation,  unless  it 
contains  an  immediate  and  certain  pro- 
vision for  the  wife,  and  no  advertisement 
or  other  public  notice  will  relieve  a  hus- 
band from  the  liability  to  provide  his 
wife  with  necessaries  fitting  to  her  rank 
in  life  (the  question  of  fitness  being  de- 
cided by  a  jury),  or  from  the  duty  of 
paying  the  debts  contracted  for  such  ne- 
cessaries, if  she  has  been  driven  from  his 
house  by  his  misconduct  On  the  other 
hand,  a  wife  cannot  recover  at  law  from 
her  husband  from  whom  she  lives  apart 
any  allowance  which  he  has  contracted 
with  herself  to  pa^  her  in  consideration 
of  the  separation,  if  he  desires  that  thdr 
union  should  be  renewed.  A  deed  of 
separation  is  not  a  sufficient  answer  to  a 
suit  promoted  by  either  party  for  restitu- 
tion of  cox\jugal  rights ;  nor  is  it  an  an- 
swer to  the  charge  of  adultery  conmiitted 
either  before  or  after  separation,  for 
though  *'  the  ecclesiastical  court  does  not 
look  upon  articles  of  separation  with  a 
fieiyourable  eye,  yet  they  are  not  held  so 
odious  as  to  be  considei^  a  bar  to  adul- 
tery." (Haggard's  Consistory  Heports, 
i.  143.) 

A  divorce  can  only  be  obtained  by  act 
of  parliament,  as  explained  in  Adul- 
TEBT  and  Divorce.  A  separation  may 
be  obtained  by  sentence  of  divorce  pro- 
nounced by  the  ecclesiastical  courts  for 
conjugal  infidelity  or  cruelty  on  the  part 
of  the  husband ;  but  this  is  not  a  dissolu- 
tion of  the  marriage. 

Considerable  difficulty  has  arisen  out 
of  the  conflict  between  the  law  of  Eng- 
land and  Scotland,  in  consequence  of 
marriages  celebrated  in  England  having 
been  dissolved  by  judicial  sentence  in 
Scotland.  Some  of  the  cases  are  given 
in  Surge's  Commentaries,  &c  i.  668,  &c. 


The  sentence  of  seperatiQe  f^ns^fe 
husband   of  his   responsibiiitj  fer  ^ 
wife's  debts  contracted  afier  the  cms 
is  pronounced,  or,  in  caie  of  Ui  vsi 
adultery,  contracted  after  tlie  ^ma^ 
of  the  adultery  and  the  eoDseqaestsefk- 
ration ;  for  if  no  separatioii  takes  |baL 
or  if  tiie  husband  abandoBS  Ids  MiR- 
sidence  to  his  wife  and  her  pwamosr.W 
will  be  liable  to  debts  OGntiacted  br  ^ 
with  tradesmen  who  are  igBotast  of  tk 
fiicts.    By  the  common  law,  afao^  a  ksr 
band  is  not  liable  for  the  dd)iB  af  bs 
wife  contracted  after  she  has  quitted  iu 
house  without  sufficient  cause,  said  ke  ba» 
given  particular  notice  to  the  tnde^an 
Uiat  he  will  not  pay  her  debts.    Ncr's 
he  liable  for  debts  contracted  while  sbr  k 
living  in  open  adultery.     If  the  sepan- 
tion  is  obtained  by  the  wile  oa  aconst  et 
the  cruelty  or  adultery  of  her  ho^MEBd. 
the  spiritual  court  oompds  him  to  acb- 
tain  her  (if  her  separate  property  will  oot 
enable  her  to  live  according  to  her  n&k 
in  life)  by  reqmringhim  tomakehersa 
allowance    proportionate  to  hia  mesaa 
[Alimomt.] 

Though  a  woman  cannot  takeby  diies 
grant  from  her  husband,  she  can  taikt  \fj 
a  grant  made  by  her  husband  to  tnsias 
for  her  benefit  She  can  also  aeqmR 
lands  by  descent  and  by  purchase  [Peb- 
chase]. 

By  tiie  common  law  the  huslMoid  wt- 
quires  all  the  personal  property  whiek 
tiie  wife  has  at  the  time  of  the  marriage, 
and  also  all  that  accrues  to  her  darm^ 
the  marriage.  He  also  aoqnirea  all  hei 
chattels  re^  or  leasehold  interests;  yet  if 
a  settlement  has  not  been  nciade  on  hex  ex- 
pressly  in  consideration  of  her  fcrtasc; 
those  portions  of  her  personal  pn^m 
which  conast  of  securities  for  money  or 
beneficial  contracts,  and  her  chattels  real 
survive  to  herself,  if  the  secnrities  have  ac-t 
been  realised  and  the  chattels  real  htv? 
not  been  aliened,  during  his  life  by  her 
husband :  a  marriage  settlement  does  act 
deprive  her  of  this  right  with  regard  it* 
things  in  action  acquired  subsetfiiefitty  t» 
the  execution  of  the  settiement,  onless  k 
expressly  reserves  to  the  husband  fiitm 
as  well  as  present  personalty.  If  a  km- 
band  requires  the  intervention  of  aooan 
of  equi^  for  the  purpose  of  rednciig 
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into  pofisession  his  wife's  property,  the 
court  will  reqaire  him  to  nuike  on  her  a 
settlement  nropordonate  to  the  benefit 
-wliich  he  derives.  Usually  one  half  of 
the  Aind  is  settled  upon  the  wife  and 
children,  bat  the  court  takes  all  the 
circumstances  into  consideration;  espe- 
cially whether  any  settlement  already 
exists :  and  it  will  not  grant  its  aid  to  the 
wife  who  demands  a  settlement,  if  she  is 
the  bom  subject  of  a  state  which  gives 
the  whole  property  of  the  wife  to  the  hus- 
band. The  adultery  of  the  wife  deprives 
her  of  her  equity  (unless  she  has  been  a 
ward  of  court  married  without  the  con- 
sent of  the  court);  but  her  delinquency 
will  not  induce  the  court  to  vest  the 
whole  of  her  property  in  her  husband 
becanse  he  does  not  maintain  her.  The 
coort  will  secure  the  property  for  the 
benefit  of  the  survivor  and  the  children. 
On  the  other  band,  in  case  of  the  cruel^ 
of  the  husband,  or  his  desertion  of  his 
wife,  the  court  will  award  to  her  and  her 
children  not  only  the  whole  principal,  but 
the  interest  of  the  property  m  question. 

The  husband  is  entitled  during  his 
life  to  the  profits  of  his  wife's  freehold 
estates  of  which  she  is  seised  at  the 
time  of  marriage  or  during  the  coverture. 
By  the  common  law  a  husband  might 
aliene  his  wife's  real  estate  by  feofi&nent 
or  fine,  or  lease  it  for  her  life  or  that  of 
the  tenants  and  she  was  left  to  her  re- 
medy if  she  survived  him,  or  her  heir  at 
law  had  his  remedy  if  the  hosband  sur- 
vived :  if  they  neglected  that  remedv,  the 
alienation  by  the  husband  was  good;  but 
by  the  d2nd  Henry  VIII.  c.  28,  the  wife 
or  her  heir  may  enter  and  defeat  the  hus- 
band's act  By  that  statute  the  lease  of 
lands  held  by  a  man  in  right  of  his  wife,  or 
jointly  with  her,  is  good  against  husband 
and  wife  if  ezecutra  by  both ;  the  lease 
may  be  for  years  or  for  life,  but  it  mnst 
relate  to  land  usually  leased,  it  must  not 
be  by  antidpadon  or  in  consideration  of 
a  fine ;  it  must  reserve  a  fidr  yearly  rent 
to  the  husband  and  wife  and  neirs  of  the 
wife ;  and  the  husband  is  restricted  from 
aliening  or  discharging  the  rent  for  a 
longer  term  than  his  own  life.  If  how- 
ever the  wife  receives  rent  after  her  hus- 
band's death  upon  any  lease  of  her  estate 
improperly  granted  by  him,  she  confirms 


that  lease.  A  wife*s  copyhold  estates  are 
fbrfeited  to  the  lord  by  any  such  acts  of 
her  husband  as  are  ruinous  to  the  estate 
(jB^.  waste),  as  destroy  the  tenure  (c.o.  an 
attempt  to  convert  it  into  a  freehold),  or 
otherwise  deprive  the  lord  of  his  rights, 
as  a  positive  refusal  to  pay  rent  or  per- 
form service.  But  courts  of  equity  will 
relieve  the  tenant  when  the  forfeiture  is 
not  wilful  or  can  be  compensated.  The 
enfranchisement  of  the  wife's  copyhold 
estate  \xy  the  husband  does  not  alter  the 
mode  of  descent,  but  the  estate  will  go  to 
the  wife's  and  not  to  the  husband's  heirs. 
Husband  and  wife  to  whom  f^ehold  or 
copyhold  lands  are  given  or  devised  take 
in  entireties,  and  not  as  joint  tenants ;  they 
are  jointly  seised,  but  neither  can  aliene 
without  the  consent  of  the  other,  and  the 
lands  will  belong  to  the  survivor. 

As  to  the  wife's  Doweb,  see  that  ar- 
ticle. 

The  Statute  of  Distributions  (22  &  23 
Car.  II.  c.  10)  gives  to  the  widow  of  an 
intestate  husband  (if  her  claim  has  not 
been  barred  by  settlement)  one-third  of 
his  personal  property  when  there  is  issue 
of  the  marriage  living,  and  one-half 
when  there  is  none.  But  the  widow  of 
a  freeman  of  the  city  of  London,  or  of  an 
inhabitant  of  the  ecclesiastical  province 
of  York  (excepting  the  diocese  of  Ches- 
ter), if  the  husband  die  intestate,  leav- 
ing personal  property  more  than  suffi- 
cient to  pay  his  debts  and  Ameral  ex- 
penses, is  entitled  to  the  fumitore  of  her 
bedchamber  and*  her  ai>parel  (widow's 
chamber),  or  to  50/.  in  lieu  of  it  if  her 
husband's  personalty  is  worth  2000/.; 
then  the  personal  estate  is  divided  into 
three  parts,  whereof  one-third  goes  to  the 
widow,  one  to  the  children,  and  one  (the 
dead  man's  share)  to  his  administrator. 
Of  this  last  share  the  widow  is  entitled 
under  the  Statute  of  Distributions,  which 
regulates  the  division  of  it,  to  one-third 
if  there  is  a  child,  and  one-half  if  there  is 
not.  The  benefit  of  this  custom  cannot 
be  taken  from  the  widow  by  any  fraudu- 
lent device,  such  as  a  gift  by  the  hus- 
band to  a  third  party  whilst  he  was  at 
the  point  of  death;  or  a  gift  with  a  re- 
servation that  it  should  only  take  effect 
after  his  death. 

Marriage  revokes  powers  of  attorney 
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previously  granted  by  the  wife,  and  dis* 
ables  her  from  granting  them;  hot  it 
does  not  disable  her  from  accepting  sach 
a  power,  or  from  acting  on  one  granted 
to  her  before  ooyerture.  She  may  also 
be  attorney  for  her  husband.  She  can  be* 
qoeath  her  personal  estate  by  will  under 
a  power. 

The  separation  of  hosband  and  wife, 
and  the  ^ect  of  deeds  made  by  them 
either  in  consequence  or  in  contemplation 
of  such  an  event  involves  manyaifficolt 
questions.    The  ecclesiastical  courts  con- 
sider all  deeds  of  separation  and  all  cove- 
nants in  the  natore  of  snch  deeds  to  be 
void.    The  courts  of  law,  however,  not 
only  have  supported  such  deeds  against 
the  husband,  but  have  enforced  a  cove- 
nant made  by  him  with  his  wife*s  tmstees 
to  pay  her  an  annuity  as  a  separate  main- 
tenance in  the  event  of  their  future  sepa- 
ration, with  the  approbation  of  the  trus- 
tees. Whether  such  a  covenant  would  now 
be  supported  by  the  courts  of  law  is  very 
doubtful.    In  order  to  render  a  deed  of 
separation  valid,  it  ought  to  be  made  by 
the  husband  and  wife,  with  trustees  lor 
the  wife,  and  any  provision  made  in  it  by 
the  husband  ought  to  be  for  a  valid  oon- 
dderation,  such  as  a  covenant  <m  the  part 
of  the  trustees  to  relieve  the  husband  from 
the  wife's  debts  or  maintenance;   the 
cruelty,  or  adultery,  or  desertion  of  the 
husband  is  a  consideration,  because  the 
wife  might  have  sued  him  in  the  ecclesi- 
astical courts,  and  obtained  alimony.  But 
oourtB  of  equity  will  not  interfere  to  en- 
force such  deeds,  though  by  a  strange 
inconsistency  they  will  enforce  the  hus- 
band's covenant  for  a  separate  mainte- 
nance if  made  through  the  intervention 
of  trustees,  and  indeed  in  certain  rare 
cases  if  made  between  the  husband  and 
wife  alone.    Nor  is  the  adultery  of  the 
wifo  a  sufficient  answer  to  her  claim  to 
the  separate  nuuntenance.    It  is  doubtful 
whether  the  wife  can  anticipate  or  dis- 
pose of  this  kind  of  allowance;  the  more 
so,  because  it  ceases  if  the  cohabitation 
is  renewed,  or  is  onl^  prevented  by  the 
perverseness  of  the  wife.    The  ecclesias- 
tical courts  permit  husband  and  wife  to 
be  sued  separately. 
^  A  queen-regnant  is  legally  a  fome  sole 


or  single  woman:  and  so  is  a  < 
sort  as  to  property. 

(Roper^s  taut  if  HmAami  aad  ITn 

edited  by  Jacob.) 

WIFE,  ROMAN.     [BIauxaclI 

WIPE.  (ScoCto^i).    The  moveable  r 

personal  estate  of  a  husband  sod  wii. 

under  the  administradon  of  the  hadei 

according  to  the  phraae^ogy  of  the  k> 

it  is  called  ''the  goods  in  cnnmmcitr. 

because  on  tiie  diasolalioD  <if  the  nazne 

by  the  death  of  either  party,  it  ftOs  te~» 

so  divided  that  if  there  be  issue  of  tfe 

marriage  a  third,  and  if  there  be  do  isv 

a  half^  goes  to  the  nearest  €>f  kin  arl&^ 

legatees  of  the  deceased,  wrlietber  bfr 

bfuid  or  wife,  the  remainder  bong  a: 

property  of  the  survivor.     Dsriiif  ikr 

continuance  of  the   marriaLge  i]»  ks- 

band's  right,  as  adnunistralior,  is  ia  ib 

respects  equivalent  to  the  right  cf  a  pRv 

prietor ;  and  whether  the  cnmwne  ^ 

perty  has  been  aofuired  by  faioMelf  or  bt 

the  wifis,  it  is  entirely  at  his  disDossl  ir 

so  &r  as  that  disposal  is  intended  tskn 

effect  during  his  lifetime.     His  zigbt{<: 

bequeathing  it  is  limited  \gs  tiie  SeeOB^ 

law  of  saccesaon.    [Wnx.]     As  the  ks- 

band  has  the  admimstratkia  of  the  wi&i 

property,  he  is  responable  not  onlytosb 

ertent  tH  the  gocMds  in  conoBimuai!,  Is 

personally,  for   the  wife's    obli^ttyB 

whether  contracted  befiMre  or  aller  aBr- 

riage.    Action  against  a  wife  for  deto 

contracted  before  marriage  ia  laid  agaaa 

herself  but  her  husband  is  cited  as  ^ 

ministrator  of  the  goods  in  oonnBaiiki. 

and  while  all  **  diligence "  or  ezeeraai 

fbr  attadun^  property  fells  on  the  goodi 

in  commomon,  he  is  liable  to  whaae« 

execution  may  proceed  against  the  pe- 

son.    In  case  (n  the  dismlntiaii  of  ta 

marriage  before  ezecntion,  tiie  eseeslsa 

will  proceed  only  against  the  portiosflf 

the  floods  in  communion  which  fidis  » 

the  share  of  the  wife  or  to  her  lenresa- 

tativea  and  will  not  lie  ^aaoA  ae  |e 

son  of  the  husband.  Nosait*eanbec0K 

against  a  married  woman  unless  ^  te^ 

band  has  been  made  a  party.    Hie  vil 

cannot  of  hersdf  enter  into  a  oootnc 

exigible  by  execution  against  tiie  goe^ 

in  communioQ  and  the  person  of  her  !■»- 

band,  unless  in  certain  cases  in  wind  t? 

general  law  or  by  practiee  she  hc^  c 
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agency.  To  this  effect  she  is  praepoaiia 
ne^otiis  domesticis,  and  'whatever  debts 
she  incun  for  honsehold  purposes  are 
debts  against  the  husband.  The  husband 
may  discharge  himself  from  debts  so  in- 
curred, by  suing  out  an  *' inhibition  *' 
against  her  in  the  Court  of  Sesdon.  The 
sphere  of  her  authority  may  be  enlarged 
by  her  husband  intrusting  to  her  the 
management  of  any  department  of  bud- 
ness,  and  she  will  then,  as  ostensibly  au- 
thorized to  represent  him  in  the  transac- 
tions relating  to  the  business,  render  him 
responsible  for  the  performance  of  her 
acts,  as  a  principal  is '  responsible  for 
those  of  his  agent.  A  wife's  agency  will 
not  extend,  without  special  authonty,  to 
the  borrowing  of  money. 

Heritable  property  (a  term  nearly 
equivalent  to  that  of  real  property  in 
England)  belonging  to  either  part^  is  in 
the  administration  of  the  husband.  He 
can,  however,  grant  no  lease  of  his  wiljp's 
heritable  propoty,  to  last  beyond  his  own 
life,  without  her  concurrence.  On  the 
other  hand,  from  the  date  of  the  procla- 
mation of  tile  banns,  all  deeds  granted  by 
the  wife  are  null  if  they  do  not  bear  the 
husband's  concurrence.  His  right  of  ad- 
ministration, including  the  necessity  for 
his  concurrence  in  the  wife's  deeds,  may 
be  excluded,  either  generally  or  in  rela- 
tion to  some  particular  estate.  The  for- 
mer can  onl^  take  place  by  his  resigning 
his  jus  martti  in  an  antenuptial  contract 
of  marriage;  the  latter  may  be  accom- 
plished by  the  special  exclusion  of  the 
jus  martti  in  the  titie  of  any  estate  con- 
veyed to  the  wife.  Every  deed  executed 
by  a  wife  is  presumed  to  have  been  exe- 
cuted under  the  coercion  of  her  husband, 
and  is  reducible  as  a  deed  executed  under 
the  efiiect  of  force  and  fear,  unless  the 
wife  ratify  it  bv  oath  before  a  magistrate. 
On  occasion  of  the  ratification,  not  only 
must  the  husband  be  absent,  but  the  act 
of  ratification  must  bear  that  he  was  so. 

A  separation  of  mairied  j^rties  may 
take  place  either  by  judicial  interference 
or  voluntarjr  contract.  Actions  of  judi- 
cial separation  proceed  before  the  court 
of  session,  whicn  in  such  cases  exercises 
its  oonsistorial  jurisdiction  as  succeeding 
to  the  commissary  court  Personal  vio- 
lence or  acts  phyacally  or  morally  in- 


jurious on  the  part  of  the  husband,  will 
justify  a  judicial  separation  at  the  suit  of 
the  wife.  That  the  husband  insisted  on 
retaining  a  servant  with  whom  he  had 
held  an  illicit  intercourse  before  the  mar- 
riage was  held  a  ground  of  judicial  se- 
paration. (Letham  V.  Letham,  8th  March, 
1823,  2  S.  D,  284.)  In  judicial  separa- 
tions at  tiie  instance  of  the  wife,  an  ali- 
mentary allowance  is  awarded  to  her 
against  the  husband,  proportioned  to  his 
means.  When  a  husband  abandons  his 
wife,  an  alimentary  allowance  will  be 
awarded  to  her  without  a  jadidal  separa- 
tion. A  voluntary  separation  may  take 
place  by  mutual  agreement,  but  in  such  a 
case  an  alimentary  allowance  will  not  be 
awarded  unless  it  has  been  stipulated  for. 
It  is  in  a  wife's  power,  however,  notwith- 
standiuff  a  voluntary^  separation,  to  sue 
for  judicial  separation  if  the  previous 
conduct  of  the  husband  towards  her  would 
justify  it,  and  thus  obtain  an  award  of 
alimony.  The  husband  whose  wife  is 
either  judicially  or  voluntarily  separated 
from  him  ceases  to  be  responsible  for  the 
debts  incurred  by  her  after  the  date  of 
the  separation.  Her  own  property  is 
liable  to  execution  for  her  obligations, 
but  not  her  person,  unless  her  husband 
be  living  out  of  Scotland,  in  which  case 
it  has  been  dedded  that  a  wife  transact- 
ing business  on  her  own  account  is  liable 
to  diligence  agunst  her  person,  or  arrest 
and  imprisonment  (Orme  v,  Diffors, 
30th  November,  1833,  12  S.  D,  149.) 
The  husband  has  the  uncontrolled  cus- 
tody of  the  children  of  the  marriage 
dunng  pupillarity.  The  court  of  session 
will  interiere  for  their  protection  in  the 
case  of  their  personal  ill-usage,  or  of 
danger  of  contamination,  but  not  on  the 
ground  of  a  special  estate  being  settied 
on  a  child  by  a  third  party. 

On  the  dissolution  of  a  marriage  by 
the  death  of  either  puty,  an  anterior 
question  to  that  of  the  dismbution  of  the 
property  is,  whether  the  marria^  was 
permanent  A  permanent  marriage  is 
one  which  has  lasted  for  a  ^ear  and  part 
of  a  day,  or  of  which  a  living  child  has 
been  bom.  In  tiie  case  of  dissolution  by 
death  of  a  marriage  not  jiermanent,  thers 
is  a  question  of  acoonntuig,  and  the  pro- 
perty of  the  parties  is,  as  nearly  as  dr- 
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comstances  will  pennit,  so  distribated  as 
it  would  have  b^n  had  no  marriage  be- 
tween them  been  solemnized.  In  the  case 
of  a  permanent  marriage,  the  moTeable 
property  is  divided  as  above  stated,  the 
surrivor  getting  a  half,  if  diere  is  no 
issue,  and  a  third  if  there  is  issne.  Of 
any  real  property  in  which  a  wife  dies  in- 
feit,  if  there  has  been  a  living  child  bom 
of  the  marriage,  and  if  there  is  no  sur- 
viving issue  of  the  wife  by  a  former  mar^ 
riage,  the  widower  enjoys  the  life^rent 
use :  this  is  called  "  the  courtesy  of  Soot- 
land."  A  widow  enjoys  the  life-rent  of 
one-third  part  of  the  lands  over  which 
her  husband  has  died  infeft,  by  way  of 
•*  Terce.-  The  distribution  of  the  pro- 
perty, personal  or  heritable,  may  be  other- 
wise arranged  by  antenuptial  contract,  <»r 
equivalents  to  uie  property  to  which  a 
party  would  sneceea  may  be  made  by  the 
settlements  of  the  deceased. 

On  the  dissolution  of  marriage  by  di- 
vorce [Divorce],  the  offending  party 
forfeits  whatever  provisions,  legal  or 
conventional,  he  or  she  might  be  entitled 
to  from  the  marriage :  and  the  innocent 
party,  at  whose  instance  the  suit  of  divorce 
18  brought,  retains  whatever  benefits, 
legal  or  conventional,  he  or  she  may 
have  become  entitled  to  bj  the  marriage. 
It  follows,  that  when  the  divorce  prooe^ 
at  the  suit  of  the  wife,  she  obtains,  at  the 
date  of  the  decree  of  divorce,  the  pro- 
visions which,  as  above,  she  would  be 
entitled  to  on  the  death  of  her  husband ; 
and  that,  on  the  other  hand,  if  the  suit  be 
at  the  instance  of  the  husband,  the  wife 
not  only  loses  her  right  to  such  provisions, 
but  forfeits  to  the  husband  whatever  pro- 
perty she  may  have  brought  into  the 
goods  in  communion. 

WILL  AND  TESTAMENT.  Before 
the  passing  of  the  32  Hen.  VIII.  c.  7, 
oonmionly  called  the  Statute  of  Wills, 
and  the  34  &  35  of  Henry  VIII.  c  5. 
there  was  no  general  testamentary  power 
of  freehold  land  in  England,  but  the 
power  of  making  a  will  of  personal  pro- 
per^, appears  to  have  existed  finom  the 
earliest  period.  Yet  this  power  did  not 
originally  extend  to  the  whole  of  a  man's 
personal  estate ;  but  a  man's  goods,  after 
paying  his  debts  and  funeral  expenses, 
were  mvisible  into  three  equal  parts,  one 


of  which  went  to  his  childres,  aatee 
his  wife,  and  the  third  was  at  hitovia- 
posal.  If  he  had  no  wife  or  so  i^A 
he  mi^ht  bequeath  one  hal^  aid  if  k 
had  neither  wife  nor  childroi,  tie  vUi 
was  disposable  by  will  (2  BL  Cem, 
492;  FitsherberC,  Aof.  Aw^  Ii2. 
The  law  however  was  gradoally  aliuc£ 
in  other  parts  of  Ekigland.  ai^  is  ik 
province  of  York,  the  prinanhsr  a. 
Wales,  and  in  the  city  of  LondGEiBfe 
lately  by  statute,  so  as  to  give  a  nsa  & 
power  of  bequeathing  the  wbole  oi  Is 
personal  property.  At  present  hf  w 
1  Vict  c  26,  for  the  amendment  a  ^ 
law  with  respect  to  wills  (whef^  tk 
former  statutes  there  enumefated  vi± 
respect  to  wills  are  repealed,  exoeft  s 
fer  as  the  same  acts  or  any  of  tfaon  r- 
spectively  relate  to  any  wills  of  cottrt 
pur  emtre  vie  to  which  this  aet  does  ace 
extend),  it  is  enacted  that  it  sfaaD  be  isw- 
ful  for  every  person  to  devise^  beqaa^ 
and  dispose  of,  by  his  will,  exemsd  m 
required  by  that  act,  all  real  and  penoul 
estate  which  he  shall  be  entitled  to  ethff 
at  law  or  in  equity  at  the  time  of  te 
death.  Great  alterations  have  beea  in- 
troduced into  the  law  of  wills  byths 
statute ;  but  as  it  does  not  extend  to  sav 
will  made  before  the  1st  of  Jamiaiy,  1S3S. 
it  is  necessaiy  to  consider  the  law  ss  'i 
stood  previous  to  the  acL 
a.  In  ^neral  all  persona  are  capable  <tf 
disposmg  by  will  of  both  real  jmd  pe^ 
soiml  estate  who  have  sofficient  nnda^ 
standing.  The  power  of  the  his;  is 
make  a  will  b  defined  by  the  39  &  4«i 
Geo.  III.  c  88,  s.  10.  'By  the  fonaer 
statute  of  wills,  married  wtunen,  pass:^ 
within  the  age  of  twenty-one  yean,  »i&rs 
and  persons  of  nonsane  memory,  ir^ 
declared  incapable  of  making  wills  vi 
real  estate.  These  disabilities  alse  tf- 
plied  to  a  bequest  of  personal  amu 
except  that  infants  of  a  eertun  agr. 
namely,  males  of  fbnrteen  and  feiaaiei 
of  twelve  might  dispose,  by  will,  of  p^ 
Bonalty ;  and  that  by  the  U  Gikr.  ILc 
21,  s.  8,  a  fether  under  tweoty-caemt^ 
by  a  will  attested  by  two  witnesKS  ap- 
point guardians  to  his  children.  Bb^  far 
ue  second  section  of  the  new  Wills  Aa. 
no  will  made  by  any  person  anda  da 
age  of  twentyKme  years  is  yalid;  aad » 
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'ill  made  by  any  married  woman  is 
alid,  ezept  such  a  will  as  might  have 
een  made  by  a  married  woman  before 
be  passing  of  the  new  act  The  dis- 
biiity  of  a  married  woman  is  not  abso- 
ate.  She  may  make  a  will  of  her  per- 
onal  property  if  her  hnsband  consents 
:>  that  particolar  will,  and  it  will  be 
perative  if  he  survive  her.  The  va- 
idity  of  a  lunatic's  will  depends  upon 
he  state  of  his  mind  at  the  time  of 
aaking  it  Persons  bom  deaf  and  dumb 
ixe  presumed  to  be  incapable  of  making 
i  will,  but  the  presumption  may  be 
ebutted  by  evidence.  Blindness  and 
leafnesB  alone  do  not  produce  incapacity. 
>evises  .of  lands  by  aliens  are  at  least 
;oidablei  die  crown  being  entitled,  after 
>ffice  found,  to .  seize  them  in  the  hands 
>f  the  devisee,  as  it  might  have  done  in 
those  of  the  alien  during  his  life. 

Previously  to  the  late  act  the  general 
power  of  testators  was  subject  to  excep- 
tions.    Customary  freeholds  and  copy* 
holds  were  not  within  the  Statute  of  Wills, 
and    therefore,  unless  where  devisable 
by  special  custom,  could  in  general  be 
passed  only  by  means  of  a  surrender  to 
the  use  of  a  will.    By  the  55  Geo.  IIL 
c  192,  the  want  of  a  surrender  was  sup- 
plied in  cases  where  it  was  a  mere  form, 
but  the  act  ;did  not  apply  to  cases  where 
there  was  no  custom  to  surrender  to  the 
use  of  a  will,  nor  to  what  are  called  cus- 
tomary freeholds.    A  devisee  or  surren- 
deree ofcopyholds  could  not  devise  before 
admittance,  though  an  heir-at-law  might 
Conditions  were  not  devisable,  nor  were 
rights  of  entry  or  action,  nor  contingent 
interests  when  the  person  to  be  entitied 
was  not  ascertained :  lands  acquired  after 
the  execution  of  the  will  also  did  not 
pass  by  it ;  but  by  section  3  of  1  Vict  c  26, 
the  power  of  disposition  by  will  extends 
to  all  real  and  personal  estate,  and  to  all 
estates,  interests,  and  rights  to  which  the 
testator  may  be  entitled  at  the  time  of 
his  death,  though  acquired  subsequendy 
to  the  execution  of  his  will.    There  is  no 
restriction  as  to  the  persons  to  whom  de- 
vises or  bequests  may  be  made  except 
under  the  34  &  35  Hen.  VIII.  c.  5, 
which  forbids  devises  of  lands  to  bodies 
politic  and  corporate.       Exceptions  to 
this  statute   have  been  introduced  by 


the  43  Geo.  III.  c.  107,  and  43  Geo. 
III.  c  108,  which  authorize  devises  of 
lands  to  the  governors  of  Queen  Anne's 
Bounty,  and  &r  die  erection  or  repair  of 
churches  or  chapels,  the  enlargement  of 
churchyards  or  of  the  residence  or  glebe 
for  ministers  of  the  Church  of  EIngland. 
Aliena^  cannot  be  properly  called  an 
incapacity  to  take  by  devise,  as  the  de- 
vised 'lands  remain  in  the  alien  till  office 
found,  when  they  vest  in  the  crown.  By 
the  9  Geo.  II.  c  36,  no  lands  or  personal 
estate  to  be  laid  out  in  the  purchase  of  or 
charged  on  land  can  be  given  to  any  cha- 
ritable use  by  way  of  devise.  [Mobt- 
HAiN.]  By  the  40  Geo.  III.  c.  98,  no 
^sposition  of  property  can  be  made  by 
will  or  otherwise,  so  as  to  accumulate  the 
income  for  a  longer  period  than  for 
twenty-one  years  after  the  death  of  the 
setUor,  or  during  certain  minorities  [Ac- 
citmulation]  ;  and  b^  what  is  called  the 
rule  against  perpetuities,  no  property  can 
be  settled  by  deed  or  will  so  as  to  be  in- 
alienable for  more  than  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards. 
Bdbre  the  1  Vict  c.  26  wills  of  per- 
sonal estate  might  even  be  nuncupative, 
that  is  to  say,  might  be  declared  by  the 
testator  without  writing  before  witnesses, 
provided  they  were  made  in  conformity 
with  the  directions  contained  in  the  1 9th 
section  of  the  Statute  of  Frauds  (29  Cai'. 
II.  c  3).  A  will  of  freehold  lands  of 
inheritance  was  required  to  be  executed 
in  the  manner  prescribed  by  the  5th  sec- 
tion of  the  Statute  of  Frauds,  which 
required  it  to  be  signed  by  the  party  de- 
vising, or  by  some  other  person  in  his 
presence  and  by  his  express  direction, 
and  to  be  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  more 
credible  witnesses.  The  term  **  credible," 
which  gave  rise  to  much  discussion  under 
the  old  law,  is  omitted  in  the  new  act, 
and  it  is  enacted  in  the  14th  section  that 
no  will  is  to  be  void  on  account  of  the 
incompetency  of  any  attesting  witness. 
By  the  15th  section  gifts  to  attesting  wit- 
nesses or  their  wives  or  husban£  are 
declared  void.  This  is  an  extension  of 
the  25  Geo.  II.  c.  26,  which  related  only 
to  wills  which  at  that  time  required  the 
attestation  of  witnesses,  that  is  to  say,  to 
wills  of  real  estate.    The  words  as  to 
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wiTes  or  hasbandfl  mre  new.  The  signa- 
ture  of  the  testator  was  not  required  for 
the  yaliditjT  of  a  will  of  personalty  or  of 
copyholds,  whether  the  instroment  was  in 
his  own  hand-writing  or  in  that  of  an- 
other. Bot  by  the  9th  section  of  I  Vict 
c.  26,  no  will,  whether  of  real  or  personal 
estate,  is  to  be  Talid  onless  it  be  in  writ- 
ing, and  signed  at  the  foot  or  end  by  the 
testator  or  by  some  person  in  his  presence 
and  by  his  direction ;  and  such  signature 
most  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and 
such  witnesses  must  attest  and  subscribe 
the  will  in  the  presence  of  the  testator, 
but  no  particular  form  of  attestation  is 
necessary.  Section  10  enacts  that  all 
appointments  made  by  will  are  to  be  exe- 
cuted in  the  manner  above  prescribed, 
and  are  to  be  valid  when  so  executed 
notwithstanding  the  uonobsenrance  of  any 
other  ceremonies  required  by  the  power 
under  which  the  appointment  is  made. 
By  Uie  llUi  and  Tith  sections,  it  is  de- 
clared that  the  act  is  not  to  affect  the 
wills  of  soldiers  on  actual  service  or  of 
mariners  at  sea,  which  are  to  remain  sub- 
ject to  the  particular  provisions  made 
respecting  them  by  the  11  Geo.  IV.  and 
1  Wm.  IV.  c  20.  Questions  formerly 
arose  as  to  what  was  a  publication  of  a 
will,  but  section  13  of  1  Vict  c  26  enacts 
that  no  other  publication  shall  be  requi- 
site than  execution  in  the  manner  pre- 
scribed. 

It  is  the  rule  in  England,  that  a  will  of 
lands  is  regulated  by  the  law  of  the 
country  in  which  the  lands  are.  The 
place  where  and  the  language  in  which 
such  a  will  is  written  are  unimportant : 
the  locality  of  the  lands  is  the  only  pomt 
to  be  considered.  A  will  made  in  France 
and  written  in  French,  of  lands  in  Eng^ 
land,  must  contain  expressions  which 
when  translated  into  English  would  pro- 
perly designate  the  lauds  in  question,  and 
must  be  executed  according  to  the  forms 
required  by  the  English  law.  Lands  in 
England  which  belong  to  an  English  sub- 
ject domiciled  abroad  and  dying  intes- 
tate, will  descend  according  to  tne  Eng- 
lish law.  With  respect  to  personalty,  on 
the  other  hand,  in  cases  both; of  testacy 
and  intestacy,  the  law  is  different     If  a 


British  subject  becomes  domidkiiteai 
the  law  of  his  domicile  at  the  &»rf 
his  death  is  the  rale  which  the  £^^ 
courts  follow  in  detennining  the  v^ey 
of  his  will  and  administeriiig  his  pasivi 
property  in  England,  and  rice  veni  z 
the  case  of  a  foreigner  dying  d»cM 
in  England.  Cases  soBsetiiiies  arist  a 
which  it  is  difficult  to  detenBiae  v^ 
was  the  domicile  at  the  time  of  the  6te± 
of  the  party,  and  consequently  whs  r^ 
is  to  be  followed  in  the  distrihczlks  d 
his  personal  estate.  If  an  Bogi^Bia 
domiciled  abroad  has  real  pciypeitt  a 
England,  he  ought,  on  aoooimi  oicbe 
di&rence  of  the  doctrine  with  respect  e 
real  and  personal  property,  to  make  hd 
wills,  one  duly  executed  aeoovding  to  tk 
English  law  for  devising  his  real  eftsie. 
and  another  framed  according  to  die  la v 
of  his  domicile  for  the  diqnsal  of  im 
personal  property. 

A  will  is  a  revocable  iDstrameat    It 
was  an  established  rule  of  law  that  the 
will  of  a  feme  sole  was  revoked  by  her 
marriage,  but  marriage  alone  was  cot 
considered  a  revocation  of  the  will  of  i 
man;  though  marriage  and  the  Inrtiicf 
a  child,  whom  the  wul  would  disinhfriL 
conjointly  were  admitted  by  the  coons  &• 
have  that  effect,  on  the  groood  that  tbev 
circumstances  together  produced  sneh  * 
change  in  the  testator's  sitnatioc,  tfaar  i: 
could  not  be  presumed  he  could  intead 
any  previous  dispodtioo  of  his  ^Tiyern 
to  continue  unchanged.     By  section  Is 
of  the  new  act  every  will  made  by  a  ana 
or  woman  is  revokoi  b^  marriage,  exee^ 
a  will  made  in  exercise  of  a  power  or 
appointment  when  the  real  or  perasal 
estate  thereby  appointed  would  not  i= 
default  of  appointment,  pass  to  the  her. 
personal  representative,  or  next  of  kis  o^ 
the  appointor.    And  by  the  1 9di  sectiei 
no  will  is  to  be  considered  as  revoked  by 
any  presumption   of  intention   oe   ^ 
ground  of  an  alteration  in  circninstBDas. 
fiy  the  20th  section  no  will  or  oodidl » 
revocable  except  as  above  mentiooed,  or 
by  another  will  or  codicil  executed  in  tbe 
manner  required  by  the  act,  or  by  a  writ- 
ing declaring  an  intention  to  revoke,  ext~ 
cuted  in  the  same  manner,  or  by  bonuBC. 
tearing,  or  otherwise  destroying  the  vdl 
by  the  testator  himself,  or  by  sofse  <nbef 
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person  in  bis  presence,  and  by  bis  direc- 
tion, with  intent  to  revoke.    By  the  21st 
section  no  obliteration,  interlineation,  or 
other  alteration  made  in  any  will  after 
execution  is  to  bave  any  effect,  except  in 
so  far  as  the  words  or  effect  of  tbe  will 
previous  to  the  alteration  cannot  be  made 
out,  unless  tbe  alteration  be  executed  as  a 
will,  such  execution  to  be  in  tbe  margin 
opposite  or  near  to  tbe  alteration,  or  to  a 
memorandum  referring  to  the  alteration. 
By  the  Statute  of  Frauds  witnesses  to  a 
will  were  required  to  sign  in  the  testator^s 
presence,  but  it  was  not  necessary  that  he 
should  sign  in  their  presence,  whereas  by 
section  6  of  that  act  a  mere  revocation  in 
writing  must  bave  been  signed  by  the 
testator  in  presence  of  tbe  witnesses,  but 
tbey  were  not  required  to  sign  in  his 
presence.    This  inconsistency  is  now  re- 
moved.   The  21st  section  alters  the  law 
as  to  the  effect  of  obliterations  where  the 
words  remain  legible,  and  of  cancellation 
by  drawing  lines  across  the  whole  or  any 
part  of  the  will.    These  acts  will  now  be 
of  no  effect  unless  properly  executed  and 
attested.    By  the  2Srd  section  no  convey- 
ance or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  real 
or  personal  estate,  except  an  act  of  revo- 
cation, is  to  prevent  the  operation  of  the 
will  upon  such  estate  or  interest  as  the 
testator  has  power  to  dispose  of  at  tbe 
time  of  bis  death :  and  by  the  24th  sec- 
tion every  will  is  to  be  construed  with 
reference  to  the  real  and  personal  estate 
comprised  in  it,  so  as  to  take  effect  as  if 
it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  con- 
trary intention  appear  on  the  will. 

Republication  of  a  will  is  in  fact  a  re- 
execution  of  it,  being  a  repetition  of  the 
ceremonies  reqmred  for  its  original  va- 
lidity :  before  the  recent  act  a  devise  of 
lands  could  only  be  republished  by  signa- 
ture and  attestation  by  three  witnesses, 
while  with  respect  to  copyholds  and  per- 
sonalty a  will  might  be  republished  with- 
out any  formal  execution,  and  even  by 
the  mere  parol  acts  and  declarations  of  the 
testator. 

The  22nd  section  of  the  act  provides 
that  no  will  or  codicil,  or  any  part  there- 
of, which  shall  have  been  in  any  manner 
revoked,  shall  be  revived  otherwise  than 


by  the  re-execution  thereof,  or  by  a  codi- 
cil executed  in  manner  re<iuired  by  tbe 
act,  and  showing  an  intention  to  revive 
the  same ;  and  when  any  will  or  codicil 
which  shall  be  partiy  and  afterwuds 
wholly  revoked,  shall  be  revived,  the  re- 
vival is  not  to  extend  to  such  parts  as  had 
been  revoked  before  the  revocation  of 
the  whole,  unless  a  contrary  intention 
appear.  Under  tbe  old  law,  if  a  second 
will  or  codicil  which  revoked  a  former 
will  was  afterwards  cancelled,  the  first, 
if  it  bad  been  kept  undestroyed,  was  held 
to  be  revived.  It  had  previously  been 
determined  (4  Ves.,  610)  that  a  subsequent 
codicil,  merely  for  a  particular  purpose 
and  confirming  tbe  will  in  other  respects, 
did  not  amount  to  a  republication  of  parts 
of  the  will  revoked  by  a  former  codicil. 
This  section  extends  the  doctrine  to  the 
case  where  a  will  had  been  first  partially 
and  afterwards  wholly  revoked. 

Estates  or  interests  in  property  created 
by  way  of  executory  devise  or  bequest, 
that  is  to  say,  such  as  are  made  expectant 
on  the  determination  of  prior  estates  in 
the  same  property,  may  be,  like  estates 
created  by  way  of  remainder  in  a  deed, 
either  vested  or  contingent  So  far  as 
depends  upon  the  nature  of  tbe  limita- 
tions themselves,  the  same  rules  are  in 
general  applicable  to  executory  devises 
or  bequests  as  to  remainders ;  but  testa- 
mentary instruments  are  not  construed 
with  the  same  strictness  as  deeds,  and  in 
determining  the  question  of  vesting  or 
contingency,  many  considerations,  de- 
pending on  expressions  in  the  will  or 
other  circumstances  appearing  upon  the 
face  of  it,  are  admitted  as  affording  pre- 
sumptions of  the  intention  of  the  testator. 
It  is  impossible  here  to  give  any  enume- 
ration of  tbe  numerous  rules  which  have 
been  laid  down  on  this  subject,  and  which 
are  of  course  liable  to  be  modified  accord- 
ing to  the  circumstances  of  each  parti- 
cmar  case.  It  may  however  be  observed 
generally  that  when  a  future  gift  is  pre- 
ceded by  a  gift  of  the  immediate  interest, 
it  is  to  be  presumed  that  the  enjoyment 
only  is  postponed,  and  that  the  fumie  gift 
is  vested  in  interest ;  whereas  when  there 
is  no  gift  of  the  immediate  interest,  the 
contrary  presumption  obtains :  and  again, 
that  when  the  enjoyment  of  a  gift  is  pos^ 
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poned,  not  on  aooonnt  of  drcnmstanoes 
persona]  to  the  object  of  the  gift,  but  with 
a  Tiew  to  the  circomstanoes  of  the  estate, 
the  gift  is  to  be  jiresnmed  Tested.  With 
respect  to  pecmuary  legacies,  some  dis- 
tinctions, borrowed  from  the  civil  law, 
are  adnutted  which  ba^e  no  place  as  to 
real  estate.  One  of  these  distinctions  is 
that  where  fatnrity  is  annexed  to  the  sub- 
gtanct  of  the  gift,  the  vesting  is  in  the 
mean  time.suspended^:  bat  where  the  time 
of  payinenl  only  is  fiitare,  the  letgacy  vests 
mmiediately.  If  however  the  only  gift  is 
contained  in  the  direction  to  pay,  this  case 
is  to  be  regarded  as  one  in  which  time 
is  annexed  to  the  substance  of  the  gift 
When  a  future  gift  of  a  principal  sum  is 
coupled  with  a  gift  of  the  interest  in  the 
mean  time,  a  strong  presumption  exists  in 
fkvoQT  of  vesting.  It  is  generally  consi- 
dered that  a  very  clear  expression  of  in- 
tention must  exist  in  order  to  postpone 
the  vesdng  of  residuary  bequests,  on  the 
ground  that  intestacy  may  often  be  the 
consequence  of  holding  them  to  be  con- 
tingent. 

Great  changes  have  been  introduced  in 
the  law,  as  to  the  interpretation  of  wills 
by  the  above-mentioned  24th  section  of 
the  act,  which  declares  that  wills  are  to 
be  construed  to  speak  as  if  they  were 
executed  immediate!]^  before  the  death  of 
the  testator,  and  the  six  following  clauses. 
The  25di  section  enacts  that,  unless  a 
contrary  intention  appear  on  the  will,  a 
renduary  devise  shall  include  all  estates 
comprised  in  lapsed  and  void  devises. 
This  alters  the  former  law,  whereby  such 
estates  devolved  on  the  heir.  The  26th 
clause  enacts  that  a  general  devise  of 
the  testator's  lands  shall  include  copy- 
hold and  leasehold  as  well  as  freehold 
lands,  unless  a  contrary  intention  appoir. 
This  also  efiPects  a  considerable  alteration 
in  the  law  of  devises.  Formerly  neither 
copyholds  (unless  surrendered  to  the  use 
of  the  will)  nor  leaseholds  would  pass  by 
a  general  devise  of  lands  or  other  general 
words  descriptive  of  real  estate,  unless  the 
testator  had  no  freehold  lands  on  which 
the  devise  might  operate.  Since  the  statute 
of  the  55  Gea  III.  c.  192,  which  dispenses 
with  the  necessity  of  surrenders  in  certain 
cases,  copyholds  stood  upon  nearly  the 
same  footmg  as  freeholds,  in  respect  to 


a  general  devise ;  bat  leaselM>ldsiAc» 
tinned  subject  to  the  old  rale  of  hw.  Bv 
the  27th  section,  unless  a  contrsn  ian- 
tion  appear,  a  general  devise  of  resl  ett» 
and  a  general  beqoest  of  persocal  cas 
are  respectively  to  indade  estates  mk 
property  over  which  the  testaiur  h»  i 
general  power  of  appointment  It  ^n 
never  considered  neoessarr  in  tibe  exe- 
cudon  of  a  power  of  appointxng  ml  esoK. 
whether  general  or  special,  to  refer  a- 
pressly  to  the  power.  It  was  soffiaos  if 
the  intention  to  exercise  it  appeared  &aB 
a  description  of  the  property  in  the  vU 
or  by  ottier  means.  If  the  testator  had 
no  other  lands  which  answered  the  de^ 
scription,  a  general  devise  voold  hsfc 
been  a  good  execution  of  the  power:  !«£ 
it  was  otherwise  if  he  had  an  j  other  hsdi 
which  would  satisfy  the  terms  of  dK 
devise.  The  enactment  a{^ies  oaij 
when .  the  testator  has  p,  genend  po«^ 
of  appointment.  Where  the  power  is 
limited  or  spedal,  it  seems  that  the  old 
rule  of  construction  will  still  hold.  As 
to  personal  property  the  rule  was,  &si 
there  must  be  some  reference  to  the 
power,  on  the  somewhat  onsatis&ctocv 
ground  that  as  any  person  most  he  sap- 
posed  possessed  of  some  persoDalty,  there 
was  enough  to  make  a  general  beqaest 
operative  without  reference  to  the  pro- 
perty comprised  in  the  power.  WiA 
respect  to  devises,  it  seems  tt»al  Oe  cli 
rule  must  still  prevail  where  the  power 
is  special  or  limited.  By  the  28th  secdoa 
a  devise  of  real  estate  without  words  of 
limitation  is,  unless  a  contraiy  intes^oB 
appear  by  the  will,  to  be  construed  to  pMS 
the  fbe.  This  clause  introdaoes  avefv 
considerable  alteration  of  the  old  bV. 
under  which,  in  accordance  with  the 
doctrine  that  the  heir  was  not  to  he  d^ 
inherited  bj  implication,  it  was  seeded 
that  a  devise  oi  lands  without  words  (tf 
limitation  conferred  on  the  devisee  sc 
estate  for  life  only,  notwitfastan^ng  the 
appearance  of  a  contrary  intentiQn  ii 
other  parts  of  the  will.  The  29di  secooa 
enacts,  that  in  any  devise  or  beaoest  of 
real  or  personal  estate  the  woros  *d« 
without  issue,"  "die  without  leaviag 
issue,"  or  "  have  no  issue,**  or  any  oAcf 
words  of  the  like  import^  shall  be  eoih 
stFued  to  mean  a  want  or  fiulore  of  issoe 
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at  the  time  of  the  death,  and  not  an  in- 
definite £dlare  of  issae,  mdess  a  contrary 
intention  appear;  except  in  cases  where 
such  words  mean,  if  no  issue  described 
in  a  preceding  gift  shall  be  bom,  or  if 
there  shall  be  no  issue  who  shall  live  to 
attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  Tested 
estate  by  a  preceding  gift  to  such  issue. 
Under  the  old  law,  when  a  testator  gave 
an  estate  to  A  and  his  heirs,  and  directed 
that  if  A  died  without  issue  it  should  go 
to  B,  though  his  meaning  in  most  cases 
-was  that  B  should  have  it  unless  A  had 
issue  living  at  the  time  of  his  death,  the 
ivord  "  issue  "  was  held  to  comprise  de- 
scendants of  every  degree  existing  at  any 
distance  of  time,  and  the  oonsequenoe 
-was,  that  where  the  subject  of  the  devise 
-was  real  estate,  A  took  an  estate  tail  and 
acquired  the  absolute  dominion  over  the 
property,  and  where  it  was  personalty 
the  ulterior  disposition  to  B  was  void  for 
remoteness. 

By  the  30th  section  every  devise  of 
real  estate  (not  being  a  right  of  presen 
tation  to  a  church)  to  a  trustee  or  exe- 
cutor is  to  be  construed  to  pass  a  fee 
simple,  unless  where  a  definite  term  of 
years  or  an  estate  of  freehold  less  than 
the  fee  simple  is  expressly  given  to  him. 
And  b^  the  31st  section  trustees  under 
an  unlimited  devise  to  them,  when  the 
trust  may  endure  beyond  the  life  of  a 
person  beneficially  entitled  for  life,  are 
to  take  the  fee.  When  the  limitation  in 
a  will  was  made  to  a  trustee  by  way  of 
use,  he  took  the  legal  estate  by  the  ope- 
ration of  the  statute  of  uses,  without 
reference  to  the  nature  of  the  trust.  But 
in  other  cases  the  question  was  deter- 
mined by  the  intention  of  the  testator, 
as  collected  from  the  nature  of  the  trust ; 
and  the  tnistee  was  considered  to  take 
only  that  quantity  of  estate  which  the 
exigencies  of  the  trust  required.  Such 
a  rule  of  construction  was  obviously  of 
very  difficult  operation,  and  it  was  often 
not  easy  to  determine  in  whom  the  fee 
was  vested  at  any  given  period,  and 
therefore  who  were  the  proper  parties  to 
deal  with  the  property  and  to  join  in  a  con- 
veyance of  it  The  enactments  contained 
in  the  two  last-mentioned  sections  will  in  a 
great  measure  remedy  this  inconvenience. 

VOL.  II, 


It  follows  from  the  nature  of  wills  that 
the  devises  and  bequests  contained  in 
them  are  liable  to  fiiilure  from  the  death 
of  the  devisee  or  legatee  before  the  tes- 
tator. This  IB  called  the  doctrine  of 
lapse.  It  applies  equally  to  devises  of 
real  estate  and  to  bequests  of  personalty. 
It  is  a  general  rule  that  words  of  limi- 
tation to  heirs  or  executors  superadded 
to  a  ^ft  have  no  effect  in  preventing 
lapse  m  case  of  the  devisee  or  legatee 
dying  before  the  testator,  fbr  they  are 
considered  not  as  words  of  gift,  but 
merely  as  indicating  the  legal  devolution 
of  the  property.  When  3ie  gift  is  to 
several  persons  as  joint  tenants,  unless 
all  the  objects  die  before  the  testator, 
there  can  be  no  lapse ;  for  as  joint  tenants 
are  each  takers  of  the  whole,  any  one 
existing  at  the  death  of  the  testator  will 
be  entitled  to  the  whole.  The  same  is 
the  case  where  the  gift  is  to  a  class,  unless 
where  the  individuals  of  the  class  were 
ascertained  before  the  lapse.  Two  changes 
have  been  introduced  into  the  law  of 
lapse  by  the  new  act  The  32nd  section 
enacts  that  devises  of  estates  tail  shall 
not  lapse,  but  that  where  the  devisee  in 
tail  dies  during  the  life-time  of  the  tes- 
tator, leaving  issue,  the  devise  shall  take 
effect  as  if  he  had  died  immediately  after 
the  testator,  unless  a  contrary  intention 
appear  by  the  will :  and,  by  the  33rd 
section,  gifts  to  children  or  other  issue 
who  shall  die  before  the  testator,  having 
issue  living  at  the  testator's  death  are  not 
to  lapse,  but,  if  no  contrary  intention 
appear  by  the  will,  are  to  take  effect  as 
if  the  persons  had  died  immediately  after 
the  testator.  As  a  will  of  personalty 
operated  upon  all  the  property  of  that 
kind  belonging  to  the  testator  at  the  time 
of  his  decease,  there  could  obviously  be 
no  intestacy  with  regard  to  any  part  of 
the  personal  estate  while  there  was  a 
valid  residuary  bequest  The  same  will 
now  be  true  of  wills  of  real  estate  in 
which  there  is  a  valid  residuary  devise, 
so  that  there  will  no  longer  be  room  for 
many  of  the  questions  that  arose  as  to 
whether  the  residuary  devisee  took  be- 
neficially or  as  a  trustee,  and  as  to  the 
devolution  of  real  estate  directed  to  be 
sold. 

If  an  amlt)igalty  exists  on  the  face  of 
3n 
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a  will,  or,  B8  it  is  tedmicallT  tenned,  is 
pateni;  purol  eTidenoe  cannot  oe  admitted 
to  remoTe  it,  because  to  admit  evidence 
to  explain  what  the  will  has  left  uncertain 
would  be  in  effect  to  make  a  new  will 
by  parol.  If  the  ambiguity  is  not  ap- 
parent on  the  face  of  the  will,  but  arises 
ntym  circumstances  disclosed  when  an 
attempt  is  made  to  carry  the  will  into 
effect,  it  may  be  removed  by  evidence  of 
the  same  nature. 

(Powell  Oti  Devises,  and  Jarman's 
Ao/es  to  Bythewood's  Precedents,  Wills.) 

WILL,  ROMAN.  A  Roman  wiU 
was  called  Testamentum.  Testamentum 
was  defined  by  the  jurists  of  the  Imperial 
period  to  be  **  a  legal  mode  of  a  man's  de- 
dariog  his  intention  in  due  form,  to  take 
effect  afler  his  death."  The  person  who 
made  such  declaration  was  called  Testator. 

The  power  of  making  a  Roman  testa- 
ment only  belonged  to  Roman  citisens 
who  were  sui  juris,  a  rule  which  excluded 
a  great  number  of  persons:  those  who 
were  in  the  power  of  another,  as  sons  not 
emancipated,  and  daughters;  impuberes; 
dumb  persons,  deaf  persons,  insane  per- 
sons, and  others ;  and,  as  a  general  rule, 
all  women.  The  circumstances  under 
which  a  woman  could  make  a  will  were 
peculiar ;  and  they  would  require  a  very 
particular  statement  A  male  of  the  age 
of  fourteen  years  complete,  unless  under 
some  special  incapacity,  could  make  a 
valid  will.  A  female,  so  fiir  as  respected 
age  only,  acquired  this  capacity  on  the 
completion  of  her  twelfth  year. 

Originally  Roman  citizens  made  their 
wills  at  Calata  Comitia,  which  were  held 
twice  a  year  for  this  purpose.  It  is  not 
said  that  these  wills  were  made  in  writing ; 
and  it  is  here  assumed  that  they  were 
made  at  the  Calata  Comitia  only  for  the 
purpose  of  securing  the  proper  evidence 
of  the  testator's  intention.  It  has  been 
maintained  by  Niebuhr,  that  wills  were 
made  at  the  Calata  Comitia  in  order  that 
the  Gentes  might  give  their  consent  to 
the  testamentary  disposition,  but  this  con- 
jecture is  not  supported  by  evidence. 
Wills  could  also  be  made  in  procinctu, 
that  is,  by  a  soldier  under  arms  and  in 
presence  of  the  enemy.  Another  mode 
of  testamentary  disposition  was  intro- 
duced,   apparently   for  the   purpose  of 


preventiDg  mtestacy.  If  a 
Gains  (ii.  102),  had  neitber 
will  at  the  Calata  Conitia 
cinctn,  and  was  threatened 
death,  he  transferred,  by  tbe 
cipatio,  his  £unilia,  that  is,  hiipfii^ 
monium,  to  a  friend,  and  told  fain  «to 
to  give  to  each  peraon  after  hiiiwA. 
this  was  called  the  testanentwa  per  b 
et  libram,  because  tbe  transfer  waseSeet^ 
by  mancipatio.  Thus  it  appemn  dot  the 
testamentum  per  eos  et  libran  was  a  for- 
mal transfer  of  the  pjoperty  dvrii^  tr 
lifetime  of  the  owner  to  a  person  who  i=- 
dertook  to  dispose  of  it  as  he  was  direetei 
As  it  was  a  substitute  for  the  tntttnu^ 
made  at  the  Calata  Comitia,  it  is  a  {r»> 
bable  inference  that  it  only  diffri«d  from. 
the  testament  made  at  the  Coooiaa  b 
wanting  that  publicitj.  Tbe  two  ok 
forms  of  testamentary  disposition,  adds 
Gains,  fell  into  disuse,  and  that  per  st «% 
libram  became  the  common  fbrga.  Ori- 
ginally the  formal  purchaser  of  iltf  tes- 
tator's estate  (&mili»  emptor)  occ^^ 
the  place  of  the  heres  at  a  later  ticK; 
when  Gains  wrote,  and  lon^  before  his 
time,  the  old  form  of  testamentary  dis- 
position was  retained  as  to  the  fiunin^ 
emptor,  but  a  heres  was  appointed  by  tbe 
will  to  carry  into  effect  the  testaior*s  is- 
tention.  The  formal  nnrchaser  was  colv 
retained  out  of  regard  to  antient  casscmu 
and  the  institution  of  a  heres  becKL; 
necessary  to  the  validity  of  a  will. 

The  form  of  testamentary  tnns£er  j^r 
IBS  et  libram  is  described  by  Gains  .  i. 
104).    As  in  other  acts  of  mancipaiici 
so  in  this,  there  were  fivewitnesBts  vi 
full    legal  age   (paberes).    TlMse   frr 
witnesses  are  ccmsidered  by  some  racd*^:: 
writers  to  be  the  representatives  of  tb- 
five  classes  of  the  Roman  people,  a:: 
that  as  the  original  act  of  maBcipaCv- 
was  rendered  valid  by  the  consent  at  t:- 
five  classes,  so  here  it  was  lendeied  val.' 
by  the  presence  of  the  five  witnesses 
In  this  article  it  is  supposed  that  tik) 
were  present  as  witnesses  only. 

Written  wills,  as  already  observe.. 
were  not  necessary,  for  neither  m3V> 
pation  nor  the  institution  of  a  heres  n^ 
ouired  a  writing.  But  written  wills  w.?* 
the  common  form  during  die  later  ilr 
publican  and  the  Imperial  period.    WiL- 
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'were  written  on  tablets  of  wood  or  wax ; 
hence  the  word  **cera"  (wax)  is  often 
used  88  equivalent  to  tabula.  A  Roman 
will  was  required  to  be  in  the  Latin  lan- 
guage until  A.D.  439,  when  it  was  enacted 
that  wills  might  be  written  in  Greek.  A 
Roman  will  in  the  later  periods  was 
sealed  and  signed  by  the  witnesses.  The 
sealing  consisted  in  making  a  mark  with 
a  ring  or  something  else  on  the  wax,  and 
the  names  were  added.  The  seals  and 
names  were  on  the  outside,  for  according 
to  the  old  law  there  was  no  occasion  for 
the  witnesses  to  know  the  contents  of  the 
w ill.  The  old  practice  was  for  the  testator 
to  show  the  will  to  the  witnesses,  and  to 
call  on  them  to  witness  that  what  he  so 
presented  to  them  was  his  will.  It  was 
not  unusual  for  a  man  to  make  several 
copies  of  his  will,  and  to  deposit  them  in 
some  safe  keeping.  (Dig.  31,  tit.  1,  s. 
47,  and  the  case  of  a  legacy  put  to  Pro- 
cuius.)  Augustus,  the  emperor,  made 
two  copies  of  his  will  (Sueton.,  Aug.  101) ; 
and  also  his  successor  Tiberius  (Sueton., 
Tib.  76).  The  Vestal  Virpns  were  often 
the  keepers  of  wills,  or  they  were  depo- 
sited in  a  temple  or  with  a  friend.  (Tacit. 
Ann.  i.  8.)  At  the  opening  of  the  will 
the  witnesses  or  the  greater  part,  if  alive 
and  on  the  spot,  were  present,  and  after 
acknowledging  their  signatures  the  will 
was  opened. 

It  has  been  mentioned  that  in  order  to 
make  a  Roman  will  valid,  it  must  appoint 
or  institute  a  heres.  The  heres  was  a 
person  who  represented  the  testator,  and 
who  paid  the  legacies  which  were  left  by 
the  will.  He  stood  in  the  place  of  the 
familiffi  emptor,  or  formal  purchaser  of 
tlie  property'  in  the  old  form  of  will.  A 
heres  might  be  appointed  in  such  words 
as  follow  :  "  Titius  heres  esto,"  "  let  Ti- 
tius  be  my  heres ;"  or  "  Titium  heredem 
esse  jubeo,"  "I  will  Titius  to  be  my 
heres/'  Generally  all  Roman  citizens 
who  could  make  a  will  could  be  heredes ; 
but  persons  could  be  heredes  who  could 
not  make  a  will— slaves,  for  instance, 
and  others  who  were  not  sui  juris. 

Fraud  in  the  case  of  wills  and  other 
instruments. was  punished  by  severe  pe- 
nalties under  a  Lex  Cornelia. 

The  development  of  the  Edictal  or 
Pnetorian  law  at  Rome  introduced  a  less 


formal  kind  of  will.  If  there  were  seven 
proper  witnesses  and  seven  seals,  and  if 
the  testator  had  the  power  of  disposition 
both  at  the  time  of  making  his  will  and 
at  the  ^time  of  his  death,  the  edict  dis- 
pensed with  the  ceremony  of  mancipaticm 
and  gave  to  the  heres  or  heredes  the  bo- 
norum  possessio.  This  mode  of  testa- 
mentary disposition  existed  under  the 
Republic,  and  accordingly  a  man  could 
either  make  his  will  by  the  civil  form  of 
mancipatio,  or  he  might  make  it  after 
the  prstorian  form  wiSi  seven  seals  and 
seven  witnesses,  without  any  mancipatio. 
The  form  of  testamentary  disposition  by 
mancipatio  was  ultimately  superseded  by 
the  more  convenient  praetorian  form.  The 
legislation  of  Justinian  required  seven 
male  witnesses  of  proper  age  and  due 
legal  capacity;  and  it  was  sufficient  if 
the  testator  declared  his  will  orally  before 
these  witnesses. 

A  Roman  will,  as  already  observed, 
was  valid  if  the  testator  had  a  disposing 
power  at  the  time  of  making  his  will  and 
at  the  time  of  his  death.  It  follows  that 
his  will,  though  made  at  any  time  before 
his  death,  was  sufficient  to  dispose  of  all 
the  property  that  he  had  at  the  time  of 
his  death.  This  rule  of  law  is  now  esta- 
blished in  the  case  of  an  English  will  by 
the  recent  act  (1  Vict.  c.  26)  as  to  real 
property ;  it  always  applied  in  the  case  of 
an  English  will  to  personal  property. 
But  an  English  will  is  valid  if  the  testa- 
tor subsequently  loses  his  disposing  power, 
as  for  instance  if  he  become  insane.  A 
Roman  will  was  not  valid  under  such 
circumstances ;  and  it  also  became  inva- 
lid in  other  cases. 

In  order  to  render  a  Roman  will  valid, 
it  was  necessary  that  the  heredes  sui  of 
a  man  (bis  sons  and  daughters  were  in 
the  class  of  heredes  sui)  should  either  be 
appointed  heredes  or  should  be  expressly 
excluded  from  the  inheritance.  A  will 
which  was  illegal  at  the  time  of  being 
made  was  testamentum  injustum,  that  is, 
**  non  jure  factum,"  not  made  in  due  legal 
form.  A  will  which  was  justum  might 
become  invalid ;  it  might  become  ruptum 
(broken)  or  irritum  (ineffectual). 

A  second  will  duly  (jure)  made  ren- 
dered a  former  will  invalid  (ruptum); 
and  it  was  immaterial  whether  the  second 
dN  2 
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will  took  effect  or  not  If  it  was  duly 
made,  it  rendered  a  former  will  of  no 
effect,  and  if  the  second  will  did  not  take 
effect,  the  testator  died  intestate. 

If  a  testator  sustained  a  capitis  diminn- 
tio  after  making  his  will,  that  is»  if  he 
lost  any  part  of  his  statns  of  a  Roman 
citizen  which  was  essential  to  fp^e  him  a 
fiill  testamentary  power,  the  will  hecame 
Irritom,  ineffectoal.  A  prior  will  might 
heoome  Rnptom  by  the  making  of  a  sub- 
sequent will;  and  such  subsequent  will 
might  become  Irritum  in  various  ways; 
for  instance,  if  there  was  no  heres  to  take 
under  the  second  will. 

Thouffh  a  will  became  Ruptom  or  Irri- 
tum, and  consequently  lost  all  its  effect  by 
the  Jus  Civile,  it  might  not  be  entirely 
without  effect  The  bonorum  possessio 
miffht  be  granted  by  the  Pnetorian  edict, 
if  Uie  will  was  attested  by  seven  wit- 
nesses, and  if  the  testator  had  a  disposing 
power,  though  the  proper  forms  requirea 
by  the  Jus  Civile  had  not  been  observed. 

The  rule  of  Roman  law  which  required 
heredes  sui  to  be  expressly  exheredated 
applied  to  posthumous  children.  The 
word  Postuxhus  (from  which  our  word 
posthumous  has  come)  simply  ugnified 
^*  last  ;*'  and  a  child  bom  after  the  date  of 
his  father's  will  was  Postumus.  If  he 
was  bom  after  the  father's  death  he  would 
also  be  bom  after  the  date  of  his  father's 
will  and  consequently  would  be  Postu- 
mus. If  a  suus  heres  was  bom  after  the 
making  of  the  will,  and  was  not  recog- 
nised as  heres  or  exheredated  in  due  form, 
the  will  became  Ruptum.  This  mle  of 
law  was  thus  expressed:  *< adgnasoendo 
rumpitur  testamentum."  There  were 
also  cases  in  which  a  will  might  become 
Ruptum  by  a  quasi-adgnatio. 

A  testament  was  oUled  Inofficiosum 
when  it  was  made  in  due  legal  form,  but 
not  "ex  officio  pietatis.*'  Thus  when  a 
man  did  not  give  the  heredttas  or  a  por- 
tion of  it  to  his  own  children  or  to  others 
who  were  near  of  kin  to  him,  and  when 
there  was  no  sufficient  reason  for  passing 
them  by,  the  persons  so  injured  might 
have  an  action  called  Inofficiosi  Querela. 
The  persons  who  could  maintain  this  ac- 
tion were  particularly  defined  by  the 
legislation  of  Justinian.  If  the  Testar 
men  turn  was  declared  by  the  competent 


authorities  to  be  InofficiosmB,  Hwb  v- 
scinded  to  the  amount  of  oiifi-fconkcf 
the  hereditas,  which  was  dkcnbiid 
among  the  claimants. 

The  ground  of  the  Inoffidosi  Qaetb 
is  explained  by  Savigny  (  ^stem  ds  Etw 
tigen  Eifm.  Bechts,  li.  127,  &C.).  Wha 
the  testator  in  his  will  passed  by  pasai 
who  were  his  nearest  kio,  it  was  pres^H^ 
that  such  persons  had  merited  the  &s:>> 
tor's  disapi>robation.  If  this  was  sol  m 
it  was  considered  that  the  testator  had  bj 
his  will  done  them  a  wroo^  aad  tfaeoi>' 
ject  of  ihe  action  was  to  get  reinstlf 
setting  the  will  aside.  The  main  o^ec. 
however,  was  the  establi^uneot  of  tk 
complainant's  character,  to  which  the  cb- 
taimng  of  part  of  the  testator's  prapoi^ 
was  a  subsidiaiT  means.  The  exp?esEka 
Testamentum  uiofficiosam  oocors  in  Ci- 
cero and  in  Quintilian;  hot  it  is  atf 
known  when  the  Inofficiosi  Qaerela  w« 
introduced. 

A  Roman  codicil  (Godicilli,  &r  tb* 
word  is  not  used  in  the  singular  miaEiber 
till  a  late  period  under  the  Empire)  vas 
a  testamentary  disposition,  hot  it  had  bch 
the  full  effect  of  a  will  A  heres  ecaU 
not  be  appointed  or  exheredated  by  eodi- 
dlli;  but  codiciUi  were  effiectnal  to^ 
as  to  bind  a  heres,  already  aj^xunted  tj 
a  wUl,  to  transfer  a  part  or  the  whole  U 
the  here<Utas  to  another.  Codicils  ver; 
in  fact  useless  unless  there  was  a  viii 
prior  or  subsequent,  wluch  ooefinnel 
them  either  retrospectively  or  proeptc- 
tively.  (Gains,  ii.  270;  jiig.  29,  tit.  T. 
8.  8 ;  Pliny,  Ep.  ii.  16,  which  has  bea 
sometimes  misunderstood.) 

Codicilli  were  orig^ially  inlbn^ 
writings ;  it  was  only  necessary  to  prove 
that  they  were  by  the  testator.  The 
later  legislation  required  codiciUi  whick 
were  in  writing  to  have  five  witnessed. 
who  subscribed  their  names  to  the  couh 
cilli. 

The  subject  of  Roman  wills  is  of  p^xx 
extent,  and  it  involves  questi<»5  of  coc- 
siderable  difficulty.  The  priua^  sc- 
thorities  have  been  mentinoed  in  th> 
article,  to  which  may  be  added  Ulpbs. 
Fragmenta,  tit.  20 ;  Ditf,  28*  tit.  1,  itc. ; 
29,  tit.  1,  &C. ;  Cod.  6,  tit  23:  JM*  Tn- 
tament  des  Dasumius,  ZeiUchr^f^  Gisti 
Hechtsw^  article  by  Radorff  od  a  fia^ 
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xnentary  inscription  which  contains  a 
Koman  will.  The  date  of  the  will  is 
A.V.C.  862  or  a.d.  109,  in  the  twelfth 
year  of  Trajan. 

WILL.  (Scotland.)    The  right  of  be- 
quest in  Scotland  is  confined  to  moveable 
of  personal  property.    It  does  not  extend 
to  heritable  or  real  property — which  com- 
prehends lands  and  tenements,  fixtures, 
those  appurtenances  of  a  family  mansion 
(such  as  the  pictures,  plate,  and  library) 
which  are  called  "  heirship  moveables," 
the    machinery   in   mines    and    manu- 
factories, the  stock  on  farms,  and  every 
description  of  security  or  other  right 
over    any  of  these  kinds   of  property. 
Settlements  may  be  made  of  nentable 
property  in  the  manner  which  will  be 
described  below,  but  it  is  a  principle  of 
the    greatest   importance,   and  one  the 
neglect  of  which  is  often  productive  of 
the  most  serious  consequences,  that  no 
such  settlement  can  be  nude  in  the  form 
of  a  will.    All  persons  of  sound  mind 
ahove  the  age  of  puberty  (14  in  males, 
and  12  in  females)  may  execute  wills ; 
and  persons  under  guardianship,  as  wives 
and  minors  who  have  curators  may  do  so 
without  the  consent  of  their  guardians. 
Until  very  lately  the  will  of  a  bastard 
was  ;ineffectnal,  and  the  moveable  goods 
of  such  a  person,  lapsing  to  the  crown  on 
his  death,  were  distributed  by  a  gift  in 
exchequer ;  but  this  peculiarity  has  been 
abolished  by  6  &  7  Wm.  IV.  c.  22.    A 
verbal  or  "nuncupative"  will,  if  uttered 
in  the  presence  of  two  witnesses  who  bear 
testimony  to  it,  is  valid  to  the  extent  of 
a  hondrvd  pounds  Scots,  or  8/.  ds.  Sd. 
sterling ;  and  if  the  bequest  should  ex- 
ceed that  sum,  the  legatee  may  recover 
to  the  extent    of  the  hundred  pounds 
Scots.    A  will,  sufficiently  formal  in  all 
points  to  prove  its  terms  and  its  date, 
must  be  executed  in  the  following  man- 
ner:— The  granter's  usual  signature  must 
be  given  at  the  end,  and,  if  there  be  more 
than  one  sheet,  on  each  sheet :  the  usual 
practice  is  to  sign  each  page.    Any  inter- 
polation in  the  margin  must  have  the 
christened  name  or  the  initiid  lettei^  of  it 
above,  and   the  surname  or  its  initial 
letter  below.    He  must  either  sign  in  the 
presence  of,  or  show  and  acknowledge 
his  subscription  to,  two  witnesses,  who 


must  be  males,  above  fourteen  years  old* 
The  witnesses  sign  the  deed  at  the  endt 
each  putting  after  his  name  the  word 
**  witness.**  The  will  must  terminate  with 
<*  a  testing  clause,"  setting  forth  that  the 
granter  has  signed  the  deed  in  presence 
of  the  witnesses,  who  are  named  and  so 
designed  as  to  be  distinguishable  from 
other  persons,  at  a  certain  place  on  a 
certain  day.  The  testing  clause  must 
contain  the  name  and  description  of  the 
writer  of  the  deed,  the  number  of  pages 
it  consists  of,  the  number  of  words  written 
in  erasure  or  interlined,  and  the  number 
of  marginal  notes.  There  are  some  of 
these  formalities  of  which  the  absence  is 
&tal  to  the  deed — others  in  which  it  will 
throw  the  onus  probandi  on  the  holder. 

Where  the  will  is  holograph,  or  written 
by  the  granter  himself  it  does  not  require 
to  be  attested;  but  if  it  be  not  attested,  it 
in  the  first  place  does  not  prove  itself  to 
be  holograph,  and  the  statement  that  it 
is  in  the  handwriting  of  the  granter  must 
be  proved  by  extraneous  evidence  to  be 
true ;  and,  secondlv,  it  does  not  prove  its 
own  date ;  and  if  there  be  any  other  com- 
peting title,  it  will  be  presumed  to  have 
been  granted  at  such  a  time  as  will  give 
that  title  the  preference.  If  the  party 
cannot  write,  he  can  execute  a  will 
through  a  notary,  who  receives  authority 
in  presence  of  two  subscribing  witnesses 
to  sign  for  the  testator,  and  describes  the 
transaction  in  his  notarial  docquet.  A 
clergyman  of  the  Established  Church  of 
Scotland  may  act  as  a  notary  for  the 
signing  of  a  will.  It  is  usual  to  nominate 
an  executor  of  the  will,  but  it  is  not 
essential  to  do  so ;  and  if  there  be  no  one 
named,  an  executor  is  supplied  by  opera- 
tion of  law.  Wills  executed  by  persons 
domiciled  out  of  Scotiand,  if  they  be  ao- 
cording  to  the  form  which  would  carry 
such  property  in  the  place  where  they 
were  executed,  will  be  effectual  to  convey 
moveable  property  in  Scotland;  but  no 
will,  whatever  be  the  law  of  the  place 
where  it  is  made,  can  dispose  of  hentable 
property  in  Scotiand.  The  last  dated 
will  is  the  effectual  one,  and  all  others 
are  considered  as  revoked  by  it  in  so  fiir 
as  they  are  inconsistent  with  it 

The  peculiar  feature  of  the  law  of  Scot- 
land out  of  which  arises  the  circumstauce 
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that  heritable  or  real  property  cannot  be 
bequeathed  is,  that  no  deed  conveying 
such  property  is  effectual  unless  it  be 
expressed  in  what  are  called  **  dispositive 
terms,"  or  terms  making  over  the  property 
at  the  moment  of  the  signing  of  the  deed. 
Thus  the  terms  *'  1  grant,  convey,  and 
make  over,"  are  sufficient  to  carry  he- 
ritage :  but  the  terms  **  I  leave  and  be- 
queath "  are  not  The  peculiarity  arose 
during  the  time  when  the  holder  of  a  fief 
could  not  part  with  it  to  another  person 
unless  that  person  were  accepted  as  a 
vassal  by  the  feudal  superior.  A  con- 
veyance not  intended  to  take  effect  until 
after  the  cedent's  death  did  not  admit  of 
the  superior's  using  his  privilege,  and 
the  method  of  creating  a  settlement  of 
landed  property  was  constructed  on  the 
forms  by  which  the  feudal  usages  were 
gradually  adapted  to  the  conveyance  of 
laud  from  a  seller  to  a  purchaser.  A 
deed  of  settlement  relating  to  landed  pro- 
perty must  thus  be  essentially  a  con- 
veyance de  prffisenti,  but  to  accomplish 
the  purposes  of  a  virtual  bequest,  the  fol- 
lowing methods  have  been  adopted  by 
conveyancers  :— 1,  the  gnmter  may  con- 
vey to  himself,  with  a  "  substitution"  or 
remainder  to  his  destined  successor;  2, 
he  may  grant  a  direct  conveyance,  re- 
serving to  himself  the  life-rent;  3,  he 
may  grant  such  a  conveyance,  reserving 
power  to  alter.  It  is  of  the  nature  of  a 
conveyance  of  land  that  to  be  effectual, 
delivery  of  the  deed  to  the  assignee,  or 
an  equivalent,  must  have  taken  place, 
and  thus  a  settlement  of  land  to  be  effec- 
tual after  the  granter*s  death  must  have 
been  delivered  to  the  person  favoured  by 
it,  or  some  one  for  his  behoof,  or  must 
have  been  entered  in  a  public  register, 
or  must  contain  a  clause  dispensing  with 
delivery.  The  formalities  above  men- 
tioned as  necessary  to  the  execution  within 
Scotland  of  wills  carrying  moveables  are 
necessary  to  settlements  conveying  herit- 
able property  tn  Scotland,  but  with  this 
difference,  that  in  the  settlement  of  herit- 
able propert}',  if  the  party  cannot  write, 
the  deed  must  be  executed  by  two  notaries 
before  four  witnesses ;  and  in  this  case  a 
clergyman  cannot  act  as  notary.  To  be 
an  effectual  deed,  a  settlement  of  landed 
property  must  also  contain  authority  for 


completing  the  feudal  title  to  the  praps^- 
aud  this  authority  will  vary  widk  » 
nature  of  the  holding.  When  bovf>? 
there  is  an  effectually  attested  deed,  ob- 
taining in  clear  terms  a  otnTeyaas  ft 
pnesenti,  although  the  formalities  se»- 
sary  for  completing  the  feudal  invetfitDf- 
be  omitted,  and  it  be  thus  insolEcMst  cf 
itself  to  carry  the  estate,  it  may  ^t  i 
right  of  action  to  compel  the  bei>al-isrr 
to  make  it  over.  If  the  heir-at-law  koi. 
upon  the  deed,  he  is  by  that  act  booxKi  t» 
make  good  its  provisions  in  &voar  of  ail 
other  persons.  Thus,  if  the  deed  be  a 
the  form  of  a  bequest,  and  in  ttKlf  is- 
capable  of  carrying  heritase,  if  it  coovct 
moveable  property  to  the  heir  which  it 
would  not  have  otherwise  saoeeeded  u«. 
he  is  bound,  if  he  take  advantage  c£  h, 
to  fulfil  its  destination  of  the  heritaee. 
No  setUement  of  heritable  property  «> 
the  prejudice  of  the  heir-at-Uw  can  be 
vali(Uy  granted  on  a  death-bed.  Three 
elements  are  necessary  to  constitute  the 
legal  exception  of  death-bed:  1st.  that 
the  granler  was  ill  of  the  disease  of  wbidi 
he  died  when  he  granted  the  deed ;  ioi^ 
that  he  died  within  sixty  days  after  exe- 
cuting it ;  and,  drd,  that  he  did  not  go  to 
churdi,  or  to  a  market,  onsspported, 
during  the  sixty  days.  The  act  7  Wbl 
IV.  &  I  Vict,  c  26,  and  the  oiher 
enactments  relating  to  wills  in  Engiaad, 
do  not  apply  to  Scotland. 

WINE  AND  SPIRIT  trade:  The 
consumpdon  of  wine  and  ^rits  in  the 
United  Kingdom  amounts  in  round  nam- 
hers  to  about  28  million  gallons,  the  duty 
on  which,  about  9,000.000/.,  is  equal  to 
above  one-sixth  of  the  whole  revenue. 
The  average  consumption  of  wine  of  all 
kinds  is  about  6  million  gallons,  thoii|rb 
in  some  years  it  has  fidlen  much  below 
this  quantity.  Of  foreign  and  coknial 
spirits  the  annual  consumption  isaboet 
3^  million  gallons ;  and  of  British  sfHna 
about  20  million  gallons,  though  in  IS43 
it  fell  below  this  quanti^fram  varioa 
causes.  The  stock  of  wine  in  bond  is 
usually  equal  to  two  years'  consumptioe  : 
in  January,  1843,  the  quantity  unda 
bond  in  the  port  of  London  was  7,0(Hi34: 
gallons,  and  there  were  4,440,246  gaOoDS 
at  the  outports.  At  the  same  date  there 
were  6,081,205  gallons  of  foraga  and 
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<x>1omal  spirits  in  bond,  of  which  3,589,672 
^iraUons  were  in  London,  and  2,491,533  at 
tiie  outports. 

The  rate  of  dnty  on  wines  and  spirits 
lias  had  great  influence  on  the  consump- 
tion.    In  1700  the  average  consumption 
of  wine  in  England  was  nearly  one  gallon 
per  head,  whereas  it  is  now  less  than  a 
fburth  of  a  gallon.    Prior  to  the  Methuen 
Treaty  the  wines  consumed  in  this  coun- 
try were  almost  entirely  the  produce  of 
Franee»  but  although  the  duty  on  French 
-wines  was  equalised  in  1831,  the  annual 
<5onsumption  only  amounts  to  one  gallon 
amongst  sixty  people.    In  France  the 
consumption  of  wine  is  19  gallons  per 
bead ;   and  in  Holland,  with  moderate 
<iuties,  the  consumption  of  French  wine 
is  one  gallon  per  head.    Mr.  Porter  states 
in  his  *  Progress  of  the  Nation,'  that  there 
are  wines    produced  in  France    better 
adapted  to  the  English  taste  than  the 
French  wines  usually  drunk  here,  and 
that  they  could  be  imported  at  sixpence 
a  bottle  without  duty.    If,  as  he  remarks, 
wines  of  fair  quality  and  flavour  could 
be  sold  by  retail  at  one  shilling  the  bottle, 
the  consumption  would  no  doubt  be  very 
large;  but  the  dbty  alone  is  at  present 
not  less  than  a  shilling  a  bottle,  and  the 
consequence  is  that  the  consumption  of 
French  wines  is  chiefly  confined  to  those 
of  the  first  clafs.    But  beer  is  the  com- 
mon drink  in  England,  and  it  would  pro- 
Year.  England. 

1842  .   .   .  3,099,542 

1843  .   .   .  3,061,699 

1844  .   .   .  3,134,350 

1845  .   .   .  3,431,614 

In  the  year  ending  January  5,  1845, 
the  quantities  of  foreign  and  colonial 
spirits  retained  fi>r  home  consumption 
were — 

Gallons. 

Rum       ....  2,198,592 

Brandy        .     .     .  1,023,073 

Geneva       .     .     .  14,864 

Other  sorte       .     .  6,077 


bably  continue  to  be  so,  if  wines  were  as 
cheap  in  England  as  in  France.  The 
present  duty  on  all  foreign  wines  is 
5s.  Gd,  the  gallon;  the  duty  on  Cape 
wines  is  2«.  9</.  the  gallon.  The  num- 
ber of  gallons  of  foreign  wines  retained 
for  home  consumption  in  the  year  end- 
ing January  5,  1845,  was  6,838,684,  of 
which  2,887,501  were  Portugal  wines, 
2,478,360  were  Spanish  wines,  and  473,789 
were  French  wines ;  the  rest  were  Cape, 
Sicilian,  and  other  sorts.  As  another 
illustration  of  the  effect  of  high  duties  in 
checking  consumption,  it  may  be  stated 
that  the  duty  of  22s,  lOd.  on  foreign 
spirits  was  less  productive  than  the  duty 
of  1]«.  Id.  in  1801 ;  though  if  the  rate 
of  consumption  had  followed  the  increase 
of  population,  the  dnty  would  have  been 
2,465,767/.  more  than  the  amount  actu- 
ally received.  The' present  rates  of  duty 
on  jBritish  spirits  are  from  500  to  600  per 
cent;  on  Irish  and  Scotch  com  spirits 
Cwhisky)  about  200  per  cent;  and  on 
Irish  and  Scotch  malt  spirits  (whisky) 
300  per  cent  and  upwards.  By  the 
last  Tariff  (1846)  the  duty  on  foreign 
spirits  is  reduced  to  15s.  the  gallon ;  the 
duties  on  colonial  spirits,  on  home-made 
spirits,  and  on  foreign  wines  were  not 
altered  by  it>  The  number  of  gallons, 
including  overproof,  of  foreign  and  colo- 
nial spirits,  of  all  sorts,  retained  for  home 
consumption,  was — 


Scotland. 

Ireland. 

United  Kingdom. 

71,927 

29,546 

3,201,015 

71,820  • 

28,438 

3,161,957 

78,142 

30,114 

3,242,606 

84,478 

83,797 

3,549,889 

3,242,606 


For  many  years  the  number  of  distillers 
in  England  has  not  exceeded  twelve.  In 
1835  mx  distillers  in  London  and  the 


vicinity  paid  1,030,202/.  duty  out  of 
1,420,525/.,  the  total  amount  of  duty  paid 
by  distillers  in  Elngland.  The  number 
of  distillers  in  Scotiand  in  the  above  year 
was  260,  and  there  were  87  in  Ireland; 
but  the  number  of  rectifiers  in  England, 
Scotiand,  and  Ireland  is  a  proof  of  the 
different  tastes  of  the  people  in  each 
country.  In  England,  in  1835,  tiiere 
were  108  rectifiers,  in  Scotiand  11,  and 
in  Irehind  19.  Very  littie  brandy  or 
rum  is  consumed  either  in  Scotiand  or 
Ireland,  the  pure  home  spirit  without 
any  artificial  flavouring  being  preferred. 
Nearly  the  whole  of  the  spirit  distilled 
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in  EDgUnd  passes  through  the  hands  of 
the  rectifier,  who,  by  the  addition  of 
various  ingredients,  produces  the  com- 
pound called  ^n;  and  above  500,000 
palkms  of  English  spirit  are  flavoored  in 
imitation  of  French  brandy. 

Malt  and  nnmalted  grain  toother  are 
used  in  the  English  distilleries;  six- 
sevenths  of  the  »xrtch  spirits  are  made 
from,  malt,  and  the  remainder  from  malt 
and  nnmalted  grain ;  in  Ireland  abont  a 
tenth  is  from  malt,  and,  with  the  exception 
of  a  few  hundred  gallons  from  potatoes, 
the  remiunder  is  from  malt  and  unmalted 
icrain.    Of  the  British  spirits  consumed 


Distillers  and  rectifiers 
Dealers  not  retailers  . 
Retailers — ^premises  rated 

UnderlO/.     .     .     . 

lOA  and  under  20/. 

20  „  25    . 

25  „  30    . 

SO  „  40    . 

40  „  50    . 

60  and  upwards 

The  dealers  in  foreign  wine  in  the 
same  year  were  as  follows : — 

BngUnd.  SooUand.  Ireland. 
Not  being  dealers 

in  spirits  or  beer  1,793         28       173 
Dealers  in  beer  but 

not  in  spirits  44         31       252 

Dealers  in  wine, 

spirits,and  beer  22,1 13    2,800     1,964 


in  1845  the  number  of  galloBS  i 
malt  only  was  6,668,759,  the 
(16,453,829)  having  been  made  fnmx 
mixture  of  malt  with  nnmalted  gna 
The  number  of  gallons  made  fieas  wtk 
only  was  5,368,697  in  Scotland;  7^ZA'^ 
in  England;  and  582,579  in  Ircbsd. 
The  duty  was  7«.  lOd.  per  gallon  on  Eb{e- 
lish  spirit,  S«.  8c2.  on  Scotefa  spirit,  acd 
2«.  Bd,  on  Irish  mint 

'Hie  number  of  persons  engaged  in  ^ 
various  trades  of  distilling,  componatst* 
and  retailing  spirits,  in  1840,  was  as  f^ 
lows : — 


EiVland. 

Seotluid. 

fa«iud 

106 

215 

112 

2,922 

452 

364 

15,431 

10,364 

11,054 

19,692 

4,112 

3,078 

3,303 

321 

287 

2,199 

178 

189 

3,684 

207 

271 

2,349 

85 

148 

6,022 

246 

296 

FngUiMJ     g*i^|-mi<    I^WmA. 

Passage    vessels 
with  retail  licences  254         93         25 

The  following  table,  showing  the  coo- 
sumption  of  British  spirits  in  diffenait 
years  during  the  ^lesent  centary,  is 
abridged  from  vol.  iii.  of  Porter  »  '  Pro- 
gress of  the  Nation  r' — 


Engluid. 

Scotland. 

InUnd. 

United  Kinc^oa 

galls. 

galla. 

galls. 

Ualla. 

1802  . 

.      .     3,464,380 

1,158,558 

4,715,098 

9,338,036 

1812  . 

.      .     3,622,970 

581,524 

4,009,301 

9,213,795 

1821    . 

.      .     4,125,616 

2,385,495 

3,311,462 

9,822,573 

1831    .     . 

.     7,434,047 

5,700,689 

8,710,672 

21,845,408 

1838  .     . 

.     7,938,490 

6,259,711 

12,296,342 

26,486,M3 

1841   . 

.     8,166,985 

5,989,905 

6,485,443 

20,642,333 

1842   .     . 

.     7,956,054 

5,595,186 

6,290,650" 

18,841,890 

1843  .      . 

.     7,724.051 

6,593,798 

5,546,483 

18,864,332 

1844  .      . 

.     8»234,440 

5,922,948 

6,451,137 

20,608,525 

1845  .      . 

.     9,076,381 

6,441,011 

7,605,196 

23,122,588 

In  1841  the  oonsnmption  of  British 
spirits  was  at  the  rate  of  0*51  gallons  per 
head  in  England,  2-28  gallons  in  Soot- 
land,  and  0-80  gallons  m  Ireland.  Be- 
fore the  commencement  of  the  temper- 


ance movement  in  Ireland,  the  rate  of 
consumption  in  that  country  was  VSi 
gallons  per  head.  The  quantity  of  spirits 
charged  with  duty  in  Ireland  tidl  ftm 
12,296,342  gallons,  in  1838,  to  6,485^443, 
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in  1B41)  the  only  change  of  duty  being 
an  addition  of  5  per  cent  The  further 
diminished  consumption  in  1842-3  is 
partly  apparent,  as  the  increase  of  duty 
from  2«.  8</.  to  Si.  &2.  a  gallon  led  to 
illicit  distillation.  By  this  addition  of  a 
shilling  a  gallon  duty,  the  minister  antici- 
pated an  increased  rerenue  of  250,000/. ; 
instead  of  which,  in  the  year  ending  5th 
April,  1843,  there  was  a  positiTC  decrease 
of  73C1/.,  the  quantity  of  spirits  brought 
to  charge  having  fallen  to  4,813,045  gal- 
lons, or  1,715,901  gallons  less  than  in  the 
previous  year.  On  the  5th  of  April, 
1841,  the  number  of  persons  in  gaol  for 
illicit  distillation  was  48;  on  the  same 
day  in  1843  the  number  was  368.  The 
financial  mistake  was  so  obvious  that,  in 
the  session  of  1843,  an  act  was  passed 
(6  &  7  Vict  c.  49)  for  returning  to  the 
old  scale  of  duty. 

The  duty  on  rum  from  British  co- 
lonies is  9a.  4d,  the  gallon.  The  con- 
sumption of  rum  has  been  declining  for 
many  years  in  England,  and  is  insig- 
nificant in  Scotland  and  Ireland.  WiSi 
the  same  duty  in  each  country  the 
contribution  per  head  to  the  revenue,  in 
1841,  was  U,  S^d.  in  England,  2id.  in 
Scotland,  and  ojd.  in  IreUnd.  In  1831, 
with  nearly  the  same  duty  as  in  1841 
{9s.  instead  of  9«.  id.),  it  was  2«.  3d.  in 
England,  5A<f.  in  Scotland,  and  id.  in 
Ireland.  Ine  same  rate  of  duty  on 
foreign  spirits,  in  1841  yielded  Is.  7id. 
per  head  in  England,  5d.  in  Scotland, 
and  0^.  in  Ireland.  The  quantity  of 
all  descriptions  of  wine  consumed  in  the 
United  Kingdom  was  less  in  1841  than 
in  1801.  In  1840,  out  of  100  gallons, 
there  were  consumed — of  Portugal  wines, 
26*7  gallons;  Spanish,  46*9;  Madeira, 
1*3;  Teneriffe,  0-4;  Sicilian,  8*1;  Cape, 
7*7;  French,  7*4;  Rhenish,  1*1.  The 
consumption  of  the  wines  of  Portugal 
was  75  per  cent  of  the  total  quantity 
half  a  century  ago. 

(Porter's  Progress  of  the  Nation,  voL 
iii.;  Report  of  Commissioners  of  Excise 
Inquiry  on  British  Spirits;  Parliatnent- 
aruPapers.) 

WITNESS.    [Evidence.] 

WOMAN.  The  political  and  social 
condition  of  men  varies  greatl]^  in  dif- 
ferent   countries.      The    condition    of 


women  also  varies  greatly,  though  the 
variations  in  the  condition  of  women  are 
not  univerallv  determined  by  the  social  or 
political  condition  of  the  men. 

It  is  sometimes  said  that  the  condition 
of  women  is  a  kind  of  index  to  the  ^gi^ 
of  civilization  in  any  given  nation.  The 
word  civilizatiim  is  somewhat  indefinite, 
but  perhaps  we  may  understand  the  pro- 
position thus :  in  those  countries  in  which 
the  social  and  political  conditions  of  men 
nearly  approadi  one  another,  the  social 
position  01  the  women  will  also  be  nearly 
the  same.  Thus  in  Great  Britain  and  the 
United  States  of  North  America  the 
social  and  political  condition  of  men  and 
the  social  condition  of  women  are  nearly 
the  same.  The  differences  are  not  wortL 
noticing  here. 

The  difference  of  sex  satis&ctorily  ex- 
plains the  subordinate  condition  which 
women  occupy  in  a  political  system. 
Their  average  strength  is  below  that  of 
the  male,  and  those  who  become  mothers 
have  all  the  burden  of  the  child  before  it 
is  bom  and  the  chief  labour  of  nurturing 
the  child  after  it  is  bom.  The  con- 
formation of  their  body  and  its  general 
more  delicate  organization  disqualify 
them  for  many  of  the  labours  of  the  male 
sex,  but  qualify  them  for  other  labours  of 
a  different  kind. 

Among  some  nations  the  wife  is  the 
servant  of  the  husband,  and  is  compelled 
to  do  many  things  which  the  male  could 
do  better.  This  happens  among  some 
savage  nations,  and  is  justly  considered  a 
proof  of  barbarism;  for  it  implies  an 
abuse  of  power  on  the  part  of  the  male 
and  a  miscalculation  of  his  own  interest. 
Woman  is  adapted  to  be  a  solace  to  man 
when  he  is  wearied,  a  help  to  him  in  his 
labouiiB,  and  a  companion  in  his  moments 
of  relaxation.  She  increases  his  happi- 
ness by  co-operating  with  him  in  such 
ways  as  her  strength  and  the  peculiarities 
of  her  sex  allow,  not  by  labouring  as  he 
does  or  can  do.  The  condition  of  women 
in  nations  called  civilized  approaches  the 
condition  of  women  in  some  nations  called 
uncivilized,  when  they  join  in  the  labours 
of  the  man  instead  of  performing  the 
offices  which  are  peculiarly  suited  to  the 
female. 

The  exclusion  of  women  from  political 
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pover,  from  the  discharge  of  public  func- 
tions, and  from  many  other  things  that 
oan  only  be  done  by  mingling  vith  men 
out  of  doors,  is  nearly  universal,  and  it  is 
founded  on  sufficient  reasons.  The  dif- 
ference of  sex  is  the  cause,  and  the  neces- 
sary cause,  of  this  almost  uniyersal  prac- 
tice. In  some  nations  the  principle  of 
hereditary  succession  allows  a  female  to 
take  in  course  of  descent  the  regal  power 
and  title:  in  some  nations  females  are 
excluded.  In  a  constitutional  gOTero- 
ment  where  the  administration  is  con- 
ducted by  responsible  agents  of  her  who 
lias  the  regal  power  and  title,  there  seems 
DO  reason  why  a  female  should  not  exer- 
cise the  kingly  office  as  well  as  a  male. 
In  a  monarchy  properly  so  called,  where 
the  monarch  is  absolute,  the  administra- 
tion of  a  woman  is  perhaps  more  likely 
to  be  bad  than  that  of  a  male ;  though 
the  reasons  for  excluding  women  from  a 
participation  in  political  power  generally 
do  not  apply  in  their  full  extent  to  ex- 
clude a  woman  from  exercising  sovereign 
power. 

Married  women  and  unmarried  women 
are  not  in  the  same  condition  in  any 
country.  The  married  woman  by  con- 
senting to  live  with  a  man  subjects  her- 
self to  a  control  which  is  very  different 
from  that  of  a  father  or  guardian.  The 
purposes  of  marriage  are  among  others 
the  union  of  the  sexes,  the  consequence 
of  which  is  the  procreation  of  children. 
The  husband  claims  the  exclusive  pos- 
session of  his  wife's  person,  and  obedience 
to  his  reasonable  commands,  which  in 
general  his  superior  stren^h  enables  him 
to  enforce.  It  is  the  condition  of  married 
women  in  different  countries  which  is 
comprehended  under  the  term  "  condition 
of  women"  rather  than  that  of  unmarried 
women ;  and  their  condition  comprehends 
the  power  of  the  husband  over  meir  per- 
son, over  the  children  of  the  marriage, 
and  over  the  property  which  the  wife  has 
at  the  time  of  marriage  or  may  acquire 
during  the  marriage.  In  all  these  matters 
the  positive  law  of  different  nations  varies 
very  mnch. 

But  it  would  be  a  great  mistake  if  we 
were  to  judge  of  the  condition  of  women 
in  any  country  simply  by  viewing  the 
positive  rules  of  law  as  evidence  of  their 


condition.    There  are  many  ^bia^  ■ 
the  relation  of  hosband  and  wife,  {arsi 
and  child,  for  which  do  positive  lav  )m 
ever  attempted  to  provide :  these  voskn 
are  governed  by  the  positive  morafitv.  ±A 
is,  by  the  usages  and  habits  of  any'pni 
society.    It  would  uot  lUlow  that  if  poa- 
tive  law  gave  women  mcMre  power,  iky 
would   also   receive    more  respect  s^ 
tender  consideration    from   the  ^Uiagif 
sex.    On  the  contraiy,  if  the  two  se&s 
were  placed  on  the  same  footing  by  pea- 
tive  law,  so  far  as  it  ooald  be  done,  this 
would  contradict  the  oonstitiitioD  of  aa- 
ture  as  indicated  by  the  difference  of  sex. 
and  would  rather  tend  to  deprive  the 
female  of  the  respect  and  oonsiderabaa 
which  she  receives  in  most  cooDtrie&. 
There  is  some  mean  between  die  absoisft 
subjection  of  the  wife  to  the  hnsba&d  asd 
the  perfect  equality  by  law,  whidi  appetss 
to  be  most  in  harmony  with  tbe  ph\«ital 
differences  of  sex,  and  best  adapted  to 
maintain  a  system  of  podtiye  laoralifT 
that  shall  conduce  to  the  happtiM»  vk 
both. 

As  to  unmarried  women,  so  loog  as 
they  are  under  parental  authority,  tbrnr 
are  reasons  in  the  relation  of  pauneat  and 
child  for  maintaining  the  power  of  the 
parent  by  poative  law  to  a  oertaia  ex- 
tent ;  and  positive  morality  supplies  vfaa: 
law  leaves  defective.  As  women  who 
are  unmarried  expect  to  marry  some 
time,  or  at  least  may  marry,  it  foOov? 
that  in  all  nations  in  which  any  valae  is 
set  on  the  chastity  of  women,  they  are  bj 
that  very  opinion  excluded  from  an  acdve 
life,  which  would  require  them  tomiB^ 
freely  with  the  other  sex.  If  a  aa^ 
woman  were  a  soldier  or  a  sailor,  or  fol- 
lowed any  other  occupation  which  re- 
quired her  to  mmgle  with  men,  abe  ooaki 
not  j^reserve  a  reputation  for  chastity; 
and  if  she  did  preserve  her  t^masj, 
she  would  not  have  the  credit  of  it  If 
there  are  any  branches  of  indnatiy  ia 
which  the  males  and  females  freely  inter- 
mingle, and  there  are  such,  it  is  a  nees- 
sary  consequence  that  the  oiMoion  of  the 
chastity  of  the  females  must  be  nnftvoar- 
able,  and  in  many  cases  the  o^nion  anss 
be  correct  Usage  might  estahlidi  aa 
indifference  to  the  chasti^  of  woneB, 
and  .they  might  still  be  ahte  to  feC  has- 
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bstrids,  tboagh  generally  reputed  to  be 
unchaste,  and  often  known  to  be  un- 
cliaste ;  and  sach  a  condition  of  society, 
arising  from  other  causes  than  those  here 
mentioned,  is  described  by  Herodotus 
(  i.  93).  Viewed  as  a  portion  of  the 
positive  morality  of  any  nation,  such  a 
usage  is  faulty  because  contradictory  to 
the  notion  of  marriage,  which  implies  a 
regulated  commerce  of  the  sexes  and  a 
recognised  paternity  for  every  child  that 
is  bom. 

The    sexual   difference   then    is    the 

irronnd   for  a  separation  of  males  and 

females  in  many  of  the  labours  which  are 

essential  to  the  existence  and  sustenance 

of  both.    The  union  of  the  male  and 

female  in  marriage  is  a  just  grouud  for 

limiting  the  wife's  legal  capacity  to  do 

certain  acts  and  relieving  her  from  some 

legal  duties,  which  acts  as  an  unmarried 

woman  she  might  do,  and  which  duties 

as  an  nnmarritS  woman  she  might  owe. 

The  Roman  system  went  further,  and 

placed  unmarried  women  who  were  of 

ftdl  age  and  free  from  parental  authority 

nnder  a  kind  of  tutelage,  not  with  a  view 

of  limiting  their  legal  capacity,  but  in 

order  to  save  them  from  fraud.     The 

ground  of  this  is  in  some  passages  stated 

to  be  the  general  infirmity  of  the  sex, 

which,  however,  resolves  itself  into  the 

difference  of  sex,  and   the  consequent 

danger  which  on  that  account  there  is  of 

a  woman  being  overreached.  The  Roman 

law  was  here  wiser  than  the  English. 

The  condition  of  a  married  woman  in 
England,  Scotland,  and  in  antient  Rome, 
is  discussed  under  Wife.  The  reader 
may  collect  some  information  on  the  con- 
dition of  women  in  various  countries 
from  the  following  work:  Laboulaye, 
JRechercfies  mr  la  Condition  Civile  et  Po- 
litique des  Femmes,  &C.,  Paris,  1843 ;  but 
this  and  other  works  of  a  like  kind  must 
be  read  with  caution,  if  a  man  would 
avoid  making  false  inferences  from  the 
positive  law  of  any  given  country. 

WOODS  AND  FORESTS.  A  con- 
siderable portion  of  the  royal  revenue 
consisted  formerly  of  the  rents  and  profits 
of  the  crown  lands,  which  comprised 
numerous  lordships  and  honours,  together 
with  forests  and  chaoes :  from  the  lorests 
the  priocipal  source  of  profit  lay  in  the 


fines  or  amerciaments  levied  for  offences 
against  the  Forest  Laws.  The  demesne 
lands  which  were  retained  by  the  king, 
or  which  came  to  the  crown  by  forfeiture 
or  otherwise,  and  were  farmed  out  to 
subjects,  were  originally  very  extensive ; 
but  owing  to  the  generosity  or  the  neces- 
sities of  different  kings,  so  large  a  part 
of  them  was  granted  away,  that  the  Houses 
of  Parliament  frequency  interposed  in 
order  to  prevent  the  total  alienation  of 
the  crown  property.  William  111.  had 
used  the  power  of  alienation  so  proftisely, 
that  upon  the  accession  of  his  successor, 
it  was  enacted  (1  Anne,  st  1,  c.  7)  that 
no  grant  or  lease  should  be  made  of  any 
crown  lands  for  a  longer  term  than  thirty- 
one  years  or  three  lives,  except  houses, 
&C.,  which  might  be  let  for  fifty  years. 

By  the  26  Geo.  III.  c  87,  amended 
by  30  Geo.  III.  c.  50,  Commissioners 
were  appointed  to  inquire  into  the  state 
and  condition  of  the  woods,  forests,  and 
land  revenues  belonging  to  the  crown. 
By  the  46  Geo.  111.  c.  142  (altered  by 
the  50  Geo.  III.  c.  65),  an  office  of  sur- 
veyor-general of  his  Majesty's  works  and 
public  buildings  was  created;  but  this 
and  some  other  offices  are  now  incor- 
porated with  that  of  "  the  Commissioners 
of  her  Majesty's  Woods,  Forests,  Land 
Revenues,  Works,  and  Buildings"  (2 
Will.  IV.  c  l.s.  1),  who  are  commonly 
called  "the  Commissioners  of  Woods 
and  Forests,"  which  office  or  board  owes 
its  present  permanent  shape  to  the  statute 
10  Geo.  IV.  c.  50  (amended  and  extended 
by  2.  Will.  IV.  c  1 ;  2  &  3  Will.  IV.  c. 
1 12  ;  and  3  &  4  Will.  IV.  c  69). 

The  Commissioners,  who  are  not  to 
exceed  three  in  number,  are  appointed  by 
letters  patent  (2  Will.  I V.  c.  1 ,  s.  1 ).  They 
are  to  make  a  declaration  (5  &  6  Will. 
IV.  c.  62.  s.  2,  in  lieu  of  the  oath  re- 
quired formerly,  2  Will.  IV.  c  1,  s.  6) 
that  they  will  feithfully  and  diligently 
execute  the  duties  of  commissioners. 
Their  salaries  are  fixed  at  2000/.  per 
annum  for  the  chairman  or  first  com- 
missioner, and  1200/.  for  the  other  two 
(10  Geo.  IV.  c  50,  s.  11 ;  2  Will.  IV. 
c  1,  s.  7).  Only  one  of  them  is  allowed 
to  be  a  member  of  the  House  of  Com- 
mons (2  WUl.  IV.  c.  1,  s.  1 1). 

Their  powers  are  very  large.    The 
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whole  of  the  possessions  (except  advow- 
sons)  and  land  revenues  of  the  crown  in 
England,  Ireland  (10  Gea  IV.  c.  50,  s. 
8),  and  Scotland  (2  &  3  WilL  IV.  a 
112;  3&4Will.  IV.  c  69)  are  under 
their  management ;  but  the  property 
therein  still  remains  in  the  crown.  (1  Q. 
B,  Rep^  352.)  They  are  required  to 
observe  all  the  orders  and  directicms  of 
the  Lords  of  the  Treasury  touching  the 
exercise  of  their  powers  (  2  Will.  IV.  c 
1,  s.  3). 

The  Commis^oners  hare  the  power  of 
^pointing  and  removing  various  officers, 
such  as  receivers,  surveyors,  ftc^  whose 
salaries  however  are  fixed  by  the  Trea- 
sury (10  Geo.  IV.  c  50,  s.  12).  They 
may  also  appoint  stewards  of  ^e  royal 
hundreds  ana  manors  to  hold  courts,  and 
different  manerial  and  forestal  officers  to 
preserve  game,  fish,  &c. ;  and  they  may 
grant  licences  to  hunt,  fish,  &c  (Id., 
s.  14). 

They  are  empowered  to  grant  leases 
of  any  part  of  the  crown  possessions  for 
thirty-one  years  (10  Geo.  IV.  c.  50,  s. 
22) ;  or,  in  case  of  houses,  buildings,  &C., 
or  buildiog-Iand,  for  ninety-nine  years 
(Id.,  s.  23);  but  this  power  of  leasing 
does  not  extend  to  the  royal  forests  in 
England  (Id.,  s.  25),  except  tor  the  pnrp^l^ 
of  making  railroads  (Id.,  s.  97).  The 
leases  must  contain  certain  specified  pro- 
visions, and  the  lessees  are  not  be  made 
dispunishable  for  waste,  except  in  leases 
of  mines,  and  at  the  option  of  the  Com- 
missioners, in  leases  for  ninety-nine  years 
(Id.,  8.  27 ).  The  leases  are  to  be  granted 
at  a  rack-rent,  and  no  fine  is  to  be  re- 
served (Id.,  s.  28),  except  in  building- 
leases,  in  which  a  nominal  rent  may  be 
reserved  for  the  first  three  years  (Id.,  s. 
30),  and  a  fine  may  be  taken  not  ex- 
oeeding  one-thinl  of  the  rent  (Id.,  s.  31). 

They  may  also  sell  any  part  of  the 
crown  possesions,  except  the  forests  (Id., 
8.  34),  according  to  a  mode  pointed  out 
(s.  35) ;  and  they  may  also  sell  rents,  or 
manerial  or  forestal  rights,  to  corpora- 
tions, or  trustees  of  incapacitated  persons, 
who  have  estates  subject  thereto  (ss. 
89,  40). 

They  may  exchange  or  purchase  lands, 
&c  (Id.,  ss.  42,  52,  98). 

They  are  declared  to  be  exempt  from 


all  personal  responability  as  to  bit  9» 
nants  or  contracts  whicii  ibej  nan-  erie 
into  in  their  offidal  cbaraccer(ld,'s.  i'. 

All  deeds  relating  to  lands,  Ac  losel 
&C.  by  the  authority  of  die  oamoMBova 
are  required  to  be  inrolled  in  the  o£s 
of  Land  Revenue  Beoords  and  InrolBeEa 
(10  Geo.  I V.  c  50^  a.  63  ;  2  WilL  IT 
c  1,  ss.  16,  18,  SIX  <>>>d  to  ^  CBtifes 
by  the  oonmiisaoiiers  to  par&nKBt  { \v 
Geo.  IV.  c  50,  s.  125);  and  all  cee- 
veyances  and  sales  respecting  sadi  laa^ 
are  to  be  free  from  stamp  and  aaebcE 
duty  (10  Geo.  IV.  c  50,  ss.  67,  ^. ) 

The  Commis^ooers  are  also  empoverri 
to  give  certain  notices  and  daims,  aad  t: 
authorize  entries  on  land  fat  breach  ^ 
covenant,  &c.  (10  Geo.  IV.  c  50,  s.  »2 , 
and  to  compound,  in  certain  eases,  fix 
rent  (Id,  s.  93> 

Their  accounts  are  to  be  aadited  ly 
the  commissioners  for  auditing  poblk 
accounts,  under  the  25  Geo.  lU.  c.  51 
(10  Geo.  IV.  c.  50,  a.  19). 

The  receivers  appointed  by  the  Cae- 
missioners  of  Woods  and  Forests  mst 
be  land-surveyors  (Id.,  s.  80).  Tb^  vt 
required  to  account  at  stated  periods  v:> 
the  Commissioners  (Id.,  s.  81 X  snd  e> 
transmit  all  sums  received  mmtfalj  's. 
84) ;  and  they  are  empowered  to  distrain 
for  rent  (s.  90). 

Notwithstanding  the  manageraeat  o^ 
the  crown  lands  is  thns  vested  ia  the 
Commissioners,  and  the  general  power 
of  alienation  has  been  taken  fiom  ^ 
crown,  a  power  is  reserved  to  the  crows 
to  grant  sites  for  churches,  cfaapels,  asi 
burial  grounds,  not  exceeding  five  aero 
in  extent,  or  lOOO/.  in  value  (10  Gee. 
IV.  c.  50,  s.  45);  and  bj  1  &  2  VTHL 
IV.  c.  59,  s-  1,  churchwaraens  and  o^«r- 
seers  are  empowered,  with  the  ^OBseat  of 
the  Lords  of  the  IVeasury,  to  incioEe  s 
portion  not  exceeding  fifty  acres  of  aaj 
forest  or  waste  lands  belongprng  to  the 
crown,  lying  in  or  near  their  parish,  far 
the  purpose  of  cultivating  the  saae&r 
the  use  of  the  poor. 

Besides  this  general  control  over  dR- 
crown  lands,  certain  powers  are  gives  t9 
the  Commissioners  which  are  cooaceted 
with  the  execnti<m  of  the  Forest  lavs 
The  powers  and  authorities  belongiB^ 
to  the  offices  of  wardens,  cliie^jaa«e. 
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and  justices  in  eyre  (which  were  abolished 
upon  the  termination  of  the  then  existing 
interests  by  57  Geo.  III.  c  61 ),  are  -vested 
in  the  First  Commissioner  (10  Geo.  IV. 
c.  50,  8.  95) ;  and  the  commissioners  are 
also  empowered  to  make  compensation 
to  parties  for  old  encroachments  made 
upon  the  royal  forests  where  they  have 
been  in  uninterrupted  possession  tor  ten 
years  (Id.,  s.  96). 

The  verderers  of  the  royal  forests  are 
also  required  to  make  inquiry  as  to  all 
unlawful  inclosures,  encroachments,  &c. 
in  their  courts  of  attachment,  and  may 
impose  fines  upon  the  offenders  (Id.,  s. 
100),  who  may  however  be  proceeded 
against  by  the  ordinary  course  of  law  (s. 
lO'i).    The  verderers  may  appoint  re- 
garders,  under-foresters,  and  other  officers 
of  the  forests  and  courts  (s.  101),  and 
may  inquire  into  their  conduct,  and  fine 
them  for  neglect  of  duty  (s.  102).    Other 
penalties   may  be    recovered    before   a 
justice  of  the  peace  (s.  104) ;  and  all  such 
fines  and  penadties  are  to  be  applied  to  the 
expenses  relating  to  the  forests  ^s.  105). 
As  to  the  general  revenue  arising  from 
the  letting,  &c.  of  the  crown  lands,  the 
commissioners  are  directed  to  pay  in  the 
moneys  received  by  them,  to  a  proper 
account  with  the  Bank  of  England  and 
Ireland  respectively  (10  Geo.  IV.  c  60, 
s.  117, 118)  and  the  chartered  banks  of 
Scotland  (3  and  4  Will.  IV,  c.  69,  s.  17) ; 
and  the  annual  income  (after  certain  de- 
ductions) is  to  be  carried  to  the  consoli- 
dated fund  (10  Geo.  IV.  c.  50,  8.  113 ;  3 
&  4  Will.  IV.  c.  69,  s.  16).    The  trans- 
fer of  the  revenue  arising  from  the  crown 
lands  to  the  consolidated  fund  is  however 
the  subject  of  a  special  arrangement  be- 
tween die  crown  and  the  subjects,  termi- 
nating with  the  life  of  the  king  or  queen 
regnant  in  whose  reign  it  is  made. 

The  10  Geo.  IV.  c.  50,  contains  some 
provisions  peculiar  to  Ireland.  Leases, 
grants,  &c.,  of  any  of  the  small  branches 
of  the  royal  revenue  (s.  128),  and  the 
powers  appertaining  to  the  chancellor  and 
council  of  the  Duchy  of  Lancaster  (s. 
t30),  are  exempted  from  its  operation. 

The  real  property  of  the  crown  may  be 
thus  classified : — 

1.  Honours,  manors,  and  hundreds,  not 
in  lease. 


2.  Other  lands  in  the  occupation  of  the 
crown,  either  for  the  personal  conveni- 
ence of  the  king  or  for  the  public  senrice. 

3.  Forests,  chaoes,  and  wastes. 

4.  Lands,  tenements  and  hereditaments, 
held  of  the  crown  by  lease. 

5.  Fee-fium  rents,  issuing  out  of  lands, 
tenements,  and  hereditaments,  held  of  the 
crown  in  fee-simple. 

Of  the  first,  fourth,  and  fifth  classes  it 
would  be  impossible  to  attempt  any  par- 
ticular enumeration ;  the  fourth  consisted, 
at  the  time  of  passing  the  statute  26  Geo. 
III.  c  87  (A.D.  1786\  of  about  130 
manors,  52,000  acres  of  land  in  cultiva- 
tion, 1800  houses  in  London  and  West^ 
minster,  and  450  houses  and  other  build- 
ings in  other  parts  of  England,  exclusive 
of  houses  demised  with  manors  or  forests. 

The  second  class  comprises  the  follow- 
ing royal  palaces  and  houses :— Bucking- 
ham Palace ;  St.  James's  Palace ;  the  Pa- 
vilion at  Brighton ;  Windsor  Castle ;  the 
palaces  of  Hampton  Court,  Kensington, 
and  Whitehall;  the  King's  House  at  Win- 
chester ;  the  palace  at  Greenwich  (con- 
verted into  an  hospital  for  seamen) ;  So- 
merset House  (used  as  public  offices) ;  the 
palace  of  Westminster  (Westminster  Hall, 
including  the  houses  of  parliament  and 
courts  of  law).  The  following  palaces 
and  buildings  have  been  pulled  down  and 
their  sites  used  for  other  purposes: — 
Carlton  House;  the  Mews;  Newmarket 
Palace.  The  following  parks  are  also 
included  in  this  class  :~St  James's, 
Hyde,  Bagshot  Bushey,  Greenwich, 
Hampton  Court,  Richmond,  and  Windsor. 

In  the  third  class  are  included  not  only 
the  royal  forests  which  have  preserved 
their  jura  regalia,  but  several  nominal 
forests  and  chaces,  warrens,  wastes,  &c. 
The  following  is  a  list  of  the  real  forests : 
— In  Berks,  Surrey,  and  Wilts,  Windsor 
Forest;  in  Essex,  Waltham  Forest;  in 
Gloucestershire,  the  Forest  of  Dean ;  in 
Hampshire,  Bere  Forest,  New  Forest,  and 
the  Forest  of  Woolmer  and  Aliceholt ;  in 
Northamptonshire,  Rockingham,  W^hittle- 
wood,  and  Salcey  Forests ;  in  Nottingham- 
shire, Sherwood  Forest;  in  Oxfordshire, 
Whichwood  Forest 

There  has  arisen  incidentally  out  of 
the  proper  duties  of  the  department  of 
Wo(Mis  and  Forests,  since  it  was  united 
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with  the  Board  of  Public  Works,  the  im- 
portant office  of  providiDg  public  walks 
and  access  to  the  national  buildings  and 
ooUectioDS.  This  branch  of  administra- 
tion has  only  been  recognised  of  late 
years,  and  perhaps  we  owe  it  to  our  inter- 
course with  the  Continent,  and  especially 
with  France,  that  it  has  been  at  all  ac- 
knowledged. Twenty  years  ago  Hyde 
Park  and  Kensington  Gardens  were  the 
only  public  places  of  recreation  open  to 
the  crowded  and  hard  worked  population 
of  London;  since  then,  beside  the  im- 
provements in  those  two  places,  and  the 
formation  of  new  streets  and  squares  in 
those  parts  of  the  metropolis  of  which  the 
land  either  belongs  to  the  crown  or  has 
been  purchased  by  parliament  for  public 
improvements,  there  have  been  opened 
the  large  gardens  of  St  James's  Park  and 
the  Regent's  Park ;  Primrose  Hill,  at  the 
north  of  the  Regent's  Park,  and  a  large 
piece  of  land  at  the  north-east  end  of 
London,  called  'Victoria  Park,*  have 
been  purchased  for  public  convenience. 
The  palace  and  grounds  of  Hampton 
Court  have  been  repaired  and  ornamented, 
and  have  been  thrown  open  gratuitously 
to  the  public,  and  the  collection  of  pic- 
tures has  been  arranged :  for  all  this  the 
nation  is  indebted  to  the  department  of 
Woods  and  Forests. 
WOOL.  [Tariff.] 
WORKHOUSE.  [Poor  Laws.] 
WOUNDING.  [Maim.1 
WRECK.  [Franchise;  Ships,  p. 
704.1 

WRIT,  a  law  term,  which  in  its  proper 
signification  means  a  writing  under  the 
king's  seal,  whereby  he  confers  some  right 
or  privilege,  or  commands  some  act  to  be 
done.  Writs  are  either  patent  (open, 
commonly  called  letters  patent^  litera 
patentes),  which  are  not  sealed  up,  but 
have  the  great  seal  attached  to  them ;  or 
close  {litera:  clauses),  which  are,  or  are 
supposed  to  be,  sealed  up.  The  former 
are  addressed  to  all  persons  indiscrimi- 
nately, generally  in  these  terms — •*  To  all 
to  whom  these  presents  shall  come ;"  the 
latter  are  directed  to  some  officer  or  other 
individual.  Of  the  former  kind  is  the 
creation  of  a  peer  by  patent,  which  is  a 
royal  grant  of  peerage ;  of  the  latter,  the 
creation  of  a  peer  by  writ,  which  is  a 


summons  to  attend  the  boiiae  cf  peow 
the  style  and  title  of  scHne  barasy. 
Writ  in  its  ordinary  and 


IS  a  term  applicable  to  pv^on  n 
civil  OT  criminal  prooeedzngSL  Civi]  «n 
are  divisible  intoori^uia/  and  jwdld^- 
original  writs  issue  oat  of  the  Can  t 
Chancery,  and  give  aathoHtj  to  ^ 
courts,  in  which  they  are  retaraaUf. » 
proceed  with  the  cause ;  jodicial  wriKa^s 
awarded  by  the  court  in  which  theacan 
is  already  pending.  These  are  again  sab- 
divided  into  mesne  and  fixaL  OnpaL 
writs  (which  now,  except  in  the  few  no* 
actions  still  preserved,  have  been  finfer- 
seded  by  the  writ  of  snnunons)  used  := 
contain  a  frrt^  statement  of  the  plaintid 
alleged  cause  of  action ;  and  soeh  a  vrrt 
was  called  in  law  Latin  ftrrre,  in  hv 
French  brief:  and  this  tenn  was  afteir- 
wards  applied  to  judiciid  and  other  vhts. 
Original  writs  issuing  from  Chaneerv 
were  always  witnessed,  or  tested,  in  tk 
name  of  the  king ;  judicial  writs  isroee 
from  that  one  of  the  superior  common  Uv 
courts  in  which  the  original  writ  ww 
made  returnable,  and  were  tested  in  th^ 
name  of  the  chief  jnd^e  of  such  cotitl 
In  cases  where  the  plaintiff  seeks  to  re> 
cover  a  sum  under  40«.,  he  may  brine  Ins 
suit  in  the  county-court,  or  ooart-bam£. 
in  which  no  royal  writ  is  neeessary,  t^ 
the  suits  therein  commence,  not  by  ori- 
ginal writ,  but  by  piaiRt,  which  is  a 
statement  of  the  party's  caose  of  actioo  h 
the  nature  of  a  declaration^ 

There  are  many  kinds  of  writs,  tarns  d 
the  more  important  of  which  ma^  be  ben 
mentioned.  There  is  the  wnt  to  dtf 
sheriff  of  a  county  to  elect  a  member  or 
members  of  the  Commons'  House  of  P^r- 
liament,  in  case  of  a  vacancy  or  geoenl 
election,  which  issues  upon  the  warrant  of 
the  lord  chancellor  or  in  certain  casesof  tht 
speaker  of  the  House  of  Commons.  Thr 
writ  of  habeas  corpus  (ad  sabficiendnk . 
which  is  directed  to  an;^  person  who  de- 
tains another,  commandmg  him  to  {re- 
duce the  body  of  the  prisoner  at  sndi  a 
time  and  place,  together  with  the  caose  of 
his  caption  and  detention,  to  do^  snbcct 
to,  and  receive  (ad  faeieadum^  sa^an- 
endum,  et  recipiendum)  wh&terw  dKCooit 
or  judge  by  whom  .the  writ  is  awanM 
shall  think  fit.  [IL^beas  CoBPca.J  Tbae 
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i.re  varioos  other  writs  of  habeas  corpus, 
for  the  purpose  of  bringing  up  prisoners 
to  be  charged  in  execution,  to  give  testi- 
mony, &c. — the  writs  of  subpcsna  ad  tes- 
ti/icandum,  by  which  a  party  is  com- 
manded to  appear  at  the  trial  of  a  cause, 
to  give  evidence  nnder  a  nominal  pecu- 
uiary    penalty;    and  of  subpoena   duces 
tecum,  by  which  the  party  is  commanded 
to  bring  certain  specified  documents  for 
the   purpose  of  the  trial.     There  is  also 
the  writ  of  subpcma  in  equity,  whereby 
the  defendant  in  a  suit  is  commanded  to 
appear  and  answer  the  plaintiff's  bill.    A 
defendant  privileged  from  the  particular 
suit,  or  from  bemg  sued  except  before 
some  other  tribunal,  is  entitled  to  a  writ 
of  Privileae,  by  which  the  court  is  re- 
quired to  discontinue  the  suit.   In  modem 
times  a  party  is  allowed  his  privilege 
without  suing  oat  any  writ  of  privilege. 
The  new  Natura  Brevium  of  the  Most 
Reverend  Judge,  Mr.  Anthony  Fitz-Her- 
bert,  contains  a  great  variety  of  writs. 

WRIT  OF  ERROR.    There  mav  be 
a  writ  of  error  for  an  alleged  mistake  in 
the  proceedings  of  a  Court  of  Record. 
The  writ  may  be  for  matter  of  fact  or  of 
law.    In  the  case  of  an  alleged  error  in 
fact  the  writ  is  addressed  to  the  court 
which  has  given  the  judgment  and  the 
correction  of  the  record  is  left  to  it.    In 
the  case  of  an  alleged  error  in  law,  a 
writ  of  error  must  be  sued  out  of  the 
common  law  side  of  the  Court  of  Chan- 
cery, and  it  is  addressed  to  the  chief  justice 
of  the  Queen's  Bench  or  Common  Pleas, 
or  to  the  chief  baron  of  the  Exchequer, 
in  one  of  which  courts  it  is  alleged  that 
the  error  bas  been  made.    The  writ  com- 
mands the  chief  justice  of  the  court  in 
which  the  error  is  alleged  to  have  been 
made  to  send  a  copy  of  the  record  to  the 
ExcheqaerCbamber  to  be  examined  there. 
The  writ  of  error  on  any  judgment  of 
the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  is  returned  only  before  those 
judges  of  the  two  courts  in  which  the 
alleged  error  has  not  been  made  (1  Wm. 
IV.  c  70) ;  and  there  is  no  writ  of  error 
from  the    Exchequer  Chamber  except 
to  the  House  of  Lords. 

In  criminal  cases  there  is  a  writ  of  error 
from  all  inferior  courts  to  the  Queen's 
Bench  and  from  that  to  the  House  of  Lords. 


WRIT  OF  INQUIRY.  In  cases  where 
a  plantiff  seeks  to  recover  a  specific  chattel 
(as  in  the  action  of  Detinue)^  or  a  spedfio 
sum  of  money  (as  in  DAt),  if  the  de- 
fendant allows  judgment  to  go  against 
him  by  de&ult,  this  is  considered  as  an 
admission  that  the  plaintiff  is  entitled  to 
what  he  claims ;  and  the  judgment  there- 
fore is  final  in  the  first  instance,  provided 
the  plaintiff  is  content  to  take  a  small 
nominal  snm  for  the  damages  resulting 
from  the  detention  of  the  chattel  or  the 
debt  But  where  a  plaintiff  only  seeks  to 
obtain  damages  for  an  injury  done  to  his 
person  or  his  real  or  personal  estate,  or 
for  the  non-performance  of  a  promise,  if 
the  defendant  lets  judgment  go  by  de- 
fault, this,  though  an  admission  that  the 
plaintiff  has  a  cause  of  action,  does  not 
operate  as  an  admission  of  the  amount 
of  damages  to  which  he  is  entitled; 
and  such  judgment  is  called  interlocu- 
tory. In  such  cases,  and  also  where 
the  plaintiff  seeks  to  recover  substantial 
damages  for  the  detention  of  a  chattel,  or 
of  a  debt,  the  intervention  of  a  jury  is  re- 
quired in  order  to  ascertain  for  what  da- 
mages the  plaintiff  is  entitled  to  have 
final  judgment.  For  this  purpose,  a  judi- 
cial process,  called  a  v?rit  of  inquiry, 
issues  to  the  sheriff  commanding  him  to 
summon  a  jury  to  inquire  what  damages 
the  plaintiff  has  sustained.  If  the  plain- 
tiff offer  no  evidence  before  the  jury,  a 
verdict  must  be  found  for  nominal  da- 
mages, as  existence  of  some  damage  ig 
admitted. 

When  the  inquisition  (or  finding  of 
the  jury)  is  returned,  the  plaintiff  is  enti- 
tled to  judgment  for  that  amount.  In 
some  cases  where  the  amount  of  damages 
is  readily  ascertainable,  as  being  a  mere 
matter  of  calculation,  such  as  in  actions 
upon  bills  of  exchange,  upon  covenants 
for  the  payment  of  a  certain  sum,  and  the 
like,  the  court,  instead  of  directing  a 
writ  of  inquiry,  will  refer  the  matter  to 
one  of  its  officers  to  compute  the  amount 
of  principal  and  interest  due  to  the  plain- 
tiff*, for  writs  of  inquiry  are  merely  to 
inform  the  court,  who  may  assess  the 
damages  themselves,  if  they  think  pro- 
per, after  interlocutory  judgment  has 
been  obtained. 

WRIT  OF  SUMMONS.    [Writ.] 
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WRIT  OF  TRIAL.  AU  trials  of 
causes  in  the  superior  ooartstook  place 
fonneriy  either  at  bar  hefore  the  whole 
coartp  or  at  nin  prius  before  one  of  the 
judges  of  the  court,  or  a  judge  or  seijeant 
named  in  the  commission  of  assize ;  but 
now,  by  the  3  and  4  W.  IV.,  c.  42,  s.  17, 
in  any  action  depending  in  any  of  the 
superior  conrts  for  any  debt  or  demand  in 
which  the  sum  sought  to  be  recovered 
and  indorsed  on  the  writ  of  summons 
shall  not  exceed  20l^  the  court,  or  a  judge 
(if  satisfied  that  the  trial  will  not  involve 
any  difficult  question  of  fiict  or  law), 
may  order  the  trial  to  take  place  before 
the  sheriff  of  the  county  where  the  action 
is  brought,  or  some  judge  of  an  inferior 
court,  and  for  that  purpose  a  writ  shall 
issue  (called  the  Wnt  of  Trial)  directed 
to  the  sheriff  or  such  judge,  commanding 
him  to  try  the  cause  before  a  juiy,  and 
to  return  such  writ  with  the  findmg  of 
the  jury  thereon  indorsed.  The  statute 
applies  only  to  actions  for  a  debt  or  de- 
mand indorsed  on  the  writ  of  sunmions; 
it  does  not  therefore  extend  to  cases 
where  the  action  is  brought  for  a  wrou^, 
or  where  the  demand,  being  for  unliqui- 
dated damages,  the  amount  claimed  can- 
not properly  be  indorsed  on  the  writ  of 
summons.  (3  Mann,  and  Gra.  850.)  The 
proceedings  under  the  writ  of  trial,  when 
directed  to  the  sheriff,  usually  take  place 
before  his  under  sheriff  or  other  his  de- 
puty; and  they  are  conducted  in  the 
same  manner  as  at  a  trial  at  nisi  prius: 
and  the  court  will  ^rant  a  new  trial  for 
the  same  causes  as  if  the  trial  had  been 
before  one  of  the  superior  judges ;  but  a 
new  trial  will  not  be  granted  upon  the 
ground  that  the  verdict  is  against  the 
evidence,  where  the  amount  of  such  ver- 
dict is  less  than  5/.,  unless  such  verdict 
be  manifestly  perverse. 

WRITER,  in  Scotland,  is  a  term  of 
nearly  the  same  meaning  as  attorney  in 
England,  and  is  generally  applied  to  all 
legal  practitioners  who  do  not  belong  to 
tlie  bar,  although  it  has  of  late  become 
customary  to  substitute  for  it  the  term 
6(»liciU)r.  As  special  exceptions,  the  body 
who  in  Edinburgh  enjoy,  concurrently 
with  writers  to  the  signet,  the  privilege 
of  conducting  cases  before  the  Court  of 
Session,  the  Court  of  Justiciary,  &c^  are 


called  solicitors  of  saprerae  eosrti.ib' 
breviated  S.  S.  C-X  and  the  pneakur^ 
before  the  sheriff  court  of  Aberdoa  sn 
by  local  custom  called  advoeales.  h. 
each  county  there  ia  generally  a  soot-^ 
of  writers  privil^ed  to  pcactiae  ia  i^ 
sheriff  court  and  in  the  other  focal  ja£- 
eateries,  who  frame  their  own  bye-b[«\ 
and  regulate  the  terms  of  admiaina  " 
their  body.  Individually,  they  ne  n- 
sponuble  for  their  conduct  to  the  Xoea^ 
judges  before  whom  they  pcactise:  ui. 
as  bodies  they  are,  on  the  one  bicd 
protected  from  the  infriayBttat  <■( 
their  privileges  by  unlioenaed  persos, 
and,  on  the  other,  liable  to  jadicbl 
control  if  they  attempt  unduly  to  re- 
strict the  means  of  admiffiion  to  tfaei? 


WRITER  TO  THE  SIGNET,  abbre^ 
viated  W.  S.,  is  the  designaticn  of  the 
members  of  the  most  numenMis  aad  im- 
portant class  of  attorneys  or  piocnniDR 
m  Scotland.  The  writers  to  the  sipnc 
enjoy,  in  common  with  the  solidioes  of 
supreme  courts,  and  with  one  or  t«*^ 
smaller  bodies, .the  privil^e  of  cocdoct- 
ing  cases  before  the  Conrt  of  Seaaaa,  tU 
Court  of  Justiciary,  and  the  Commisciv 
of  Teinds.  Their  peculiar  prixik^, 
however,  is  that  of  preparing  the  wr^s 
whidi  pass  the  royal  signet.  The  sgart 
was  a  seal  or  die  under  the  oontrol  ai'  tb- 
secretary  of  state,  with  which  the  wrm 
by  which  the  king  directed  |>arcies  to  ap- 
pear in  court,  or  ordered  ibem  to  otv.-j 
the  decrees  given  against  them,  aadocLjr 
executive  instructions,  were  stamped  &<r 
the  sake  of  authentication.  In  the  six- 
teenth century,  the  persons  who  wer? 
entitled  to  present  the  writs  which  n- 
ceived  the  impressi(Hi  of  the  spinet  s:* 
supposed  to  have  been  the  derl^  in  tbc 
secretary  of  state's  office ;  and  it  is  ik: 
known  how  or  precisely  at  what  time  H 
persons  who  transacted  this  d«partmc-:4 
of  official  business  became  couTt^ted  ilu 
a  body  of  private  practiticffieTS.  Siwt 
the  union  of  1707,  the  signet  has  bet  2 
under  the  disposal  of  the  Court  <^  Sa- 
sion ;  but  down  to  about  the  middle  '^ 
last  century  the  keeper  of  the  aaguet  v« 
deputed  by  the  secretary  of  state  for  thr 
home  department.  Since  dsat  time  be 
has  been  appointed  under  the  |^CBt  9al 
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and  he  names  a  deputy,  who  is  a  member 
of  the  society  of  writers  to  the  d^et, 
ajid  by  usage  presides  at  fheir  meetings. 
In  the  general  case  the  summons  by  which 
an   ordinary  action  is  brought  into  the 
Court  of  Session  requires  to  be  signeted, 
and  to  be,  &s  a  preliminary,  dgned  by  a 
'writer  to  the  sienet ;  although  a  member 
of  one  of  the  other  privileged  bodies  may 
conduct  the  case.    Advocation  [Advo- 
cation] and  some  other  analogous  classes 
of  procedure,  required  formerly  to  have 
the   interpositionof  the  signet;  but  this 
step  in  the  procedure  was  abolished  by  1 
and  2  Vict  c  86.     In  the  various  forms 
of  execution  against  person  and  property, 
the  signet  was,  until  lately,  a  prominent 
feature ;  but,  imless  in  some  special  cases, 
it  has  been  dispensed  with  bv  the  Act  1 
and  2  Vict,  c  114.   In  these  departments 
of  legal  practice  the  writers  to  the  signet 
now  possess  few  privileges  which  are  not 
shared  by  the  otner  practitioners  before 
the  supreme  courts.    They  still  retain 
their  privileges  as  to  summonses,  and  they 
have  the  exclusive  right  of  presenting 
signatures  in  exchequer,  or  of  presenting, 
through  the  judges  acting  in  exchequer, 
the  indorsed  dnSts  of  the  writs  passing 
under  the  great  and  other  seals  in  Scot- 
land appended  to  crown  charters,  appoint- 
ments to  offices,  &c.    They  have  uius  a 
monopoly  of  the  business  of  making  up 
the  titles  of  the  crown  vassals  or  free- 
holders in  Scotland,  and  this  circumstance, 
added  to  their  skill  and  respectability  as 
a  body,  has  put  the  greater  part  of  the 
conveyancing  of  the   country  in  their 
hands.    The  society  require  of  their  in- 
trants an  apprenticeship  of  five  years^ 
with  a  cumculum  of  university  study, 
which  includes  two  sessions  of  attend- 
ance, the  one  at  Latin  and  the  other  at 
some  other  literary  class,  and  four  courses 
of  attendance  at  law  classes.    The  ex- 
penses  connected   with    apprenticeship 
amount  to'about  3802.,  and  additional  fees 
to  the  extent  of  140i.  are  incurred  on 
entering  the  society.    The  writers  to  ihe 
signet  possess  a  library,  amounting,  it  is 
supposed,  to  between  forty  and  fift^  thou- 
sand bound  volumes,  distributed  m  two 
large  halls.    The  collection  was  com- 
menced in  1755,  by  the  purchase  of  some 
lav  books,  to  which  works  on  other  sab" 
VOL.  u. 


jects  were  added  in  177S.  It  is  supported 
by  an  annual  grant  by  the  society,  which 
fluctuates  with  the  state  of  its  fhnds,  and  ^ 
has  in  some  years  exceeded  2000/.  The ' 
eminent  men  who  have  successively  acted 
as  librarians,  have  made  praiseworthy 
and  successful  efforts  to  obtain  the  most 
useful  works,  and  to  prevent  the  funds 
from  being  wasted  in  the  purchase 'of 
books  at  random.  They  have  kept  in 
view  in  many  cases  the  acquisition  of 
those  books  which  are  wanting  to  the 
advocates'  library,  and  as  the  two  institu- 
tions are  within  the  same  range  of  build- 
ings, and  are  both  liberally  laid  open  to 
those  who  wish  to  consult  books  ror  lite- 
rary purposes,  the  writere  to  the  signet 
have  thus  performed  an  essential  service 
to  the  literature  of  Edinburgh. 


YEAR-BOOKS.  [Reports.] 
YEOMAN,  YEOMANRY  CAVAL- 
RY.  Of  the  various  derivations  proposed 
for  the  word  yecnnan— jung  man,  young 
man ;  jemand,  any  one ;  gemein,  common ; 
goodman— perhaps  **  gemein  "  or  "  com- 
mon" is  the  most  probable.  A  yeoman  is 
at  the  head  of  the  classes  beneath  gentle- 
men ;  he  is  in  legal  sense  a  probus  et  lega- 
lis  homo,  who  may  dispend  of  his  own 
freehold  40«.  yearly.  In  an  antient  statute 
(20  Ric  II.  c.  2,  1326)  they  f«Vadle2 
appellez  yomen  ")  are  prohibited,  in  com- 
mon with  all  other  persons  under  the 
rank  of  an  esquire,  m>m  wearing  any 
lord's  livery  unless  they  form  part  of  the 
lord's  household ;  and  Fortescue  (c.  29), 
who  wrote  somewhat  more  than  half  a  cen- 
tury after  the  passing  of  that  act,  says  that 
there  are  yeomen  (valecti)  who  can  spend 
out  of  their  patrimony  600  skutes  a-year, 
a  sum  equal,  according  to  some  computa- 
tions, to  130/.  The  term  yeoman  is  used 
in  inferior  offices  about  the  palace ;  and 
there  is  a  body-guard  called  the  'yeomen 
of  the  king's  guard,  established  by  Henry 
VII.,  and  by  some  writers  considered  the 
first  approach  towards  a  standing  army, 
which  attends  the  king  upon  state  occa- 
sions. It  consists  of  100  men  habited  in 
the  costume  of  the  ^teenth  century, 
and  commanded  by  a  captain  and  other 
officers.  The  vulgar  name  of  beef-eaters, 
30 
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by  which  they  are  kuown,  \a  a  oomiption 
of  buffetiers,  from  their  having  been 
stationed  in  state  banquets  at  the  bn£fet  or 
*8ideboard.  During  the  long  war  conse- 
quent on  the  French  revolution,  and 
whilst  this  country  was  threatened  with 
invasion,  there  was  embodied  in  almost 
every  county  a  mounted  force  under  the 
name  of  Yeomanry  Cavalry.  It  was 
subject  to  the  same  regulations,  when  on 
service,  as  the  militia,  and  consisted  of 
volunteers,  of  whom  a  large  proportion 
were  gentlemen  or  wealthy  ntrmers ;  they 
were  mounted  and  in  most  respects 
equipped  at  their  own  expense ;  but  they 
received  pay  whilst  in  ac^ul  service,  and 
there  was  some  small  allowance  made  by 
the  crown  towards  the  regimental  ex- 
penses, such  as  the  permanent  pay  of  non- 
commissioned officers.  They  were  com- 
manded by  the  lord-lieutenant  of  the 
county,  who  granted  conmussions  to  the 
subaltern  officers. 

The  first  act  for  embodying  corps  of 
volunteers  was  passed  in  the  h»^°S  o^ 
1794  (34  Gea  III.  c.  31).  It  enacts 
that  all  persons  who  may,  during  the  war 
then  raging,  voluntarily  enrol  themselves 
under  officers  holding  commissions  lor 
that  purpose  fW>m  the  king  or  firom  the 
lieutenants  of  counties,  shall  be  entitled 
to  receive  the  pay,  and  shall  be  subject 
to  the  same  discipline  by  courts  martial, 
composed  of  volunteer  officers,  as  troops 
of  the  line,  if,  on  being  called  u|)on  by 
the  king  in  case  of  actual  invasion  or 
appearance  of  invasion,  they  shall  march 
out  of  their  own  counties  or  assemble 
within  it  to  repel  such  invasion ;  or  if 
they  shall  march  at  the  command  of  the 
king  or  of  the  lieutenant  or  the  sheriff 
of  the  county  to  suppress  riots  or  tumults 
within  it  or  the  adjacent  counties.    The 


act  exempts  vdanteen  from  t^  nia^ 
it  gives  power  to  maipstraies  to  lalkt^ 
non-commissioned  offioen  ami  drumaam 
on  tavern-keepers;  and  gnms  to  ess- 
missioned  officers  a  right  to  haif-fiay,SBd 
to  non-commisioned  officers  the  bai&  d 
Chelsea  Hospital  if  tbey  u«  disafaM 
when  on  actual  service. 

In  the  year  1798  anotber  act  ws 
passed  (38  Geo.  III.  c.  51\  to  tuaSam 
the  training  of  volunteer  corps  of  cavalrf . 
who  are  called  in  the  title  to  the  adC» 
though  not  in  the  body,  '*ytsmaaaj 
cavaliy."  It  authorizes  the  hiDeCxng  ef 
the  privates  when  called  out  tobe  trainei, 
and  it  exempts  from  taxation  the  boras 
used  in  the  service.  After  the  short  peace 
in  1802,  the  provisions  of  the  pieeedisg 
acts  were  renewed  (42  Geo.  III.  c.  66), 
and  the  existence  of  the  volunteer  coips 
of  cavalry  (called  by  this  act  ftr  the 
first  time  "yeomanry  cavalry")  wis 
revived  or  continued,  withoat  refiscsce; 
as  in  the  previous  statutes,  to  the  tlm 
existing  war. 

Of  late  years,  althou^  many  of  these 
yeomanry  regiments  still  exist,  they  an 
rather  maintained  fi>r  the  porpose  & 
amusement  and  good  fisllowship  than  ks 
any  practical  service. 

According  to  a  Parliamentary  Rtftnni, 
there  were,  in  1836,  338  trocps  of  yeo- 
manry cavalry,  including  1155  odicen 
and  18,120  men,  at  a  cost  of  about 
100,000/.  a-year  to  tiie  nation.  In  ISSS, 
the  number  of  troops  was  reduced  id 
251,  and  the  privates  to  13»594.  Between 
the  years  1816  and  1838,  tiie  average 

flnn^ftl    expense  of  tnamtattning  the  Jtf>- 

manry  corps  was  128,0O0lL ;  the  grcalest 
cost  being  in  the  years  1820,  1821,  sad 
1822,  when  the  annual  average  exceeded 
192,000^ 
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Abandonment. 

Abattoir. 

Abbey. 

Abbot. 

Abdication. 

Abduction. 

Ability ;  Capacity,  Legal.    [Age ;  Wife.] 

Abjuration  fof  the  Reaim). 

Abjuration  (Oath  of). 

Aborigines. 

Abortion.     [Infiemticide ;  Law,  Criminal ; 

Murder.] 
Absentee. 

Academy.     [University.] 
Academies.    [Sodeties.] 
Acceptance.    [Exchange,  Bill  of.] 
Acceptor.    [Exchange,  Bill  of.] 
Acccnntant-General. 
Accumulation.     [Capital.] 
Accumulation. 
Achaean  Confederation. 
Act 

Act  of  Parliament.     [Statute.] 
Acta.    [Act] 
Action.    [Act] 
Actuary. 
Adjudication. 
Adjustment. 
Adjutant 
Adjatan^Genera]. 
Administration  and  Administrator. 
Admiral. 

Admiralty  Courts. 

Admiralty,  Droits  of.    [Droits  of  Admi- 
ralty.] 
Adoption. 
Adult  Schools. 
Adulteration. 
Adultery. 

Adventure,  Bill  ol 
Advertisement. 
Advice. 
Advocate. 
Advocate,  Lord. 
Advocates,  Faculty  o£ 
Advocation. 
Advowson. 
Advowsons,  Value  of. 

VOL.  11. 


JEtollan  Confederation. 
Affeeren.    [Leet.] 
Affinity. 
Affirmation. 
Age. 
Agent 
Agio. 
Agiotage. 

Agnate.    fConsangiiinity.] 
Agrarian  Laws. 
Agriculture. 

Agriculture,  Statistics  of. 
Aide-de-Camp. 
Aids. 

Albindtus  Jus.     [Aubaine.] 
Alderman. 
Ale. 

Ale<Conner. 

Ale-Founder.     [Ale-Conner.] 
Alehouses. 

Ale-Taster.    [Ale-Conner.] 
Alien. 
Alimony. 

Allegiance,  or  Ligeance. 
Alliance.     [Treaty.] 
Alliance,  Holy.    [Hol^  Alliance.] 
Alliance,  Triple.    [Tnple  Alliance.] 
Allodium,  or  Alodium. 
Allotment  System. 
Alloy.    [Mint] 
Almanac 
Almoner. 
Aims-House. 
Ambassador. 

Amendment    [Bill  in  Parliament] 
Amercement    [Leet] 
Amnesty. 
Amphictyons. 
Amutshy. 
Anatomy  Act. 

Ancient  Demesne.    [Manor.] 
Anglican  Church.    [Establisned  Church 
of  England  and  Ireland.] 
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Annates. 
Annuity. 
Annuity,  Scotch. 
Annus  Deliberandi. 
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Anti-Leagoe.    [League.] 

Apanage. 

Apothecaries,  Company  of. 

Apparent  Heir. 

Apparitor. 

Appeal,  Criminal  Law. 

Appeal,  CiTil  Law. 

Appeal. 

Appraisement 

Appraisers. 

Apprentioe. 

Apprising.    [Abjudication.] 

Appropriation.    [Adyowson.] 

Approver. 

Arbitration. 

Arbitration,  Scotch  Law. 

Archbishop.    [Bishop.] 

Archdeacon. 

Arches,  Court  of. 

Archimandrite.    ^Abbot] 

Archiye,  or  Archiyes. 

Areopagus,  Conndl  of. 

Aristocnu^. 

Armiger.    [Esquire.] 

Armorial  Bourings.  "[Heraldry.] 

Army. 

Armies.    [Military  Force.] 

Arraignment 

Arrest,  Personal.    [Insolvent] 

Arrestment 

Arson.    [Malidons  Injuries.] 

Articles  of  War.    [Mutiny  Act] 

Assent,  Royal. 

Assembly,  General,  of  Scotland.  [Gene- 
ral Assembly.] 

Assembly,  National.    [State9<jeneral.] 

Assembly  of  Dirines.  [Westminster  As- 
sembly.] 

Assessed  Taxes.    [Taxes.] 

Assessor. 

Assiento  Treaty. 

Assignat. 

Assignation.    [Assignment.] 

Assignee — of  a  Bankrupt    [ Bankrupt] 

Asngnee— of  an  Insolvent  Debtor's 
Estate.    [Insolvent.] 

Assignee—of  Bill  of  Lading.  [Bill  of 
Lading.] 

Assignee. 

Assignee  (Scotland). 

Assignment 

Assignment,  Scotch  Law. 

Assize. 

Assize,  Scotland. 

Associations.     [Societies,] 


Assaranee. 
Asylum. 

AtheUng^  or  iEtheUng. 
Attachment,  Fordgn. 
Attainder. 
Attaint    [Jury.] 
Attorney. 
Attomey-GeneraL 
Aubaine. 
Auction. 
Auctioneer. 

Audit  Office.    [Auditor.] 
Auditor. 

Augmentation,  Court  o£ 
Auuo  CoundL 
Auxilia.    [Aids.] 
Average. 
Avocat 

Avoirdupois.    [Wei^tB  and  ^■nHira.j 
Ayuntamiento^  Jusdcia,  Coiioeio,CabildK. 
Begimiento. 

Bachelor. 

BaUiff. 

Buliwick. 

Bailliage. 

Balance  of  Power. 

Balance  of  Trade. 

Ballast 

BaUot    [Voting] 

B^n. 

Banishment 

Bank,  in  Law. 

Bank,  Banker,  Ranking. 

Banlmipt 

Banneret 

Banns  of  Marriage.    [Marriage.] 

Bar. 

Barbarian. 

Barber-Suroeons. 

Barkers.    [Auction.] 

Baron,  Baxxuiy. 

Baronage. 

Baronet 

Barratry.    [Ships,  p.  706.] 

Barrister. 

Barrister,  in  Scotland.    [Advoeates,  U- 

culty  of.] 
Barter. 

Barter.    [Money.] 
Bastard. 

Bath,  Knights  of  the. 
Bawdy-Houses.    [Prostitntioo.] 
Beacon. 
Beadle. 
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3ed  of  Justice. 

Seddiaiiiber,  Lords  of  the. 

Bede-Home. 

Bedford  Level.    [Sewen.] 

Beggar.     [Mendicity.] 

Benefice. 

Benefic  nun . 

Benefit  of  Clei^. 

Benevolence. 

Berlin  Decree.    [Blockade.^ 

Betrothment 

Bigamy. 

Bill-Broker.    [Broker.] 

Bill-Chamber. 

Bill  in  Chancery.    [£q[ait7.] 

Bill  in  Parliament. 

Bill  of  Exchange.    [Exchange,  Bill  of.] 

Bill  of  Exchequer.    [Unflmded  Debt] 

BiU  of  Health.    [Quarantine.] 

Bill  of  Lading. 

Bill  of  Rights. 

Bill  of  Sale. 

BiU  of  Sight 

Bill  of  Store. 

Billon. 

Bills  of  Mortality. 

Bishop. 

Bishopric. 

Black-Mul. 

Black-Bod,  Usher  of  the. 

Blasphemy. 

Blockade,  Law  of. 

Board. 

Bona  Fides,  and  Bon4  Fide. 

Bona  Notabilia.    [Executor.] 

Book  Trade. 

Booty.    [Admiralty  Courts,  p.  29.] 

BordjEirii. 

Borough-English. 

BoroQgh,  Mnnicipal.     [Municipal  Cor- 

poratioDs.] 
Borough,  Parliamentary.    [Parliament.] 
Bottomry,  Bottomree,  or  Bummaree. 
Boiuty. 
Boim^,  Queen  Anne's.    [Benefice,  pp. 

343,  345.] 
Bread.   [Adulteration;  Assize.] 
Breret 
Brewer.    [Alehouses,  p.   99;  Adultera- 

tioD,  p.  36.] 
Bribery. 
Brick. 
Bridewell. 
Bridges. 
Brief  (ia  I^w). 


Brief,  Church. 
Brief,  Papal. 
Broker. 

Brothel.     [Prostitution.] 
Budget 

Building,  Acts  for  Begulating. 
Bulletin. 
Bullion. 
Bulls,  Papal. 
Burgage  Tenure. 

Burgess.  [Municipal  Corporations ;  Com- 
mons, House  of.] 
Bur^master,  Burgermeister. 
Bunal.    [Interment] 
Bumel,  Acton,  Statute  of. 
Burning  of  Heretics.    [Heresy.] 
Butter. 
By-Law. 

Cabal. 

Cabinet. 

Cachet,  Letters  de. 

Canon. 

Canon  Law. 

Canons   Ecclesiastical.       fConstitutions 

and  Canons  Ecclesiastical.] 
Capacity,  Legal.  ^Age ;  Insanity ;  Wife.] 
Capias  ad  Satisfaciendum.    [Execution.] 
Capital. 
Captain. 
Cardinal. 
Carrier. 

Cash  Credit    [Bank,  p.  278.] 
Cathedral. 

Catholic  Church  (Roman). 
Caucus. 
Cavalry. 

Caveat    [Patent.] 
Cemetery.    [Interment] 
Censor.    [Census,  Boman.l 
Censorship  of  the  Press.    [Press.] 
Census,  The,  at  Rome. 
Census. 

Central  Criminal  Court.    [Circuits.] 
Certificate.    [Bankrupt,  p.  292.] 
Certificate,  Qame.    [Game  Laws.] 
Certiorari. 
Cessio  Bouorum. 
Cession.    [Benefice,  p.  349.] 
Cestui  que  Trust.    [Trustee.] 
Challenge.    [Jury.] 
Chamberlain. 
Chancel. 
Chancellor. 
Chancellor  of  Scotland. 
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Chancery. 

Chancery,  Inns  of.    [Inn.] 
Chantry. 
Chapel. 
Chaplain. 
Chapter. 

Charg6  d' Affaires.  rAmbassador,  p.  126.] 
Charitable  Uses.     [Uses,  Charitable.] 
Charity  Commissioners,    [Schools,  En- 
dowed.] 
Charta,  Magna.    [Blagna  Charta.] 
Charte. 
Charter. 

Charter  Party.    [Ships.] 
Chartists. 

Chase.    [Forest ;  Park.] 
Chattels. 
Cheque. 

Chicory.    [Adulteration.] 
Chief  Jnstioe.     fCoarts.] 
Child-Killing.    TlnfiEinticide.] 
Child-Stealing.     [Abduction.] 
Chiltern  Ilundrods. 
Chimney-Sweeper. 
Church  Brief.    [Brief,  Church.] 
Church-Bates. 
Churchwardens. 
Cincinnati,  Order  of. 
Cinque  Ports. 

Circuits. 

Citation. 

Citizen. 

City. 

Civil  Law.    [Roman  Law.] 

Civil  LisL 

Civilization. 

Clarendon,  The  Constitutions  of. 

Clearing-House.  [Bank,  p.  273.] 

Clergy. 

Clergy.  Benefit  of.    [Benefit  of  Clergy.] 

Clerk  in  Orders,    [Clergy.] 

Clerk  of  Assize. 

Clerk  of  the  Crown  in  Chancery. 

Clerk  of  the  House  of  Commons. 

Clerk  of  the  Parish.     [Parish  Clerk.] 

Clerk  of  the  Parliament 

Clerk  of  the  Peace. 

Clerks  in  Ordinary  of  the  Privy  Council. 
[Privy  Council.] 

Clerks  an^T^ervants.    [Servants.] 

Client. 

Coal-Trade. 

Coa8^BIockade.    [Smuggling.] 

Code,  Codex. 

Codes,  Les  Cinq. 


Codicil.     [Code;WilLl 

Codification.    [Law  and  I«egidatinB.] 

Cofiiee  Trade. 

Cognovit. 

Cohabitation.    [Concnbiiiage^] 

Cmning. 

Collation.       [Advowsoii;  Boefio^  p. 

340.] 
College.    [CollegiomJ 
Collate  Churdb.   [CoUe^nm.] 
Collegium,  or  Conlegimn. 
Colonel. 

Coloni.     [Slavery,  p-  7 1 7.] 
Colonial  Agents. 
Colony. 

Combmation  Laws. 
Commander.    [Captain.] 
Commandery. 

Commendam.    [Benefice,  p.  350.] 
Commissary. 
Commission. 

Commission.  [Agent;  Broker;  Factor.] 
Commission,  EcdesiasticaL    [Eodesias- 

tical  Commission.] 
Commission  (military). 
Commissioners,  Lords.      [Admiral ;  As- 
sent, Royal;  Parliament] 

Commissioners  of  Bankrapts..      [Baak* 
mpt] 

Commissioners  of  Lunacy.     rLanacr.j 

Commissioners,  Poor  Law.     [Pbor  Laws 
and  Pauperism.] 

Commissioners  of  Sewers.     [Sewers.] 

Committee  of  Public  Safety. 

Committees,  Election.      [fUection  Cooi> 
mittees,  p.  582.] 

Committees.  [Parliament] 

Commodore. 

Common  Law. 

Common  Pleas,  Court  of. 

Common,  Rights  oC 

Commons.    [Inclosure.] 

Conmions,  House  of. 

Commons,  Irish  house  o£     [Parliamot 
of  Ireland.]  * 

Companies,   or  Guilds.        [CoUeginm; 
Municipal  Corporations,] 

Companies,  Joint-Stock.        [J<nn^Stock 
Company.] 

Company.  [Uorporation;  Partnership.] 

Compurgator. 

Concealment  of  Birth.     [In&ntitade.] 

Conclave.    [Cardinal ;  Catholic  Chnzeh.] 

Concordat 

Concubinage. 
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Confureation.    fMarria^,  Roman.] 

ConfederatioD.    [federation.] 

Confederation  oi  the  Rhine. 

Conference. 

Conference.    [BiU  in  Parliament,  p.  367 ; 

Parliament] 
Conliesaion  of  Fiuth.    [Westminster  As- 
sembly of  Divines.] 
Confiscation.    [Forfeitore.] 
Conflict  of  Laws.    [International  Laws.] 
Cong^  d'Eslire. 
Congress. 

Connnbiam.    [Marriage,  Roman.] 
Consanguini^,  or  Kin.  [of.] 

Conscience,  Courts  of.  [Requests,  Courts 
Conscription. 
CoDservatois  of  the  Peace. 
Conservator  of  the  Staple. 
Consideration. 

Consistorium.    [Cardinal,  p.  455.] 
Consistory. 

Consols.    [National  Debt] 
Conspiracy. 
Constable. 

Constable,  Lord  High,  of  Scotland. 
Constitution. 

Constitutions  and  Canons  Ecclesiastical. 
Constitutions,  Roman. 
Consul. 

Contempt  [nomy.] 

Consumption.    [Capital;  Political  Eco- 
Contraband. 

Contract,  Original.  [Social  Contract] 
Control,  Board  of.  [East  India  Company.] 
Convent 
Conventicle  Act      [NonconformistB,  p. 

429.] 
Convention,  Military. 
Convention  Parliament 
Convention  Treaties. 
Convocation. 
Convoy. 

Coparceners.    [Estate.] 
Copper,  Statistics  of. 
Copyhold. 
Copyright 

Corn-I^ws  and  Corn-Trade. 
Corn-Rent 

Corn-Trade,  Ancient 
Corn-Trade,  Roman. 
Cornet 
Coronation. 
Conmer. 
CorporaL 
Corporation  Act    [NonconfbrmistB.] 


Corporations. 

Corporations,  Municipal.        [Municipal 

Corporations.] 
Corporation  and  Test  Acts.    [Established 

Church;  Nonconformists.] 
Correction,  Houses  of.    [Transportation.] 
Corruption  of  Blood,  [Attainder.] 
Cortes. 

Cottage  System.    [Allotments.] 
Cotton  Cmtivation  and  Trade. 
Cotton  ManufM^ure  and  Trade. 
Councils  of  the  Church. 
Councillors.    [Municipal  Corporations.] 
Counsel. 
Count 

County.    [Shire.! 
County  Court     [Courts.] 
County  Rate. 
Court  Baron.    [Manor.] 
Court-Martial. 
Courtesy  of  England. 
Courtesy  of  Scotland. 
Courtesy  of  Scotiand.  [Wife  (Scotland).] 
Court  of  Record.    [Courts.] 
Courts. 

Courts,  Customary.    [Copyhold.] 
Courts,   Ecclesiastical.      [Ecclesiastical 

Courts.] 
Courts  of  Record.    [Courts.] 
Coverture,  Feme  Covert.    (Wife.] 
Credentials.    [Ambassador.] 
Credit 

Credit  Letter  of. 

Crime  and  Punishment    [Punishment] 
Criminal  Conversation.    [Adultery.] 
Criminal  Law.    [Law,  Criminal.] 
Crown  Solicitor. 
Cruelty.     [Wife.] 
Curate,  Perpetual.    [Benefice.] 
Curator. 

Currency.     [Mon^.] 
Corsitor  Baron. 

Customary  Freeholds.    [Copyhold.] 
Customs  or  Usages. 
Customs-Duties. 
Costos  Brevi^m. 
Costos  Rotulorum. 

Damages. 

Damnum.    [Damages.]    '. 

Deacon. 

Deadweight    [National  Debt] 

Dean. 

Debenture. 

Debt    [Insolvent] 
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Debt,  National.    [National  Debt] 

Debtor  and  Creditor.    [Inaolyentl 

Declaration.    [Oath.]  [Liberty.] 

Declaration  of  Right    [Bill  o?  Rights; 

Decree,  Decretal.  [Canon  Lav,  p.  445  ; 
Catholic  Chnreh,  p.  459.] 

Decree.    [Eouity.] 

Decretals.    [Canon  Law.] 

Deed. 

Deer-Stealing.    fGame-Lavs.] 

Defunation.    [Slander.] 

Degree.    [University.] 

Del  Credere  Commission.    [Agent] 

Delegates,  Court  of. 

Demand  and  Supply. 

Demesne.     [Manor.] 

Demise. 

Demise.    [Lease.] 

Democracy. 

Demurrage. 

Denizen. 

Deodand. 

Departement 

Deportation.    [Banishment] 

Deposit 

Deposition. 

Deprivation.    [Benefice,  p^  351.] 

Deputy.    [Chute,  p.  393.] 

Descent 

Deserter. 

Despotism.    [Monarchy;  Tyrant] 

Devise.    [WiU.I 

Diet.  [Germanic  Confederation;  Ger- 
manic Empire.] 

DIfiareation.    [Marriage,  Roman.] 

Differential  Duties,    rraxation.] 

Digest     [Justinian's  Legislation.] 

Dignities.    [Tities  of  Honour.] 

Dilapidation,  Ecclesiastical.  [Benefice^ 
p.  349.] 

IWigence.    [Wife,  p.  906, 907.] 

Diocese.    [Kshopric], 

Diplomacy. 

Diplomatics. 

Directoire  Ex^cutif. 

Directory  for  Public  Worship.  [West- 
minster Assembly  of  Divines.] 

Disability. 

Discount 

Discount-Broker.    [Broker.] 

Discovery.    [Evidence.] 

Dispensation.    [Benefice.] 

Disseisin.    [Seisin.] 

Distress.  [tion;  Wife.] 

Distributions,  Statute  ot    [^dministnir 


Dividend. 

Division  of  Employment 

Divorce. 

Divan. 

Docket    [Bankrupt] 

Doctor. 

Doctors'  Commons. 

Domesday-Book. 

Donudle. 

Donatio  Mortis  Causa. 

Donative.    [Benefice,  p.  344.] 

Dowager. 

Dower. 

Dramatic  Literary  Property.  [Copyr^ll 

Drawback. 

Drawer.    [Exchange,  Bill  o£j 

Droits  of  Admiralty. 

Duchy ;  of  Lancaster ;  of  ComwalL  [Qt3 

Duelling.  [List,  p.  SU] 

Duke. 

Duty.    [Right]  * 

Earl. 

EariMarshaL 

Earthenware. 

Easement 

Easter  Offering.     [Tithes.] 

East  India  Companjr. 

Ecdeaastical  Commisaoners  &r  Knglairi 

Ecclesiastical  Courts. 

Echevin. 

Economistes.    [Political  EooDoay.] 

Edicts,  Edicta.    [Equity.] 

Education. 

Effendi. 

Egg  Trade. 

Election. 

Election  Comnuttees. 

Elector.    [Conmiona,  House  of;  Mau- 

cipal  Corporations.] 
Elegit     [Execution.] 
Elopement    [Dower.] 
Emancipation.    [Parent  and  Child.] 
Embargo. 

Embezzlement    [Agent] 
Emigration. 
Empanel.    [Panel.] 
Emperor. 
Endowment     [Dower;  Benefice;  Uses, 

Charitable.] 
Enemy.    [Alien,  p.  102.] 
Enfeoffinent    [Feoffinent] 
Enfhmchisement 
En^roanng.    [Forestalling.] 
Rnj^ifftmgnt 
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Kutaii.     [Estate;  Primogemtare.] 
Knvoy. 

Kpisoopacy.    [Bishop.] 
Kqnalit^.     [liberty.] 
Kquernee. 
Kqaity. 
Escheat. 
Elsquire. 

Kstablished  Charch  of  EngLand  and  Ire- 
land. 
Kstate. 

Evidence. 

Kxchange.     [Di-nsion  of  Employment ; 
Demand  and  Sapply.] 

exchange.  Bill  ot 

Kxchange  Broker.    TBroker.] 

Exchequer  Bills.     [National  Debt ;  Un- 
funded Debt] 

Ezcheqoer  Chamber.  [Ezcheqoer,  Court 
of;  Courts.] 

Exchequer,  Court  ofl 

Excise  Duties. 

Excommunication. 

Execution. 

Executor. 

Exemplification.    [Evidence.] 

Exeter,  or  Exon  Domesday. 

Exhilntion.    [School.] 

Exile.    [Banishment.] 

Exports.    [Balance  of  Trade.] 

Extra-Parochial.    [Parish.] 

Eyre.    [Courts,  p.  711.] 

Factob. 

Factory  (in  commerce). 
Factory  (in  manu&ctures). 
Factory  Inspectors.    [Factory  (in  manu- 
factures).! 
Faculties.    [University.] 
Fair. 

Farmers-General. 
Father.    [Parent  and  Child.] 
Fealty. 
Federation. 

Fee  Simple.    [Estate.] 
Fee  TaiL    [Estate.] 
Fees. 

Fellowship. 
Felo-de-se. 
Felony. 

Feme  0>Tert    [Wife.] 
Feme  Sole.    [Wife.] 
Feed.    [Feudal  System.] 
Feofiee.    [FeoflBnent] 


Feofiment 

Feoi!br.    [Feofiment] 

Ferry. 

Feud.    [Feudal  System.] 

Feudal  System. 

Fiat    [Bankrupt] 

Fidei  Commissum.    [Trust] 

Fief.    [Feudal  System.] 

Field-Marshal. 

Fieri  Facias.    [Execution.] 

Filiation.     [Bastardy.] 

Firebote.    [Common,  Rights  of,  p.  578.] 

Firm.    [Partnership.] 

First  Fruits. 

Fiscus.    [Allodium;  Forfeiture.] 

Fish.    [Fisheries.] 

Fisheries. 

Five-Mile  Act    [Nonconformists.] 

Fixtures.  [Tenant  and  Liandlord,  p.  800.] 

Folk-Mote.  [Municipal  Corporations,  p. 
382.] 

FUig. 

Flotsam,  or  Floatsam. 

Footpath.    [Ways.] 

Foreigners,  Kegistration  of.    [Alien.  | 

Foreman.    [Jury.] 

Forestalling,  Engrosang,  &c 

Forest  Laws. 

Forfeiture. 

Forgery. 

Foundling  Hospitals. 

Franchise. 

Frankalmoigne. 

Frank  Pledge.     [Leet] 

Frauds,  Statute  of.    [Statute  of  Frauds.] 

Fraudulent  Conveyance.  [Considera- 
tion.] 

Free  Bench.    [Dover.] 

Freehold.    [Estate.] 

Freedman.    [Slave.] 

Freedom.  [Liberty;  Municipal  Cor- 
porations.] 

Freeman.  [Municipal  Corporations.,  p. 
386.] 

Free  School.    [Schools,  Endowed.] 

Free  Trade.  [Agriculture;  Capital;  Com 
Trade ;  Com  Trade,  Andent ;  Demand 
and  Supply ;  Monopoly.] 

Freight    [Ships.] 

French  Eoonomistes.  [Political  Econo- 
my.] 

Friendly  Sodeties. 

Funds.    [National  Debt] 

Funeral.    [Interment] 

Fur  Trade.    [Hudson's  Bay  Company.] 
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Game  Laws. 
Gftming  or  Gunbliiiff* 
GaolDelWery. 

Garden  Allotmenti.    [Allotmenta.] 
Guter,  Order  of  the. 
GftTeUdnd. 

Gaxette.    [Newqiaper.] 
Gendarmerie. 

Genealogy.    [Conamgninity;  Descent] 
General. 

General  AasembW  of  the  Chnreh  of  Soot- 
land. 
Generaliasuno. 
Gens.    [Gentleman.] 
Gentleman. 

Germanic  Conlederation. 
Germanic  Empire. 
Gild.    [Municipal  Corpontiaos.] 
Glass. 
Gleaning. 
Glebe  Land.    [Benefice.] 


GlatB.    [Demand  and  Supply.] 
GoTemment. 


Goods  and  Chattels. 


Grace,  Days  o£    [Exchange,  Bill  o£] 

Grammar  Schools.    [Schools,  Endowed.] 

Grand  Juijr.    [Jiury«] 

Grand  Seijean^. 

Gratiani  Decr^tom.    [Canon  Law.] 

Guardian. 

Goardjans,  Boards  of.    [Poor  Laws  and 

Paoperism.^ 
Goild.  [Mmudpal  Corporations.] 

Ha'beas  Corpus. 

Hackney  Coach.     [Metropolitan  Stage 

Carriage.] 
Hamlet    [Parish.] 
Hanaper. 

Hand-fitfting.    [Betrothment] 
Hand-writing,  Proof  of.    [Eyidencc.] 
Hardware  and  Cotleiy. 
Hawker.    [Pedlar.] 
Headborongfa.    [Constable.] 
Health,  PabUc    [Towns,  Health  o£] 
Heir.    [Dcsoentj 
Hei]^looms.    [Chattels.]^ 
Heirship  Moveables.    [Will,  p.  917.] 
Herald. 

Heralds'  College,  or  College  of  Arms. 
Heraldry. 

Hereditament    [Descent] 
Her^tas  Jacens.    [Abeyance;  Tenure.] 
Herespr. 
Her^tico  Comborendo,  Writde.  [Heresy.] 


Heriot  

Heritable  Property.    [Wile  (Sooda^  / 
High  CommissioD  Gout.     [EsublaU 

Church,  p.  849.1 
High  Constable.    TCoostable.] 
High  Treason.    [Law,  CrimioaL] 
Highway.    [Ways.] 
Hol^Snpl'' Will.    [Will/p.  917.] 
Holy  AM»y"«y. 

Homai^.   [Feudal  Systeo^  23;  Feshf.] 
Homicide.    [Murder.] 
Hospitallers. 
Hospitals.    [Schools.] 
Hotchpot    [Admimstration.] 
Housebreaking  and  Borglary. 
Hudson's  Bay  Company  toad   ihc  ¥w 

Trade. 
Hue  and  Cry. 
Hulks.     [Transportation.] 
Hundred.    [Shire.]^ 
Hundred  Court   [Courts;  Leet;  Short.] 
Husband.    fWife!] 

Husting.  [Municipal  CorporatioDS;  3S^J 
Hypothecation.    [Mortgage;  Pledge.] 

Idiot.    [Lunatic] 

Ignor&mus.    [Indictment] 

lUegitimacy.    [Bastard.] 

Impeachment  [Attainder;  PiariianieEt, 
p.  474.] 

Imperial  Chamber.     [Anlic  CSiamber.j 

Imports  and  Exports.  [Balance  of  Trade; 
Demand  and  Supply.] 

Impressment    [Ships.] 

Impropriate  Bectory.    [Benefice,  pw  341.] 

Impropriation.    [Benefice.] 

ImDropriator.    [Benefice,  pu  342.] 

Indosnre. 

Income  Tax.    [TaiEation.] 

Incumbent    [Benefioe.] 

Indenture.    [Deed.] 

India  Law  Commission. 

Indictment 

Indorsee,  Indorsement,  Indorser.  [Ex- 
change, Bill  of.] 

Induction.    [Benefice^  p.  340.] 

Infiuny. 

Infimt    [Age.] 

In&nt  Heir.    [Descent] 

In&nticide. 

Iniluit  Schools.    [Schools.] 

Infimt  Witnesses.    [Age.] 

In&ntry. 

Information. 

Infixrmer. 
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Inberitanoe.    [Desoent] 

InjanctioxL 

Injunction,  Scotland.    [Interact] 

Inns  of  Coart  and  of  Chancery. 

Inquest.    [Goroner.l 

Inaani^,  Legal    [Lunacy.] 

InaolTent 

Instance  Coort    [Admiralty,  Conrts  of.] 

Institution.    [Benefice,  p.  340.] 

Insurance,  Fire. 

Insurance,  Life.    [Life  Insurance.] 

Insurance,  Marine.    [Ships.] 

Interdict. 

Interdictom. 

Interest    [Usury.] 

Interment 

International  Law. 

Intestacy.    [Administration.] 

Invention.    TPatent] 

luTentory.    [Executor.] 

Inyestiture.    [Feudal  System.] 

Iron. 

Jaoouns. 

Jetsam.    [Flotsam.] 

Jews. 

Joint^Stock  Company. 

Jo'mt  Tenancy.    [Estate.] 

Journals  of  the  Xords  and  Conmions. 

[Parliament] 
Judex,  Judicium. 
Judge. 

JudidaiT.    [Courts.] 
Julia  et  Papia  Poppaea,  Lex.  [Bachelor.] 
Jurisoonsnlti,  Junsprudentes.     [Judex; 

Jurisprudence ;  I^maa  Law.] 
Jurisdicticm. 
Jurisprudence. 
Jury. 

Justice  Clerk  of  Scotland. 
Justices,  Lords.     [Lords  Justices.] 
Justices  of  the  Peace. 
Justiciar  of  Scotland. 
Justidary,  Chief. 
Justifiable  Homicide.    [Murder.] 
Justiman's  Legislation. 

Kbepeb,  Lord.    [Chancellor.] 

KidDBpping.    [Law,  Criminal  j 

Kin.    [Dewsent;  Consanguinity.] 

King. 

Kingdom.    [King.] 

Kng's  Bendfi.  Court  of.    [Courts.] 

King's  Letter.    [Brief.] 

Knight,  Knighthood.^ 


Knight  of  Shire, 

Knighf  s  Fee. 

Knight's  Service,  Tenure  by. 

Labour.    [Price ;  Wages. J 

Lading,  Bill  of.    [BiU  of  Lading.] 

Laity. 

Lancaiter,  County  Palatine  of.  [Palatine 
CountiesJ 

Lancaster,  Duchy  of.  [Civil  List,  p.  516.] 

Land. 

Landinff-Wuter. 

Land  1^    [TaxationJ 

Land  Tax,  Roman.    [Taxation.] 

Lapse.  [  Advowson ;  Benefice ;  Legacy  i 
Will,  p.  913.] 

Law. 

Law,  Criminal. 

Law  Merchant    [Lex  Mercatoria.] 

Law  Society,  Incorporated.    [Attomey.l 

Lazaretto.    J]Quarantine.] 

League,  Anti-Com-Law, 

Lease. 

Leet. 

Legacy.    [Leg&tum.] 

Legate. 

Legatee.     [Legacy.] 

Legislation. 

Legitimacy.    [Bastardi] 

Legitimation.    [Bastard.] 

Letter  or  Power  of  Attorney. 

Letters  of  Credence.    [Ambassador.] 

Letter  of  Credit    [Credit,  Letter  ofTj  ' 

Letter  of  Marque.    [Privateer.] 

Letters  Patent 

Letters,  Threatening.    [Law,  Crvmnal| 

Levant  Company.  [Joint-Stock  Com- 
pany.] 

Levin  Ficias.    [Benefice,  p.  347.] 

Lex.    [Law.] 

Lex  Julia  et  Papia.    [Roman  Law.] 

Lex  Mercatoria,  or  Law  Merchant 

Libel. 

Libertfnus.    [Slave,  &c.] 

Libertus.    [Slave,  &c„  p.  715.] 

Liberty  (political). 

Liberty  (grant  from  the  crown). 

Licence  for  Teaching.  [Constitutions  and 
Canons  Ecclesiastical;  Schools,  En- 
dowed.] 

Licensing.    [Press,  Censorship  of.] 

Licentiate  in  Medicine. 

Lien. 

Lieutenant 

Lieutenant-General.    [General.] 
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Lientenant,  Lord  and  Deputy.  [Lord 
Lientenant.] 

Life  Estate.    [Estate.] 

Life  Insarance,  or  Reversion. 

Ligan.    [Flotsam.] 

Lighthouse.    [Trinity  House.] 

Limitations  of  Acts  and  Snits.  [Statutes 
of  Limitation.] 

Lineal  Descent    [Descent.] 

Linen. 

List,  Civil.    [Ciidl  List] 

Livery  of  Seisin.    [Feomnent] 

Local  Taxation.     [Taxes.] 

Lodgings.    [Tenant  and  idrndlord,  80 1 .  ] 

London,  Corporation  of,    [Alderman.] 

Lord  Advocate.    [Advocate,  Lord.] 

Lord  High  Admiral.    [Admiral.] 

Lord  High  Commissioner.  [Goieral  As- 
sembly of  the  Chnrch  of  Scotland.] 

Lord  Keeper.    [Chancellor.] 

Lord  Lieutenant 

Lords,  House  of. 

Lords  Justices. 

Lords  of  Parliament  [Lords,  House  of.] 

Lordship.    [Leet] 

Lotteries. 

Lunacy. 

Lunatic  A^lnms;  Commisuoners  in 
Lunacy ;  Statisdcs ;  Construction  and 
Mana^ment  of  Asylums. 

Lyon  Kmg-at-Anns.    [Herald.] 

Machinsrt. 

Madhouse.    [Lunatic  Asylums.] 

Magistrate. 

Magna  Charta. 

Maun,  or  Mayhem. 

Maintenance. 

Maintenance,  Separate.  [Alimony  ;  Di- 
vorce; Wife.] 

Major. 

Major-General.    [General.] 

Malicious  Injuries  to  Property. 

Mancipium,  Klandp^tio. 

Mandamus. 

Mandat&rios.    [Agent] 

Manor. 

Mansioo.    [Manor.] 

Manslaughter.  [  Law,  Criminal ;  Murder.] 

Manumission.     [Slave,  &c] 

Mar^schal.    [Field-Marshal.] 

Marine  Insurance.    [Ships.] 

Marines. 

Maritime  Law.  [Admiralty  Courts; 
Ships  ,•  International  Law. J 


Market 

Marque,  Letters  ot     [Privateer.] 

Marquis. 

Marriage. 

Marriage,  in  Scotland. 

Marriage,  Roman. 

Marshu. 

Marshakea. 

Martial  Law. 

Master  and  Servant    [Servant] 

Master  of  the  Rolls.    [Chancery.] 

Masters  Extraordinary.    [Chaooerr.] 

Masters  in  Chancery.    [Chancery.] 

Matrons,  Jury ofl  [Law,  Crimiaal,  p. 258w} 

Mayor.    [Municipal  CorporatiODSwl 

M^etas  Lingnae.    [Alien ;  Jnry.j 

Memory,  Le(^.    [Ptescripticn.] 

Mendicity.    [Pauperism.] 

Merchant  Seamen.    [Ships.] 

Mesne  Process.    [Insolvent?] 

Messenger,   ^ankrupt] 

Messengers,  King^s. 

Metropolis.    [Colony.] 

Metropolitan,    [^shop,  p.  378.] 

Midshipmen. 

Milan  Decree.    [Blockade.] 

Military  Force. 

Military  Punishments.  [Mn^y  Act ;  Sol- 
dier.] 

Military  Schools.    [Soldier.] 

Military  Tenures,  t  [Feudal  System.] 

Militia. 

Mines. 

Minister.    [Benefice.] 

Minor,  MinoriQr. 

Mint 

Mischief;  Malicious.  [Malidooslnjuia.] 

Misdemeanour.  [Law,  Criminal,  p.  181.] 

Misprision  of  Treason.  [Law,  Criminal, 
p.  181,  note.] 

Modus.    [Tithes.] 

Monachiffli,   Monasteries.    [Mcok.] 

Monarchy.    [See  p.  362.] 

Money. 

Monarchy. 

Monk,  Monaehism,  MoDasteij. 

Monopoly. 

Mont  de  Pi^t^ 

Mooting.    [Banister.] 

Mortgage. 

Mortification.    [Mortmain,  p.  379.] 

Mortmain. 

Municipal  Corporations. 

Murder. 

Mutiny  Act 
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National  Assembly.   [States-General.] 

Natioiial  Debt 

Nations,  Law  ot    [International  Law ; 

Law,  p.  175.] 
Natural  Children,  [Bastard,  p.  323.] 
Naturalization. 

Nature,  Law  of.    [Law,  p.  175.] 
Navigation  Laws.    [Ships.] 
Navy,  British. 
Ne  Exeat  Regno. 

Neutral,  Neutral  Vessels.    [Blockade.] 
Neutrality.    [International  Law;  Block- 
ade.] 
New  Bules.    [Role.] 
Newspapers. 
Next  of  Kin.    [Consangoinity ;  Admi- 

nistratioQ.] 
Nisi  Prius. 
Nobility,  Noble. 

Nomination.    [Advowson;  Benefice.] 
NonoonformistB. 
Non  Compos  Mentis.    [Lunacy.] 

Non  Residence.    [Benefice,  p.  348.] 

Norroy.    [HeraldJ 

Notary. 

Note  and  Bill.    [Money,  p.  358.] 

Notes,  Bank.     [Bank;  Money,  p.  358.] 

NovelliB.    [Justinian's  Legislation.] 

Nuisance,  or  Nusance. 

Nullification.  [United  States,  Consti- 
tution o£]  , 

Nullity  of  Marriage.    [Marriage,  p.  326.] 

Nun.    [Monk,  p.  365.] 

Nuncio. 

Nuncupative  Will.    [Will.] 

Oath. 

Octroi.    [Farmers-General.] 

Offerings.    [Tithes.] 

Office  Foan<L 

Officers  of  the  Army  and  Navy.    [Com- 

.  mission ;  Aide-de-camp ;  Adjutant;  Ad- 
miral ;  Captain  ;  Colonel ;  Comet ; 
Ensign;  General ;  &c.] 

Official.    [Archdeacon,  p.  180.] 

Oligarchy,    [pemocracy;  Government] 

Option,  Archbishop's.    [Bishop,  p.  379.] 

Order  in  Council. 

Orden  of  Knighthood.    [Knigh^iood.] 

Ordinary. 

Original  Contract,  or  Compact    [Social 

I  C<mtract.J 

Ostracism.    [Banishment,  p.  252.] 

Oathiwry. 

Overseer. 


Ownership.    [Property.] 
Oyer  and  Terminer. 

Pabceners  AMD   CopABCEKEBS.     [De- 
scent] 

Palace  Court    [Conrts ;  Marshalsea.] 

Palatine  Counties. 

Pandects.    [Justinian's  Legislation.] 

Panel. 

Papist.     [Law,  Criminal,  p.  217,  &c. ; 
Parent;  Recosants.] 

Par  of  Exchange.    [Exchange,  Bill  o^ 
p.  867.] 

Pfurdon. 

Parent  and  Child. 

Parish. 

Parish  Clerk. 

Park. 

Parks,  Public.    [Towns,  Health  o£] 

Parliament,  Imperial. 

Parliament  of  Ireland. 

Parochial    Registers.     fRegistration   of 
Births,  Deaths,  and  Marriages.] 

Parol. 

Parson.    [Benefice,  p.  341.] 

Partnership. 

Party  Walls.    [Building,  Acts  for  Re* 
gulating.] 

Passengers*  Act    [Emigration,  p.  831.] 

Passport 

Pasture.  [Common  Rights  of ;  Inclosure.] 

Patent 

Patent,  Letters.  [Letters  Patent;  Writ] 

Paternity.    [Bastard.] 

Patria  Potestas.    [Parent  and  Child.] 

Patriarch.     [Bishop,  p.  377.] 

Patricians   and    Plebeians.     [Agrarian 
Laws;  Nobility.] 

Patterns.    [Copyright,  p.  645.] 

Patron.    [Advowson;  Benefice;  Client; 
Parish.] 

Pauperism.     [Poor  Laws  and  Pauper- 
ism.] 

Pawn.    [Pledge.] 
'Pawnbrokers. 

Peculiars,    Court    of.      [Ecclesiastical 
Courts,  p.  803.] 

Pedlar. 

Peers  of  the  Realm. 

Peine  Forte  et  Dure. 

Penal  Settlements.    [Transportation.] 

Penance. 

Penitentiaries.    [Transportaticm.] 

Pension. 

Peijury. 
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Perpetnal  Curate.    ([Benefice,  p,  a4S.] 

Perpetuation  of  Testimony. 

PerpetoitieB.    [Will,  p.  909.] 

Penonaltj,  Penonal  mperty4;ChatteU.] 

Petition  of  Right 

Petit  Seijeanty.    [Seijeant] 

Petition.    [Coinmons,  Hoose  of,  p.  582.] 

Pew. 

Physician. 

Physicians,  Royal  College  ot 

Piepowder  Coort    [Market] 

Pilot    [Ships;  Trinity  Hoose.] 

Pioos  Uses.    [Uses,  Charitable.] 

Pipe-Office. 

Piracy,  Pirate. 

Pirate.     [Piracy.] 

Piz,  Trial  of  the.    [Mint] 

Plague.    [Quarantine.] 

Plauit    [Writ] 

Plajrs.  Players.    [Theatre.] 

Plebeians.    [Agrarian  Laws;  Nobility.] 

Pledge. 

Pled^  (Roman). 

Plempotentiary.    [Ambassador.] 

Ploughbote.     [Common,  Rights  of.] 

Plnraiities.    [Benefice,  p.  351.] 

Poaching.    [Game  Laws.] 

Police. 

Policy  and  Polity. 

Policj.    [Insurance.] 

Political  Economy. 


Poor.    [Poor  Laws  and  Pauperism.] 

Poor  Laws  and  Pauperism. 

Poors'  Rate.  [Poor  Laws  and  Pau- 
perism.] 

Pope,  Popery.    [Catholic  Church.] 

Population.    [Census.] 

Population, 

Portreeye.    [Municipal  Corporations.] 

PositiTe  Law.    [Law,  p.  381.] 

Posse  Comitdtos. 

Possession. 

Post -Horses.  [Farmers-Greneral.] 

Post  Office. 

Poundage.    [Subsidy.] 

Power  of  Attorney.  [Letter  of  Attorney.] 

Prcemunire.  [Law,  Criminal,  p.  188; 
Benefice,  p.  339.] 

Praetor,  Praetorian  E<Uct    [Equity.]   , 

Prebend. 

Prebendary.    [Prebend;  Benefice.] 

Precedence. 

Preoeptory.    [Commandery.] 


Court       [Eedesiasticsl 
[General  Anemiajoftk 


Precioos  Metals.    [Money.] 

Prelate. 

Premium,  in  Lifi^  lasoTBooe.    [life  b* 

surance.] 
Prerogatiye. 
Prerogatiye 

Courts.] 
Presbytery, 

Church  of  &»t]aiid.] 
Prescriptioo. 
Prescription  (Scotland). 
Presentation.    [Adyowson;  Benefice.] 
Presentment    ^Jury;  Police.] 
Press,  Censorship  of ;  Licensing. 
Presumption. 

Presumptiye  Heir.    [Descent] 
Preyentiye  Senrice.    [Smuggling.] 
Price. 

Primogeniture. 
Prince. 

Principal  and  Agent    [Agent] 
Prior,  Priory. 
Prisons.     [Transportation.] 
Prisons,  Inspectors  of.    [Transpoftatus.] 
Private  Act    [Parliament] 
Privateer. 
Priyilege, 

Privity  of  Estate.    [Release.] 
Privy  Council. 
Priae. 

Prize  Money.        « 
Prize  Court    [Admiralty  Courts.] 
Probate  and  Legacy  Duties. 
Process  VerbaL 
Proclamation. 
Proctor. 

Procurator  Fiscal.     [Advocate,  Lord.] 
Profit 
Prohibition. 

Prolocutor.     [Convocation.] 
Promissory  Note.    [Exchange,  ffill  of: 

Money.]    . 
Property. 

Property  Tax.    [Tax.] 
Prorogation.    [Parliament] 
Prostitution. 
Protection.]    Agriculture;  Lease;  Tax, 

Taxation.] 
Protest    [Parliament :  Lords,  Hoose  of; 

Peers  of  the  Realm.) 
Protest    [Exchange,  Bin  oC] 

Protest    [Parliament]  

Protestant  [p.  802.] 

Provincial  Courts.  [Ecclesiastical  Osatti, 
Provisions.    [Benence,  p.  339.] 
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Provost 

Provost-Marshal. 

Proxy.    [Lords,  Honse  of;  Parliament; 

Peers  of  the  Realm.] 
Public  Health.     [Towns,  Health  of.l 
Public  Proeecntor.    [Advocate,  Lord.] 
Public^.    [Fanners-General.] 
Puffers.     [Auction.] 
Punishment 
Purchase. 
Purser.    [Navy.] 
Purveyance. 

QUAI.IFICATION.    [Game  Laws.] 
Quality  of  Estates.     [Property.] 
Quantity  of  Estates.    [Property.] 
Quarantine. 

Qaare  Impedit.    [Benefice,  p.  338.] 
Quarter-Sessions.    [Sessions.] 
Queeu. 

Queen  Anne*s  Bounty.  [Benefice,  p.  343.] 
Queen  Consort.    [Queen.] 
Queen  Dowager.    [Dowa«er.] 
Questmen.     [ChurchwardensT] 
Quia  Emptores.    [Feudal  System.] 
Qui  Tam  Actions. 
Quit  Bent    [Rent] 

Quod    Danmum,  Ad.    [Market;  Mort- 
main; Way.] 
Quorum.    [Sessions.] 

Rabicaus.    [Whig.] 
Ranger.  [299.] 

Ranking.    [Adjudication;  Bankrupt,  p. 
Ransom.    [Aids.] 
Rape.     [Law,  Criminal.] 
Rate. 

Reader,  Readings.    [Barrister.] 
Real  Estate.     [Estate ;  Property.] 
Realm.     [Bankrupt,  p.  285.] 
Rebellion.     [Sovereignty.] 
Receipt  [minal.J 

Receiving  Stolen  Goods.      [Law,  Cn« 
Reciprocity  Acts.    [Ships.] 
Recognizance. 

Record,  Courts  of.    [Courts.] 
Recorder. 
Records,  Public* 
Recruitiiig. 

Rector,  Rectory.    [Benefice,  p.  341.]  . 
Recusants. 

Redemption,  Equity  of.    [Mortgage.] 
Reeve.    [SherifE.! 

Reform  Acts..    [Commons,  House  of,  p. 
585.] 


Reformation,  Houses  of.    [Trannx>rta* 

Regalia.  ftion.] 

Regent,  Regency. 

Regiment 

Register,  Registration,  Registry. 

Registration  (Scotland). 

Registration  of  Births,  Deaths,  and  Mar* 

Registry  of  Ships.     [Ships.]        [riages. 

Regrating.    [Forestalling.] 

Regulars.    [Monk.] 

Release. 

Relief,  Rel^vium. 

Religion.    [Education.] 

Remainder. 

Rent 

Rent  (Law). 

Reports. 

Representatives.    [Commons,  House  of; 

Parliament] 
Reprieve. 
Republic 

Republication  of  a  Will.    [Will.] 
Re<^uest,  Courts  of. 
Residence.   [Benefice.] 
Resignation. 

Resignation  Bonds.    [Benefice,  p.  352.] 
Respondentia.    [Bottomry.] 
Restitution. 

Revenue.    [Tax,  Taxation.] 
Reversion. 

Review,  Court  of.    [Bankrupt,  p.  294.] 
Right 

Right  of  Common.  [Conunon,  Right  of] 
Right,  Petition  of.   [Petition  of  Right] 
Rights,  Bill  of.    [BilofRightsO 
Rights,  Declaration  of.    [BUI  ofRights.] 
Riot 

Riot  Act.    [Riot  J 
River. 

Road.    [Way.] 
Robes,  Master  of  the. 
Rogue  and  Vagabond.    [Vagrant] 
Rolls  Court    [Chancery.] 
Rolls,  Master  of  the.    [Chancery.] 
Rolls.    [Records.] 
Roman  Catholics.      [Catholic  Chut«h  ; 

Established  Church ;  Recusants.] 
Roman  Law. 

Romney  Marsh.    [Sewers.] 
Roundheads. 
Royalty. 
Rubric. 
Rule. 

Rule  Nisi.    [Rule.] 
Rum.    [Wines  and  Spirits] 
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BvalDean.    [Dean J 
BaaBia  Company.     [J<Nnt  Stock  Com- 
pwy.  p.  139.] 

Sackilbos. 

SaUon.    [Ships.] 

Salvage.    [Slupa.] 

Sanction.    [Law,  p.  175.] 

Sanctuary. 

Sappers  and  Bfinen,  BoyaL 

SaTings*  Banks. 

Scandal    [Ubd ;  Slander.] 

Schools. 

Schools,  Endowed. 

Schools  of  Industry.  [Agriciiltiire,p.  85.] 

Schools.    [Factory  (in  manoihctiires).] 

Scire  Facias. 

Scotch  Church.     [General  AaMmbly  of 

the  Church  of  Scotland.] 
Scatage,  or  Escnage.    [Feudal  System. 
Search,  Bight  of.  [p.  24.] 

Searchers.    [Bills  of  Mortality.] 
Seaworthiness.    [Ships.] 
Secondary  Ponishments.     [Pomshment ; 

TransportaticHL] 
Secretary. 
Secretary  of  State. 
Sedition. 

Seduction.     [Parent  and  Child.] 
Seignorage.     [Money,  p.  350.] 
Seig^ory.    [Tenure.] 
Seisin. 

Sei^n.    [Feoflinent] 
Senitos  Consnlta.    [Roaian  Law.] 
Separate  System.    [Transportation.] 
Separation.    [Wife.] 
Separation  k  Mensa  et  Thoro.  [Divorce.] 
Sepoy,  or  Sipoy. 

Septennial  Act    fParliament,  p.  458.] 
Sequestration.    [Benefice,  p.  347.] 
Sequestration.     [Bankrupt,  Scotland,  p. 

296.] 
Serjeant,  or  Sergeant  (in  the  army). 
Serjeant,  or  Sergeant  (in  law). 
Serjeants-at-Arms. 

Seijeanty,  Grand.    [Grand  Seijeanty.] 
Servant 

Service.     [Servant] 
Services.    [Fealty;  Rent;  Tenure.] 
Session,  Court  o^  Scotland.  [Justiciar  of 

Sootiand.1 
Session,  Kirk.   [General  Assembly  of  the 

Church  of  Scotland.] 
Sessions. 
SetUement    [Poor  Laws.] 


Sewer. 

Sheriff. 

Ship  Broker.    [Broker.] 

Ships. 

Shire. 

Siim-ManuaL 

Silent  System.    [TtansportatioB.] 

Simony.     [Benefice,  p.  851.] 

Smple  Contract 

Snecure  Benefice.    [Benefice,  pw  841.^ 

Sinking  Fund.    [Natiooal  Debt] 

Slander. 

Slave,  Slavery,  Slave  Trade. 

SmaU  Debta.      [InsolveDey;    BeqMilL 

Courts  of.] 
SmithfieldMaiket    [Abattoir.] 
Smuggling. 
Soccage. 

Social  Contract  or  Original  Contsaet 
Societies,  Aasodatiooa. 
Soldier. 

Solicitor.    [Attomey.l 
Soutii-SeaAct    [MatianalDebt] 
Sovereignty. 
Speaker.    [Parliament] 
Specialty,  ^ecialty  Debt 
Specification.    [Patent] 
Spirits.    [Wine  and  Spirita.] 

Squadron. 

Stabbing.    [Maim.] 

Staff,MiUtary.  [ote. 

Stage  Carriage;  Hackney  Cottch';  Cabri* 

Stamps,  Stamp  Acts. 

Standing  Orders.    [Bill  in  ParliameDL] 

Stannary. 

Staple. 

Star-Chamber. 

State.    [Soverdgnty.] 

States-GeneraL 

Statistics. 

Statute. 

Statute  (Scotland> 

Statute  (Ireland). 

Statute  of  Frauds.  [tate  of.] 

Statute  Merehant.     rBdroel,  Acton,  Sta* 

Statute  Staple.    [Staple.] 

Statute  of  Wills.   ^WUl  and  Tcstameot; 

Statutes  of  Limitation. 

St^rlin^. 

Steward,  Lord  High,  of  England. 

Stock  Broker.    [Broker.] 

Stock-Jobbing.    [Gaming,  p.  59.] 

Stocks.    [National  Debt  j 

Stoppage  m  Transitu. 
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Subinfeadation.    [Feadal  System.] 

Subornation  of  Perjury.     [Perjury.] 

Subpoena.  [Equity,  p.  842 ;  Writ] 

Subsidy. 

Saccession. 

Snffra^gan.     [Bishop.] 

Soicide. 

Suit. 

Suit  and  Service.     [Suit] 

Summary  Convictions.  [Law,  CMminal.] 

Summons,  Writ  of.    [Writ] 

Sunday.     [Alehouse,  p.  97 ;  Bailiff.] 

Superannuations.    [Pension.] 

Supercargo.     [Ships.] 

Supers^eas. 

Supply.     [Parliament] 

Suprenmcy. 

Surety. 

Surety  of  the  Peace. 

Surgeons,  College  of. 

Surrender. 

Surrogate. 

Survivor,  Sarvivorship.  [Estate,  p.  858.] 

Suzerain.  [Feudal  System,  p.  22.] 

Swearing.  [of  Scotland.] 

Synod.  [General  Assembly  of  the  Church 

Tack. 

Tail,  Estate.  [Estate.] 

Tailzie. 

Tariff. 

Tax,  Taxation. 

Taxes. 

Tea. 

Tellers  of  the  Exchequer. 

Tenancy.    [Tenant] 

Tenancy,  Joint    [Estate.] 

Tenancy  in  Common.    [&tate.] 

Tenancy  in  Coparcenary.     [Estate.] 

Tenant 

Tenant  and  Landlord. 

Tenant  at  Sufferance.    [Estate.] 

Tenant  at  Will    [Estate.] 

Tenant  for  Life.    [Estate.] 

Tenant  for  Years.    [Estate ;  Lease.] 

Tenant  in  Fee  Simple.    [Estate.] 

Tenant  in  Tail.    [Estate.] 

Tenant-Right 

Tender. 

Tenement 

Tenths. 

Tenure. 

Terce.    [Wife  (Scotland),  p.  908. 

Term. 

Term  of  Years. 


Terrier. 

Test  Act    [Established  Church;  Non- 
conformity.] 

Testament    [Will.] 

Teste  of  a  Writ    [Writ] 

Testimony.    [Evidence.] 

Theatre. 

Theft.    [Law,  Criminal.^ 

Theodosian  Code.  [Constitutions,  Boman, 
p.  621.] 

Thirty-nine   Articles.      [Established 
Church.] 

Threatening  Letters.    [Law,  Criminal, 
p.  194.] 

Timber  Trade.  [Tariff;  Tax,  Taxation.] 

Tin  Trade.    [Mines.] 

Tithes. 

Tithing.    [Shire.] 

Titles  of  Honour. 

Tobacco. 

Toleration  Acts.  [Law,  Criminal,  p.  218 ; 

Toll.  [Nonconformity.] 

Tolsey.    [Toll.] 

Tonnage.    [Subsidy.] 

Tontine. 

Torture, 

Tory. 

Toum.    [Leet] 

Town. 

Town  Clerk.    [Municipal  Corporations, 

Towns,  Health  of.  [p.  391.] 

Township. 

Trader.    [Bankrupt] 

Translation.    [Bi^op.] 

Transportation. 

Treason.    [Law,  Criminal.] 

Treasure  Trove. 

Treasurer.    [Municipal  Corporations,  p 

Treasury.  [391.^- 

Treaty.  *■       -" 

Trial.    [Law,  Criminal.] 

Tributum.    [Tax,  Taxation,  p.  792.] 

Triennial  Act.    [Parliament,  p.  458.] 

Trinity  House. 

Trindda  Necessitas. 

Triple  Alliance. 

Truck  System,  Truck  Act. 

Trust  and  Trustee. 

Turbary.    [Common,  Right  of.] 

Turkey  Company.    [Joint  Stock  Com- 

Turnpike  Trusts.  rpanv  1 

Tutor.  ^^    •'■■' 

Twelve  Tables.    [Roman  Law.] 

Tyranny.    [Tyrant] 

Tyrant 
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Udal  Tenure. 

Umpire.     [Arbitratian.] 

UoaerwTiter.    [Ships,  p.  706.] 

UnfhDded  Debt. 

Uniformity,  Act  of.    [Benefice,  p.  340; 

Established  ^Church,  p.  850 ;  Noncon- 

fonnists.] 
Unig^nitus  Bull.    [Bolls,  Papal] 
Union,  Ireland,  Scotland.     [Commons, 

House  of,  pp.  584,  590;  Parliament^  p. 

455.] 
Unions.    [Poor  Laws  and  Pauperism.] 
United  States  of  North  America,  Govem- 
Uniyersities.  .  [mentof. 

Uniyersity. 

UnlawM  Assembly.    [Riot;  Sedition.] 
Usages.    [Customs;  Prescription.] 
Usance.    [Exchange^  Bill  ofl] 
Use. 

Uses,  Charitable  and  Superstitious. 
U8U(^pia 

Usufructus,  or  Ususfructus. 
Usurpation.    [Usucapia] 
Usury. 
Usus.    [Usufructus.] 

VAOBAirr. 

Value.    [Political  Economy ;  Price.] 

Vassal.    [Feudal  System.] 

Vendor  and  Purchaser. 

Venire  Facias. 

Ventre  Inspidendo,  Writ  de. 

Venue.  [Forests.] 

Verderer.     [Forest  Laws;   Woods  and 

Verdict.    [Jury.] 

Vested.    [Will  and  Testament,  p.  912.] 

Vested  Estate.    [Remainder.] 

Vesting,  Vested  Interest    [Legacy.] 

Vestry.  [842.] 

Vicar,  Vicarage.      [Benefice,  pp.    341, 

Vicar  Apostolic.    [Catholic  Church.] 

Vice  Chancellors.    [Chancery.] 

Victuallers,  Licensed.    [Alehouse.] 

View  of  Frankpledge.    [Leet.] 

Vill.    [Toim.] 

Villein,  or  Villain. 

Villeinage. 

Viscount 

Visitor.     [College;  Schools,  Endowed; 

Uses,  Charitable  and  Superstitious.] 
Visitation.    [Archdeacon ;  Bishop.] 
Voting. 


Voyage.   [Bottomiy;  Ships.] 

Wages.    [Gaming.] 

Wager-Policy. 

Wager  of  Battle.    [AppesO.] 

Wages. 

Wait 

Wales,  Prince  o£ 

Wapentake.     [Shire.] 

War.    [Blockade;  IntematiaDal  Law.] 

Ward.    [Guardian;  Tenure.] 

Wards.  fMunicipalCorporatio&s,p.SS4.'' 

Wards,  Court  of. 

Wardship.    [Knight's  Seryice ;  TenoR.; 

Warehousing  System. 

Warrant 

Warrant   of  Attorney  and    CogBori!. 

Warren.  [Co^xyviLl 

Waste. 

Water  and  Watercourses. 

Way. 

Wealth.    [Political  Economy.] 

Wealth  of  Nations.  [Political  Ecobobt.; 

Weights  and  Measures. 

Weir. 

Westminster  Assembly.     [AssemblT  of 

Divines;  Established  ChurdJL] 
Whijj. 

Wife ;  Husband  and  Wife. 
Wife,  Roman.     [Marriage.] 
Wife  (Scotland). 
Will  and  Testament 
Will,  RomuL 
Wm  (Scotland). 
Wines  and  Spirits. 
Witness.    [Eyidence.] 
Woman. 

Woods  and  Forests. 
Wool.    [Tariff.! 
Workhouse.    [Poor  Laws.] 
Wounding.    [Maim.] 
Wreck.    [Franchise ;  Skips,  p.  704.] 
Writ 

Writ  of  Error. 
Writ  of  Inquiry. 
Writ  of  Summons.    [Writ] 
Writ  of  Trial 
Writer. 
Writer  to  the  Signet 

Teab-Book8.    I  Reports.] 

Yeoman. 

Yeomanry  Cayalry. 
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